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(5) 


SCHEDULE 


SHOWING    IN    WHAT    VOLUMES    OF    THIS    SERIES    THE    CASES 

REPORTED  IN   THE    SEVERAL  VOLUMES  OF  OFFICIAL 

REPORTS  MAY  BE  FOUND. 


?tate  reports  are  In  parentheses,  and  the  numbers  of  this  series  in  bold-faced  fignres. 


Alabama.  —  (83)  3;  (84)  5;  (85)  7;  (86)  11;  (87)  13;  (88)  16;  (89)  18;  (90, 
91)  24;  (92)  25;  (9S)  30;  (94)  33;  (95)  36;  (96,  97)  38:  (9S)  39;  (i>9) 
42;  (100,  101)  46;  (102)  48;  (103)  49;  (104,  105)  53;  (106,  107,  108)  54; 
(109,  110)  55:  (111)  56;  (112)57;  (113)59;  (114)  62;  (115,  116)  67; 
(118,  119)  73;  (120)  74;  (121)  77;  (122,  123,  124,  125)  83;  (126,  127)  85; 
(12S)  88;  (129)  87;  (130)  89;  (131,  132)  90;  (133)  91;  (1.34j  93;  (135) 


93;  (13(1)  96 


;  (120)  74;  (121)  77;  (122,  123,  124,  125)  83;  (126,  127)  85; 

:9)  87;  (130)  89;  (131,  132)  90;  (133)  91;  (1.34j  93;  (135) 

,  .      .       •;  (137)  97. 

Arkansas. —  (48)  3;    (49)  4;   (50)  7;    (51)    14;   (52)   20;    (53)  22;    (54)  26; 

(55)  29;   (56)   35;    (57)   38;    (58)   41;    (59)    43;     (OU)   46;    (61,    62)   54; 

(63)  58;  (64)  62;  (65)  67;  ({^6}  74;  (67)  77;  (66)  82;  (69)  83;  (70)  91. 

CALiroRNiA.  —  (72)  1;  (73)  2;  (74)  5;  (75)  7;  (70)  9;  (77)  11;  (78,  79)  12;  (80) 
13:  (81)  15;  (82)  16;  (83)  17;  (84)  18r  (85)  20;  (86)  21;  (87,  S8)  22; 
(89)  23:  (90,  91)  25;  (92,  93)  27;  (94)  28;  (H5)  29;  (96)  31;  (97)  33 
(98)  35;  (99)  37;  (100)  38;  (101)  40;  (102)  41;  (103)  42;  (lolj  43 
(1U5|45;  (106)46;  (107)  48;  (108)49;  (109)  50;  (110,  III)  52;  (112 
53;  (113)  54;  (114)  55;  (115)  56;  (116)  58;  (117)  59;  (118)  62;  (119)  63 
(120)  65;  (121)  66;  (122)  68;  (123)  69;  (124)  71;  (125)  73:  (126)  77, 
(127)78;  (128,  129)79;  (1.30)  80;  (131)  82;  (132)  84;  (133)  85:  (134) 
86:  (135)  87;  (136)  89:  (137)  92;  (138)  94;  (139)  96;  (14(>)  98;  (141)  99. 

Colorado. —(10)  3;  (11)  7;  (12)  13;  (13)  16;  (14)  20;  (15)  23;  (16)  25; 
(17)  31;  (18)  36;  (19)  41;  (20)  46;  (21)  52;  (22)  55;  (23)  58;  (24)  65; 
(25)  71;  (26)  77;  (27)  83;  (28)  89;  (2'J)  93:  (3i))  97. 

CoNNKCiiciJT.  — (54)  1;  (55)  3;  (56)  7;  (57)  14;  (.58)  18;  (59)  21;  (60)  25; 
(61)  29;  (62,1  36:  it;3)  38;  (64)  42;  (65)  48;  (n<h  50;  ,!i7)  52;  (liS)  57; 
((59)  61;  (70)  66;  (71)  71;  (72)  77;  (73)  84:  (74)  92;  (75)  96. 

L)Ei,A\VAi!E.  —  (5  lloii.st.)  1;  (6  Houst.)  22;  (7  Houst.)  40;  (9  llonst.)43: 
(1  Mirv.)  65;  (2  Miirv.)  69;  (1  Poiiiiewill)  73;  (2  IV-miowiU)  82:  (3 
I'cniiowill)  94. 

Florida.- (22)  1:  (23)  11;  (24)  12;  (2.5,  26)  23;  (27)26:   (2S)  29;   (29)  30; 

(301  33:  (31)  34;  (.32)  37;  (.3:;)  39;  (.34)43;  (35)  48;  (36)  51;  (37)  53; 

(3S)  56;  r.i'j)  63;  (40)  74;  (41)  79;  (42)  89;  (13)  99. 

Geokuia.  —  (76)  2;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  12;  (82)  14;  (S3,  84)  20 

(85)  21;  iS6)  22;  (S7)  27;    (88)  30;   (89)  32;    ('.•(»  35:  (91,   92,    9:!i  44 

(94)   47;    (95,    'J6)    51;    (97)    54;    (98)    58;   (99)  59;   (10(J)  62;   (101)  65 

(til 


Schedule. 


(102)  66;  (103)  68;  (104)  69;  (105)  70;  (106)  71;  (107)  73;  (108)  75; 
(109)  77;  (110,  111)  78;  (112)  81;  (113)  84;  (114)88;  (115)  90;  (116) 
94;  (117)  97;  (118)  98. 

Idaho.  —  (2)  35;  (3,  4,  5)  95;  (6)  96;  (7)  97. 

Illinois. —  (121)  2;  (122)  3;  (123)  5;  (124)  7;  (125)  8;  (126)  9;  (127)  11; 
(128)  15;  (129)  16;  (130)  17;  (131)  19;  (132)  22;  (133,  134)  23;  (135) 
25;  (136)  29;  (137)  31;  (138,  139)  32;  (140,  141)  33;  (142)  34;  (143, 
144.  145)  36:  (146.   147)  37:  (148)  39:  (149.  150)41:  (151)  42:  (152)  43: 


(ly.))  »o;  (lyi,  lyoj  »a;  (lyb)  »a;  (.ly/;  wu;  (lys)  ya;  (lyy,  yw),  vh; 

(201)  94;  (-202)  95;  (203)  96;  (204,  205)  98;  (206,  207)  99. 
Indiana. —(112)  2;  (113)  3;  (114)  5;   (115)  7;  (116)  9;  (117,   118)  10;  (119) 

12:  (120,   121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  21;  (120,  127)  22; 

(12S)  25;    (129)  28;   (130)  30;    (131)  31;  (132)  32;  (133)  36;  (134)  39; 

(135)  41;  (136)  43;    (137)  45;    (138)  46;     (139)  47;    (140)  49;  (1,  2,  3 

Iiid.  App.;  141)50;   (4,5,6  Ind.  App.;  142)  51;  (7,  8  Ind.  App. ;   143)52; 

(9,   10  Ind.   App.)  53;  (11    Ind.    App.)  54;  (13  Ind.   App.;   144)  55;  (14 

Ind.  App.)  56;  (15  Ind.  App.;  145)  57;  (146)  58;  (16  Ind.  App.)  59;  (17 

Ind.    App.)   60;    (147,    148)   62;  (18  lud.    App.;  149)  63;  (150;  19  Ind. 

App.)  65;  (20  lud.  App.)  67;  (151)  68;  (21   Ind.    App.)   69;  (152)  71; 

(22  Ind.  App.)  73;  (153)  74;  (23  Ind.    App.;    154)   77;  (24  Ind.    App.) 

79;  (155)80;  (25  Ind.  App.)  81;    (156)  83;    (26    lud.    App.)   84;    (157; 

27  Ind.  App.)  87;  (28  Ind.  App.)  91;  (158)  92;  (21)  Ind.  App.)  94;  (159) 

95;  (30  Ind.  App.)  96;  (160)  98;  (31  Ind.  App.)  99. 
Iowa.  —(72)  2;  (73)  5;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79)  18;  (SO)  20 

(81)  25;  (82)  31:  (83)  32;  (84)  35;  (85)  39;  (8(5)  41;  (87)  43;  (bS)  45 

(89,  90),  48;  (91)  51;  (92)  54;  (93)  57;  (94,  95)  58;  (96,  97)  59;  (98)  60 

(99)  61;  (100)  62;  (101,  102)  63;  (103)  64;  (104)  65;  (105)  67;  (10(i)  68 

(107)  70;  (108)  75;  (109)  77;  (110)  80;    (HI)  82;  (112)  84;    (113)  86 

(114)  89;  (115)  91;  (116)  93;  (117)  94;  (118)  96;  (119)  97;  (120)  98. 
Kansas. —  (37)  1;  (38)  5;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43)  19;  (44)  21 

(45)  23;  (46)  26;  (47)  27;  (48)  30;  (49)  33;  (50)  34;  (51)  S7;  (52)  39 

(53)  42;  (54)  45;  (55)  49;  (56)  54;  (57)  57;  (58)  62;  (59)  68;  ((iO)   72^ 

(61)  78;  (62)  84;  (63)  88;  (64)  91;  (65)  93;  (00)  97. 
Kentucky.  —  (8.3,  84)  4;  (85)  7;  (86)  9;  (87)  12;  (SS)  21;  (89)  25;  (90)  29; 

(91)34;  (92)36;  (9.3)40;  (94)42;  (95)44;  (96)  49;  (97)  53;    (9S)   56; 

(99)59;    (100)66;    (101)72;    (102)80;    (103)82;    (104)84;    (105)88; 

(106)  90;  (107)  92;  (10b)  94;  (109)  95;  (110)  96;  (HI)  98;  (112)  99. 
Louisiana. —(39  La.   Ann.)  4;  (40  La.   Ann.)  8;  (41  La.   Ann.)  17;  (42   L;.. 

Ann.)  21;    (43  La.  Ann.)  26;    (44  La.  Ann.)  32;    (45  L-i.  Ann.)  40;    (4ii, 

47  La.  Ann.)  49;  (48  La.  Ann.)  65;  (49  La.  Ann.)  62;  (50  La.  Ann.)  69; 

(51  La.  Ann.)  72;   (52  La.  Ann.)  78;   (104)   81;  (105)  83;   (106)  87;  (107) 

90;  (108)  92;  (109)  94;  (110)  98. 
Maine. —(79)  1:  (80)  6;  (81)  10;  (82)  17;  (83)23;  (84)  30;  (85)35;  (SC)  41; 

(87)  47;  (SS)  51;  (89)  56;    (90)  60;    (91)  64;    (92)  69;    (93)  74;    (U4)  80; 

(95)  85;  (96)  90;  (97)  94;  (98)  99. 


Maryland.  —  (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  20; 
28;  (75)32;  (7ti)  35;  {77)39;  (78)44;  (80)45;  (79)47;  (81) 
iwi\  Pi^.  i<i\  Rrf.  (Si->\  «n.  /s«\  ««.  (87\   ftir.  /ss\   rn.  mtw  ' 


Schedule. 

(71)  17;  (72)  20;  (  .     . 

48:  (S-J)  51; 


(lo\!)  oo;  (IDUJ  ow;  {loij  ita;  mjzj  »*t;  (lo^)  ^y;  ^lo-tj  fi»;  ^ioo;  o*; 
(166)  55;  (167)  57;  (16S)  60;  (169)  61;  (170)  64;  (171)  68;  (17--')  70; 
(173)  73;  (174)  75;  (175)78;  (176)  79;  (177)83;  (178)86;  (17t»)  88; 
(ISO)  91;  (181)  92;  (IS'2)  94;  (188)  97. 
MiCHiOAN.—  (60,  61)  1;  (62)  4;  (6.3)  6;  (64,  65)  8;  (66,  67)  11;  (68,  69,  75)  13; 
(70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77,  78)  18;  (79)  19;  (80)  20;  (81, 
82,  8'A)  21;  (84)  22;  (85,  86,  87)  24;  (88)  26:  (89)  28:  (90.  91)  30:  m) 


(l-J.-i) 


69;  (116,  117)72;  (118)  74;  (119)  75;  (120)  77;  (121,  122)  80;  (12.S) 
81;  (124)  83;  (125)  84;  (126)  86;  (127)  89;  (12b)  92;  (12'.i)  95;  (130) 
97. 


:)  o"*;  yiioj  uu;  [utj  uo;  [vo)  ov/;  luu;  ux;  ^u/,  uo;  w±;  V'-'i 
i;  (71)  70;  (72)  71;  (73)  72;  (74)  73;  (75)  74;  (76,  77)  77; 
(78,  79)  79;  (SO)  81;  (81,  82)  83;  (83)  85;  (84)  87;  (So)  89;  (>.6)  91;  (b7) 
94;  (88)  97;  (S'J)  99. 
Mi.s.si.ssiPi'i.  —  (65)  7;  (6i})  14;  (67)  19;  (68)  24;  (69)  30;  (70)  35;  (71)  42; 
(72)  48;  (73)  55;  (74)  60;  (75)  65;  (76)  71;  (77)  78;  (78)  84;  (79)  89; 
(80)  92;  (81)  95. 
Missorui.  —  (92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (9S)  14;  (99)  17; 
(100)18;  (101)20;  (102)22;  (103)23;  (104,105)24:  ( 10(i)  27:  (107)  28; 

/ll.^i       lAl.\Or»/IlA      111\00-.llr)i0,<-      /llO        lll\      OK.      Ml-.  \OI^.      ,11,>        li-\ 


( 

62 

(14  

(l-'.7)  80;    (1.")^,    159)  81;    (160)  83;    (161)  84;  (162,    If.:;)  85 

(li;.".)88;   (166)89;    (l(i7,  16S)  90;    (16l0  92;    (170,  IVl)  94;    (17'Ji  93; 

(173)  96;  (174,  175)  97;  (176)  98;  (177)  99. 
Montana. —(9)  18;    (10)  24;   (11)  28;   (12)  33;  (13)  40:  (14)  43:  (15)48; 

(16)  50;   (17)  52;   (IS)  56;   (19)  61;    (20)  63;   (21)   69;   (22)  74;   (•_'3)    75; 

(•J4)   81;   (2.-.)  87;  (26)  91;   (27)  94;   C-S.)  98. 
NEiii;\<KA.  —  (■_'2)  3;  (23,  '24)8;  (25)  13;   (26)  18;  (27)  20;    (28,   2;*;  2G;   (.30) 

27;  (31)  28:  (32,  33)  29;  (34;  33;  (.35)  37;  (36)  38;  (37)  40;    (.3S)  41; 

(:;9,  -10,  42;  (41)  43;  (42,  4.3)  47;  (44)  48;  (4.5,  41))  50;  (47)  53;  (47,  4,S) 

58;  (49)  59;  (.'.0)  61;  (51,  52)   66;  (53)   68;  (54)   69;  (55)  70;  (50)   71; 

(57)   73;  (58)  76;   (r,<l)  80;  (60)  83;   (61)  87;  (62)  89;  (63)  93;  (64)  97. 
Nevada.— (19)  3;  (20)  19;  (21)  37;  (22)  58;  (23)  62;  (24)  77;  (-'5)  83;  C^G)  99. 
New  Hampshire. —  (64)   10;  (62)   13;  (65)   23;  [66)   49;  (67)   68;  (68j  73; 

(69)  76;  (70)  85;  (71)  93. 


Schedule.  9 

Nbw  Jersey.  — (43  N.  J.  Eq.)  3;  (44  N.  J.  Eq.)  6;  (50  N.  J.  L.)  7;  (51 
N.  J.  L.;  45  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  52  N.  J.  L.)  19;  (47  N.  J. 
Eq.)  24;  (53  N.  J.  K)  26;  (48  N.  J.  Eq.)  27;  (49  N.  J.  Eq.)  31;  (54 
N.  J.  L.)  33;  (50  N.  J.  Eq.)  35;  (55  N.  J.  L.)  39;  (51  N.  J.  Eq.)  40;  (56 
N.  J.  L.)  44;  (52  N.  J.  Eq.)  46;  (57  N.  J.  L.;  53  N.  J.  Eq.)  51;  (54  N.  J. 
Eq.;  58  N.  J.  L.)  55;  (59  N.  J.  L.)  59;  (55  N.  J.  Eq.)  62;  (60  N.  J.  L.) 
64;  (56  N.  J.  Eq.)  67;  (61  N.  J.  L.)  68;  (62  N.  J.  L.)  72;  (57  N.  J.  Eq.) 
73;  (63  N.  J.  L.)  76;  (58  N.  J.  Eq.)  78;  (64  N,  J.  L.)  81;  (59,  60  N.  J. 
Eq.)  83;  (65  N.  J.  L.)  86;  (61  N.  J.  Eq.;  m  N.  J.  L.)  88;  (62  N.  J.  Eq.) 
90;  (67  N.  J.  L.)  91;  (63  N.  J.  Eq.)  92;  (68  N.  J.  L.)  96;  (64  N.  J.  Eq.) 
97. 

New  York.— (107)  1;  (108)  2;  (109)  4;  (110)  6;  (111)  7;  (112)  8;  (113)  10} 
(114)  11;  (115)  12;  (116,  117)  15;  (118,  119)  16;  (120)  17;  (121)  18;  (122) 
19;  (123)  20;  (124,  125)  21;  (126)  22;  (127)  24;  (128,  129)  26;  (130, 
131)  27;  (132,  133)  28;  (134)  30;  (135)  31;  (136)  32;  (137)33;  (138)  34; 
(139)  36;  (140)  37;  (141)  38:  (142)  40;  (143)  42;  (144)  43;  (145)  45; 
(146)48;  (147)49;  (148)51;  (149)52;  (150)55;  (151)56;  (152)57; 
(153)  60;  (154)  61;  (155)  63;  (156)  66;  (157)  68;  (158,  159)  70;  (160) 
73;  (161,  102)  76;  (163,  164)  79;  (165)  80;  (166,  167)  82;  (108)  85} 
(169,  170)  88;  (171)  89;  (172)  92;  (173)  93;  (174)  95;  (175)  96;  (176)  98. 
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(119)  56;  (120)    58;    (121)  61;  (122)  65;  (123)    68;  (124)  70;  (125)  74 

(120)  78;    (127)  80;    (12S)  83;    (129)  85;    (130)  89;    (131)  92;    (132)  95 
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Pa.  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125  Pa.  St.)  11;  (126 

Pa.  St.)  12;  (127  Pa  St.)  14;  (128,  129  Pa.  St.)  15;  (1.30,  131  Pa.  St.)  17; 

(132,  133,  134  Pa.  St.)  19;  (135,  136  Pa.  St.)  20;  (1.37,  138  Pa.  St.)  21; 

(139,  140,  141  Pa.  St.)  23;  (142,  143  Pa.  St.)  24;  (144,  145  Pa,  St.)  27; 

(146  Pa.  St.)  «8;  (147,  150  Pa.  St.)  30;  (151  Pa.  St.)  31;  (148  Pa.  St.) 

33;  (149,  152,  153  Pa.  St.)  34;  (154,  155  Pa.  St.)  35;  (150  Pa.  St.)  36; 

(157  Pa.  St.)  37;  (158  Pa  St.)  38;  (159  Pa.  St.)  39;  (100  Pa.  St.)  40; 

(101  Pa.  St.)  41;  (102  P;i.  St.)  42:  (103  Pa.  St.)  43;  (104,  105  Pa.  St.)  44; 

(166  Pa.  St.)  45;  (167  Pa.  St.)  46;  (168,  169  Pa.  St.)  47;  (170,  171  Pa. 

St.)  50;  (172,  173  Pa.  St.)  51;  (174,  175  Pa.  St.)  52;  (176  Pa.  St.)  53; 

(177  Pa.  St.)  55;  (178  Pa.  St.)  56;  (179,  ISO  Pa.  St.)  57;  (ISl  Pa.  St.) 

59;  (182  Pa.  St.)  61;  (183,  184  Pa.  St.)  63;  (1S5  Pa.  St.)  64;  (ISO  Pa- 

St.)  65;  (187  Pa.  St.)  67;  (18S  Pa.  St.)  68;  (189  Pa.  St.)  69;  (IDO  Pa. 
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Rhode  Island.  —  (15)  2;  (1(3)  27;  (17)  33;  (18)  49;  (19)  61;  (20)  78;  (21) 
79;  (22)  84;  (2;?)  91;  (24)  96. 
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(27  Tex.   App.)  11;    (72)  13;  (73,  74)  15;  (75)  16;   (70)  18;  (77;  2S    lex. 

App.)  19;  (7S)  22;  (79)  23;    (29  Tex.   App.)  25;  (80,  81)  26;  (82)  27; 

(30  Tox.  A  [.p.)  28;  (83)  29;  (84)  31;  (85)  34;  (31  Tex.  Cr.  llei).;  SO)  37; 

(80;   32  Tex.    Cr.    Kep.)    40;  (87;   33   Tex.  Cr.   Re]..)  47;  (.34  Tex.   Cr. 

Rep.;  8S)  53;   (89,  90)  59;  (35  Tex.  Cr.  Rep.)  60;  (30  Tex.  Ct,  Rep.)  61; 

(91;  37  Tex.    Cr.    Rep.)  66;  (38  Tex.  Cr.  Rep.)  70;  (92)  71;  (39  Tex.  Cr. 

lUp.)   73;  (40  Tex.    Cr.    Rep.)   76;   (93)    77;   (94)   86;   (95)  93;  (41,  42, 

43  Tex.  Cr.  Rep.)  96;  (90)  97. 
Utah. -(13)  57;  (14)  60;  (15)    62;  (16)  67;  (17)  70;  (IS)  72;  (19)  75;  (20) 

77;  (21)  81;  (22)  83;  (23)90;  (24)  91;  (25)  95;  (2(i)  99. 
Vermont. —(CO)  6;    (01)  15;   (02)  22;    (03)  25;  (64)  33;  (05)  36:  (00)  44; 

(<;7)  48;  (08)  54;  (09)  60;  (70)  67;  (71)  76;  (72)  82;  (73)  87;  (74)  93; 

(7.".)  98. 
ViK,;iNiA.  —  (82)3;    (83)5;    (84)10;    (85)17;  (86)19;  (87)24;   (88)29;  (SO) 

37:  O'O)  44;  (91)  50;  (92)  53;  (93)  57;  (94,  95)  64;  (90)70;  (07)  75; 

(OS)  81;  (99)  86;  (100)  93;  (101)  99. 
\V.\.>iHNGTi)N.  —  (1)   22;  (2)   26;  (3)28;   (4)  31;  (5)34;    (6)  36;    (7)  38;   (8) 

40;   (9)  43;  (10)  45;  (11)  48;  (12)  50;  (13)  52;  (14i  53;  (15)  55;  (lii)  58; 

(17i  61;  (IS)  63;  (19)  67:  (20)  72;    (21)  75;  (22)  79;  (23)  83:   (21)  85; 

(25)  87:  (20)  90;  (27)  91;  (2S,  29)  92;  (30)  94;  (31)  98;  (32)  98:  (33)  99. 
Wk.st   ViiiwiNiA.  —  (29)  6;    (30)  8;    (31)13;    (32,33)25;    (.34)   28;    (:!5)   29; 

i30)  32;   (37)  38;   (3S,  .39)  45;  (40)   52;  (41)    56;   (42)   57;  (43)  64;   (44) 

67;  (45)  72:  (40)  76;  (47)  81;  (48)  86;  (49)  87;  (50)  88;  (51)  90;  (52) 

94:     ..i)  97. 
^VI>^ns.-,IN.  —  i09j  2;  (70,  71)  5;  (72)  7;  (73)  9;  (74,  75)  17;  (70,  77)  20;  (78) 

23:  (79)  24:  (80)  27;  (SI)  29;  (b2)  33;  (63)  35;  (84)  36;  (85,   80)   39- 

(^7)  41;    (-^-^j  43;    (s9)  48;  (90)48;    (91)51;    (92)53;  (93,57;  (94)59 

('.I.'.)  60;  (00,  y7)  65;  (OS,  99)  67;  (KJO)  69;  (101)  70;  (10.')  72;  (103)  74 

(int.  1>)5)  76,  (i'i;;)80;    (107,    lOS)  81;  (10.))  83:    (110)  84;    (111)   87 

(112)  88;   (113)  90;  (114)  91;   (115)  95;  (110)  96;  (117)  98;  (118)  99. 
Wyoming.  —(3)  31;  (4)  62;  (5)  63;  (0)  71;  (7)  75;  (8)  80;  (9)  87;  (10)  98. 
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HOOKER  V.  BURR. 

[137  Cal.  663,  70  Pac.  778.] 

A  CONVEYANCE  Absolute  in  Form,  but  Intended  to  Secure 
the  Payment  of  Debts  Due  to  the  Grantee  is  a  mortgage,  and,  sub- 
ject thereto,  the  title  of  the  grantor  is  affected  by  the  lien  of  a 
judgment    subsequently    entered    against    him.      (p.    19.) 

EXECUTION  SALE,  Redemption  Therefrom— Authority  of 
the  Sheriif. — The  sheriff  is  made  the  agent  of  the  purchaser  at  an 
execution  sale  for  the  purpose  of  receiving  the  payment  of  money 
necessary  to  effect  redemption  therefrom,      (p.   21.) 

EXECUTION  SALE,  Redemption  from  by  a  Check.— If  a  sher- 
iff receives  as  redemption  from  an  execution  sale  the  check  of  a 
third  person  acting  as  agent  of  the  redemptioner,  ami  such  check 
is  paid  when  presented,  tiiough  this  is  long  after  the  time  for  re- 
demption has  passed,  the  conditional  payment  effected  by  the 
check  becomes  absolute,  and  relates  to  the  date  of  its  delivery.  Es- 
[•ecially  is  this  true  when  the  redemptioner  offered  to  pay  in  money, 
but  substituted  the  cheek  at  the  request  of  the  sheriff,     (pp.  21,  22.) 

EXECUTION  SALE,  Redemption,  Change  in  Statute  Regard- 
ing the  Amount  to  be  Paid.  — Though  after  the  execution  of  a  mort- 
gage or  the  creation  of  a  debt,  the  statute  fixing  tlie  amount  neces- 
sary to  be  paid  to  redeem  from  an  execution  sale  is  amended,  such 
amendment  operates  upon  any  sale  subsequently  made  under  execu- 
tion for  the  enforcement  of  the  mortgage  or  debt.  The  obligation 
of  the  contract  of  the  mortgagee  or  other  creditor  is  not  thereby 
impaired,  and  the  purchaser  at  the  sale  cannot  complain  if  the 
amount  required  for  redemption  is  not  changed  after  his  purchase, 
(p.    24.) 

J.  S.  C'liapman,  for  the  appellant. 

E.  C.  Bower  and  Anderson  &  Anderson,  for  the  respondents. 

««-^  IIEXSHAW,  J.  riaintifT  Hooker  was  the  purchaser  at 
foreclosure  sale  of  land  wliicli  had  l)een  niort.ira.iied  hy  the 
.Spencers.     Defendant  Rliodes,  hy  assignment,  had  become  the 
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owner  of  a  judo^mcnt  which  one  Xicholls  had  recovered  against 
Anna  T.  Spencer  (in  wliom  the  legal  title  to  the  mortgaged 
property  stood).  Xicholls'  judgment  was  docketed  in  Octo- 
ber, 1897.  The  mortgaged  property  was  sold  upon  the  13th 
of  June,  1S98.  IJhodes,  as  substituted  judgment  creditor 
under  the  Xicholls'  judgment,  claimed  his  rights  as  redemp- 
tioner,  and,  by  payment  to  the  sheriff,  effected  a  redemption: 
of  the  mortgaged  property,  in  due  time  receiving  the  sheriff's: 
deed  therefor.  Thereafter  Hooker  commenced  this  action, 
making  defendants  lihodes  and  the  two  sheriffs  of  Los  An- 
geles county,  tlie  one  with  whom  TJhodes'  redemption  had  heea 
effected,  and  the  other  by  whom  the  deed  had  been  exGCuted. 

The  facts  are  not  in  serious  dispute.  The  controversies 
between  the  ])arties  turn  rather  upon  the  legal  consequences 
and  effects  of  their  admitted  acts  and  transactions.  Plaintiff 
for  relief  asked  the  cancellation  of  the  deed  made  to  Rliodes, 
that  Khodes  be  restrained  from  interfering  with,  or  disposing 
of,  the  property,  and  that  the  slieriff  be  com])(dl(Ml  to  make 
proper  conveyance  to  him.  The  court  found  that  the  mort- 
gagor Spencer  at  the  time  of  the  docketing  of  tlie  XicholL-* 
judgment  retained  and  had  an  interest  in  tlie  pro])('rty;  tliat 
Rhodes  was  a  redcmptioner.  and  had  duly  redeemed,  and  gav(} 
judgment  in  accordance  witli  tliose  findings. 

Appellant's  contention  is.  that  the  Xicholls'  judgment  never 
became  a  lien  upon  the  property,  because  upon  tlie  10th  of 
June,  1897.  ^Irs.  Spencer  had  conveyed  all  her  right,  title  and 
interest  in  and  to  the  property  to  Orange  E.  Dirkcy.  Orango 
E.  Dickey  u})on  tlie  same  day  conveyed  the  ])roperty  to  Charles 
J.  She])lierd.  It  is  contended  by  appellant  tl'.at  these  deeds 
were  absolute  and  stripped  ^Irs.  Spt'ucer  of  the  last  vestige  of 
title  to  the  ])ropcrty  in  controversy.  The  court,  however, 
found  that  at  the  date  of  the  executk/n  of  the  deeds,  *'•'■'  and 
tliereafter,  ^Irs.  S])encei-  was  inde!)ted  to  Charles  .1.  Sliepherd 
in  the  >um  of  about  two  thousand  five  hundred  dollars,  and  that 
the  deed  to  Dickey  (])r()ved  to  have  been  without  coii.-idtTat ion, 
excepting  such  as  flowed  to  his  gi-aiitee  SliephtT(l)  and  the  dee'l 
from  Diekev  to  She])h(.'rd  wei-e  t'xeeiUed  for  the  ])urpose  of, 
and  intended  as,  security  to  Charles  J.  Shejiherd  for  the  debt 
which  Anna  Speneer  then  owed  him,  and  for  futui'e  advance: 
coiiteiii|ilati'd  to  ))(•  made  to  h"r  and  for  her  account,  and  tliat 
t]ie>e  deed>  did  not  devest  Anna  Spencer  of  her  title  to  the 
proper!  V.  This  finding,  we  tbiidc.  is  abundantly  supported  l)v 
the   evidence.      Mv>.    S])eiicer   had    become    invohed — .-he    owed 
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Shepherd ;  she  experienced  great  difficulty  by  reason  of  lawsuits 
in  retaining  the  property  which  she  then  owned;  she  was  in 
debt  and  in  litigation,  and  finally,  through  her  attorney,  as 
he  testified,  "the  scheme  was  concocted"  and  carried  into  effect 
by  which  the  deeds  in  question  were  made.  Her  attorney  thus 
testified :  "The  purpose  of  making  the  deed  was,  that  the  prop- 
erty should  be  put  in  the  name  of  Mr.  Shepherd  for  the  pur- 
pose of  taking  it  and  securing  all  the  moneys  that  he  had  ad- 
vanced, and  if  it  became  necessary  for  him  to  mortgage  it,  to 
do  so,  and  that  there  should  be  no  agreement  back  of  it  that 
anybod}'  could  dig  up,  and — for  the  purpose  of  interfering — we 
had  been  handicapped  in  every  way  wherever  we  had  gone  to 
arrange  for  money,  we  had  been  told  inside  of  twenty-four  hours 
that  somebody  had  been  there  making  dire  threats  about  what 
they  were  going  to  do  with  reference  to  ripping  up  any  ar- 
rangements that  we  had  made,  because  of  the  fact  that  ]\Irs. 
Spencer  was  involved."  The  alternative  conclusion  is  forced 
therefore,  from  this  and  other  like  evidence,  that  the  deed  was 
absolutely  void,  as  being  in  fraud  of  the  creditors,  or  else  tha'; 
it  was  a  legitimate  transaction,  by  way  of  mortgage,  to  secure 
Shepherd  in  his  pre-existing  debt,  and  in  such  otlier  advances 
as  he  might  make  in  the  preservation  of  ^Irs.  Spencer's  prop- 
erty. The  court  adopted  the  latter  view.  and.  without  elaborat- 
ing upon  the  additional  evidence  in  support  of  it,  it  is  sufficient 
to  say  that  the  finding  is  fully  sustained. 

The  eifeet  of  this  finding  is  to  estal)Iish  Ehodcs"  position  as 
a  recognized  redemptioner,  and  the  remaining  questions  touch 
the  matter  of  his  redemption.  The  pertinent  facts  are  the  fol- 
lowing: Aljout  the  twelfth  day  of  Dccemlx^r,  1898,  ^^^  Eliodes 
called  up  Hooker  on  the  teleplione  and  told  him  that  lie  in- 
tended to  redeem  the  Broadway  property  bought  by  him,  and 
made  an  engagement  to  n^eet  him  at  his  place  of  business  that 
day  at  2  o'clock  in  the  afternoon.  Khodes  went  to  Hooker's 
place,  and  Hooker  failed  to  meet  his  engagement.  Tliat  even- 
ing, about  G  o'clock,  Rhodes,  accompanied  by  Mr,  Anderson, 
drove  to  Hooker's  residence,  carried  witli  liini  the  notice  re- 
quired by  hiw  to  make  the  redemption,  and  also  carried  tea 
thousand  five  hundred  dollars  in  gold  coin,  to  pay  Hooker  the 
necessary  amount  to  effect  the  redemption.  Tlie  servant  wlio 
answered  the  bell  said  that  ^Ir.  Hooker  was  in.  ^Ir.  IJliodes 
and  Mr.  Anderson  requested  her  to  tell  'Mr.  Hooker  that  tliev 
v.ished  to  see  him.  Hpon  her  return  slie  said  tliat  ^Ir.  Hooker 
was  not  in.     They  placed  the  money  that  night  in  a  drawer 
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of  the  First  National  Bank  for  safekeeping,  but  did  not  make 
a  deposit  of  it.  The  next  morning  CLirk  and  llhodes  went  to 
t.lie  sherilf's  ollice,  saw  the  sheril!',  tohl  him  that  Khodes  was 
going  to  make  a  redemption,  stated  tliat  Ifhodes  liad  the  gohl 
coin  on  hand  with  wliidi  to  make  the  payment,  and  they 
would  bring  up  the  gold  coin  from  the  bank  for  that  purpose. 
The  sheriff  responded  that  he  would  rather  have  a  certified 
check  than  the  money,  and  to  bring  up  a  certified  check.  The 
ten  thousand  five  hundred  dollars  in  gold  was  tlien  placed  in  the 
First  National  Bank,  and  Mr.  Clark  took  out  his  certifit'd  chock 
for  ten  tliousand  and  seventy  dollars  and  delivered  it  to  the 
sheriff  for  IJhodes  in  redemption  payment.  The  sheriff  ac- 
cepted tl\e  check,  and  upon  the  same  day  notified  ]\fr.  Honker 
that  ho  had  his  money  upon  tlie  rodompti(m  of  the  i)rop- 
crty.  Hooker  declined  to  accept  the  money  from  the  sheriff. 
The  sliorill",  in  fact,  had  not  cashed  tlie  check,  nor  did  he 
cash  it  until  some  eleven  months  later,  after  this  suit  was  com- 
menced. 'J'lie  check  was  then  actually  cashed,  and  the  niDiiev 
u]ion  it  recxMved  in  gold  coin.  T!ie  check  could  have  boon 
caslied  in  gold  coin  upon  any  banking  day  prior  thereto.  ^Ir. 
Hooker  did  not  know  that  the  redem]>tion  had  boon  olToctod 
l)y  check  until  after  tlic  commencement  of  his  action,  when  his 
pleading  was  amended  to  cover  tliis  point.  He  did,  however, 
believe  tliat  tlie  money  had  been  paid,  and  had.  as  has  l)oon 
stated,  refused  to  at-cojjt  it.  At  tlie  time  this  mortgage  wa< 
executed,  to  make  rc(lem]ition  it  was  nooossary  to  ])ay  tlie 
amount  of  the  purchase  money,  with  two  ])or  cent  ])or  month 
up  to  the  time  of  redom]ition.  In  1S07  the  coile  *'*''~  provision 
was  changed,  and  it  now  roquiros  from  the  rodomptiouor  fiio 
jiurchase  money  with  one  per  cent  per  montli  from  fh(>  date 
of  the  sale:  Code  Civ.  Proc,  sec.  7<V2.  Tt  is  admit  foil  fliat  the 
amount  actually  paid — ton  fhousan<l  and  sov(Mity  dollars — was 
tlio  amount  of  tlie  juirchase  money,  with  ono  per  cent  per 
month  add(>d. 

T'jion  thrsc  faots  various  propositions  are  advanced  and 
argued. 

1.  That  iho  chock  wa^  the  chock  of  Clark,  and  that  Clark 
was  admitteillv  not  a  vodomjitionor,  and  that  tliei'oforo  therc^ 
was  no  reoemption.  lint  Clai'k'.  it  affirmat iv(>l v  appears,  was 
actini:  a-  the  a^rent  of  TJhodos  ami  had  declared  liiinsoU"  to  be 
f^o  aetim:  and  wli-n  the  ^hei'llf  acrepiecl  the  check  lu^  accepti'd 
it  on  liebalf  of  Ifliofle-.  and  for  tbo  purpose  of  offoctincr  the 
lllindes'  rcdeijipiion.     If  under  all  tlie  circumstances  of  the  case, 
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which  are  to  be  considered  hereinafter,  the  reception  of  this 
check  amounted  to  payment,  in  proper  amount  and  of  proper 
money,  appellant  may  not  here  be  heard  to  complain  that  the 
check  was  not  actually  the  check  of  Rhodes. 

2.  The  same  may  be  said  of  the  further  objection,  that  the 
ju-dgment  called  for  satisfaction  in  gold  coin  of  the  United 
States,  and  that  the  check  was  not  in  terms  made  payable  in 
gold  coin.  But  the  cheek  in  fact  was  paid  with  gold  coin, 
and  if  in  other  respects  the  transaction  was  regular,  appellant 
has  received  precisely  what  the  law  entitled  him  to  receive, 
and  has  not  been  injured. 

3.  It  is  said  that  the  tender  and  acceptance  of  the  check 
constituted  no  payment  whatsoever.  Herein  reliance  is  placed 
upon  the  case  of  Thorne  v.  San  Francisco  (People  v.  Hays), 
4  Cal.  127,  where  redemption  Avas  effected  by  the  mayor  of 
San  Francisco,  acting  on  behalf  of  the  city,  by  giving  to  the 
sheriff  his  personal  certified  check.  Tlie  check  was  received 
and  the  next  day  was  cashed.  Upon  this  it  was  said:  '•Suc;i 
pretended  payment  was  made  by  delivering  private  checks  of 
such  individuals  to  the  sheriff.  This  was  no  payment  under 
our  laws.  The  constitution  forbids  it.  Tliis  is  emphatically 
a  hard-money  state."  But  Thorne  v.  San  Francisco,  4  Cal. 
127,  was  decided  by  a  divided  couit.  and  since  then  has  been 
distinctly  overruled  upon  other  matters,  and  upon  tliis  par- 
ticular question  has  never  been  followed.  Tlie  later  doctrine 
and  ^^'^  rule  of  decisions  in  cases  such  as  this,  as  will  be  seen 
from  the  authorities  hereinafter  cited,  is  exactly  tlie  opjiosite. 

The  sheriff  is  made  the  agent  of  the  purchaser  for  the  pur- 
pose of  receiving  payment.  It  is  true  that  his  agency  is  h 
limited  agency,  and  that  his  act  does  not  l)ind  the  purdiaser 
ui»on  any  matters  outside  of  tlie  payment,  and  onlv  upon  tliose 
when,  in  compliance  with  the  law,  paym.ent  in  money  sufficient 
in  amount  and  kind  has  been  made.  In  general  mercantile  and 
commercial  transactions  a  check,  after  all,  is  hut  a  convenieiit 
form  of  transferring  money,  and  operates  either  as  payment 
absolute  or  payment  conditional,  as  the  parties  themselves  in- 
tend :  Savings  etc.  Soc.  v.  Burnett,  l^G  Cal.  514,  39  Pac.  022  ; 
Comptoir  etc.  v.  I)r"sl)ach,  78  Cal.  15,  2U  I'ac.  2S.  But  in  ail 
sucli  trnnsactious  wliore  a  chock  is  received  as  conditional  ]iav- 
ment  the  payment  becomes  alisolute  and  relates  to  the  date  of 
the  delivery  of  the  check  when  its  recipient  actually  ca-lies  it. 
There  is,  of  course,  a  broad  distinction  between  tender  and  ab- 
solute or  conditional  payment.     Tlie  redemptioner  niigiit  tender 
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anything  lie  chose  hy  way  of  payment  to  the  purchaser,  and  the 
jnirchaser  niiglit  accept  tiie  money  or  article  tendered,  or  the  pur- 
chaser might  waive  any  and  every  objection  to  the  tender — its 
time,  amount,  nature — and  if  he  did  so  the  tender,  however 
inadequate  in  fact,  would  thus  become  suiliciont  in  law.  Upon 
the  other  hand,  the  purchaser  might  reject  a  tendered  check, 
simj)le  or  certilied,  and  his  rejectu)n  would  be  valid,  because 
a  tender  made  by  check  is  not  legal  and  cannot,  therefore,  bo 
enforced.  'J'he  ])osition  of  the  sherilf,  acting  under  his  limited 
ager.cy,  is,  however,  markedly  diiTerent.  He  is  the  agent  merely 
for  tlie  purpose  of  receiving  payment,  and  that  payment  to  bind 
his  principal,  must  be  nutde  in  the  amount  and  kind  of  monev 
to  which  tbe  principal  is  entitled.  He,  too,  of  course,  could 
refuse  the  tender  of  a  check;  but  if  in  a  bona  fide  transaction 
ho  accepts  a  check  as  conditional  payment,  and  that  check  is 
regularly  paid,  his  principal  has  sullered  no  detriment,  and  the 
transaction  under  modern  business  methods  has  come  to  be  re- 
garded as  perfectly  legitimate  and  quite  witbin  tbe  scope  of 
the  agent's  authority.  Thus  in  Jcssup  v.  Carey,  01  Ind.  581, 
Walton  gave  his  clieck  for  the  amount  of  redeinjition  to  tlio 
clerk  who  was  authorized  by  statute  to  reeei\e  money  upon  i'.'- 
dem])tion.  The  clerk  *'*'•*  deposited  the  cbeck,  and  tlio  conten- 
tion was  made  there,  as  here,  that  the  check  was  not  payment, 
and  tliat  there  had  l)een  no  redemption.  I^ut  the  court  said: 
'■Jt  was  not  an  improper  nor  illegal  mode  of  ])nynient,  for  the 
appellant.  Walton,  gave  his  cheek  on  a  bank  in  this  state  for  tlu; 
amount  of  tlie  redemption  money  to  tlie  clerk  of  the  court,  wlio 
was  willing  to  receive  the  check  as  so  much  money.  J  t'  the  a])- 
])e]hint,  Walton,  had  the  money  to  his  credit  in  bank  suhje  t 
In  his  check,  and  the  clerk  of  the  conit  was  willing  to  and 
did  receive  his  check  as  so  much  money,  the  transact  inn  Avas 
fullv  sanctinnoil  bv  tlie  ordinary  usages  of  busin(>ss.  and  was 
(•<>rtainlv  imt  an  illegal  ])aynient.  if  it  cidminatt'd  in  tli(>  actual 
payment  of  tlu^  ainouiit  of  the  clieck  ui)on  ])rt>>ciitat  inn  thei'c- 
for."  In  Webb  v.  Watson,  IS  Iowa.  .-);!r,  the  fact  that  ih'} 
mere  ])r(^sentation  of  the  check  does  not  cnn^titiile  alisnlute. 
pn\inent,  Imt  is  conditional  merely,  becoming  ah>oluti'  npou 
tlio  cashing  of  the  check.  i>  ])ointed  nut.  and  it  is  added:  ''And 
if  in  gond  failh  the  (hd'endiant  ]iays  and  the  clci'k  receive-  tli3 
oi'dinai-v  banker's  (dieck.  and  <'S|iecially  of  a  hank-er  rc.-ident  in 
the  place  where  the  biisimr-s  is  transacted,  uoon  whi(di  hi! 
I'ealize-  the  moncv  when  demaiided.  thnu'ih  aftei-  the  exjiira- 
tion  of  the  time,  having  the  -an.ie  reaily  to  pay  to  the  holdei* 
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of  the  certificate  promptl}^  and  without  trouble  to  him,  it  seems 
to  us  that  it  would  not  be  difficult  upon  principle  to  uphold 
the  redemption,  and  to  hold  that  the  creditor  or  purchaser  was 
hound  to  take  the  money  and  surrender  his  claim  to  the  land." 
In  Carter  v.  Lewis,  27  Mich.  241,  the  syllabus  accurately  states 
the  opinion  and  decision  of  the  court  in  the  following  language : 
'''Where  the  register  of  deeds  has  no  authority  under  the  statute 
to  receive  anything  but  money  in  redemption  of  a  foreclosed 
mortgage,  yet  when  one  desiring  to  redeem  goes  to  the  register 
prepared  to  pay  the  money  and  oflers  to  pay  it,  and  the  registi^r 
knowing  the  amount,  but  being  too  busy  to  count  the  money, 
requests  him  to  place  the  money  in  a  bank  and  give  a  check  for 
the  amount,  and  he  does  so,  and  the  register  after  the  expira- 
tion of  the  time  for  redemption  receives  for  the  check  a  certifi- 
cate of  deposit  in  his  own  name  for  the  amount,  it  cannot  be 
said  tluit  this  is  not  such  a  payment  of  the  money  to  the  register 
as  operates  under  the  statute  to  redeem  tlie  mortgage."  And 
so  likewise  tlie  United  States  circuit  court,  in  Buford  v.  Hen- 
zier,  ^'^  8  Biss.  177,  held,  under  similar  facts,  that  if  the 
amount  necessary  to  redeem  from  a  sherift''s  sale  is  paid  to 
the  proper  officer  in  a  bank  draft,  which  is  accepted  by  tbe  off':- 
cer,  but  not  actually  collected  until  after  the  expiration  of  the 
time  for  redemption,  the  redemption  is  nevertheless  complete. 
It  is  not  essential  that  the  payment  be  made  in  money,  unless 
so  required  by  the  officer. 

In  tlie  case  at  bar  it  was  wholly  for  the  convenience  and  at 
the  request  of  the  sheriff  that  the  certified  check  was  suljsti- 
tutcd  for  the  gold  coin  which  was  offered  to  be  paid,  and  in 
seasonalde  time  the  check  was  cashed  in  gold  coin  and  tlie  actual 
money  taken  into  the  custody  of  the  sheriff.  The  redemption 
in  tliis  respect  was  certainly  sufficient. 

4.  It  is  next  contended  that  tbe  redemj^tion  was  insuffiicient 
for  tlie  amount;  that  the  law  at  the  timo  of  the  making  of  the 
mortgage  entered  into  and  became  a  part  of  tlie  contract ;  that 
by  that  law  the  redemptioner  was  recjuircd  to  ])ay  two  ])('r  cent 
per  month  in  addition  to  the  purcliase  money,  while  it  is  an 
admitted  fact  in  this  case  that  but  one  per  cent  was  paid.  In 
brief,  it  is  contended  that  to  permit  section  702  of  the  Code 
of  Civil  Procedure,  as  amended  in  1807,  to  ojierate  upon  the 
contract  is  to  impair  its  obligation.  ITerein  especial  reliance 
is  had  upon  the  case  of  Barnitz  v.  Beverley.  1^:5  V.  S.  118.  10 
Sup,   Ct.   Picp.   10i2,  which  is  said   to  be  conclusive  uj)on  the 
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question.  In  the  earlier  ease  of  Connecticut  Mut.  L.  Ins.  Co.  v. 
Cushman,  108  U.  S.  51,  2  Sup.  Ct.  Rvp.  2'oij,  tluit  same  au.susfc 
tribunal,  having  under  consideration  a  case  identical  in  princi- 
ple to  the  one  here  in  question,  wherein  the  rights  of  the  pur- 
chaser were  involved,  held  that  a  law  passed  subsequent  to  tlie 
mortgage,  and  reducing  the  interst  to  be  paid  to  a  purcliascr  at 
such  sale,  was  operative  and  did  not  interfere  with  the  rights 
of  the  purchaser,  whose  contract  did  not  exist  until  the  time 
of  the  sale,  and  was  governed  l)y  the  laws  in  force  at  such 
time.  Much  nice  reasoning  is  indulged  in  here  to  show  that 
the  principle  declared  in  tlie  Cushman  case  has  l)eon  overruled 
in  the  later  case  upon  which  ap])cllant  relies.  But  upon  that 
question  the  supreme  court  of  the  United  States  has  itself 
spoken  in  Barnitz  v.  Beverlev,  IGO  U.  S.  118.  IG  Sup.  Ct.  IJep. 
104"3,  and  has  said:  ''The  case  of  Connecticut  Mut.  L.  Ins.  Co.  v. 
Cushman,  108  U.  S.  51,  2  Sup.  Ct.  IJep.  230,  does  not  collida 
with  the  previous  and  subsfHpient  cases.  There  t!ie  new  stat\ite 
did  not  lessen  the  duty  of  the  mortgagor  to  ])ay  what  he  had 
contracted  to  pay,  **''^  nor  alfcct  the  lime  of  the  payment,  nor 
atfcct  any  remedy  which  the  mortgagee  had  by  existing  law  for 
the  enforcement  of  his  contract."'  Tliis  determination  of  the 
su])i-eme  court  of  the  United  States  upon  one  of  its  own  de- 
cisions is,  of  course,  absolutely  binding  upon  this  eourt.  Tlie 
essential  distinction  seems  to  be  that  if  the  ])arty  compl. lining 
of  the  o|)eration  of  the  law  is  himself  not  injured  by  it,  if  tbo 
obi i.uat ions  of  his  contract  are  not  impaired,  he  cannot  lie  lieard 
to  eom])lain,  nor  will  the  law  be  held  as  to  him  1o  violate  any 
of  his  riirlits.  Jt  may  l)e  added  tb.at  since  t!ie  decision  in  tlio 
ca.-e  of  Tuolumne  lJcdem])tion  Co.  v.  Sedgwick.  15  Cal.  515, 
Av!iei-e  tliis  questioii  fir.-t  arose  witli  us.  and  where  the  same  con- 
clusion wa-  readied  and  o\pres-cd  as  by  tlie  T'nited  States  su- 
pi-eme  enurt  in  tlic  Cu.-hnian  case,  tlie  rule  in  this  stat(>  ha:^ 
al\\av<  l'"en  tlie  contrary  of  tliat  cniiteiniei]  for  liy  apiiellant. 

This  concluiles  a  review  of  the  ]>rini-ipal  ]»oints  argued  upon 
tlie-e  appeals.  Certain  eri'or-;  of  the  trial  court  in  the  adini  — 
sion  an<l  rejertion  of  evidence  are  al>o  presented.  They  lia\e 
been  examined,  but  we  do  not  lliid  that  in  any  of  them  appL'llaiit 
has  -ull'ered  injury. 

Tlie  judgnunt  and  order  appealed  from  arb  therefore 
anirmed. 

:\h  l-^irlan>l.  .T.,  and  Teir.ple,  J.,  concurred. 

Ileario'^  in  ]5ank  d-ni^d. 


Nov.  1902.]  Hooker  v.  Burr.  25 

The  Judgment  in  the  Principal  Case  was  affirmecl  by  the  supreme- 
court  of  the  United  States  in  194  U.  S.  415,  24  Sup.  Ct.  Kep,  707. 
Its  opinion  in  affirmance  is  as  follows: 

"The  plaintiff  in  error  contends  that  the  several  alterations  of 
the  law  as  it  existed  at  the  time  when  this  mortgage  was  executed,, 
regarding  the  time  of  redemption  and  the  amount  of  interest  pay- 
able to  the  purchaser  at  the  foreclosure  sale  in  order  to  redeem  the 
hand  sold,  impair  the  obligation  of. a  contract  as  to  all  the  mortgages 
in  existence  before  the  alterations  were  made. 

"The  first  inquiry  is.  Whoso  contract  was  impaired  by  the  altera- 
tion of  the  law?  It  is  seen  that  the  amount  due  on  the  mortgage 
in  question  at  the  time  of  the  sale  upon  foreclosure  was  six  thou- 
sand seven  hundred  and  eighty-two  dollars  and  forty-nine  cents, 
and  that  the  property  sold  for  nine  thousand  five  hundred  dollars. 
That  amount  was  paid  by  the  purchaser  to  the  sheriff,  and  it  resulted 
in  the  payment  of  the  mortgage  debt,  principal  and  interest,  and 
the  release  of  the  land  from  the  lien  of  the  mortgage.  Subsequently 
to  that  payment  the  mortgagee  had  no  interest  in  further  proceed- 
ings. Neither  the  mortgagee  nor  his  assignee  was  the  purchaser 
at  the  sale,  and  neither  was  in  any  manuer  injured  by  the  altera- 
tions of  the  law  in  the  respects  mentioned.  If,  therefore,  there  was 
by  this  legislation  an  impairment  of  tlie  obligation  of  a  contract 
between  the  mortgagor  and  the  mortgagee,  which  the  latter  could 
have  taken  advantage  of  if  injured  thereby,  it  is  i)erfectly  clear 
that  he  is  not  in  the  least  injured  when,  by  the  sale  under  his  mort- 
gage, he  realizes  the  full  amount  of  his  deljt,  principal,  interest,  and 
costs.  What  can  he  complain  of  under  such  circumstances,  even 
conceiling  an  abstract  impairment  of  the  obligation  of  his  contract  ? 
Having  rcalizeil  and  been  paid  in  full  the  entire  amount  of  money 
called  for  by  his  mortgage,  he  surely  cannot  le  heard  to  complain 
that,  nevertheless,  the  obligation  of  liis  contract  was  impaired.  If 
not  injured  to  the  extent  of  a  penny  therel;y,  his  abstract  riglits  are 
unin) port  ant. 

"We  have  lately  held  (therein  following  a  long  line  of  authori- 
ties) that  a  party  insisting  upon  tlie  invalidity  of  a  statute,  as  vio- 
lating any  constitutional  provision,  must  slunv  that  he  may  be  in- 
jured by  the  unconstitutional  law,  before  the  courts  will  listc-n  to- 
his  complaint:  Tyler  v.  Eegistration  Judges,  179  V.  S.  4n5,  -21  Sup. 
e't.  Il('\K  llciJ;  Turj)in  v.  Lemon,  1S7  U.  S.  51,  Cn,  74,  l'3  Sup.  Ct.  Kcp. 
20.  If,  instead  of  showing  any  injury,  the  plaintiff  shows  that  he 
cannot  possildy  be  injured,  he  cannot,  of  course,  ask  the  interfeienee 
of  the  court.  Therefore,  if  the  mortgagee,  or  his  assignee,  were 
himself  the  plaintiff,  ami  complaining  that  the  obligation  of  liis  v  >n- 
tract  had  been  impaired  by  subsequent  legislation,  it  is  plain  his 
complaint  would  be  disniissecl  when  it  appeared  that,  nntwirhst:in'l- 
ing  the  alleged  subsequent  illegal  legislation,  he  suliered  no  injury, 
because  he  had  proree'iled  with  the  foreclosure  of  his  nioi-tgage, 
ami  liad  Leen  juiid  the  full  ai:!oi;iit  of  his  contract  debt,  interest,  and 
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costs.  Under  such  circumstances  the  question  becomes  a  moot  one, 
and  courts  do  not  sit  to  decide  that  character  of  question:  Amer- 
ican Book  Co.  V.  Kansas,  193  U.  S.  4f»,  24  Sup.  Ct.  Kep.  394;  Jones 
V.  Montague,  decided  April  25,  1904,  194  U.  S.  147,  24  Sup.  Ct.  Rep. 

cn. 

"The  question  of  the  impairment  of  the  mortgage  contract,  there- 
fore, is  not  licfore  us  as  between  mortgagor  and  mortgagee. 

"We  are  of  opinion  that,  as  to  the  phiintiff  in  error,  an  imle- 
pendent  purcliaser  at  the  foreclosure  sale,  having  no  connection 
whatever  with  the  original  contract  lietween  the  mortgagor  an<l 
mortgagee,  liis  rights  are  to  he  determine<l  by  the  law  as  it  existed 
at  the  time  he  became  a  purchaser,  unless,  upon  action  taken  by 
the  mortgagee,  the  property  had  been  sold  under  a  decree  providing 
that  it  should  be  sold  without  reg;ii<l  to  the  subsequent  legislation 
which  impaired  his  contract.  The  purchaser  Innight  at  the  time 
when  the  law,  as  altered,  was  in  operation,  and,  so  far  as  he  was 
concerned,  it  was  a  valid  law;  his  contract  was  made  under  that 
law,  aiul  it  is  no  business  of  his  whether  tlie  original  contract  be- 
tween the  mortgagor  and  mortgagee  was  impaired  or  not  by  the 
subsequent  legislation.  He  cannot  be  heard  to  contend  that  the 
original  law  applies  to  liim,  because  a  subsequent  statute  miglit  be 
void  as  to  some  one  else.  The  some  one  else  might  waive  its  ille- 
gality, or  consent  to  its  enforcement,  or  the  question  niiglit  have 
no  importance  l)ecause  the  property  sold  for  enough  to  pay  tlie 
debt,  even  though  there  was  an  abstract  impairment  of  the  oldiga- 
tion    of   liis   contract. 

"The  purchaser  must  fouml  his  riglits  u]ion  the  law  as  it  existed 
when  he  purchased.  An  alteration  after  he  had  purchased,  to  his  jire- 
judice,  would  be  a  different  thing:  t'ooley 's  Constitutional  Liiuita- 
tious,  4th  ed.,  35(3.  We  agree  that  the  law  existing  when  a  mort- 
gage is  made  enters  into,  and  becomes  a  jmrt  of,  the  ciuitract;  Vuit 
that  contract  has  nothing  to  do,  so  far  as  this  question  is  conrernod, 
with  the  contract  of  a  purcdiascr  at  a  forcidnsure  sale,  having  no  other 
connei'tiou  with  the  mortgage  than  that  of  a  juirchaser  at  such  sale. 
His  rights  mgarding  matters  of  redemption  are  to  be  determined  as 
wc   have   stated. 

"It  has  been  so  dt^cided  in  the  case  of  Connecticut  ]\lut.  L.  Ins. 
Co.  v.  Cusliinan.  lus  V.  S.  51,  li  Sup.  Ct.  K'ep.  Li;!*).  There  tiie  projierty 
was  sold  at  fore(d()Sure  sah-  for  enough  to  pay  the  mortgage  deiit 
(lOS  U.  S.  51),  2  Sup.  Ct.  L'ep.  241),  and  the  reduction  of  the  rate  of 
interest  wliicdi  was  j)ayalile  to  the  purcdiaser  at  the  fore(dosure  sal(\ 
upon  a  redeni)ition  (wliitdi  reduction  was  made  by  the  legislature 
jirior  to  the  sale,  altiiough  subsefjuently  to  tlie  mortgage),  was  held 
valid.  The  conqiany,  as  iiur(diaser  at  tlie  foreidosure  sale,  bid  enough 
to  j)ay  the  ].riiici|ial  and  interest  of  its  d(d.t,  and  after  the  pur(diaso 
it  contend. 'd  that  the  attempted  redemi)tion  was  insutlicient  be- 
cause the  interest  upon  tlie  amount  it  had  bid  upon  the  sale  had 
been  computed  at  eight  per  cent,  and  the  rate   of  interest  allowed  by 
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law  at  the  time  of  the  sale,  instead  of  ten  per  cent,  the  rate  exist- 
ing at  the  time  of  the  execution  of  the  mortgage.  It  was  held  that, 
as  to  the  purchaser,  the  rate  existing  at  the  time  of  the  sale  was  the 
legal  rate,  and  the  redemption  at  that  rate  was  valid.  The  principle 
of  that  case  decides  the  one  at  bar. 

"It  is  asserted,  however,  on  the  part  of  the  plaintiff  in  error,  that 
Barnitz  v.  Beverly,  163  U.  S.  118,  16  Sup.  Ct.  Eep.  1042,  has  in  effect 
overruled  the  former  case,  and  that  upon  the  principle  decided  in 
ihe  Barnitz  case,  the  plaintiff  in  error  herein  is  entitled  to  a  reversal 
•of  the  judgment.     We  are  not  of  that  opinion. 

"In  the  first  place,  it  was  distinctly  stated  in  Barnitz  v.  Beverly 
163  U.  S.  118,  16  Sup.  Ct.  Eep.  1042,  that  was  not  inconsistent  with, 
and  did  not  overrule,  the  former  case,  and  its  facts  show  a  clear  dis- 
tinction between  the  two  cases.  The  sum  bid  at  the  foreclosure  sale 
did  not  pay  the  amount  due  on  the  mortgage,  and  the  whole  case 
shows  that,  although  the  mortgagee  became  purchaser,  the  debt  of  the 
mortgagor  was  not  thereby  paid,  and  it  was  the  mortgagee's  rights 
riuder  her  contract,  as  contained  in  the  mortgage,  and  not  her  rights 
as  a  purchaser  at  the  foreclosure  sale,  that  were  in  controversy. 

"In  the  Cushman  case,  on  the  contrary,  the  amount  bid  at  the 
foreclosure  sale  paid  the  mortgage  debt,  and  the  subsequent  position 
of  the  mortgagee  was  as  a  purchaser  only.  The  Barnitz  case  was 
decided  distinctly  upon  the  ground  that,  by  the  subsequent  legis- 
lation, there  was  an  impairment  of  the  obligation  of  the  contract  be- 
tween the  mortgagor  and  the  mortgagee,  and  it  was  her  rights  as 
mortgagee  that  were  passed  upon  and  recognized  by  the  court.  This 
is  plain  from  a  perusal  of  the  opinion,  especially  at  pages  130  and 
131  of  163  U.  S.,  16  Sup.  Ct.  Eep.   1046,  1047. 

"Attention  is  also  called  by  plaintiff  in  error  to  a  portion  of  the 
•opinion  in  which  it  is  stated  that.  '^Vithout  pursuing  the  subject 
furtlier,  we  hold  that  a  statute  which  authorizes  the  redemption  of 
property  sold  upon  foreclosure  of  a  mortgage,  where  no  right  of  re- 
demption previously  existed,  or  which  extends  the  period  of  re- 
demption beyond  the  time  formerly  allowed,  cannot  constitutionally 
apply  to  a  sale  under  a  mortgage  executed  before  its  passage.'  And 
it  is  asserted  that  such  a  case  is  now  before  the  court. 

"These  remarks  must  be  interpreted  in  the  light  of  the  facts  of 
the  case,  and  must  be  limited  in  their  ajiplication  to  tiie  partii's  to 
the  mortgage  contract  whose  rights  are  impaired  by  sulisequent  leg- 
islation. If  the  mortgage  had  been  foreclosed,  and  tlie  mortgagee 
had  thereby  realized  his  debt,  principal  and  interest,  in  full,  upon 
the  sale,  there  can  be  no  douljt  tliat  he  would  not  have  biHMi  lieard  to 
assert  the  invalidity  of  the  subsequent  legislation,  nor  would  an  in- 
dependent purchaser  at  the  sale  have  been  heard  to  make  the  same 
■complaint.  Of  course,  this  does  not  include  the  case  of  a  mortgagee 
who  purchases  at  the  foreclosure  sale,  and  bids  a  price  siillirieiit  to 
pay  his  mortgage  de])t  in  full  with  int(M-est,  and  an  action  there- 
after  commenced   against    him   to   set   aside   the   sale    because    it    was 
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made  in  violation  of  legislation  subsequent  to  the  mortgage.  In 
Buch  case  we  suppose  there  can  be  no  doubt  of  the  right  of  the  mort- 
gagee to  assert,  as  a  defense  to  the  action,  the  unconstitutionality 
of  the  subsequent  legislation  as  an  impairment  of  his  contract  con- 
tained in  the  mortgage.  But  it  may  be  said  tliat  where  the.  legal  or 
eqr.itable  rights  of  a  party  are  not  in  any  way  touched,  and  he  is  iu 
no  w^ay  injured,  he  cannot  be  heard  to  complain  of  the  impairment  of 
the  obligation  of  his  contract,  as  a  mere  abstract  proposition. 

"Many  of  the  earlier  cases  declare  the  invalidity  of  subsequent 
laws  in  regard  to  rcdemjjtion  of  laml  sold  under  execution,  which  al- 
tered the  law  existing  when  a  mortgage  was  made,  and  some  of 
them,  it  would  seem,  have  declared  the  laws  unconstitutional,  even 
at  the  suit  of  a  purchaser  at  the  sale.  The  leatliug  case  on  the  sub- 
ject of  redemption  decides  notliing  as  to  the  rights  of  a  purchaser. 
It  is  that  of  Bronson  v.  Kinzie,  1  ilow.  311.  In  that  case  the  subse- 
quent legislation  which  was  held  to  be  invalid  gave  twelve  months 
after  sale  in  which  to  redeem,  and  provide  that  the  property  shouhi 
not  be  sold  under  the  foreclosure  decree  unless  two-thirds  of  the 
amount  which  had  previously  been  established  by  appraisers  as  the 
value  of  the  property  should  be  bid  at  the  sale.  The  case  came  be- 
fore the  court  upon  a  division  of  opinion.  Bronson,  the  mortgagee, 
filed  his  bill  to  foreclose  the  mortgage,  and  asked  for  a  <lecree  tiiat 
the  moftgaged  premises  should  be  sold  to  the  liighest  bidder  without 
being  subject  to  the  rule  established  l.iy  tlie  subseijuent  legislation. 
The  motion  was  resisted  on  the  part  of  the  defendants,  who  moved 
that  the  decree  should  direct  the  sale  according  to  the  suhsecjuent 
legislation  and  the  judges  were  opposed  in  0{>inion  as  to  the  sale  of 
tiie  priMiiiscs  witlunit  regard  to  the  siibsecjuent  law.  This  court  held 
that  the  subseipient  law  was  plaiuly  one  which  impaired  the  obliga- 
ti  lu  of  the  contract  between  the  mortgagor  and  the  mortgagee  and, 
at  tiie  recjuest  of  the  mortgagee,  and  to  jirevent  the  impairment  of 
tlie  obligation  of  his  contract,  tlie  court  decreed  tliat  the  sale  sJiouJd 
be  made  without  reference  to  the  law  j>assed  sul'Sequently  to  the 
time  of  tlie  execution  of  the  mortgage  contract. 

'  •  Mc< 'nicken  v.  JIayward,  2  How.  GOS,  arose  in  the  same  way  aud 
w;is  deci'l.'d  sul)stantially  upon  tiie  authority  ot  tlie  last  case.  Tiie 
mortgagee  made  tlie  same  re(|uest,  tiiat  the  marsiial  should  sell  t!ie 
pidjiorty  witliout  regard  to  the  statute  of  Jllinois  jia-^scd  siiii- 
soqncr.tly  to  tlie  execution  of  tlie  mortgage,  and  it  was  lield  tiinthis 
mot  ion  sliiiuld  be  graiitcil,  because  the  sulisequent  legislation  iiu- 
jiain  d    his    contract    as    mortgagee    with    tlie    mortgagor. 

'■In  (innlly  v.  Kwing,  o  iiow.  T^h,  alter  tlu'  mortgage  had  hem 
exccKtcd,  the  legislature  jiasscd  an  act  which  requirccl,  on  s:ilcs  uooQ 
e.ccciition  issued  upon  a  jiidgment  that  the  jiropcrty  should  lirst  lie 
ajipraiscd,  ;uid  sliould  not  Ihorciifter  be  sold  on  execution  for  a  sum 
lf-~;  than  cnc-half  tlie  ;i]ppr;i  iscil  value.  The  mortgagee  f  orc(dosc<l 
the   mortgage,  and   ujiou   the   sale   the  premises  were   sohl   to     the     dc- 
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fendants  for  seventy-six  dollars — not  a  tenth  part  of  the  mortgage 
debt.  The  property  had  not  been  valued  prior  to  the  sale,  as  re- 
quired by  the  statute.  An  act  had,  however,  been  passed  prior  to 
the  execution  of  the  mortgage,  requiring  the  sheriff  on  such  sales  to 
first  offer  the  rents  and  profits  of  the  real  estate  for  a  term  of  seven 
years  and  if  the  same  did  not  bring  enough  to  satisfy  the  execution, 
then  the  fee  simple  was  to  be  offered  for  sale,  and  sold.  This  offer 
to  sell  the  rents  and  profits  was  not  in  fact  made.  There  were  two 
■questions  upon  which  the  judges  were  opposed:  the  one  as  to  the 
effect  of  the  failure  to  make  the  offer  to  sell  the  rents  and  profits, 
and  the  other  regarding  the  effect  of  the  failure  to  make  the  ap- 
praisal. A  certificate  of  division  of  opinion  was  sent  to  this  court. 
The  action  was,  as  stated  in  the  opinion,  one  of  ejectment,  the  de- 
fendants setting  up  and  claiming  under  the  sheriff's  deed,  and  the 
plaintiff,  the  mortgagee,  asking  the  court  to  instruct  the  jury  that 
the  deed  was  void  because  the  rents  and  profits  had  not  been  of- 
fered for  sale  before  the  fee  simple  was  sold,  and  also  because 
the  land  had  not  been  valued,  as  required  by  the  statute,  before 
the  sale  was  made.  That  mortgagee  was  thus  the  party  claim- 
ing that  the  sale  under  his  own  foreclosure  was  void  because  of 
the  failure  to  comply  with  the  subsequent  legislation  of  Indiana, 
wliile  the  defendants  who  bid  at  the  sale  and  became  the  pur- 
chasers of  the  land  insisted  that  the  act  (existing  when  they 
purchased)  was  unconstitutional,  because  it  altered  the  law  as  it 
existed  when  the  mortgage  was  made,  and  required  that  the  land 
should  not  be  sold  until  it  had  been  appraised,  and  then  only  after 
at  least  one-half  of  the  value  so  appraised  had  been  bid.  This 
court  held  that  the  offer  to  sell  the  rents  and  profits  for  seven  years, 
as  provided  for  by  the  statute  existing  prior  to  the  execution  of 
the  mortgage,  sliould  have  been  made,  and  that  the  sale,  such  offer 
not  having  been  made,  was  void;  but  it  held  that  the  condition 
provided  for  in  the  later  statute,  of  not  selling  unless  the  appraisal 
had  taken  place  and  more  than  one-half  such  appraised  value  had 
thereafter  been  bid,  was  void  as  an  impairment  of  the  obligation 
of  the  contract  between  the  mortgagor  and  the  mortgagee,  and  the 
deed  of  the  sheriff  could  not,  so  far  as  that  ground  was  concerned, 
be  avoided,  although  no  valuation  of  the  property  was  made  before 
the  sale.  The  case  was  decided,  as  the  opinion  sliows,  entirely  upon 
the  authority  of  Bronson  v.  Kinzie,  1  How.  311,  wliich,  as  we  have 
seen,  was  not  a  case  of  a  purchaser,  and  was  decided  upon  the 
prayer  of  the  mortgagee,  who  contended  that  his  contract  coiitain^-d 
in  his  mortgage  would  be  impaired  by  the  subsequent  law  if  the 
court   should  permit  it  to  be  enforced. 

"The  question  again  arose  in  Howard  v.  Buglce,  24  How.  4G1,  and 
that  case  was  also  decided  upon  the  authority  of  Brouson  v.  Kin- 
zie, 1  How.  311.  In  the  statement  of  fact  by  Mr.  Justice  IVelfcoii, 
it  a}q>ears  that  the  mortgage  by  Parsons  to  Tait  was  executed  in 
1S3G,   and   in   a   subsequent   year    (1842)    the    law    regarding   redemp- 
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tion  was  altorod,  and  a  rij^ht  was  given  to  a  judgment  creditor  ta 
redeem  for  two  years  after  a  sale  under  a  mortgage.  The  mort- 
gage was  forecdosed  in  1848,  and  Howard,  the  appellant,  became 
the  purchaser  of  the  premises  at  the  sale  under  tbe  decree  of  fore- 
closure, and  obtained  a  deed  of  the  same,  duly  executed  by  the 
proper  oflicer.  Bugbee,  the  appellee,  the  plaintiff  in  the  court  be- 
low, recovered  judgment  against  the  estate  of  the  mortgagor  in 
1843,  and  thereafter,  pursuant  to  the  altered  law,  tendered  the  pur- 
chase money,  interest,  and  charges  to  Howard,  the  purchaser,  and 
asked  for  a  deed  of  the  land,  which  was  refused.  A  bill  was  filed 
in  the  court  of  chancery  in  Alabama  by  Bugbee  to  compel  Howard 
to  receive  tlie  money  in  redemption  of  the  sale,  and  execute  a  deed. 
The  defense  was  that  the  mortgage  from  Parsons,  under  which  the 
defendant  derived  title  as  purchaser  at  the  foreclosure  sale,  having 
been  executed  before  the  passage  of  the  act  pro^'iding  for  the  re- 
demption, the  act,  as  respects  this  debt,  was  inoj>erative  and  void,, 
as  impairing  the  obligation  of  a  contract.  Now,  here  was  a  case 
wliore  the  purchase  was  made  at  the  foreclosure  sale  six  years  after 
the  law  had  been  enacted  ]»roviding  for  redemption,  and  the  ques- 
tion was  raised,  not  by  the  mortgagor  or  the  mortgagee,  but  by 
the  purchaser  at  the  sale.  The  Alabama  court  of  chancery  held 
that  complainant  was  not  entitled  to  tlie  relief  asked,  and  dis- 
missed the  bill;  but  the  supreme  court  of  that  state,  upon  appeal, 
reversed  the  decree  of  the  court  of  chancery,  and  entered  a  decree 
for  the  complainant.  L'pou  writ  of  error  from  this  court  it  was 
liere  decided  that  the  act  of  the  legislature  was  invalid  as  an  in- 
])airment  of  the  mortgage  contract,  ujion  tlic  authority  of  Bronson 
V.  Kinzie,  1  How.  311,  which  had  never  decided  the  [larticular  ques- 
tion. 

"  I'pon  ]iriiicipl(\  we  cannot  see  liow  an  indejiemlent  ])urchaser, 
having  no  connection  wliatever  with  the  mortgage,  excejtting  as  he 
becomes  sucli  purcliaser  at  the  foreclosure  sale,  can  raise  the  ques- 
tion in  Ills  own  belialf  in  relation  to  tlie  validity  of  legislation  as 
to  i-cilciiiption  and  rate  of  interest  wbicii  existed  at  the  time  ho 
ma(l(!  his  jnirclinse;  and  tins  question,  we  think,  has  been  clearly 
dctfnnineil  against  tlie  purchaser  in  the  c;ise  of  Connecticut  ^lut. 
L.    liis.    Co.    V.    Ciisliinaii,    1()>^    V.    y.    ol,    12    Sup.    Ct.    Kep.    L'.'ili. 

''We  liave  no  clisjxisit  ion  to  re\ise  tlH>  liecision  in  tliat  case^ 
which,  we  think,  was  correct  and  stands  upon  a  firm  foundation. 
The  later  case  of  B.arnitz  v.  Beverly,  1G3  U.  S.  US,  10  Suj).  Ct.  b'cp. 
1(I4"J,  wlien  the  facts  tlierein  are  regarded,  does  not  niilitat>!  a'^^^ainst 
tlie  soundness  of  the  views  expressed  in  the  Cuslmian  case,  and  in 
itdilitioii  to  that  it  was  distinctly  so  stated  in  the  opinion  (.f  llie 
c(niit.  II'  a  sale  lu'  made  under  a  decree  dii'ect'.ig  tiiat  it  be  with- 
out r'-g,ird  to  the  subse(|uent  legislation  as  in  l^roiison  v.  Kin/ic.  1 
How.  .".11,  then  the  purchaser,  buying  under  the  o'ccrc.-  witli  tliove 
specific    directions,    takes    his    riij-lits    thereunder.      But    in    that    case 
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the  decree  is  obtained  in  the  interest,  and  at  the  request  of,  the 
mortgagee,  and  to  save  the  impairment  of  his  contract. 

"In  our  view,  this  independent  purchn.ser  must,  under  the  facta 
herein,  abide  by  the  law  as  it  stood  at  the  time  of  his  purchase. 

"A  further  question  is  made  by  tbe  plaintiff  in  error  that  tliere 
was  no  proper  tender  made, 

"Holding  the  views  we  do  in  regard  to  the  main  question,  it  fol- 
lows that  the  amount  of  the  bid  made  by  the  purchaser  carried  in- 
terest at  the  rate  of  one  per  cent  per  month  only.  If  that  amount, 
at  that  rate  of  interest,  was  tendered  the  sheriff,  it  was  sufficient. 
The  state  court  has  found  that  such  amount  was  paid  to  the  sheriff 
by  a  check  which  was  subsequently  paid.  "Whether  the  defendant 
Rhodes  fully  complied  with  the  requirements  of  the  state  statutes 
in   order  to   make   a   complete   tender  is  not   a   federal   question. 

"The  judgment   of  the  supreme  court   of   California  is  affirmed." 


PATERSOX  V.  OGDEN". 

[141   Cal.   43,  74  Pac.  443.] 

PUBLIC  LANDS,  Patent  to,  Effect  of  Issuing.— The  issuing 
of  a  United  States  patent  for  land  as  agricultural  in  character  is 
a  judgment  of  the  tribunal  having  jurisdiction  that  such  is  the  char- 
acter of  the  land,  which  cannot  afterward  be  collaterally  attacked, 
(p.  32.) 

PUBLIC  LANDS— Patent,  Reservation  of  Mineral  Lands 
in. — The  words  in  an  agricultural  patent  "subject  to  the  right  of 
the  proprietor  of  a  vein  or  lode  to  abstract  or  remove  his  ore  there- 
from should  the  same  be  found  to  penetrate  or  intersect  the  prem- 
ises hereby  granted"  leaves  the  patentee  subject  only  to  the  right 
of  the  proprietor  of  a  vein  or  lode  the  top  or  aj)ex  of  which  lies  out- 
side of  the  lands  patented,  but  which  penetrates  into  such  land  in 
its  dip  or  downward  course,  to  abstract  and  remove  his  ore  thcrefrcm. 
It  does  not  give  any  right  to  enter  and  mine  on  the  surface  of  the 
patented   land.      (p.    32.) 

F.  W.  Street,  for  tlie  appellants. 
J.  P.  O'Brien,  for  the  respondents. 

44  :\[cFA]JLAXD,  J.  This  is  an  action  to  quiet  title  to  an 
alleged  (juartz  mining  claim  called  tlie  (Jem  ^Mine.  Jtid^ziiient 
was  for  defendants,  and  plaintilfs  appealed  from  tlie  judgment 
and  from  an  order  denying  their  motion  for  a  new  triah 

The  contest  is  only  about  that  part  of  the  allegfd  (iein  ^Mino 
which  lies  in  the  west  half  of  tlie  soutliwost  quarter  of  section. 
d,  township  2  north,  range  14  east,  ]\I.  D.  ^l.     On  Xovember 
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"2,  1881,  respondents'  predecessor  in  interest,  John  McXamee, 
made  homestead  entry  as  apfricultural  land  at  the  United  States 
land  oflice  at  Stockton,  California,  of  land  which  inchides  the 
Avest  half  of  tlie  southwest  quarter  above  mentioned.  On  Feb- 
ruary 5,  1889,  he  commuted  the  said  '^^  homestead  entry  to 
cash  entry  No.  975:5,  and  paid  the  United  States  government 
therefor;  and  on  Xoveml)cr  24,  1890,  the  crovernment  issued 
to  him  a  ])atent  for  said  land.  After  the  said  homestead  entry, 
and  after  the  land  had  been  returned  ))y  the  United  States  sur- 
Teyor  general  as  agricultural  land,  J.  X.  Paterson,  appellant"* 
])redecessor  in  interest,  located  what  is  called  the  Gem  Mine.  At 
the  time  when  McXamee  made  his  final  proofs  no  protest  or  ad- 
verse claim  was  made  by  Paterson,  or  any  other  person. 

It  is  well  settled  that  issuance  of  a  United  States  ])atont  for 
land  as  agricultural  in  cliaractor  is  a  judgment  by  a  tribunal 
having  jurisdiction  that  such  is  the  character  of  the  land,  which 
cannot  afterward  l)e  collaterally  attacked:  Gale  v.  P)est,  78  Cal. 
^35.  12  Am.  St.  Pep.  44,  20  Pac.  550;  Saunders  v.  La  Purissima 
Oold  ]\rining  Co.,  125  Cal.  159.  57  Pac.  650.  and  the  autliorities 
•cited  in  those  two  cases;  also,  Eichards  v.  Woliling,  98  Cal.  195, 
32  Pac.  971;  Wight  v.  Dubois.  21  Fed.  G95.  The  patent  tlure- 
fore.  conveyed  the  land  to  ^IcXamee,  and  was  an  adverse  adju- 
dication of  any  asserted  right  of  appellaTits'  grantor  to  the  land 
as  a  mining  claim.  In  the  case  at  bar  the  patent  to  ^McXamee 
•contained  the  following  clause:  "Subject  to  the  right  of  a  pro- 
prietor of  a  vein  or  lode  to  al)stract  and  remove  his  ore  there- 
from, should  the  same  be  found  to  penetrate  or  intersect  the 
premises  hereljy  granted  a^  provided  by  law."  We  have  not 
been  referred  to  any  law  autlioi-izinu'  the  insertion  of  tliis 
clause:  and  it  was  held  in  Cowell  v.  Lammers.  10  Saw.  2!n,  21 
Fed.  2'i(»,  that  a  reservation  of  mineral  land  in  an  agricultural 
patent  is  voi(L  P>ut  waiving  that  question,  the  court  below  in 
tlie  case  at  bar  correctly  construed  the  clause  as  ouly  subjectiii'^ 
the  ]»atent(M]  land  '"to  the  right  of  tbe  ]>roi)i'ietor  of  a  vein  or 
lode,  the  top  or  apex  of  wliich  lies  out>ide  of  the  west  half  of 
the  southwest  quarter  of  S(>ction  3  aforesaid,  but  wliieh  ]ieiie- 
trates  into  the  land  on  it-  dip  or  downward  coui-se.  to  al)>tra"t 
&nd  remove  his  ore  tbei-efrom  as  provided  by  law."  It  doc';  not 
give  iinv  riglit  to  enter  and  mine  upon  tbe  surface^  witbin  tbe 
jiati'iited  binds.  Tlie-^e  views  make  it  unnece-;>nry  to  consider 
tlie  e\]»re-s  findiiiLf  tbat  at  the  time  of  the  patent  no  ]iart  of  t1if> 
lands  was  "known  valuable  mineral  land,  but,  on  the  contrary, 
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all  of  the  ***  lands  embraced  within  the  west  half  of  the  south- 
west quarter  of  said  section  3  were  at  that  time,  and  now  are, 
agricultural  lands." 

In  answer  to  the  claim  by  appellants  of  title  under  the  stat- 
ute of  limitations  by  adverse  possession  since  the  date  of  thy 
patent,  the  court  finds  expressly  that  there  was  no  sucii  adverse 
possession;  and  the  evidence  is  clearly  sufficient  to  support  that 
findinor,  irrespective  of  the  further  finding  that  appellants  had 
not  paid  any  of  the  taxes  levied  on  any  part  of  said  land.  The 
above  views  dispose  of  the  controlling  questions  in  the  case  ad- 
versely to  appellants'  contention;  and  there  are  no  other  points 
necessary  to  be  noticed. 

The  judgment  and  order  appealed  from  are  affirmed. 

Lorigan,  J.,  and  Henshaw,  J.,  concurred. 


A  Decision  of  the  Land  Dppnrtmcnt  as  to  whether  land  is  agri- 
■ciiltiiral  or  mineral,  or  as  to  whether  it  is  swamp  or  upland,  deter- 
mines the  character  of  the  land:  German  Ins.  Co.  v.  Havden,  21  Colo. 
127,  52  Am.  St.  Eep.  206,  40  Pac.  453;  Gale  v.  Best,  78  Cal.  235,  12 
Am.  St.  Eep.  44,  20  Pac.  550;  Diana  Shooting  Club  v.  Lamoreux,  114 
Wis.   44,  91   Am.   St.   Eep.   898,   89   N.   W.   880. 


McCLOSKEY  v.  TIERXEY. 

[141   Cal.   101,  74  Pac.   699.] 

WILL  OR  ASSIGNMENT.— A  writing  that  for  services 
rendered  the  writer  leaves  Mrs,  McC.  the  balance  of  an  account  with 
a  designated  savings  bank  is  not  a  will  but  an  assignment  of  the 
moneys  represented  by  the   account,     (p.   34.) 

Finlay  Cook,  for  the  appellants. 

Sullivan  &  Sullivan   and  R.  F.  ]\fogan,  for  the  respondent. 

^^''  S^IITII,  C.  This  suit  was  brought  against  the  Gorman 
Savings  and  Loan  Society  to  recover  a  balance  of  seven  hun- 
dred and  thirty-eiglit  dollars  and  eighty-five  cents^  alleged  to 
be  due  to  the  defendant's  testator,  and  to  have  been  by  him 
assigned  to  the  plaiutilf,  Ann  ^leCloskey.  The  money  was  paid 
into  court  by  the  bank,  and  upon  its  application,  under  section 
3Sfi  of  the  Code  of  Civil  Procedure,  the  present  defendant  was 
substituted  for  it. 

The  main  question  in  the  case  turns  upon  the  construction 
of  the  written  instrument  olTered  by  the  plaintilf  in  ]u-oof  of 

Am.    St.   Rep.,    Vol.    99—3 


34:  American  State  IxErouTS,  Vol.  99.     [Califoruia, 

the  alleged  assignmeiit,  and  executed  by  the  court,  which  is  a5 
follows : 

'^Sau  Francisco,  Fohruary  4,  1901. 
"For  services  rendered,  I,  the  undersigned,  leave  to  JNIrs  J\rc- 
Closkey  the  balance  of  my  account  with  the  German  Savings 
and  Loan   Society,  whicli   amounts  to  date  to  $789.85    (seven 
hundred  eighty-nine  dollars  and  eighty-five  cents). 

.  "NICHOLAS  MURPHY." 

Tliis  instrument  was  duly  executed  by  ^rur])hy  a  few  days 
before  his  death,  and,  with  the  bauk-hnok  showing  the  account 
referred  to,  delivered  by  him  to  tlie  ]>laintiff,  ]\Irs.  IMcCloskcy. 
It  was  excluded  from  evidence  by  the  court  on  the  ground  that 
it  was  not  a  present  assignment  of  the  claim,  but  a  disposition 
of  it  to  take  ed'eet  on  tlie  death  of  i\Iur]ihy,  and  therefore  of 
a  testamentary  nature.  But  we  do  not  think  this  view  of  th^- 
case  can  be  sustained.  The  language  of  the  instrument  imports 
a  present  disposition  of  the  pro[)orty  for  valuable  consideration, 
and  this  construction  is  con  finned  by  the  concurrent  delivery 
of  the  bank-book  showing  tlie  account.     Tlie  words  used    ("[ 

leave  to   'Mra.   McCloskey,"  etc.)    arc  not,   indeed,   the 

a]:)te>t  to  express  tlie  idea  of  an  assignment;  but  in  view  of  tlie 
imjtcnding  death  of  the  assignor,  and  the  resulting  sense  of  im- 
mediate or  speedy  departure  under  which  he  must  have  acted, 
they  were  not  altogether  inappropriate,  and  Ave  do  not  thiidc 
that  the  inteniinn  to  assiirn  can  be  d(nibt(Ml.  The  insfi-umeut 
must  therefore  be  construed  as  a  present  assignuKMit  of  tli.'; 
claim:  Civ.  Code,  sees.  IGoG,  1G37.  ]()i;;,  tnr)-!,  IMII.  anil  noti) 
to  last  section  in  Pomeroy's  edition.  See  P)room's  Legal 
I\raxinis,  r)2L  C>r^7  :  Spra-ue  v.  Edwards,  AS  Cal.  210. 

'"•'*•  It  follows  that  the  judgment  and  order  appealed  from 
should  be  rev(M'-ed,  and  we  so  advise. 

ITayn('P,  C,  and  Coojier.  C,  concurred. 

Fer  tlie  reasons  given  in  the  fore2'<'n'ng  opinion  the  judirment 
and  order  appealed  from  are  rev(M'sed. 

A^an  ]>yke,  J.,  Angellotti,  J.,  Shaw,  J. 


^ViIlf:. —  A«i  to  'wlint  iTTif rnmcnts  nro  tf^'^tntiir^ntnrv  nrnl  T\-li;it  nre 
not.  SOP  Frrris  v.  Xevillr..  ]27  'M'lch.  4-14,  Sii  X.  W.  9r,i),  b!)  Am.  St. 
Tic\<.    4'-0,    and    tliC    iiioii(,M-a jiliie    note    thereto. 
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KATZ  V.  WALKINSHAW. 

[141  Cal.  116,  70  Pac.  663,  74  Pac.  766.] 

COMMON  LAW,  What  Part  of  not  Adopted.— The  adoption 
of  the  common  law  extends  only  to  such  provisiong  of  it  as  are 
adapted  to   our   condition   or  local   situation,     (p.   38.) 

COMMON  LAW,  Variability  and  Flexibility  of.— The  true 
doctrine  is  that  the  common  law  by  its  own  principles  adapts  itself 
to  conditions  and  modifies  its  own  rules  so  as  to  serve  the  end  of 
justice  under  different  circumstances,     (p.  39.) 

COMMON  LAW,  When  Inapplicable.— Whenever  it  is  found 
that,  owing  to  the  physical  features  of  this  state  and  the  peculiar- 
ity of  its  climate,  soil  and  productions,  the  application  of  any  given 
common-law  rule  tends  constantly  to  cause  injustice  and  wrong, 
rather  than  justice  and  right,  then  a  different  rule  should  be 
adopted — one  calculated  to  secure  persons  in  their  property  and  pos- 
sessions and  preserve  for  them  the  fruits  of  their  labors  and  ex- 
penditures,    (p.  4}0.) 

WATER,  Percolating,  Appropriation  of.— The  principles  which 
in  California,  before  the  adoption  of  its  Civil  Code,  applied  to  pro- 
tect appropriation  and  possessory  rights  in  visible  streams  will,  in 
general,  be  applicable  to  the  appropriation  of  percolating  water 
either  for  public  or  private  use  on  distant  lands,  and  will  suffice  for 
the  protection  of  such  waters  against  other  appropriators;  and  in 
ordinary  cases  of  tliis  character  the  law  of  prescriptive  titles  and 
rights   and   the   statute   of   limitations   will   apply,      (p.   50.) 

WATER,  Percolating,  Prior  Right  of  Land  Owner.— In  a  con- 
troversy between  an  appropriator  of  percolating  waters  for  use  on 
distant  lands  and  those  who  own  the  land  overlying  the  water-bear- 
ing strata,  those  who  have  used  the  water  on  tlieir  land  before  the 
attempt  to  appropriate  it  have  rights  paramount  to  the  rights  of 
such  appropriator,  but  the  land  owner's  right  extends  only  to  the 
quantity  of  water  necessary  for  use  on  his  land,  and  the  appropriator 
may    take    the    surplus,      (p.    50.) 

PRELIMINARY  INJUNCTIONS  Involving  Rights  to  Per- 
colating Waters  must  be  granted,  if  at  all,  only  upon  the  clearest 
sliowing  that  there  is  immediate  danger  of  irreparable  and  substan- 
tial injury  and  that  the  diversion  cumplaiued  of  is  the  real  cause, 
(p.   51.) 

INJUNCTIONS  Involving  Rights  to  Percolating  Waters  will 
be  refused  if  the  complainant  has  stood  by  while  the  develupment 
was  made  for  public  use  and  has  suffered  it  to  proceed  at  large  ex- 
j)enditure  to  successful  operation,  having  reasonable  cause  to  believe 
it   would   affect   his    own   water   supply,     (p.   51.) 

AN  INJUNCTION  Against  the  Use  of  Percolating  Waters 
Will  be  Denied  if  the  complainant  makes  no  use  of  the  water  on 
his    own    land    or    elsewhere,      (p.    51.) 

WATER,  Difficulty  of  Apportioning.— Tlie  difficulty  of  appor- 
tioning an  insufficient  sujiply  of  water  in  extreme  cases  will  not  de- 
ter tiie  court  from  declaring  tlie  rule  that  it  believes  to  bo  tlie 
only  just  one  for  protecting  the  riglits  of  land  owners  in  percolating 
waters,     (p.    51.) 

PERCOLATING-  WATER,  Right  of  Land  Owner  to  Divert  for 
Use  or  Sale  Elsewhere. — A  land  owner  in  an  artesian  belt  of  ])(■-- 
colatiug  waters  has  no  right  to  sink  wells  on  his  laud  and  draw  off 
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such  waters  from  the  Land  of  his  neighbors  for  sale  or  use  elsewhere, 
if  thereby  like  wells  on  their  lands  ure  made  to  cease  their  flow, 
and  their  growing  trees,  vines  and  other  plants  are  caused  to  perish, 
(pp.   63,   C4.) 

C.  C.  ITaskoll,  Eolfe  &  Eolfe  and  IT.  C.  Eolfc,  for  the  appel- 
lants.    G.  II.  Gould,  amicus  curiae,  also  for  the  api)cllants. 

Byron  Waters,  for  respondent ;  R.  E.  Houghton,  for  Riverside 
"Water  Company;  E.  W.  Freeman,  for  Teniescal  Water  Com- 
pany; Jolin  E.  Daly  and  Henry  J.  Stevens,  for  Glendora-Azusa 
Water  Company;  Lucius  Iv.  Chase,  for  Corona  City  Water  Com- 
pany; Henry  J.  Stevens,  for  Citrus  Belt  Water  Company;  C. 
H.  Wilson,  for  Corona  Irrigation  Company;  M.  B.  Kellogg,  for 
Gage  Canal  Company;  Page,  ]\Ic(.'lutchen,  Harding  &  Knight, 
for  Contra  Costa  Water  Company;  Houghton  &  Hougliton,  for 
]\Iiller  &  Lux  and  Frederick  Cox;  Frank  H.  Sliort,  Otis  A  Gregg, 
Howard  Surr,  Piatt  &  Bayne  and  Henley  C.  Booth,  city  attor- 
ney of  Santa  Barbara,  amici  curiae,  also  for  respondent. 

i::o  glJAW,  J.  A  rehearing  vas  granted  in  this  case  for 
the  purpose  of  considering  more  fully,  and  by  the  aid  of  sucli 
additional  arguments  as  might  be  presented  by  persons  not  par- 
ties to  the  action,  but  vitally  interested  in  the  principle  involved, 
a  question  that  is  novel  and  of  the  utmost  im])ortance  to  the  ap- 
jilieation  to  useful  purposes  of  the  waters  which  may  be  found 
in  the  soil. 

Petitions  for  rehearing  were  presented  not  only  in  behalf  of 
the  defendant,  but  also  on  behalf  of  a  nundjer  of  corporations 
engaged  in  the  business  of  ol^taining  water  from  wells  and  dis- 
tributing tb.e  same  for  public  and  private  use  witliin  tliis  state, 
and  particularly  in  the  southern  part  thereof.  Able  and 
exhaustive  bi'icfs  have  been  tiled  on  the  hearing.  The  ])i'iu- 
cij)le  decided  by  the  late  Justice  Temple  in  the  former  opinion, 
and  the  course  of  reasoning  by  whieli  he  arrived  at  the  conclu- 
sion, have  b<'eu  attacked  in  these  several  briefs  and  petitions 
with  much  learning  and  acumen.  It  is  pro])er  that  we  should 
here  notice  some  of  the  objections  thus  ])rcsented. 

It  is  urged,  in  the  first  place,  that  the  decision  goes  beyond 
tlie  case  that  was  b(>fore  the  court;  tluit  the  pleadings  stated  a 
caiis<!  of  action  solely  for  the  diver.-ion  of  water  from  an  al- 
leg<'d  tmderground  stream,  and  tluit.  therefore,  there  was  no 
occasion  for  a  discussion  of  the  pi-inciples  governing  the  right.s 
to  waters  of  the  class  u~uallv  dcnoniinated  percolating  waters. 
The  proposition  is  not  tenable.     The  complaint,  in  substance. 
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*-*  states  that  the  plaintiffs  had  wells  upon  their  respective 
tracts  of  land,  from  which  water  flowed  to  the  surface  of  the 
ground;  that  the  water  was  necessary  for  domestic  use  and  irri- 
gation on  the  lands  on  which  they  were  situate;  that  the  de- 
fendant, by  means  of  other  wells  and  excavations  upon  another 
tract  of  land  in  the  vicinity  prevented  any  water  from  flowing 
through  the  plaintiffs'  wells  to  their  premises,  and  that  this  was 
done  by  draAving  off  the  water  through  the  wells  of  the  defend- 
ant, taking  it  to  a  distant  tract  and  there  using  it.  If  the  prin- 
ciple is  correct  that  the  defendant  cannot  thus,  and  for  this  pur- 
pose, take  from  the  plaintiffs'  wells  the  percolating  waters  from 
which  they  are  supplied,  then  no  further  allegations  were  neces- 
sary, and  the  averment  that  the  water  constituted  part  of  an 
underground  stream  may  be  regarded  as  surplusage.  The  com- 
plaint was  thus  treated  in  the  opinion  of  Justice  Temple,  and 
he  properly  considered  the  question  whether  or  not,  eliminating 
the  surplus  allegation  that  there  was  an  underground  stream, 
the  complaint  stated  a  cause  of  action  which  was  sustained  by 
the  evidence.  The  fact  that  the  court  below  supposed  that  the 
existence  of  a  stream  of  water  was  necessary  to  make  the  diver- 
sion of  the  water  an  actionable  wrong  does  not  limit  this  court 
to  the  same  view,  if  it  be  erroneous.  If  enough  of  the  facts 
which  are  set  forth  in  tlie  complaint  are  established  by  the 
evidence,  without  substantial  conflict,  to  constitute  a  good  c■au^e 
of  action,  then  the  nonsuit  should  not  have  been  granted,  al- 
though other  allegations  are  proven. 

Many  arguments,  objections,  and  criticisms  are  presented  in 
opposition  to  the  rules  and  reasoning  of  the  former  opinion. 
It  is  contended  that  the  rule  that  each  land  owner  owns  abso- 
lutely the  percolating  waters  in  his  land,  with  the  right  to  ex- 
tract, sell,  and  dispose  of  them  as  he  chooses,  regardless  of  the 
results  to  his  neighbor,  is  part  of  the  common  law,  and  as  such 
has  been  adopted  in  this  state  as  tlie  law  of  the  land  by  the 
statute  of  April  13,  1850  (Stats.  1850,  219),  and  by  section 
4468  of  the  Political  Code,  and  that,  consequently,  it  is  beyond 
the  power  of  this  court  to  abrogate  or  change  it;  that  the  ques- 
tion comes  clearly  within  the  doctrine  of  stare  decisis;  that  the 
rule  above  stated  has  become  a  rule  of  property  in  this  state 
upon  the  faith  of  which  enormous  investments  have  been  made, 
and  that  it  should  not  now  be  departed  ^^-  from,  even  if  erro- 
neous; that  even  if  the  question  were  an  open  one,  the  adoption 
of  the  doctrine  of  correlative  rights  in  percolating  waters  would 
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hinder  or  prevent  all  further  developments  or  use  of  under- 
ground waters,  and  endanger  or  destroy  developments  already 
made,  thus  largely  restricting  the  productive  capacity  and 
growth  of  the  state,  and  that,  therefore,  a  sound  public  policy 
and  regard  for  the  general  welfare  demand  the  opposite  rule; 
that  the  doctrine  of  reasonable  use  of  percolating  waters  would 
require  an  equitable  distribution  thereof  among  the  different 
land  owners  and  claimants  who  might  have  rights  therein,  tliat 
tliis  would  throw  upon  the  courts  the  duty  and  burden  of  regu- 
lating the  use  of  such  waters  and  the  flow  of  the  wells  or  tunnels, 
which  would  prove  a  duty  impossible  of  performance;  and, 
finallv,  tliat  if  this  rule  is  the  law  as  to  percolating  waters,  it 
must  for  the  same  reason  be  the  law  with  regard  to  the  extrac- 
tion of  petroleum  from  the  ground,  and,  if  so,  it  would  entirely 
destroy  tlie  oil  development  and  production  of  this  state,  and  for 
that  reason  also  that  it  is  against  public  policy  and  injurious 
to  the  general  welfare. 

The  idea  that  the  doctrine  contended  for  by  the  defendant 
is  a  part  of  the  common  law  adopted  by  our  statute,  and  be- 
yond the  ]wwer  of  the  court  to  change  or  modify,  is  founded 
upon  niisconco])tion  of  the  extent  to  wliich  the  common  law  is 
ado})ted  by  such  statutory  provisions,  and  a  failure  to  ol)scrve 
some  of  tbe  rules  and  principles  of  the  common  law  itself.  In 
Crandall  v.  Woods,  8  Cal.  1-13,  the  court  approved  the  following 
rule,  quoting  from  the  dissenting  opinion  of  Bronson,  J.,  in 
Starr  v.  Child,  20  Wend.  159:  "1  tliink  no  doctjine  better  set- 
tled than  that  sucli  portions  of  the  law  of  England  as  are  not 
adapted  to  our  condition  form  no  part  of  the  law  of  this  state. 
This  exception  includ(,\s  not  only  such  laws  as  are  inconsistent 
with  the  spirit  of  our  institutions,  but  such  as  are  framed  with 
p[)ceial  reference  to  the  physicial  condition  of  a  country  diiter- 
ing  widely  from  our  own.  It  is  contrary  to  the  sjiirit  of  th.c 
common  law  itself  to  ai)])lv  a  rule  founded  on  a  ))articular  reason 
to  a  case  where  that  reason  utterly  fails."  This  quotation  was 
pubsoqiu'ntly  apjtroved  l»y  tlie  New  'h'nrk  court  of  appeals: 
People  V,  Ajipraisers,  33  X.  Y.  4G1.  The  same  doctrine  was 
followed  in  ^-'^  the  cnse  of  ]-higlish  v.  .Johnson,  IT  Cal.  11'!.  7() 
Am.  Dec.  oTI.  In  Pennsylvania  and  West  Yii-ginia,  under 
similar  suaiutes,  it  was  held  that  only  such  parts  of  tbe  common 
law  as  were  ap|>licab]e  to  the  local  situation  of  the  ])aiii(ii Jar 
state  were  in  force  (Carson  v.  Blazer,  2  Binn.  484,  4  Am.  Dec. 
4G3;  Powell  v.  Sims,  o  W.  Va.  4,  13  Am.  Picp.  G29),  and  this 
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3S  the  rule  in  all  tlie  states  upon  the  question,  irrespective  of 
statutory  adoption:  Commonwealth  v.  Knowlton,  2  Mass.  534; 
State  V.  Rollins,  8  K  H.  5G0;  Pierce  v.  State,  13  N.  H.  542; 
■Currier  v.  Perley,  24  N.  H.  223;  Dennett  v.  Dennett,  43  N". 
H.  499;  Van  Xess  v.  Pacard,  2  Pet.  144;  Wheaton  v.  Peters, 
S  Pet.  659;  Bloom  v.  Richards,  2  Ohio  St.  391. 

The  true  doctrine  is,  that  the  common  law  by  its  own  prin- 
ciples adapts  itself  to  varying  conditions,  and  modifies  its  own 
rules  so  as  to  serve  the  ends  of  justice  under  the  different 
circumstances,   a   principle   adopted   into   our   code  by   section 
3510  of  the  Civil  Code;    "When   the  reason  of   a  rule  ceases, 
•fo  should  the  rule  itself."     This  is  well  stated  in  Moriran  v. 
K"ing,  30  Barb.  16 ;  "We  are  not  bound  to  follow  the  letter  of 
the  common  law,  forgetful  of  its   spirit;   its  rule  instead  of 
its   principle.     A    rule   of   law   applicable   to   the   fresh-water 
streams  of  England    may    be    wholly    inapplicable    to    fresh- 
water streams  in  this  country  of  the  same  nature  and  charac- 
ter,  because   of  different   capacity,   or   because  the   adjoining 
country  may  furnish  a  commerce  for  them  unknown  in  Eng- 
land, and  yet  be  subject  to  the  same  principle.     If  so,  the  com- 
mon law  modifies   its    rules    upon    its    own    principles,   and 
■conforms  them  to   the  wants   of  the  community,   the  nature, 
■character,  and  capacity  of  the  subject  to  which  they  are  to  be 
applied."     In  Beardsley  v.   Hartford,   50   Conn.   542,  47  Am. 
Rep.  677,  the  court  says :    "It  is  a  well-settled  rule  that  the  law 
varies  with  the  varying  reasons  on  which  it  is  founded.     This  is 
•expressed   by  the   maxim:  Tessante   ratione,   cessat   ipsa  lex.' 
Tliis  means  that  no  law  can  survive  the  reasons  on  which  it  is 
founded.     It  needs  no  statute  to  change  it;  it  abrogates  itself. 
If  the  reasons  on  which  a  law  rests  are  overborne  by  opposing 
reasons,  which,  in  the  progress  of  society,  gain  controlling  force, 
ihe  old  law,  though  still  good  as  an  abstract  principle,  ^^"^  and 
good  in  its    application    to    some    circumstances,    must    cease 
to  apply  or  to  be  a  controlling  principle  to  the  new  circum- 
stances."    Accordingly,    in   many    instances    in    this    countrv, 
in  states  where  the  common  law  is  held  to  be  in  force,  some  of 
its  rules  are  held  to  bo  not    applicable    to  tlie  conditions  dif- 
ferent from  the  place  of  its  origin :  Connolly  v.  Goodwin,  5  Cal. 
221;  Ricketts  v.  Johnson,  8  Cat  36;  United'  States  v.  McCarthv, 
18  Fed.  89,  21  Blatchf.  469;  Bovard  v.  Kettering,  101  Pa.  Sh 
185;  IlavAvood  v.   Shreve,  44  X.  J.  L.  96;  Green  v.  Liter,  8 
€ranch,  249;  Cole  v.  Lake,  54  N".  H.  286;  PettingiU  v.  Ride- 
out,  6  X.  H.  454,  25  Am.  Dec.  473;  Boston  and  W.  R.  C.  v. 
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Tana,  1  Gray.  97;  Lindsloy  v.  Coat?,  1  Ohio,  243;  Stoovor  v. 
Wliitman.  G  IJinn.  420;  I)a\\>^on  v.  CoiTman,  28  Ind.  223;  Wapj- 
iier  V.  Bi^sell,  3  Iowa,  49G;  IJcaiimo  v.  Chambers,  22  Mo.  54; 
Sceley  v.  Tctcrs,  10  111.  130;  Collins  v.  Cliartiers  V.  G.  Co.,  131 
Ta.  St.  143,  17  Am.  St.  T?cp.  791,  18  Atl.  1012,  in  which  case 
this  same  doctrine  of  the  absolute  ownership  in  percolating 
water  was  modified;  Harris  v.  Harrison,  93  Cal.  G7G,  29  Pac. 
325,  and  Wiggins  v.  Miiscnpiabe  Co.,  113  Cal.  182,  54  Am. 
St.  Eep.  337,  45  Pac.  IGO,  in  which  last-mentioned  cases  the 
common  law  respecting  riparian  rights  was  said  to  have  been 
modified  in  this  state  to  suit  our  peculiar  conditions.  When- 
ever it  is  found  that,  owing  to  tlie  physical  features  and  char- 
acter of  tliis  state,  and  the  peculiarities  of  its  climate,  soil,  and 
productions,  the  application  of  a  given  common-law  rule  by  our 
courts  tends  constantly  to  cause  injustice  and  wrong,  rather 
than  the  administration  of  justice  and  right,  then  the  funda- 
mental principles  of  right  and  justice  on  wdiich'that  law  is 
founded,  and  which  its  a'dministration  is  intended  to  promote, 
require  that  a  dill'erent  rule  should  be  adopted,  one  which  is 
calculated  to  secure  persons  in  their  property  and  possessions, 
and  to  preserve  for  them  the  fruits  of  their  labors  and  expendi- 
tures. The  question  whctb.cr  or  not  the  rule  contended  for  is 
a  part  of  the  common  law  ap}ilical)le  to  this  state  depends  on 
whether  it  is  suitable  to  our  conditions  under  the  rule  just 
stated. 

It  is  necessary,  th.crefoi'c,  to  state  the  conditions  existing 
in  many  ])arts  of  tliis  state  which  are  dillVrcut  from  those 
existinfj  where  the  rule  had  its  origin. 

■■'^  In  a  large  part  of  the  state,  and  in  almost  all  of  tb.e 
southern  half  of  it,  particularly  south  of  the  Tehac]ia})i  range 
of  mountains,  aside  from  grains,  grasses,  and  some  scant  jtastur- 
age,  there  is  practically  no  production  by  agriculture  exce])t 
by  means  of  artificial  irrigation.  Jn  a  few  ])laces  favored  by 
nature  crojis  are  nourished  by  natui-al  irrigation,  due  to  the 
existence  underiu'ath  tlie  ordinary  i-oil  of  a  saturated  layer 
of  sand  nr  gravel,  but  tlu\ie  ])lace5  are  so  few  that  tliey  are 
of  no  con>c(juonce  in  any  general  virw  of  the  situation.  Irri- 
gation in  tliese  rc^rions  has  always  been  customary,  and  under 
the  Spanish  and  ^Mexican  governments  it  was  fostered  and  en- 
coura^Lffd.  Even  in  the  earlier  periods  of  tlie  settlement  of 
the  country,  after  its  acquisition  by  the  I'nited  States,  and 
wliile  the  population  was  sparse  and  scattered  compared  to 
the  present  time,  the  naiural   sup]dy  of  water  from  the  sur- 


Nov.  1903.]  Katz  v.  Walkinsiiaw.  41 

face  streams,  as  diverted  and  applied  by  the  crude  and  waste- 
ful methods  then  used,  was  not  considered  more  than  was 
necessary.  As  the  population  increased,  better  methods  of  di- 
version, distribution,  and  application  were  adopted,  and  the 
streams  Avere  made  to  irrigate  a  very  much  laro;er  area  of 
land.  "While  this  process  was  going  on  a  series  of  wet  years 
augmented  the  streams,  and  still  more  land  was  put  under  the 
irrigating  systems.  Eecently  there  has  followed  another  series 
of  very  dry  years,  which  has  correspondingly  diminished  the 
flow  of  the  streams.  After  this  period  began  it  was  soon  found 
that  the  natural  streams  were  insufficient.  The  situation  bo- 
came  critical,  and  heavy  loss  and  destruction  from  drought  Avas 
imminent.  Still  the  population  continued  to  increase,  and 
with  it  the  demand  for  more  water  to  irrigate  more  land. 
Recourse  was  then  had  to  the  underground  waters.  Tunnels 
were  constructed,  more  artesian  wells  bored,  and  finally 
pumps  driven  by  electric  or  st<?am  power  wore  put  into  gen- 
eral use  to  obtain  sufficient  water  to  keep  alive  and  productive 
tlie  valuable  orchards  planted  at  the  time  when  water  was 
supposed  to  bo  more  abundant.  The  geological  history  and 
formation  of  the  country  is  peculiar.  Deep  borings  have 
thown  that  almost  all  of  the  valleys  and  other  places  where 
water  is  found  abundantly  in  percolation  were  formerly  deep 
canyons  or  basins,  at  the  bottoms  of  which  anciently  there  wore 
surface  streams  or  lakes.  Gravel,  boulders,  and  occasionally 
^'^^  pieces  of  driftwood  have  been  found  near  the  coast  far 
below  tide  level,  showing  that  these  sunken  stream-beds  wore 
once  high  enough  to  discharge  water  by  gravity  into  the  sea. 
These  valleys  and  basins  are  bordered  by  high  mountains, 
upon  which  there  falls  the  more  abundant  rain.  j"he  deep 
canyons  or  basins  in  course  of  ages  have  become  filled  with 
the  washings  from  the  mountains,  largely  composed  of  sand 
and  gravel,  and  into  this  porous  material  the  water  now  run- 
ning down  from  the  mountains  rapidly  sinks  and  slowly 
movos  through  the  lands  by  the  process  usually  torniod  jxtco- 
lation,  forming  what  arc  practically  underground  reservoirs. 
It  is  the  water  thus  hold  or  stored  that  is  now  being  taken  to 
eke  out  the  supply  from  the  natural  streams.  In  almost  evorv 
instance  of  a  water  supply  from  the  so-oall(>d  ])oreolating 
water,  the  location  of  the  well  or  tunnel  by  which  it  is  colleefod 
is  in  one  of  those  ancient  canyons  or  lake  Ijasins.  Outside  of 
these  there  is  no  percolating  water  in  sulTicient  (juantitv  to  be 
of  much  importance  in  the  developm;^nt  of  the  country  or  of 
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sufficient  value  to  oan?e  scrions  litigation.  It  is  usual  to  speak 
•of  the  extraction  of  this  water  from  the  ground  as  a  develop- 
ment of  a  hitherto  unused  su])ply.  But  it  is  not  yet  demon- 
strated that  tlie  process  is  not  in  fact,  for  the  most  part,  an 
■exhaustion  of  the  underground  sources  from  which  the  surface 
streams  and  other  supplies  previously  used  have  heen  fed  ar.d 
supported.  In  some  cases  this  has  heen  proven  by  the  event. 
'The  danger  of  exhanstion  in  this  way  threatens  surface  streams 
as  well  as  underground  percolations  and  reservoirs.  M-avj 
■water  companies,  anticipating  such  an  attack  on  their  water 
supply,  have  felt  compelled  to  purchase,  and  have  purchased, 
at  groat  expense,  the  lands  immediately  surrounding  the 
stream  or  source  of  supply,  in  order  to  he  al)le  to  protect  and 
secure  the  percolations  from  whicli  the  source  was  fed.  Owing 
"to  the  uncertainty  in  the  law.  and  the  absence  of  legal  protoc- 
'tion,  there  has  been  no  security  in  titles  to  water  rights.  So 
great  is  the  scarcity  of  water  under  the  present  demands  and 
conditions  that  one  who  is  deprived  of  water  which  he  has 
been  using  has  usually  no  other  source  at  hand  from  which  he 
can  obtain  another  supply. 

The  water  thus  obtained  from  all  these  sources  is  now  used 
witli  the  utmost  economy,  and  is  devoted  to  the  production  of 
'^^''  citrus  and  other  extremely  valuable  orchard  and  vineyard 
crops.  The  water  itself,  owing  to  the  tremendous  need,  the 
valual)le  results  from  its  application,  and  the  constant  effort 
'to  plant  more  orchards  and  vineyards  to  share  in  the  great 
profits  realized  therefrom,  has  become  very  valuable.  In  some 
instances  it  has  been  known  to  sell  at  the  rate  of  fifty  tliousand 
dollars  for  a  stream  flowing  at  the  rate  of  one  cubic  foot  per 
second.  Xotwithstanding  the  great  drain  on  the  water  supply, 
the  oconoiuy  in  the  distril)uiion  and  application,  and  the  much 
larger  area  of  land  therebv  brought  under  irrigation,  tliere- 
still  remain  large  areas  of  rich  soil  which  are  dry  and  waste 
lor  want  of  water.  This  abundance  of  land,  with  the  scan-ity 
and  high  price  of  water,  furnish  a  constant  stimulus  to  llio 
further  exhaustion  of  the  limited  amount  of  underground 
water,  and  a  constant  temptation  to  invade  sources  already 
ajipropriated.  The  charms  of  the  climate  have  drawn,  and 
\iill  continue  to  draw,  immigrants  from  the  hotter  classes  of 
the  eastern  states,  composed  largely  of  men  of  ex])erience  and 
means,  energetic,  enterprising,  and  resourceful.  A\'ith  an  in- 
creasing population  of  this  character,  it  is  manifest  that  noth- 
ing that  is  i)03siblc  to  be  done  to  secure  success  will  be  loft 
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undone,  and  that  there  must  ensue  in  years  to  come  a  fierce 
strife,  first  to  acquire  and  then  to  hold  every  available  supply 
of  water. 

It  is  scarcely  necessary  to  state  the  conditions  existing  in 
other  countries  referred  to,  to  show  that  they  are  vastly  dif- 
ferent from  those  al)0ve  stated.  There  the  rainfall  is  abun- 
dant, and  water,  instead  of  being  of  almost  priceless  value,  is 
a  substance  that  in  many  instances  is  to  be  gotten  rid  of  rather 
than  preserved.  Drainage  is  there  an  important  process  in 
the  development  of  the  productive  capacity  of  the  land,  and 
irrifration  is  unknown.  The  lands  that  from  their  situation 
in  this  country  are  classed  as  damp  lands  would  in  those  coun- 
tries be  either  covered  by  lakes  or  would  be  swamps  and  bogs. 
If  one  is  deprived  of  water  in  those  regions,  there  is  usually 
little  difficulty  in  obtaining  a  sufficient  supply  near  by,  and  at 
small  expense.  The  country  is  interlaced  with  streams  of  all 
sizes  from  the  smallest  brooklet  up  to  large  navigable  rivers, 
and  the  question  of  the  water  supply  has  but  little  to  do  with 
the  progress  or  prosperity  of  the  country. 

^'^  It  is  clear  also    that    the    difficulties  arising  from  the 
scarcity  of  water  in  this  country  are  by  no  means  ended,  but, 
on  the  contrary,  are  probably  just  beginning.     The  application 
of  the  rule  contended  for  by  the  defendants  will  tend  to  ag- 
gravate these  difficulties  ratlier  than  solve  them.     Traced  to  its 
irue  foundation,  the  rule  is  simply  this :  That  owing  to  the  diffi- 
culties the  courts  will  meet  in  securing  persons  from  the  in- 
fliction of  great  wrong  and  injustice  by  the  diversion  of  perco- 
lating water,  if  any  property  right  in  such  water  is  recognized, 
tlie  task  must  be  abandoned  as  impossible,  and  tliose  who  have 
valuable  property  acquired  by  and  dependent   on  the  use  of 
such  water  must  be  loft  to  their  own  resources  to  secure  pro- 
tection for  their  property  from  tlic  attacks  of  tlieir  more  power- 
ful  neighbors,    and   failing   in   this,   must   suffer   irretrievable 
loss;  that  might  is  tlie  only  protection. 
'■'The  good  old  rule 
Sufficeth  them,  the  simple  plan, 
That  they  should  take  who  have  the  power. 
And  they  should  keep  who  can." 

The  field  is  open  for  exploitation  to  every  man  wh.o  covets 
the  2:)0£5cssions  of  anotlier  or  the  water  which  sustains  and  pre- 
serves them,  and  he  is  at  liberty  to  take  that  water  if  ho  has 
the  means  to  do  so,  and  no  law  will  prevent  or  intcrf(M-e  with 
him  or  preserve  his  victim  from  the  attack.     The  difficulties 
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to  be  encountered  mnst  be  insnrnionntable  to  justify  tlie  adop- 
tion or  continuance  of  a  rule  ^vhieh  brings  about  such  conse- 
quences. 

The  claim  that  the  doctrine  stated  by  'Mv.  Justice  Temple 
is  contrary  to  all  the  decisions  of  this  court  is  not  sustained 
by  an  examination  of  the  cases.  The  decisions  have  not  been 
liarmonious,  and  in  many  of  them  what  is  said  on  this  subject 
is  mere  dictum.  A  brief  review  of  the  cases  will  demonstrate 
this  to  be  true.  In  Hanson  v.  McCue,  4.2  Cal.  303,  10  Am. 
Kep.  299 — the  first  case  on  the  subject — it  was  not  neceser.ry 
for  tlie  court  to  say  anything  at  all  with  respect  to  the  right  of 
a  land  owner  to  complain  of  a  diversion  of  percolating  waters. 
^IcCue"s  predecessor  had  made  a  ditch  leading  from  a  spring 
on  his  land  across  a  tract  of  land  belonging  to  Hanson's  pred- 
ecessor, and  terminating  upon  another  tract,  also  owned  by 
McCue's  predecessor,  ^^'^^  through  which  ditch  he  cond\icted 
water  from  the  spring  across  the  Hanson  tract  to  his  other  land. 
This  ditch  in  its  course  over  Hanson's  land  leaked  water  in 
such  quantities  that  it  collected  into  a  stream,  wliich  Hanson 
used  for  irrigation.  Tliis  was  the  only  foundation  for  the  right 
which  Hanson  had  or  claimed  to  tbe  water.  Tbe  court  prop- 
erly held  that  he  had  no  riglit  to  the  waste  water  and  that  Mc- 
Cue  was  not  bound  to  continue  to  maintain  the  artificial  stream 
for  Hanson's  benefit,  but  could  by  any  means  he  chose  change 
the  use  of  tlie  spring  and  the  course  of  the  ditcli.  The  fact 
that  the  change  was  made  by  intercepting  the  percolating 
water  which  fed  the  stream  was  not  material  to  the  case,  and 
all  tliat  is  said  as  to  the  right  to  do  so  is  dictum.  Tlie  oiiinion, 
however,  does,  thougli  unnecessarily,  announce  and  ap])rove 
the  doctrine  contended  for  by  tlie  respondent  here.  Huston 
V.  T.encb,  53  Cal.  2C)2,  decides  only  tliat  the  phrase  '"'waters  of 
said  springs.''  in  tlie  decree  of  i]\o  court  meant  defined  streams 
ruTining  into  or  issuing  from  tbe  s]irings,  and  did  not  in- 
clude tbe  percolations  wliit-h  fed  tbo  springs.  Hale  v.  Mcl.ea, 
53  Cal.  5T8,  referred  to  a  well-defineil,  tliough  very  small,  under- 
ground stream,  flowing  tbrough  ll>sures  in  tbe  rocks,  and  has  no 
relation  to  ordinary  percolating  water.  The  court  held  that  tbo 
defendant  could  not  cut  off  tlie  entire  stream,  and  at  most  could 
only  u-e  a  re;i>onalile  ]><ii'tion  tluu-eof  as  an  u])])er  ri])arian 
owner,  in  Cross  v.  Kitts,  CH  Cal.  217.  58  Am.  lie]).  55S,  10 
Pac.  I'll*,  tlie  court  in  its  o]»inion,  again  by  way  of  dictum, 
amiouiices  tbe  dot-trine  tbat  tbe  owner  of  tlie  soil  is  the  abso- 
lute owner  of  tbe  percolating  water  therein;  but  tbe  decision 
is  airainst  tliis  doctrine.     H  is  a  case  of  the  court  announcin^if 
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one  doctrine  and  deciding  the  contrary.     The  plaintiff,  through 
s.  grant  from  defendant's  predecessor,  owned  a  right  to  take 
water  on  defendant's  mining  claim  by  means  of  a  tunnel  which 
served  to  collect  the  percolating  w^ater  into  a  small  stream  of 
two  miner's  inches,  which  flowed  out  of  the  tunnel  and  was 
conducted  by  pipes  to  plaintiff's  premises.     This  court  decided 
that  the  defendant  had    no  right    to    cut  off  the  percolations 
which  fed  the  stream  issuing  from  the  tunnel,  although  this 
was  done  in  the  legitimate  work  of  mining  his  own  land.     The 
decision  is  in  direct  conflict  with  tlie  dictum  ^^**  in  Hanson  v. 
McCue,  42  Cal  303,  10  Am.  Eep,  299,  and  is  in  accord  with  the 
principles  laid  down  by  Justice  Temple.     It  can  only  be  dis- 
tinguished upon  the  ground  that  the  defendant  was  estopped 
by  the  grant  of  his  predecessor  to  use  the  land  so  as  to  destroy 
the  water  right  granted — a  distinction  which  is  not  mentioned 
or  referred  to  in  the  opinion.     Tlie  distinction  made  in  the 
opinion,  and    upon  which    the  decision  in    Cross  v.  Kitts,  69 
Cal.    217,  58    Am.  Eep.  558,  13    Pac.  409,  is    based,  is,  that 
■when    percolating  waters  are    gathered  into  a    defined  stream 
by    means  of  a   tunnel,  the    stream  is    property,    and  as    such 
it  is  protected  by  law  from  injury  or  destruction  by  the  di- 
version of  such    percolating  water    before  it  reaches  the  tun- 
nel.    There   can  be  no   distinction  in   law   or  reason   between 
a  stream  consisting  of  percolating  waters  gathered  together  l)y 
means  of  a  tunnel  and  one  gathered  by  moans  of  an  artesian 
well.     Therefore,  the  case  supports  Justice  Temple's  conclusion. 
The  only  point  bearing  upon  the  case  at  bar  that  was  decided 
in  Painter  v.  Pasadena  Land  etc.  Co.,  91  Cal.  74,  27  Pac.  539, 
is,  that  the  right  of  the  owner  of  land  to  the  water  percolating 
therein  may  be  reserved  in  a  grant  of  the  land,  and  that  this 
right  to  such  reserved  water  may  subsequently  be  transferred. 
It  docs  not  touch  the  question  of  the  extent  of  the  right  of 
the  land  owner  to  such  water,  as   against  the  adjoining  pro- 
prietors or  others  claiming  rights  in  it.     In  Soutliern  Pacific 
E.  P.  Co.  V.  Dufour,  95  Cal.  (JIG.  30  Pac.  783,  tlie  decision  was 
put  upon  the  ground  that  the  excavation  of  defendant,  whieli 
•caused   the   diversion   of   percolating   water   of   whicli   jdaintilf 
•complained,  was  made  upon  defendant's  own  land  for  tlie  pur- 
pose of  obtaining  the  water  for  the   better  use  of  tlie  land, 
which  it  was  held  he  had  a  right  to  do,  although  it  destroyed 
the  spring  or  stream  claimo^d  hv  the  ])laintitT.     The  dictuni  of 
Fanson  v.  McCue,  42  Cal.  303,  10  Am.  Pep.  299,  was  apju'oved. 
The  decision  seems  to  be  in  conflict  with  Cross  v.  Kitts,  ()9  Cal. 
■217,  58  Am.  Pep.  558,'  13  Pac.  409,  although  the  latter  case  is 
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not  mentioned.  In  Gould  v.  Eaton,  111  Cal.  G39,  53  Am.  St. 
Kep.  2U1,  4-1  I'ac.  olL',  t!ie  court  below  found  that  the  tunnel 
complained  of  gathered  and  discharged  a  stream  of  water  of 
which  all  except  one  and  forty-three  hundredths  miner's- 
inches  was  gathered  from  percolating  waters  in  the  sandstone, 
*^*  which  did  not  come  from  the  channel  of  the  natural  stream. 
It  was  this  excess  only  whicli  was  in  issue.  The  finding, 
that  it  was  percolating  water  was  held  to  be  conclusive  upon 
the  appeHate  court.  It  appeared  that  some  of  the  percolating 
water  thus  developed  would,  if  not  interrrupted,  have  reached 
the  natural  stream.  The  court  adopts  and  approves  the  dictum 
of  Hanson  v.  McCue,  42  Cal.  303,  10  Am.  Ecp.  299,  and  holds 
tliat  the  plaintiff  had  no  legal  right  to  enjoin  a  diminution  of 
tl.e  natural  stream  caused  by  a  diversion  of  percolating  water 
before  it  readied  the  channel.  In  Los  Angeles  v.  romeroy,  121 
Cal.  G22,  57  Pac.  585,  an  instruction  of  the  court  below  stating 
the  dictum  of  Uanson  v.  McCue,  42  Cal.  303,  10  Am.  Rep.  299, 
was  criticised  by  tlie  appellants,  not  for  the  reason  that  it  re- 
stated that  doctrine,  but  upon  tlie  gi'ound  tliat  it  did  not  class 
as  percolating  waters  all  such  water  as  might  be  found  in  the 
sand  or  soil  underneath  the  bed  of  a  stream  or  adjacent  thereto. 
So  far  as  it  restated  the  doctrine  of  Hanson  v.  McCue,  42  Cal. 
303,  10  Am.  Re]).  299,  it  was  favorable  to  the  appellants,  and 
therefore  tlicy  did  not  object  to  that  part  of  it.  The  court  hold 
that  it  was  not  suljjcct  to  criticism  on  the  ground  that  it  did  not 
propci'ly  define  percolating  waters.  The  decision,  however,  can- 
not I'C  taken  as  an  approval  of  the  doctrine  of  Hanson  v.  ^McCue, 
42  Cal.  303,  10  Am.  Rep.  299.  In  so  far  as  that  doctrine  was 
stated,  it  being  favorable  to  ap])ellants,  it  was  not  presented  for 
consideration  to  the  appeUate  court.  Tlie  ol)jection  of  the  apixd- 
hints,  and  the  point  considered  by  the  appellate  court  was  that  tlie 
instruction  departed  from  the  rule  quoted  in  Hanson  v.  McCue, 
42  Cal.  303,  Id  Am.  Rep.  299.  Inasmuch  as  the  writer  of  this 
opinion  was  also  the  wi'itcr  of  the  instruction  under  considera- 
tion, it  may  be  jn-oper  to  say  tliat  bo  did  not  cfive  the  instnieJiou 
because  be  n]i]ii'o\-ed  tlint  jtart  of  it  ro-tating  the  doctrine  of  J]i]n- 
Fon  V.  MeCue.  12  Cal.  303.  10  Am.  Rep.  299.  The  instruciion  wa.^ 
giveu  because  an  instruction  embodying  that  doctrine  bad  ])tvn 
re<|uested  by  the  a])pelbints  in  the  case,  and  the  respondents,  the 
plaiiitilTs.  believing  tbnt  it  would  not  materially  aU'eet  the  ver- 
dii-t.  ronseutod  tbat  Ibat  part  should  be  given  in  siibstnnce, 
rather  than  take  the  chances  of  a  reversal  of  the  case,  should  the 
supreme  court  bold  its  refusal  to  be  erroneous.  I'be  remarks 
of  the  coui-t  in  A'iiM'bind  ])i>t.  v.  Aznsi  ])ist..  1?C)  Cal.  49  1.  5S- 
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Pac.  1057,  giving  the  ordinary  definition  of  percolating  waters^ 
and  stating  the  rule  contended  for  by  the  defendant  as  apply- 
ing ^'"^  thereto,  call  for  no  discussion.  The  court  was  referring 
to  this  solely  for  the  purpose  of  giving  the  proper  meaning 
to  the  word  '"percolating"  as  used  in  the  findings,  and  to  show 
that  the  word  was  not  there  used  to  designate  waters  which  were 
not  a  part  of  the  subterranean  stream  under  consideration.  In 
Bartlett  v.  O'Connor  (CaL),  36  Pac.  513,  the  defendants,  with 
the  intent  to  injure  the  plaintiff,  attempted  to  reclaim  their 
lands  by  drawing  off  the  percolating  water  through  an  artificial 
ditch  away  from  the  natural  stream.  It  appeared  that  this 
could  have  been  done  as  well  by  deepening  the  natural  channel 
of  the  stream.  It  was  held  to  be  an  unlawful  diversion.  This 
comprises  all  the  cases  on  the  subject. 

Excluding  the  cases  in  Avhich  the  statement  of  the  doctrine 
of  absolute  ownership  is  dictum,  and  looking  to  what  has  been 
actually  decided,  we  have  remaining  only  Cross  v.  Kitts,  69' 
Cal.  217,  58  Am.  Eep.  558,  10  Pac.  409,  holding  that  the  owner 
of  a  mining  claim,  whose  predecessor  had  granted  a  stream 
made  up  of  percolating  water  collected  by  means  of  a  tunnel, 
could  not,  even  in  the  ordinary  mining  of  his  own  land,  interfere 
with  the  flow  of  the  percolating  water  to  the  tunnel;  Southern 
Pacific  E.  P.  Co.  V.  Dufour,  95  Cal.  616,  20  Pac.  783,  holding 
that  a  land  owner  can  divert,  for  use  on  his  own  land,  percolating 
water  which  feeds  a  spring  rising  on  the  land  and  flowing  to  an 
adjoining  owner,  although  the  diversion  destroys  the  spring; 
Bartlett  v.  O'Connor  (Cal.),  36  Pac.  513,  holding  that  such  a 
diversion  cannot  be  made  in  the  process  of  draining  the  land 
for  reclamation,  where  the  draining  and  rcehimation  can 
be  accomplished  by  another  mode  without  diminishing  the 
stream,  and  the  mode  used  is  adopted  with  the  intention  tO' 
injure  the  lower  proprietor;  and  Gould  v,  Eaton,  111  Cal.  039, 
52  Am.  St.  Pep.  201,  4-i  Pac.  319,  declaring,  in  elTcct,  tliat 
percolating  water  may  be  prevented  from  reachino:  a  natural 
stream  to  the  injury  of  a  riparian  owner,  altliough  the  percola- 
tions are  neither  taken  for  use  on  the  land  where  tlie  diversion 
is  made,  nor  in  the  use  or  reclamation  of  the  land,  but  for  use 
on  other  land  distant  from  both  the  stream  and  the  percola- 
tions. In  view  of  this  conflicting  and  uncertain  condition  of 
the  authorities,  it  cannot  be  successfully  claimed  tliat  the  doc- 
trine of  absolute  ^^^  ownersliip  is  well  establislied  in  tliis  state. 
It  is  proper  to  state  that  in  all  the  opinions  which  have  so  readily 
quoted  and  ajiproved  the  sup|)0sed  common-law  rule,  tliat  in- 
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juries  from  inter feroiico  with  percolating  waters  were  too  ob- 
scure in  origin  and  cause,  too  trifling  in  extent,  and  rela- 
tively of  too  little  importance,  as  compared  to  mining  in- 
dustries and  the  wants  of  large  cities,  to  justify  or  require 
the  recognition  by  the  courts  of  any  correlative  rights  in 
such  waters,  or  the  redress  of  such  injuries,  there  has  been 
no  notice  at  all  taken  of  the  conditions  existing  here,  so 
radically  opposite  to  those  prevailing  where  the  doctrine 
arose.  It  is  also  to  be  observed  tliat  in  some  instances  in  the 
eastern  states,  mentioned  in  the  former  opinion  in  this  case, 
the  injustice  from  the  diversion  of  percolating  waters  has  been 
so  glaring  and  so  extensive  that  the  court  there  was  comi)clled 
to  depart  from  its  previously  decided  cases  and  recognize  the 
riglits  of  adjoining  owners. 

We  do  not  see  how  the  doctrine  contended  for  l)y  defendant 
could  ever  become  a  rule  of  property  of  any  value.  Its  dis- 
tinctive feature  is  the  proposition  that  no  property  rights  exist 
in  such  waters  except  while  they  renuiin  in  the  soil  of  the  land 
owner;  tliat  he  has  no  right  either  to  have  them  continue  to 
pass  into  his  land,  as  they  would  under  natural  conditions,  or 
to  prevent  them  from  being  drawn  out  of  his  land  by  an  inter- 
ference with  natural  conditions  on  neigliboring  land.  Sueli 
riglit  as  he  has  is  therefore  one  wliiih  he  cannot  protect  or  en- 
force by  a  resort  to  legal  means,  and  one  wiiich  he  cannot  de- 
pend on  to  continue  permanently  or  for  any  definite  period. 

It  is  ai)parent  that  the  parties  who  have  asked  for  a  recon- 
sideration of  this  case,  and  other  persons  of  the  same  class, 
if  the  rule  for  wliich  they  contend  is  the  law,  or  no  law.  of 
tlie  land,  will  lie  constantly  threatene<l  with  danger  of  utter 
destruction  of  the  valuable  enterprisrs  and  systems  of  water- 
works which  tliey  control,  and  tliat  all  new  enter|)rises  of  the 
same  sort  will  1)0  subject  to  tlie  same  peril.  They  will  have 
absolutely  no  iirotection  in  law  against  others  having  stronger 
pumj)s,  dccjK'r  wells,  or  a  more  iavoi'able  situation,  wlio  can 
thereby  take  from  them  iinlimited  (piantitirs  of  the  water,  reach- 
ing to  the  entire  supi)ly,  and  without  ix^gard  to  the  ])\i\ve 
^•'"*  of  use.  We  cannot  jK.'rrcive  how  a  doctrine  ollVring  so  little 
protection  to  tlie  investments  in  and  product  of  sucli  enter- 
])rises,  an-d  oll'cring  so  much  temptation  to  othci's  to  captuie 
the  water  on  which  they  depend,  can  tend  to  pi-oiiiote  develop- 
ments in  the  future  or  preserve  those  alreaily  made,  and, 
therefore,  we  do  not  believe  that  jjublic  ])olicy  or  a  regard 
for  the  general  welfare  denumds  the  doctrine.  An  ordimiry 
dilTerence  in  the  conditions  would  scarcely  justify  the  refusal 
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to  adopt  a  rule  of  the  common  law,  or  one  which  has  been  so 
generally  supposed  to  exist;  but  where  the  differences  are  so 
radical  as  in  this  case,  and  would  tend  to  cause  so  great  a 
subversion   of    justice,    a    different    rule    is    imperative. 

The  doctrine  of  reasonable  use,  on  the  other  hand,  affords 
fiome  measure  of  protection  to  property  now  existing,  and  greater 
justification  for  the  attempt  to  make  new  developments.  It 
limits  the  right  of  others  to  such  amount  of  water  as  may  be 
necessary  for  some  useful  purpose  in  connection  with  the  land 
from  which  it  is  taken.  If,  as  is  claimed  in  the  argument,  such 
water-bearing  land  is  generally  worthless  except  for  the  water 
which  it  contains,  then  the  quantity  tliat  could  be  used  on  the 
land  would  be  nominal,  and  injunctions  could  not  be  obtained, 
■or  substantial  damages  awarded,  against  those  who  carry  it  to 
^listant  lands.  So  far  as  the  active  interference  of  others  is 
concerned,  therefore,  the  danger  to  such  undertakings  is  much 
less,  and  the  incentive  to  development  much  greater,  from  the 
•doctrine  of  reasonable  use  than  from  the  contrary  rule.  No 
doubt  there  will  be  inconvenience  from  attacks  on  the  title  to 
waters  appropriated  for  use  on  distant  lands  made  by  persons 
who  claim  the  right  to  the  reasonable  iise  of  such  waters  on 
their  own  lands.  Similar  difficulties  have  arisen  and  now  exist 
■with  respect  to  rights  in  surface  streams,  and  must  always  be 
expected  to  attend  claim  to  rights  in  a  substance  so  movable  as 
water.  But  the  courts  can  protect  this  particular  species  of 
property  in  water  as  effectually  as  water  rights  of  any  other  de- 
scription. 

It  may,  indeed,  become  necessary  to  make  new  applications 
of  old  principles  to  the  new  conditions,  and  possibly  to  modify 
some  existing  rules,  in  their  application  to  this  class  of  prop- 
erty rights;  and  in  view  of  the  novelty  of  the  doctrine  and 
the  scope  of  argument,  it  is  not  out  of  place  to  indicate  to  some 
•extent  how  it  should  be  done,  although  otherwise  it  would  not 
'^^  be  necessary  to  the  decision  of  the  case.  The  controversies 
arising  will  naturally  divide  into  classes. 

There  will  be  disputes  between  ])ersons  or  corporations  claim- 
ing rights  to  take  such  waters  from  the  same  strata  or  source 
for  use  on  distant  lands.  There  is  no  statute  on  this  subject, 
as  there  now  is  concerning  ap{)ropriations  of  surface  streams, 
but  the  case  is  not  without  precedent.  When  the  piom-ers  of 
1849  reached  this  state  they  found  no  laws  in  force  governing 
rights  to  take  waters  from  surface  streams  for  use  on  nonriparian 
lands.     Yet  it  was  found  that  the  principles  of  the  common 
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law,  although  not  prcviouply  applied  to  such  cases,  could  be 
adapted  thereto,  and  were  sufficient  to  define  and  protect  such 
rights  under  the  new  conditions.  The  same  condition  existed 
with  respect  to  rights  to  mine  on  public  land,  and  a  similar  solu- 
tion was  found :  Kelly  v.  Natoma  W.  Co.,  6  Cal.  108 ;  Conger 
V.  Weaver,  G  Cal.  557,  Go  Am.  Dec.  528;  Eddy  v.  Simpson,  3 
Cal.  253,  58  Am.  Dec.  408;  Hill  v.  Xewman,  5  Cal.  446,  63  Am. 
Dec.  140;  McDonald  v.  Bear  Eiver  etc.  Co.,  13  Cal.  233.  The 
princi}jles  which,  before  the  adoption  of  the  Civil  Co<:le,  were 
applied  to  protect  appropriations  and  possessory  rights  in  visi- 
ble streams  will,  in  general,  be  found  applicable  to  such  ap- 
propriations of  percolating  waters,  either  for  public  or  private 
use.  on  distant  lands,  and  will  suffice  for  their  protection  a? 
against  other  appropriators.  Such  rights  are  usufructuary  only, 
and  the  first  taker  who  with  diligence  puts  the  water  in  use 
will  have  the  better  right.  And  in  ordinary  cases  of  this  char- 
acter the  law  of  prescriptive  titles  and  rights  and  the  statute  of 
limitations  will  apply. 

In  controversies  between  an  appropriator  for  use  on  distant 
land  and  those  who  own  land  overlying  the  water-bearing  strata, 
there  may  be  two  classes  of  such  laml  owners;  those  who  have 
used  the  water  on  their  land  before  the  attempt  to  appropriate, 
and  those  who  have  not  previously  used  it,  but  who  claim  the 
right  afterward  to  do  so.  Under  tlie  decision  in  this  case  the 
rights  of  the  first  class  of  land  owners  are  paramount  to  that 
of  one  who  takes  the  water  to  distant  land ;  but  the  land  owner's 
right  extends  only  to  the  (piantity  of  water  tliat  is  nercssary 
for  use  on  his  land,  and  the  appropriator  •^"'*'  may  take  tlie  sur- 
plus. As  to  those  land  owners  who  begin  the  use  after  the  ap- 
])i'opriation,  and  who,  in  order  to  obtain  the  water,  must  re- 
strit-t  or  restrain  the  diversion  to  distant  lands  or  ])laces,  it  is 
jjerhaps  best  not  to  state  a  positive  rule  until  a  case  arises. 
Sucli  ri,i:hts  are  limited  at  most  to  the  ("luantity  ner-ossnrv  for 
US',',  and  the  dis])utes  will  not  be  so  serious  as  those  l)etween 
rival  a])pro])riators. 

I)i>jiut(^s  between  overlying  land  owners,  concerning  water 
for  u>o  on  the  laiul,  to  which  they  have  an  equal  right,  in  cases 
where  the  snpjdy  is  insulhcient  for  all,  aro  to  be  settled  bv 
giving  to  onili  a  fair  and  just  pro]inrti<)n.  And  here  again  we 
leave  for  future  settlement  the  (piestion  as  to  the  priority  of 
rights  between  sueli  owners  who  begin  the  use  of  the  waters  at 
diil'erent  times.  The  ]>aj-tieb  jntci-ested  in  the  (jue.-tion  are  not 
before  us. 
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In  addition,  there  are  some  general  rules  to  be  applied. 
In  cases  involving  any  class  of  rights  in  such  waters,  prelimi- 
nary injunctions  must  be  granted,  if  at  all,  only  upon  the 
clearest  showing  that  there  is  imminent  danger  of  irreparable 
and  substantial  injury,  and  that  the  diversion  complained  of 
is  the  real  cause.  Where  the  complainant  has  stood  by  while 
the  development  was  made  for  public  use,  and  has  suffered 
it  to  proceed  at  large  expense  to  successful  operation,  having 
reasonable  cause  to  believe  it  would  affect  his  own  water  sup- 
ply, the  injunction  should  be  refused  and  the  party  left  to  his 
action  for  such  damages  as  he  can  prove:  Fresno  etc.  Co.  v. 
Southern  Pacific  Co.,  135  Cal.  202,  67  Pac.  773;  Southern  Cali- 
fornia Ey.  Co.  V.  Slauson,  138  Cal.  342,  94  Am.  St.  Eep.  58, 
71  Pac.  352.  If  a  party  makes  no  use  of  the  water  on  his  own 
land,  or  elsewhere,  he  should  not  be  allowed  to  enjoin  its  use 
by  another  who  draws  it  out  or  intercepts  it,  or  to  whom  it 
may  go  by  percolation,  although  perhaps  he  may  have  the  right 
to  a  decree  settling  his  right  to  use  it  when  necessary  on  his 
own  land,  if  a  proper  case  is  made. 

The  objection  that  this  rule  of  correlative  rights  will  throw 
upon  the  court  a  duty  impossible  of  performance,  that  of  ap- 
portioning an  insufficient  supply  of  water  among  a  large  num- 
ber of  users,  is  largely  conjectural.  No  doubt  cases  can  be 
imagined  where  the  task  would  be  extremely  difficult,  but  if 
'^''  the  rule  is  the  only  just  one,  as  we  think  has  been  shown, 
the  difficulty  in  its  application  in  extreme  cases  is  not  a  suffi- 
cient reason  for  rejecting  it  and  leaving  property  without  any 
protection  from  the  law. 

It  does  not  necessarily  follow  that  a  rule  for  the  government 
of  rights  in  percolating  water  must  also  be  followed  as  to  under- 
ground seepages  or  percolations  of  mineral  oil.  Oil  is  not  ex- 
tracted for  use  in  agriculture,  or  upon  the  land  from  which  it 
is  taken,  but  solely  for  sale  as  an  article  of  merchandise,  and 
for  use  in  commerce  and  manufactures.  Tlie  conditions  under 
which  oil  is  found  and  taken  from  the  earth  in  this  state  are 
in  no  important  particulars  different  from  tlio>e  present  in 
other  countries  where  it  is  produced.  There  is  no  nccessarv 
parallel  between  the  conditions  respecting  tlic  use  and  devoloji- 
ment  of  water  and  those  affecting  the  production  of  oil.  ^^Iictlicr 
in  a  contest  between  two  oil-producers  concerning  tlie  drawing 
out  by  one  of  the  oil  from  under  the  land  of  the  otlior  we  should 
follow  the  rule  adopted  by  the  courts  of  other  oil-producing 
states,  or  apply  a  rule  better  calculated  to  protect  oil  not  actually 
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developed,  is  a  question  not  before  us  and  which  need  not  be 
considered. 

With  regard  to  the  doctrine  of  reasonable  use  of  percolating 
waters,  we  adhere  to  the  views  expressed  in  tlie  former  opinion. 

The  judgment  of  the  court  below  is  reversed  and  a  new  trial 
ordered. 

McFarland,  J.,  Van  Dyke,  J.,  Ilenshaw,  J.,  Lorigan,  J.,  and 
Beatty,  C.  J.,  concurred. 

AXGELLOTTI,  J.,  concurring.  T  concur  in  the  judgment 
and  in  tlie  views  expressed  in  the  opinion  of  ]\Ir.  Justice  Tem- 
ple on  the  former  decision  of  this  case  as  to  the  application  of 
the  doctrine  of  reasonable  use  to  percolating  waters.  AVhen 
properly  applied,  it  appears  clear  to  me  that  such  doctrine  will 
serve  to  protect  the  rights  of  the  owner  of  realty  rather  tlian 
impair  them. 

I  also  concur  generally  in  the  views  expressed  by  ^Mr.  Justice 
Shaw  in  the  majority  opinion  as  to  the  same  subject  matter,  but 
several  important  questions  are  discussed  that  ^^**  are  not  n(\'es- 
sary  to  a  decision  of  this  case,  and  as  to  which  the  opinion 
herein  cannot  hereafter  be  considered  as  authority.  As  to  such 
matters  I  refrain  from  expressing  any  opinion. 

Tlie  following  is  tbe  opinion  of  the  court  roiulered  in  Bank 
on  the  former  hearing,  per  Temple,  J.,  2S'ovemljer  7,  1UU2,  re- 
ferred to  in  the  above  opinion  on  rehearing: 

TEMPLE,  J.  This  appeal  is  taken  from  a  judgment  of 
nonsuit,  entered  against  plaintill's  on  motion  of  defendant. 

The  action  was  brought  to  enjoin  defendant  from  drawing 
off  and  diverting  water  from  an  artesian  belt,  which  is  in 
l)art  on  or  under  the  premises  of  plaintilfs,  and  to  tbe  water 
of  wliieh  they  have  sunk  wells,  tbereby  causing  tlie  water  to 
rise  and  How  upon  tlie  premises  of  plaintilfs,  and  which  tlu>y 
aver  had  constantly  so  llowed  for  twenty  years  before  tbe 
wrong  complained  of  was  connnitted  by  defendant.  Tbe  water 
i.-  nece-^sary  for  domestic  ])ur])oses  and  for  irrigating  tlie  lauds 
of  plaintilfs,  upon  which  tbere  are  growing  trees,  vines,  sbi'ub- 
hery,  and  other  ])lants,  which  are  of  great  value  to  plaintill's. 
All  of  -aiil  ])lants  will  perish,  and  j)laintiirs  will  be  gi-eatly 
and  irreparably  injured  if  tbe  defendant  is  allowed  to  divert 
tbe  water. 

These  facts  are  admitted,  and  further,  that  defendant  is 
diverting:  the  water  for  sale,  to  be  used  on  lands  of  others  dis- 
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tant  from  the  saturated  belt  from  which  the  artesian  water  is 
derived. 

The  plaintiffs  contend  that  this  subsurface  water  consti- 
tutes an  underground  stream,  and  that  plaintiffs  are  riparian 
thereto,  and  as  such  riparian  owners  they  are  seeking  relief 
in  this  case. 

The  defendant  denies  that  she  is  taking  or  diverting  water 
from  an  underground  stream  or  watercourse,  and  alleges  that 
all  the  water  which  arises  in  the  artesian  wells  on  her  premise.^, 
and  which  she  is  selling,  is  percolating  water,  and  is  parcel 
of  her  premises,  and  her  property. 

In  effect,  therefore,  while  denying  that  she  is  doing  any  act 
of  which  plaintiffs  can  complain,  she  really  only  denies  that 
she  is  diverting  water  from  an  underground  watercourse,  and 
asserts  her  right  to  dispose  of  the  water  in  the  manner  alleged, 
*^'^  because  it  is  percolating  water,  not  confined  to  a  definite 
watercourse. 

The  court  sustained  that  proposition,  and  for  that  reason 
granted  defendant's  motion  for  nonsuit. 

The  so-called  artesian  belt  includes  several  square  miles  of 
territory.  It  is  a  large  accumulation  of  earth  upon  the  base 
of  very  high  mountains,  and  is  composed  of  detritus  of  vary- 
ing quantity  and  material  with  no  regular  stratification.  Wells 
have  been  sunk  at  least  to  the  depth  of  seven  hundred  and 
fifty  feet,  but  no  bedrock  has  been  found.  It  has  quite  an 
incline  from  the  mountain,  and  is  from  seven  hundred  to  fit- 
teen  hundred  feet  above  sea  level.  Mr.  F,  C.  Finkle,  a  civil 
engineer,  was  the  chief  witness  for  the  plaintiffs,  and  testified 
both  as  to  facts  palpable  to  the  senses  and  as  an  expert.  He 
says  the  saturated  land  is  fed,  first,  by  the  underflow  from 
the  numerous  ravines,  canyons,  and  streams  which  enter  the 
valley  from  the  mountains;  and  secondly,  by  the  rain  and  flood- 
water  upon,  and  absorbed  upon  the  slope  and  between  the  ar- 
tesian belt  and  the  mountains.  This  water  percolating  down 
into  the  soil,  and  constantly  pressed  forward  by  water  accumu- 
lating, finally  gets  imder  partially  impervious  earth,  where  it  is 
held  under  sulficient  pressure  to  create  the  artesian  belt.  The 
banks  of  this  supposed  subsurface  stream,  tlic  witness  thought, 
were  on  the  west,  "a  cemented  dyke  which  runs  through  tlie 
valley,  and  the  eastern  boundary  of  it  is  the  clay  bank  or  dvko 
at  the  south  side  of  the  Santa  Ana  river."  Within  these  limits 
many  ravines  enter  from  the  mountains,  some  of  them  carry- 
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ing  at  times  great  quantities  of  water,  much  of  wliich  had  been 
appropriated  and  carried  off  in  pipes  or  cemented  aqueducts. 

It  is  evident  tliat  if  there  is  any  flow  to  this  underground 
body  of  water  thus  hchl  under  pressure,  it  is  by  percolation. 
The  witness  stated  that  the  process  was  the  same  the  world 
over.  The  lower  lands  are  saturated  from  above.  "It  is  done 
by  saturation  from  tlie  rainfalls  and  the  floods,  and  percolation 
through  voids  in  the  soil." 

It  is  quite  manifest  tliat  this  body  (if  it  can  be  so  styled) 
of  percolating  water  cannot  be  called  an  underground  water- 
course to  which  riparian  rights  can  attach,  unless  we  are  pre- 
pared to  abolish  all  distinction  between  percolating  water  and 
*"***  the  water  flowing  in  streams  with  known  or  ascertainable 
banks  which  confine  the  water  to  definite  channels.  All  rain- 
water which  falls  upon  the  hills  and  mountain-sides  which  does 
not  flow  off  at  once  as  surface  water  is  absorbed  and  per- 
colates down  in  the  same  way  to  the  vallev  below.  No  doubt 
limits  can  be  found  to  every  sucli  flow,  as  in  this  case.  The 
distinction  is  well  established,  and,  in  some  respects,  different 
rules  of  law  apj)licd  to  the  two  cases.  Tbo  plaintiffs,  there- 
fore, cannot  establish  their  claims  upon  the  theory  of  an  uiider- 
ground  watercourse  to  which  th'ey  are  ri[,>arian. 

But  appellants  contend  that  though  tbey  are  not  riparian 
to  an  underground  watercourse,  and  although  the  saturated 
])elt  carries  only  percolating  water,  still  tlicy  are  entitled  to 
the  injunction  ])rayed  for. 

Tbe  defense,  conceding  that  tlie  water  held  in  the  earth 
is  percolating  water,  relies  upon  certain  decisions,  which  assert 
and  apply  literally  tlie  maxim,  "Cujus  est  sohim  ejus  est  us(jue 
ad  inferos."  And  tbat  water  percolating  in  tlie  ground,  or 
licld  there  in  saturation,  belongs  to  the  land  owners  as  com- 
pU'telv  as  do  the  rocks,  ground,  and  other  material  of  which 
the  land  is  composed,  and  therefore  ho  may  remove  it  and  sell 
it,  or  do  what  lie  pleases  with  it.  lie  cites  as  autliority  for 
the  proposition,  Han.-on  v.  ^IcC'ue.  -12  Cal.  otio,  10  Am.  I\(>p. 
290,  Southern  racific  If.  M.  Co.  v.  Dufour,  9-3  Cal.  niC.  :!()  Pac. 
783,  Gould  V.  Eaton,  111  Cal.  641,  b2  Am.  St.  Eep.  201,  4t 
Pac.  319,  and  City  of  Los  Angeles  v.  I'omeroy,  121  Cal.  597, 
uT  Pac.  .■>.S.'). 

It  is  ol>vious  at  once  that  the  analogy  between  tli(^  rigid  to 
remove  sand  and  gravel  from  the  land  for  sale  and  to  rcMiiove 
and  sell  percolating  water  is  not  perfect.  If  we  siip])o-e  a 
saturated  plain,  one  may  remove  and  sell  the  sand  and  gravel 
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from  his  land  without  affecting  or  diminishing  the  sand  and 
gravel  on  the  lands  of  his  neighbors.  If  the  water  on  his 
lands  is  his  property,  then  the  water  in  the  soil  of  his  neigh- 
bors is  their  property.  But  when  he  drains  out  and  sells  the 
water  on  his  land,  he  draws  to  his  land,  and  alro  sells,  water 
which  is  the  property  of  his  noighl)or.  And  the  effect  is  similar 
in  other  respects.  By  pumping  out  the  water  from  his  lands 
he  can  perhaps  deprive  his  neighbors  of  water  for  domestic 
uses,  and,  in  fact,  render  their  land  valueless.  In  ^^^  short 
the  members  of  the  community,  in  the  case  supposed,  have  a 
c-ommon  interest  in  the  water.  It  is  necessary  for  all,  and  it 
is  an  anomaly  in  the  law  if  one  person  can  for  his  individual 
profit  destroy  the  community  and  render  the  neighborhood  unin- 
habitable. 

We  have  derived  our  law,  in  respect  to  subterranean  waters, 
as  in  other  respects,  mostly  from  England,  but  in  regard  to 
tliis  matter  the  first  class  are  quite  modern.  Even  yet  the  text- 
boolvs  on  water  rights  have  but  little  to  say  upon  the  subject 
of  percolating  water.  Such  law  as  has  been  made  upon  the 
subject  comes  from  countries  and  climates  where  water  is 
abundant,  and  its  conservation  and  economical  use  of  little 
consequence  as  compared  with  a  climate  like  southern  California. 
The  learned  counsel  for  appellants  state  in  their  brief  that 
water  at  San  Bernardino  is  worth  one  thousand  dollars  per 
inch  of  flow.  Percolating  water,  or  water  held  in  the  eartli, 
is  the  main  source  of  supply  for  domestic  uses,  and  for  irriga- 
tion, without  which  most  lands  are  unproductive.  It  is  also 
stated  that  speculators  are  seeking  to  appropriate  the  percolat- 
ing water,  by  getting  title  to  some  part  of  a  watershed  or  slope, 
and  by  running  canals  and  tunnels,  and  by  sinking,  to  ob- 
tain water  for  sale.  It  is  asserted  that  the  lands  naturally 
made  moist  by  percolating  water  are  very  productive,  and 
were  first  settled  upon,  and  have  been  most  highly  im- 
proved ;  and  he  asks  whether  these  lands  are  to  be  converted 
into  deserts  because  speculators  may  pump  and  carry  away  to 
some  distant  locality  the  subsurface  waters  which  rendered  the 
land  fertile.  Certainly  no  such  case  as  this  has  coine  before 
a  court,  or  could  well  exist  in  England,  or  in  the  eastern 
states. 

It  is  often  asserted  that  Acton  v.  Blundell,  12  ^Mees.  &:  \V. 
324,  decided  in  exchequer  chamber,  in  1843,  was  the  first  ca.-e 
in  England  in  regard  to  percolating  water.  This  shows  how 
unimportant,  relatively,  the  sul)jeet  is  in  England.     It  was  an 
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action  for  dainafrc?  ocea?iono-cl  by  working  a  coal  mine  on 
adjoining  land,  Avhieli  interfered  with  water  wliicli  was  flow- 
ing underground  to  plaintiif's  spring.  The  court  instructed 
the  jury  "tliat  if  the  defendants  had  proceeded  and  acted 
in  the  usual  and  proper  manner  in  the  land  for  the  purpose 
of  working  and  mining  a  coal  mine  therein,  they  might  law- 
fully "-  <lo  so."  This  instruction  was  held  to  be  correct,  and 
that  is  the  real  force  and  eifect  of  the  decision.  But  the  chief 
justice  pointed  out  some  respects  in  which  the  right  of  water 
flowing  in  an  open  visil)le  stream  differs  from  an  underground 
flow  by  percolation.  The  main  difference,  so  far  as  concern.4 
the  question  under  consideration,  was,  that  percolation  was  oc- 
cult, the  regulation  of  which  was  a  dilficult  matter.  One  who 
disturbed  the  course  of  percolating  water  by  digging  upon 
his  own  land  could  not  tell  whether  he  would  drain  his  neigli- 
bor's  Avell,  nor  could  the  person  injured  demonstrate  that  such 
was  the  cause  of  the  injury.  So,  too.  when  one  diverts  water 
from  a  visible  stream,  tlie  fact  and  the  effect  are  at  onco- 
known,  while  as  to  percolating  water  its  course  may  be  ol)- 
structed  or  changed  without  tbe  intent  to  do  so.  and  \vitlir)iit 
knowing  that  such  would  be  the  elTect  of  wliat  was  done. 
His  lordship,  the  case  being  one  of  first  impression,  quotes 
a  passage  from  a  civil-law  writer  to  the  effect  tbat  wlion  one 
digging  upon  his  own  land  drains  his  neiubbor's  well,  sucli 
neighbor  has  no  cause  of  action:  Si  non  animo  vicini  nocondi, 
sed  suum  agrum  meliorem  faciendi,  id  fecit.  His  lordsbip, 
however,  altbough  the  case  did  not  require  it,  disregarded  the 
qualillcations  found  in  the  civil  law,  ami  lield  tliat  tlie  case 
was  not  governed  by  law  which  applies  to  flowing  stream-, 
'"but  that  it  rather  falls  witliin  tbat  ])rineiitle  wliicli  gi\cs 
to  tbe  owner  of  tlie  soil  all  tbat  lies  bi-neath  the  surfacf;  tli.it 
the  land  iimuediately  below  is  his  property,  whetlier  it  is  soli«l 
rock,  or  j>ervi()us  ground,  or  vemuis  eaitb,  or  ]iart  soil  and 
part  water;  tbat  the  jxTson  wlio  owns  the  surface  may  diu'' 
tbercin,  and  a]>ply  all  tbat  is  tliere  found  to  his  own  ])ui'|!n>(s 
at  bis  free  will  and  ])leasure;  and  tbat  if,  in  tlif  excici-c  of 
this  right,  be  interce])ts  or  drain.-  oif  tlie  water  collei-led  from 
iindcrground  springs  in  his  neighljor's  well^  this  inconvenience 
to  bis  neiuhbor  falls  within  the  description  of  damnum  abs(jue 
injuria,  wbicii  cannot  become  tbe  ground  of  an  action."' 

This  statement  lias  been  freqiieiiily  (pioted,  both  in  Eng- 
land and  in  tbis  country,  and  ha*  been  generally  adopted  as 
a  correct  statement  of   the  law   upon   tbe   suV)ject.     In   Acton 
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V.  Blundell,  12  Mces.  &  W.  324,  as  has  been  said,  the  working 
of  a  mine  upon  an  adjoining  estate  drained  certain  springs 
•*'*^  on  plaintiff's  land.  It  would  have  been  sufficient  to  defeat 
plaintiff's  action  to  have  said  that  the  working  of  a  coal  mine 
in  a  proper  manner  is  a  reasona1)le  use  of  land,  and  that  it 
was  witliout  malice  or  an  intent  to  injure  plaintiff.  It  is  a 
general  rule — in  fact  a  universal  principle  of  law — that  one 
may  make  reasonable  use  of  his  own  property,  although  such 
use  results  in  injury  to  another.  But  the  maxim,  "Cujus  est 
solum,  ejus  est  usque  ad  inferos,"  furnishes  a  rule  of  easy 
application,  and  saves  a  world  of  judicial  worry  in  many  cases. 
And  perhaps  in  England  and  in  our  eastern  states  a  more 
thorough  and  minute  consideration  of  the  equities  of  parties 
may  not  often  be  required.  The  case  is  very  different,  how- 
ever, in  an  arid  country,  like  southern  California,  where  the 
relative  importance  of  percolating  water  and  water  flowing  in 
definite  watercourses  is  greatly  changed. 

And  it  seems  to  me  a  great  mistake  is  made  in  supposing 
that  if  the  plenary  property  of  a  land  owner  in  percolating 
water  is  denied,  the  alternative  is  to  apply  to  such  water  all 
the  rules  wliich  apply  to  the  use  of  water  flowing  in  water- 
courses having  defined  channels.  The  entire  argument  for 
wliat  may  be  called  the  cujus  est  solum  doctrine  consists  in 
showing  that  some  recognized  regulation  of  riparian  rights 
would  be  inapplicable.  It  is  said,  for  instance,  that  the  law 
of  riparian  rights  requires  each  proprietor  to  permit  the  water 
to  flow  as  it  was  accustomed  to  flow.  Apply  this  riile  to  sub- 
surface water,  and  no  one  could  drain  his  land,  for  he  thereby 
prevents  the  water  from  flowing  as  it  was  accustomed  to  flow 
by  percolation  to  his  neiglibor.  The  common-law  method  in 
the  supposed  case  would  be  to  apply  the  principle  to  the  new 
case,  although  some  judge-made  rule  as  to  how  it  shall  be  ap- 
f)]iod  might  stand  in  the  way.  The  principle  is  clearly  appli- 
cable. A  riparian  owner  may  not  divert  the  water  because  ho 
would  tbereby  injure  his  neighbors  who  have  equal  rights  in 
the  stream.  Still  he  may  take  a  reasonaldo  amount  from  the 
stream  for  domestic  purposes,  and  that  may  equal  the  entire 
flow,  although  he  thereby  injures  his  neighbors.  It  is  a  (|ues- 
tion  of  reasonable  use,  and  that  applies  both  to  the  land  of  tlio 
person  disturbiiig  the  percolation  and  to  adjoining  land,  lie 
may  cultivate  his  land,  and  for  that  purpose  ^^^  ordinarilv  may 
drain  it,  and  plow  it,  or  clear  it  from  forests,  although  all  these 
operations  may  affect  the  flow  of  water  to  the  lower  proprie- 
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tor,  l)oth  in  the  watercourse  and  hy  percolation.  lie  was  al- 
lowed to  become  the  owner  for  those  purposes,  and  with  the 
understandins;  that  all  other  proprietors  have  the  same  ri^jht 
to  use  their  land.  The  maxim,  "Sic  utere,"  etc.,  plainly  api)lie3 
as  between  such  proprietors,  very  much  as  it  does  between  dif- 
ferent riparian  proprietors  upon  the  same  stream. 

The  title  to  all  land  is  held  subject  to  this  maxim.  Such 
ownersliip  is  '"'but  an  a,2;<rregation  of  qualified  principles  the 
limits  of  which  are  prescribed  by  the  equality  of  rights,  and 
tlie  correlation  of  rights  and  obligations  necessary  for  the  high- 
est use  of  land  by  the  entire  community  of  proprietors" :  Thomp- 
son V.  Androscoggin  etc.  Co.,  54  X.  IT.  545. 

Proprietary  rights  are  limited  by  the  common  interests  of 
others — that  is,  to  a  reasonable  use — and  such  use  one  may 
make  of  his  land,  though  it  injures  others.  This  pro})ositiou 
is  generally  recognized,  but  for  some  reason  has  not  always 
been  recogaiized  by  the  courts  when  considering  the  sul)ject 
of  percolating  water,  although  all  rights  in  respect  to  water 
are  peculiarly  within  its  province. 

This  rule  of  reasonable  use  answers  most  effectually  the  main 
argument  against  recognizing  any  modification  of  the  cujus 
est  solum  doctrine  as  applied  to  percolating  water,  although 
in  a  nuijority  of  the  cases  which  are  clainu'd  as  authority 
against  the  rule  of  reasonable  use  the  court  takes  pains  to 
note  that  the  act  which  disturbs  the  percolating  water  was 
in  using  the  land  in  the  usual  manner  and  without  the  intent 
of  injuring  a  neighbor. 

Among  the  English  cases,  Chasemore  v.  Richards  was  most 
carefully  considered.  The  village  of  Croydon  was  situated  upon 
an  extensive  plain  near  the  headwaters  of  the  river  Waundale, 
and  a  goodly  portion  of  the  permanent  flow  of  the  river  came 
by  ]>orcolation  from  this  plain. 

The  village  had  caused  a  large  well  to  be  dug  aliout  a 
quarter  of  a  mile  from  the  river,  and  was  ])um])ing  fT'om  it 
five  or  six  hundred  thousand  gallons  of  water  daily  for  the 
nse  of  the  town.  PlaintilF  was  a  riparian  pro[)i'iet()r  u])<)n  the 
river  below,  and  had  a  mill  which  was  ojierated  liy  the  wafers 
''■*'•  of  the  river.  The  jtuniping  naturally  diminished  the  flow 
and  ])revented  the  use  of  the  mill  as  eihciently  as  before.  All 
the  faets  were  admitted  or  found  to  exist. 

The  case  was  first  deeideil  in  exchequer  chaml)ers  in  favor 
of   the   defendant,   Mr.   Justice   Coleridge   disseuLiiig:   2    liurl. 
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&  X.  168.  The  dissenting  opinion  presents  the  doctrine  of  rea- 
sonable use. 

The  case  was  taken  to  the  house  of  lords:  7  H.  L.  Cas. 
349.  There  the  case  was  most  elaborately  and  ably  argued, 
and  the  view  in  regard  to  reasonable  use  was  fully  presented^ 
A  case  was  made  and  the  opinion  of  the  judges  was  solicited. 
The  judges  held  unanimously  for  the  defendant,  sustaining 
fully  the  cujus  est  solum  doctrine  without  qualification,  and 
this  was  affirmed  by  the  house.  The  matter  mainly  discussed, 
however,  was  the  plaintiff's  claim  that  he  had  a  prescriptive 
right  to  the  water.  The  court  held  that  riparian  rights  arc 
not  derived  by  prescription,  but  the  right  to  the  water  is  ex 
jure  naturae.  This  settled  the  main  contention,  and  little 
more  was  said,  except  to  refer  to  the  cases  in  which  the 
rights  to  percolating  waters  are  discussed.  Lord  AYensley- 
•dale,  however,  who  had  doubts,  pronounced  an  opinion  which 
seems  to  me  in  accord  with  the  views  I  am  trying  to  express. 

The  doctrine  of  reasonable  use  has  been  recognized  in  many 
cases  in  the  United  States — impliedly  in  most,  as  I  have  stated, 
but  expressly  in  some. 

Wlieatley  v.  Baugh,  25  Pa.  St.  528,  64  Am.  Dec.  721,  and 
note,  is  one  of  these,  and  is  remarkable  in  that  the  court  states 
.as  strongly  as  possible,  and  with  approbation,  the  cujus  est 
solum  doctrine.  It  is  even  said  that  the  opposite  doctrine  (ap- 
plying to  such  water  tlie  rule  as  to  rii)arian  rights)  woulfl 
■amount  to  total  abrogation  of  the  rights  of  property.  It  is  said 
one  could  not  clear  or  cultivate  his  land  or  build  a  house  with- 
out interfering  with  percolating  water;  and  even  if  riglits  were 
admitted  to  exist,  the  difficulty  of  enforcing  tliem  would  be  in- 
surmountable. I  think  I  have  shown  that  the  admitted  riglit  to  a 
reasonable  use  of  the  land  and  of  the  water  answers  all  these  ob- 
jections. To  my  mind  this  is  so  obvious  that  I  can  but  wonder 
that  such  objections  have  ever  troubled  the  judiciary.  And 
yet,  notwithstanding  this  insistence  upon  tlie  rule  ^^*^  which  ap- 
parently ignores  all  equities  of  others  than  the  owner  of  the 
soil  in  which  the  water  is  found,  the  court  felt  obliged  to,  and 
did,  in  unequivocal  words,  declare  that  the  use  of  it  rnu.-t  be 
reasonable.  The  proprietor  may  make  a  reasonal)le  use  of  his 
own  land,  although  in  so  doing  he  obstructs  or  changes  the 
percolation  of  water  to  or  from  his  neighbor's  land. 

But  by  far  the  mo.st  satisfactory  case  upon  the  subject  is 
Bassett  v.  Salisbury  Mfg.  Co.,  43  X.  H.  5G9,  82  Am.  Dec.  179. 
That  was  a  most  elaborately  considered  case,  and  this  precise 
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question  is  disciifsofl  with  a  fullness  and  ability  whicli  I  am 
not  so  vain  as  to  think  I  could  improve  upon.  I  would  like 
to  transcribe  the  entire  arcrumont,  but  as  it  is  accessible  to  the 
profession,  I  need  only  say  I  adopt  it  in  full.  The  decision  was 
approve-d  in  Swett  v.  Cutts,  50  N.  H.  439,  9  x\m.  Eep.  276,. 
and  note. 

Smith  V.  City  of  Brooklyn,  18  App.  Div.  340,  46  :^r.  Y.  Supp. 
141,  was  in  some  ways  a  counterpart  of  Chasemore  v.  Eichards. 
The  city  of  Brooklyn  constructed  in  Queens  county  culverts, 
aqueducts,  reservoirs,  and  conduits,  and  dug  deep  trenches  to 
intercept  percolating  waters,  and  further  sunk  in  the  process 
earth-wells,  and  put  in  pumps  to  obtain  the  water  with  which 
the  soil,  Avhich  it  owned,  was  saturated.  It  thus  procured  for 
the  use  of  the  city  a  large  amount  of  water.  Plaintiff  owned  a 
farm  distant  from  these  waterworks  about  twenty-four  hun- 
dred feet.  Upon  the  land  was  a  small  brook,  in  whicli  he  had 
placed  a  dam,  which  he  used  for  purposes  of  boat-building  and 
for  cutting  ice.  The  brook  had  carried  water  all  the  year 
round.  The  operations  of  the  defendant  rendered  this  brook 
entirely  dry,  and  deprived  the  plaintiff  of  his  income. 

Here  is  a  case  like  that  of  the  village  of  Croy-don.  Defend- 
ant intercepted  percolating  water  upon  its  own  land  before 
it  had  reached,  a  watercourse.  It  did  not  drain  water  from  a 
defined  stream,  but  the  water  was  prevented  from  reaching  the 
stream,  which  was  thereby  as  effectually  destroyed  as  it  could 
have  been  by  draining  the  water  from  it. 

Judge  Hatch,  who  wrote  the  opinion  in  the  appellate  divi- 
sion of  tlie  supreme  court,  begins  by  quoting  the  prevailing 
doctrine  in  regard  to  percohiting  water,  from  Pixlcy  v.  Chirk, 
>-*"  35  X.  Y.  520,  91  Am.  Dec.  72  :  ''An  owner  of  the  soil  nuiy 
divei't  ])orcolatinL''  water,  consume  or  cut  it  off  with  impunity. 
It  is  tlie  same  as  land,  and  cannot  be  distinguished  in  law  from 
land."  He  says  tliis  j)ro[)osition  must  be  a(hiiitted,  but  nevcr- 
theles-  a  case  cnnnot  be  found  in  tliis  country  "where  the  right 
has  l)(H'n  uphebl  in  tlie  owner  of  land  to  destroy  a  stream,  a 
spring,  or  a  well  u])ou  bis  n('ighb(ii-'"s  land,  bv  cutting  off  the 
source  of  its  su|)ply,  crept  it  vyis  dune  in  the  exercise  of  a  lr(/(il 
riijlit  lo  improve  the  Jaml.  or  nial-e  some  use  of  it  in  connertian 
vith  the  enjoyment  of  tlie  Imul  ihetf."  I  have  italicized  tlio 
hist  clause,  as  it  contains  the  (jualification  found  in  the  ci\il 
law,  upon  wliich  the  I'.nglish  rub'  is  professedly  based,  and  ex- 
pre.-ses  the  principle  for  wbicli  1  contend.     The  learjied  judge 
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admits  that  the  English  cases  go  further,  but  says  that  the 
American  eases  have  not  gone  further. 

The  learned  court  gives  a  concise  statement  of  the  reasons 
given  hy  the  English  courts  for  not  applying  to  percolating 
water  the  same  principle  which  governs  the  right  of  riparian 
proprietors,  and  agrees  with  Justice  Coleridge  and  Lord  Wens- 
leydale  that  they  are  insufficient.  The  court  recognized  the 
Tight  of  the  land  owner  to  percolating  water,  hut  says  the 
Tight  must  be  exercised  with  reference  to  the  equal  right  of 
■others  in  their  land.  He  says  one  may  as  well  claim  the  right 
to  tunnel  into  his  neighbor's  land  and  take  out  valuable  min- 
erals, as  to  drain  from  it  water  which  is  also  parcel  of  it,  for 
sale.  The  peculiar  nature  of  the  property  which  enables  one 
io  take  it  by  drainage  does  not  justify  the  taking  save  in  the 
usual  and  reasonable  use  of  his  own  land — in  other  words,  for 
the  proper  use  and  betterment  of  his  own  property. 

Allusion  is  made  in  the  opinion  to  the  rule,  inconsistent 
with  the  cujus  est  solum  doctrine,  that  you  cannot  do  anything 
on  your  land  which  will  drain  water  from  a  visible  stream 
■or  natural  pond  upon  the  land  of  another.  In  Canal  Co.  v. 
Shugaer,  L.  R.  6  Ch.  App,  Cas.  483,  Lord  Hatherley  said : 
"You  have  a  right  to  all  the  water  which  you  can  draw  from 
the  different  sources  which  may  percolate  underground;  but 
that  has  no  bearing  at  all  on  wliat  you  may  do  with  regard  to 
water  which  is  in  a  defined  channel,  and  wliicli  you  are 
not  to  touch.  If  j^ou  cannot  get  at  the  underground  water 
^"^^  without  touching  the  water  in  a  defined  surface  channel,  I 
think  you  cannot  get  at  it  at  all."  It  is  well  said  that  this 
decision  cannot  stand  with  Chasemore  v.  Richards,  even  thougli 
the  court  may  say  that  it  can. 

If  a  land  owner  owns  the  water  percolating  in  his  soil,  as  he 
does  the  rock,  minerals,  and  earth,  why  may  ho  not  take  it 
in  such  a  case?  And  what  difference  is  tliere  in  destroying  a 
stream  or  natural  pound  by  drawing  water  from  it  through 
percolation  or  by  preventing  it  from  flowing  into  the  stream? 
Tlie  effect  is  tlie  same,  and  knowledge  of  tlie  inevitable  effect 
of  the  act  is  tlie  same.  And  this  rule  would  prevent  a  land 
owner  from  draining  a  marsli,  or  even  from  clearing  or  cul- 
tivating his  land,  when  these  operations  Avould  tend  to  in- 
crease the  percolation  from  a  stream  or  natural  pond  upon 
a  neighbor's  land.  This  is  one  of  the  main  arguments  in 
support  of  the  doctrine  of  Acton  v.  Blundell,  12  ]\reos.  &  W. 
.324.     It  seems  here   strangelv  to  lose  its   force,  as   does   also 
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another  reason  for  that  rule,  that  when  doing  such  acts  the 
hind  owner  coukl  not  reasonably  anticipate  the  injury  as 
probable. 

The  court  expressly  applies  the  doctrine  sic  utere  tuo  to  the 
case  and  atlirnis  the  judgment  against  the  city. 

In  the  appellate  court  this  judgment  was  affirmed :  Smith 
V.  City  of  Brooklyn,  160  X.  Y.  357^  54  X.  E.  787.  It  is  there 
treated,  however,  as  a  draining  of  water  from  plaintilT's  brook 
and  pond.  Judge  Hatch,  in  the  supreme  court,  expressly  states 
tliat  defendant  simply  prevented  the  water  from  reaching  the 
brook  on  plaintiff's  farm.  Perhaps  either  view  may  be  taken 
of  tlie  facts-  There  was  an  immense  saturated  plain  com- 
posed of  porous  earth.  Defendant's  wells  extended  lower 
down  than  the  bottom  of  the  pond.  The  stream  and  pond, 
and  all  the  springs,  wells,  and  streams  in  the  neigh1)orhood, 
have  been  dry  ever  since  the  operations  of  the  defendant. 
Since  the  water  was  first  drained  out.  surely  there  has  been  no 
percolation  from  the  stream.  This  circumstance  makes  the  case 
more  like  that  in  hand.  Here  was  a  vast  quantity  of  water 
held  in  the  soil,  which  constituted  the  common  supply  of 
many  people.  The  defendant,  ])umping  from  wells  on  its  own 
land,  and  taking  only  percolating  water,  exhausted  this  com- 
mon supply.  Tlie  court  held  that  it  could  not  be.  The  rea- 
sons ^'*^  would  have  been  much  more  forceful  had  the  case  risen 
in  an  arid  climate  like  San  Bernardino. 

But  this  question  was  completely  put  at  rest,  so  far  as  the 
state  of  Xew  York  is  concerned,  by  the  case  of  Forbell  v. 
City  of  Xew  York,  1G±  X.  Y.  522.  '79  Am.  St.  Eep.  (UiG,  58 
X.  E.  G  1  f.  It  was  a  suit  by  another  plaintiff  to  restrain  the 
same  operations  considered  in  Smith  v.  City  of  Brooklyn,  18 
Ai»p.  Div.  340,  4G  X.  Y.  Sup]).  141.  Here  there  was  no  visi- 
ble stream  or  jjond  on  ]>laintiirs  land.  His  injurv  was  merely 
tliat  tlie  levt_4  of  the  water  held  in  the  soil  was  lowered  to  his 
injury.  In  statijig  the  case  tbe  court  said:  '"The  city  makes 
mereiuuulise  of  the  large  quantities  of  watrr  wliicli  it  draws 
from  tlie  wells  that  it  has  sunk  on  its  two  aei'es  of  land.  4'lie 
]»Iniiitilf  docs  not  (■o!ii])lain  that  any  surface  stream  or  pond  or 
l)0(lv  of  water  upon  his  land  is  thereby  affected,  but  does  com- 
plain and  llie  courts  below  have  found  that  the  defendant  ex- 
liau>ts  his  laud  of  its  accustomed  and  natural  supj)ly  of  un- 
derground or  subsurface  water,  and  thus  prevents  him  from 
growing  upon  it  tlie  crops  to  which  tlie  land  was  and  is  pe- 
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culiarly  adapted,  or  dostroys  such  crops  after  they  are  grown 
or  partly  grown."  This  statement  shows  a  striking  similarity 
of  the  issues  made  in  that  case  to  those  involved  here. 

The  court  proceeds  to  state  the  usual  doctrine  in  regard  to 
percolating  water  and  approves  the  doctrine  for  the  cases  in 
which  it  is  properly  applicable.  Xo  doubt  the  land  proprie- 
tor owns  the  water  which  is  parcel  of  his  land,  and  may 
use  it  as  he  pleases,  regard  being  had  to  the  rights  of  others. 
It  is  not  unreasonable  that  he  should  dig  wells  in  order  to 
have  the  fullest  enjoyment  and  usefulness  of  his  estate,  or 
for  pleasure,  trade,  or  whatever  else  the  land  as  land  may 
serve.  "But  to  fit  it  up  wuth  wells  and  pumps  of  such  per- 
suasive and  potential  reach  that  from  their  base  the  defendant 
can  tap  the  water  stored  in  the  plaintiff's  land,  and  in  all  the 
region  thereabout,  and  lead  it  to  his  own  land,  and  by  mer- 
chandising it  prevent  its  return,  is,  however  reasonable  it  may 
appear  to  the  defendant  and  its  customers,  unreasonable  as 
to  the  plaintiff,  and  others  whose  lands  are  thus  clandestinely 
sapped  and  their  value  impaired." 

Counsel  for  the  plaintiff  in  that  case  contended  that  since 
'"**  plaintiff  owned  the  percolating  water  in  his  own  soil,  the  un- 
lawful draining  of  it  away  by  the  defendant  was  a  trespass 
committed  on  his  land.  This  contention  was  sustained,  both 
in  the  supreme  court  and  in  the  court  of  appeals.  The  court 
further  indorsed  the  opinion  of  Judge  Hatch  in  Smith  v.  City 
of  Brooklyn,  18  App.  Div.  340,  46  X."y.  Supp.  141,  from  which 
1  have  made  quotations. 

If  the  principle  announced  in  these  cases  prevails  here,  the 
order  granting  a  nonsuit  and  the  judgment  entered  thereon  must 
be  reversed.  It  does  not  require  a  reversal  of  tlie  rule  laid  down 
in  Acton  v.  Blundell,  12  ]\Iees.  &  W.  324,  which  has  been  so  often 
cited  and  indorsed,  but  only  a  holding  that  in  certain  cases  there 
should  be  added  the  element  of  reasonable  use,  liaving  refei-- 
ence  both  to  the  land  belonging  to  the  party  wlio  lias  dis- 
turl)od  tlic  movement  of  percolating  water  and  to  ailjoining 
land,  and  to  land  sensibly  affected  by  such  acts.  Whatever 
the  English  rule  may  be  the  American  cases  either  rcroi^nizo 
the  application  of  tlie  rule  of  sic  utere  tuo  to  tlie  suhjt'ct, 
or  they  are  eases  in  which  it  was  wholly  unnecessary  to  con- 
sider that  sul)ject.  Such  are  the  California  cases.  In  the  cn>o 
of  City  of  Los  Angeles  v.  Pomeroy,  124  Cal.  ol'T.  57  Pac.  oS."), 
the  question  might  have  l)een  raised,  and  in  tlio  trial  court,  it 
may  be,   Avas,   and   in   some   of   the   instructions   the   rule   laid 
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<lown  in  Acton  v.  Blundoll,  12  ^NFchx^^.  &  W.  324,  is  asserted  with- 
out qualification.  Still  this  court  was  not  called  upon,  and  did 
rot  consider  any  such  question.  I  think  it  clear  that  the  Amer- 
ican cases  do  not  require  us  to  hold  that  the  maxim,  "Sic  utere 
tuo,"  does  not  limit  the  ri^rht  of  the  land  owner  to  tlie  use  of  the 
subsurface  water,  but,  on  the  contrary,  all  the  cases  in  which  the 
question  has  boon  discussed  held,  or  admit,  that  such  maxim 
should  limit  such  right  where  justice  requires  it.  Such,  I  think, 
is  the  proper  rule. 

It  follows  that  the  court  erred  in  g^-anting  the  nonsuit,  and 
the  judgment  is  therefore  reversed  and  a  new  trial  ordered. 

Beatty.  C.  J.,  :\rcrarland,  J.,  Van  Dyke,  J.,  Harrison,  J., 
and  Ilenshaw,  J.,  concurred. 

Rehcarinfr  denied. 


The  Case  of  McClintock  v.  Hudson,  Ul  Cal.  275,  74  Pac.  840,  dif- 
fered from  the  principal  case  only  in  the  fact  that  the  percolatinj^ 
waters  colleotetl  by  the  plaintiff  by  means  of  a  tunnel  and  carried 
thence  to  lands  which  did  not  belong  to  him  came  from,  or  had 
been,  a  part  of,  a  stream  which  flowe<l  through  the  defendants'  land. 
Tiie  plaintiff  sought  to  quiet  his  title  to  waters  so  ap])ropriated, 
wliile  the  defendants  by  their  , cross-complaint,  asked  that  plaintiff 
be  enjoined  from  continuing  to  gather  and  divert  water  by  moans 
of  Ills  tunnel.  In  the  trial  court  jiulgment  was  given  in  favor  of 
jdaintifl',  and  the  defendants  moved  for  a  new  trial,  which  was  do- 
nieil.  The  supreme  court,  in  reversing  the  order  denying  a  new  trial, 
■first  determined  that  the  evidence,  togetlier  witli  the  typography 
and  situation  of  8an  Jose  creek,  showed  tliat  the  waters  were  a 
j)art  of  an  underground  How  wliich  formed  a  part  of  the  beii  of 
that  stream;  tliat  tlie  excavation  of  tlie  jilaintiff  coi7imenced  at  the 
Ix'd  nf  the  stream  at  about  the  level  thereof,  and  for  a  distanee  of 
alinui  four  hundred  feet  ran  nearly  jiaralhd  with  the  stream  and 
not  more  tlian  fil'ty  feet  distant  tlierefrom;  tliat.  lio\V(>\-er,  it  was 
not  niM'fssary  to  (letermiue  wlictlirr  the  trial  court  was  wrong  in 
refusing  to  elia  ract  erize  tlie  flow  of  undiTgrnund  water  whiili  the 
]>laintifT  took  by  nutans  of  his  tunnel  as  a  part  of  the  stream,  b(>- 
causo  the  docision  in  the  jirincipal  case  established  "a  rule  with 
rcspt^et  to  watf'rs  percolating  in  the  soil,  wliirli  makes  it  to  a  large 
extent  iiiiniatcrial  whether  ihe'  waters  in  this  land  were  or  were  nofc 
a  jiart  of  an  underground  stream,  provided  the  faet  be  established 
that  their  extraction  from  the  ground  <limiiiisheil  to  that  extent, 
or  to  some  substantial  extent,  tln^  waters  flowing  in  the  stream"; 
that  by  the  princijdes  established  in  that  case  it  is  "not  lawful  for 
one   owning   land    borilering   u^ion    or   adjacent    to    a   stream   to   make 
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an  excavation  on  his  land  in  order  to  intercept  and  obtain  the 
percolating  water  and  apply  such  water  to  any  use  other  than  its 
reasonable  use  upon  the  land  from  which  it  is  taken,  If  he  thereby 
diminishes  the  stream  and  causes  damage  to  parties  having  rights 
in   the   water   there   flowing."     Further   proceeding,   the   court   said: 

"The  court  below  manifestly  did  not  consider  that  this  ques- 
tion was  of  any  consequence,  and,  having  concluded  that  the  water 
was  not  a  part  of  the  stream,  it  conceived  the  idea  that  it  was 
not  water  to  which  the  defendants  were  entitled  in  law,  and  that, 
consequently,  its  abstraction  did  not  take  any  of  the  flow  of  the 
stream  to  which  the  defendants  were  entitled.  And  this  would  have 
been  correct  if  the  principle  had  not  been  established  in  Katz  v. 
Walkinshaw,  141  Cal.  43,  ante,  p.  35,  70  Pac.  6€3,  74  Pac.  766,  as 
fctated.  It  is  quite  clear  from  the  evidence  that  the  court  erred  in  find- 
iiig  that  the  stream  was  not  diminished  by  the  abstraction  of  the 
water  by  the  plaintiff  by  means  of  the  excavation  and  tunnel.  Three 
hylraulic  engineers  testified  on  behalf  of  defendants,  and  each,  after 
des  -ribing  the  condition  and  character  of  the  material  composing  the 
1  e  1  of  the  creek  and  the  bottom  of  the  tunnel,  stated  that,  in  his  opin- 
ion, necessarily,  whatever  water  was  taken  from  the  excavation  and 
tunnel  diminished  by  that  much  the  amount  flowing  in  the  stream  be- 
low. There  was  no  evidence  to  the  contrary.  One  engineer  was  ex- 
amined on  behalf  of  the  plaintiff  in  rebuttal,  but  he  was  not  asked 
whether  or  not,  in  his  opinion,  the  percolating  waters  gathered  by 
the  tunnel  would  eventually  reach  the  stream,  nor  whether  or  not 
the  waters  in  the  tunnel  came  from  the  stream  through  the  permeable 
material.  There  is  no  conflict  in  the  direct  evidence  on  this  question, 
and  the  circumstances,  generally,  tend  to  confirm  the  opinion  of 
the  engineers.  The  court  should  have  found  from  the  evidence 
that  there  was  a  diminution  of  the  stream  caused  by  the  taking  out 
of  the  water  through  the  excavation  and  tunnel.  Having  found 
this  fact,  it  would  then  be  the  duty  of  the  court  to  aseertnin  and 
state  the  amount  of  the  diminution.  The  plaintifl'  has  no  right  to 
a  decree  declaring  him  to  be  the  absolute  owner  of  water  thus  taken 
from  the  creek,  or  quieting  his  title  thereto.  Ilis  rights  therein  are 
no  greater  than  they  would  be  if  he  had  taken  the  water  directly 
from  the  stream, 

"There  is  no  finding  upon  the  allegation  that  the  plaintiff  was 
taking  this  water  to  distant  and  nonriparian  lan<ls.  The  court  be- 
low probably  deemed  this  immaterial,  after  having  found  that  tlic 
water  taken  was  no  part  of  the  waters  of  the  creek,  and  did  not 
reduce  the  quantity  there  flowing.  The  evidence  shows  clearly  that 
the  water  in  question  was  taken  beyond  the  boundaries  of  the  land 
■described  in  the  complaint,  but  it  does  not  show  to  what  use  it  was 
put  by  the  plaintiff.  He  had  no  right,  however,  to  take  it  beyoml 
the  lines  of  the  land  from  which  it  was  taken  and  divert  it  from 
the  stream,  either  to  let  it  go  to  waste  or  to  use  it  on  other  lauds. 
The  motion  for  a  new  trial  should  have  been  granted." 
Am.    St.    Rep.,    Vol.    99—5 
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IiAND  OWNERS'  RIGHTS  IN  PERCOLATING  WATERS. 
I,  Decisions  Holding  that  Percolating  Waters  Belong  Absolutely  to 
the  Owner  of  the  Soil. 
n.  Interferences  and  Diminutions  to  Which  Land  Ownej  Must  Sub- 
mit. 
III.  Interferences  and  Diminutions  to  Which  Land  Owner  Need  not 
Submit. 

I.  Decisions  Holding  that  Percolating  Waters  Belong  Absolutely  to 
the  Owner  of  the   Soil. 

In  our  note  to  Whcelock  v.  Jacobs,  70  Yt.  1G2,  67  Am.  St.  Eep. 
659,  40  Atl.  41,  we  treated  only  the  question  of  what  waters  are 
percolating,  perhaps  under  the  impression,  which  the  later  and  Lest 
considered  cases  do  not  sustain,  that  when  this  question  was  solved 
and  the  answer  reached  that  the  waters  in  question  were  percolatinci, 
no  other  inquiry  need  be  made  except  to  ascertain  on  whose  lands 
they  were  found  when  used,  appropriated,  or  ot)icrwise  interfered 
with.  This  impression  that  percolating  waters  were  but  a  part  of 
the  lands  into  which  they  came  through  the  operation  of  natural 
laws,  and  hence  belonged  to  the  laud  owner,  and  that  his  owncrsliip 
was  as  complete  as  in  other  parts  of  his  land,  including  tlie  riglit 
of  use,  disposition,  and,  if  he  cliose,  of  waste,  resulted  from  L-in- 
guage  to  be  found  in  tlie  opinion  of  many  courts,  both  Englisli  and 
American,  tliough  doubtless  in  some  instances  the  expressions  of  the 
courts  were  mere  dicta,  or,  at  least,  should  be  construed  in  connec- 
tion with  the  circumstances  to  wliicli  they  wore  addressed.  Thus,, 
in  Saddler  v.  Lee,  G6  Ga.  45,  42  Am.  Eop.  62,  it  was  held  that  "tlic 
use  of  surface  water  flowing  regularly  in  well-defined  banks  is  about 
as  well  settled  as  any  legal  priiudple  can  be,  and  the  current  of 
authorities  also  seems  to  be  as  well  settled  that  subsurface  water 
which,  without  any  distinct  channel,  percolates  in  veins,  oo/.es  and 
filters  from  the  land  of  one  proprietor  into  that  of  anotlier  givrs  tlio 
latter  no  rights  thereto  which  the  law  recognizes."  "Water  wliidi 
is  the  result  of  natural  or  ordinary  percolation  througli  the  soil  is 
a  part  of  the  land  itself  and  belongs  alisolutely  to  the  owner  of  the 
land,  and  in  the  absence  of  any  grant,  he  may  intercept  and  inijic'lo 
Buch  undtTground  percolations,  though  the  result  be  to  intci-t'cre 
with  the  sources  of  supi)ly  of  springs  and  wells  on  adjacent  lands'': 
Edwards  v.  Ilaeger,  ISO  111.  <•!»,  54  X.  E.  176.  So,  in  IJloodguod  v. 
Avers,  lOS  X.  Y.  40(1,  2  Am.  St.  Kep.  443,  15  X.  E.  433,  Judge  Finch, 
Bjieaking  of  such  waters,  said  that  tliey  belonged  to  tlie  owner  of 
the  land  "as  much  as  the  earth  and  the  minerals  beneatli  the  sur- 
face; and  none  of  the  rules  relating  to  watercourses  and  their  dixer- 
siou  airily.  The  only  excejitious  estalilished  by  the  authorities  is 
that  of  certain  undei-gronnd  streams  ami  rivers  which  are  known 
and  notorious,  and  How  in  a  natural  channel  between  defined  banks. 
A  few  such  exceptions  are  admitted  to  exist,  and  otliers  may  occur; 
l>ut  (uitside  of  these,  s\il>surfaco  currents  or  jiercolations  are  not  gov- 
erned  by   tlie  rules  and  regulations  respecting  the  use  and   diversiorb 
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of  watercourses,  and  they  may  be  intercepted  and  diverted  by  the 
owner  of  the  land  for  any  purpose  of  his  own."  Many  other 
American  cases  might  be  cited  in  which  opinions  were  written  con- 
taining statements  of  similar  import,  among  which  are  Frazier  v. 
Brown,  12  Ohio  St.  294;  Westmoreland  etc.  Co.  v.  De  Witt,  130  Pa. 
St.  235,  18  Atl.  724;  Metcalf  v.  Nelson,  8  S.  Dak.  87,  59  Am.  St.  Eep. 
746,  65  N.  W.  911;  Crescent  etc.  Co.  v.  Silver  King  etc.  Co.,  17  Utah, 
444,  70  Am.  St.  Eep.  810,  54  Pac.  244;  Willow  Creek  etc.  Co.  v. 
Michaelson,  21  Utah,  248,  81  Am.  St.  Rep.  687,  60  Pac.  943;  Wheelock 
V.  Jacobs,  70  Vt.  162,  67  Am.  St.  Eep.  659,  40  Atl.  41.  All  of  the 
cases  heretofore  cited,  however,  were,  in  their  results,  perfectly  re- 
concilable with  what  is  everywhere  conceded  to  be  the  law  upon  the 
subject,  and  merely  sustain  land  owners  in  making  a  natural  and 
ordinary  use  and  improvement  of  their  property  which  incidentally 
tend  to  interfere  with  the  flow  of  percolating  waters  to  or  from  the 
lands  of  another.  This  cannot  be  aflirmed  of  Chatfield  v.  Wilson,  28 
Vt.  49,  and  Huber  v.  Mcrkel,  117  Wis.  355,  98  Am.  St.  Eep.  933,  94 
N.  W.  354,  both  of  which  affirm  the  absolute  right  of  land  owners 
to  deal  with  percolating  waters  as  their  interest,  caprice,  or  malice 
may  suggest,  though  thereby  the  property  of  adjacent  owners  is  sub- 
stantially or  wantonly  injured,  and  the  later  case  even  maintains  that 
this  right  of  the  landlord  is  a  vested  right  which  the  legislature 
cannot  impair  to  the  extent  of  prohibiting  him  from  the  needless 
discharge  of  waters  from  artesian  wells  on  his  lands,  though  such 
waters  are  percolating  and  such  discharge  draws  them  from  the 
lands  of  his  neighbor  in  greater  quantities  than  they  would  flow  but 
for  such  wells.  W^e  shall  not  here  state  the  facts  of  this  case,  be- 
cause it  is  reported  in  this  series,  but  will  quote  the  following  an- 
nouncement or  conclusion  of  the  court  for  the  purpose  of  showing 
the  extreme  views  which  are  promulgated  by  it:  "It  seems  clear 
that  it  must  be  held  that  the  appellant  had  a  clear  right  at  common 
law,  resulting  from  his  ownership  of  the  land,  to  sink  a  well  thereon 
and  use  the  water  therefrom  as  he  chose  or  allow  it  to  flow  away, 
regardless  of  the  effect  of  such  use  upon  his  neighbors'  wells,  and 
that  such  right  is  not  afCected  by  a  malicious  intent.  Whether  this 
right  results  from  the  absolute  ownership  of  the  water  itself,  as 
stated  in  some  of  the  authorities,  or  from  a  mere  right  to  use  and 
divert  the  water  while  percolating  through  the  soil,  is  a  question 
of  no  materiality  in  the  present  discussion.  In  either  event  it  is  a 
property  riglit  arising  out  of  his  ownersliip  of  the  land,  and  is  pro- 
tected by  the  common  law  as  such."  From  these  decisions  two  re- 
sults inevitably  flow:  1.  Whoever  finds  percolating  water  upon  his 
land  may  do  with  it  whatsoever  he  pleases,  though  thereby  the  own- 
ers of  adjacent  •  lands  are  seriously,  and  even  irreparably,  injured 
with  the  exception  that  ordinarily  he  cannot  collect  it  in  a  body  or 
artificial  channel  and  discharge  it  upon  such  lands  to  their  injury; 
and  2.  He  inay  be  despoiled  of  such  waters  by  the  owners  of  adjacent 
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lamls  and  others  whenever  it  ia  possi))le  for  them  to  so  despoil  hira 
without  entering  upon  his  hind.  \Vc  believe  that  the  more  carefully 
considered  decisions  do  not  permit  either  result,  and  that,  as  in- 
timated bv  Judge  Shaw  in  JlcCIintock  v.  Hudson,  1-il  Cal.  275,  74 
Pac.  847,  the  principal  ease  and  others  establish  a  rule  with  respect 
to  waters  percolating  in  the  soil  which  makes  it  to  a  large  extent 
immaterial  whether  they  are  or  are  not  part  of  an  underground 
stream. 

II.  Interferences    and    Diminutions    to    Which    Land    Owner    Must 

Submit. 

As  to  the  extent  to  which  a  land  owner  must  submit  to  the  diminu- 
tion of  sujiply  of  waters  percolating  through  tlie  soil  of  his  land, 
it  will  be  found,  we  think,  that  the  rules  applicable  to  surface 
waters  are  substantially  applicable  to  percolating.  Ho  cannot,  by 
his  insistence  of  his  rights  to  percolating  waters,  deprive  his  neigh- 
bors of  rights  which  naturally  accrue  to  them  as  the  owners  of 
lands  adjacent  to  his.  The  rights  of  each  land  owner  are  obviously 
to  some  extent  modified  by  the  rights  of  the  owners  of  adjacent  lauds. 
His  rights  are  not  more  sacred  than  tlieiis,  and  tliey  need  not  yield 
theirs  to  enable  him  to  have  a  more  extenedoii  or  valuable  use  of 
his.  Each  may  employ  his  lands  for  the  ordinary  purposes  of  cul- 
tivation, and  improve  them,  though  tliereby  the  lands  of  others  are 
rendered  somewhat  less  valuable.  I'^acdi  must  submit  to  the  carry- 
ing on  of  the  oriiiuary  proresses  of  husliamlry  in  tlie  (inliuary  man- 
ner on  the  lands  of  his  neighbor,  and  no  exeepliou  is  })erniittt'd  to 
this  ride  wlien  waters  percolating  through  the  soil  are  by  such  pro- 
cesses diverted  therefrom  or  carried  off  more  r:ipidly  than  they  other- 
wise would  be,  or  intercejited  before  their  entry  therein.  The  use 
of  one's  land  otherwise  lawful  is  not  nunle  unlawful  by  the  fact 
that  it  j)revents  water  from  ]>ercolating  to  the  lauiis  of  another  or 
luKteiis  or  increases  its  departure  thercl  roiii:  >,'e\v'  Albany  etc.  11.  li. 
Co.  V.  Peterson,  1-i  lud.  112,  77  Am.  Dec.  (JU;  Mosier  v.  Caldwell,  7 
rsev.  oGo;  Frazier  v.  Pjrown,  12  Ohio  St.  2!U;  liullum  v.  Harris,  5  K. 
1.  143;  llerrin,an  etc.  Co.  v.  Keel,  2.5  Utah,  Utj,  dv  Pac.  719.  Thus,  each 
l:i:i.i  owner  lias  the  i-ight  to  liave  wells  upon  his  premises  at  least  for 
d  !!!istic  piiri)oses,  and  he  who  first  olttaiiis  such  widls  cannot  prtM-ent 
his  neighbors  from  doing  likewise  i'H  the  grouul  that  the  sinking  of 
tlieir  wells  diiuinislied  or  whnUy  prevents  the  llow  of  water  iii  his:- 
bonh  v.  Prisi'oll,  2u  Conn.  o[V.',,  52  Am.  Dec.  ;;.'ii;;  (_;neiil,";ii'  v.  I'ran- 
ci>.  Is  i'irk.  117;  ()ce;ni  C.  C.  M.  A.  v.  Aslihnry  P.irk,  4n  X.  ,1.  Ivj.  147, 
3  Atl.  PiS;  <'reseent  et.'.  <  o.  v.  Silver  King  eH.'.  Co.,  17  Utah,  444, 
7u  .\ni.  M.  Ke]!.  bio,  ji  Pac.  24  1;  nor  does  the  grant  uf  an  easement 
to  iliaw  water  fmni  a  well  by  a  pipe  laid  in  the  gr(;und  and  used 
at  the  time  of  the  grant  preclude  the  gi'antor  or  his  successors  in 
interest  I'roni  digging  auuthei  w<dl  or  i-eser\  oir  on  this  land,  though 
the   effect  may   be  to  de.^troy   the   \alue   of   the   easement   b\-   di\'erliug 
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the  water  which  otherwise  percolated  into  the  well:  Davis  v.  Spaukl- 
ing,  157  Mass.  431,  32  N.  E.  650.  A  spring  fed  by  percolating  waters 
is  subject  to  the  same  rule  as  a  well.  Hence  there  is  no  remedy 
where  waters  are  prevented  from  reaching  the  spring,  or  from  per- 
colating away  from  it,  by  wells  dug  on  the  adjacent  lands  or  by 
other  operations  there  conducted  in  the  ordinary  manner  and  which 
the  land  owner  is  entitled  to  conduct  by  virtue  of  his  ownership 
of  the  soil:  Herriman  etc.  Co.  v.  Keel,  25  Utah,  96,  69  Pac.  619; 
Miller  v.  Black  Kock  Springs  etc.  Co.,  99  Va.  747,  86  Am.  St.  Eep. 
924,  40  S.  E.  27.  So  a  landlord  may  construct  and  maintain  trenches 
and  ditches  at  the  boundaries  of  his  land  or  elsewhere  thereon, 
though  thereby  springs  and  w'ells  on  the  lands  of  the  neighbor  are 
made  less  valuable:  Southern  Pac.  E.  Co.  v.  Dufour,  95  Cal.  615, 
30  Pac.  783.  Probably  he  may  even  construct  and  maintain  exten- 
sive tunnels  on  his  land,  though  they  result  in  like  injury  to  his 
neighbors:  Williams  v.  Ladew,  161  Pa,  St.  283,  41  Am.  St.  Eep.  891, 
29  Atl.  54;  Herriman  etc.  Co.  v.  Keel,  25  Utah,  96,  69  Pac,  719. 
Streets  and  sewers  may  also  be  maintained,  notwithstanding  their 
interference  with  percolating  waters:  Elster  v.  Springfield,  49  Ohio 
St.  82,  30  N.  E.  274.  If  lands,  are  used  for  mining  purposes,  as 
where  the  right  to  carry  on  a  mine  has  been  granted,  the  owner- 
ship of  the  surface  of  the  land  still  remaining  in  the  grantor  or 
his  successors  in  interest,  it  constitutes  no  valid  objection  to  the 
mining  operations  that  they  interfere  with  percolating  waters  to 
the  injury  of  the  owner  of  the  surface:  Wheatley  v.  Baugh,  25  Pa. 
St.  528,  64  Am.  Dec.  721;  Coleman  v.  Chadwick,  80  Pa.  St.  81,  21 
Am.  Eep.  93;  Trout  v.  McDonald,  83  Pa.  St.  144.  Where,  however, 
this  question  arises  between  the  owner  of  a  mine  and  owners  of 
adjacent  lands  who  have  not  by  grant  or  otlier  act  on  their  part 
conferred  any  right  or  interest  upon  him,  it  would  seem  to  be  more 
difficult  of  solution.  It  may  well  be  argued  that  mining  operations 
differ  from  the  ordinary  processes  of  husbandry,  especially  when 
by  tunnels  or  oherwise  they  necessarily  deplete  the  adjacent  lauds 
of  their  percolating  waters  or  prevent  such  waters  from  entering 
therein.  Nevertheless,  the  only  decision  on  this  subject  coming 
within  our  observation  maintains  that  for  injuries  thus  sustained 
by  reason  of  such  mining  operations  the  owner  of  the  adjacent  lands 
is  without  remedy:  Wheatley  v.  Baugh,  25  Pa.  St.  528,  64  Am.  Dec. 
721. 

In  the  cases  referred  to,  the  acts  permitted,  though  they  to  some 
extent  incidentally  affected  the  land  owner's  enjoyment  of  percolat- 
ing waters,  were  not  done  for  this  purpose  nor  from  a  malicious  de- 
sire to  injure  him  or  with  a  view  of  taking  water  which  was  his 
as  part  of  his  land  and  adding  it  to  the  lands  of  another  for  the 
purpose  of  profit.  Every  ordinary  operation  of  liusbandrj',  thoiioti 
innocent  in  many  circumstances,  may  be  so  carried  on  as  to  mani- 
festly involve  injury  to   the  proprietor  of  adjacent  lauds  to   an  ex- 
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tent  to  which  it  ig  incquitnble  to  require  him  to  submit.  Thus,  for 
the  purposes  of  irrigation,  each  land  owner  may  undonbtcilly  use  to 
some  extent  any  water,  whether  surface  or  subterranean,  upon  or 
forming  a  part  of  his  land,  but  while  the  extent  is  not,  we  believe, 
well  settled  judicially,  it  should  stop  short  of  depriving  his  neigh- 
bors entirely  of  their  rights  otherwise  existing  to  so  use  like  water 
for  a  like  purpose.  In  many  localities  the  construction  of  artificial 
ditches  along  the  side  or  near  lands  will  draw  off  the  waters 
])ercolating  to  tliom  to  the  extent  of  rendering  tliem  substantially 
less  productive  and  prove  not  less  damaging  than  the  removal  of 
the  soil  itself,  and  tlie  water  may  be  thus  drawn  off  for  the  pur- 
jiose  of  using  it  to  irrigate  the  adjacent  premises.  Whetlicr  tliis 
may  be  done  and  the  result  still  be  held  damnum  absque  injuria  we 
cannot  state,  but  to  us  it  appears  that  there  may  be  cases  in  which 
the  courts  must  interpose,  on  the  ground  that  the  one  land  owner  has 
in  effect  taken  the  property  of  another  and  added  it  to  his  own;  and 
that  if  percolating  waters  be  a  part  of  the  land,  there  is  no  more 
right  to  take  them  than  there  is  to  take  the  other  elements  which, 
togetlier  with  the  water,  make  up  the  whole  land,  every  part  of 
which  is  equally  tlie  property  of  the  land  owner.  ILich  land  owner 
may,  in  the  exercise  of  the  ordinary  rights  of  ownership  and  in 
the  ordinary  course  of  business  and  husbandry,  incidentally  affect 
the  rights  of  the  neighboring  land  owner  but  this  is  far  from  aflirm- 
ing  that  eitlier  may  conduct  operations,  the  chief,  or  perhaps  the 
only,  object  of  which  is  to  olitain  the  lands  of  his  neighbor  or  some 
part  tliercof,  and  add  them  to  his  own.  Ujion  this  subject  we  in- 
vite consi(U^ration  to  what  was  thus  said  in  I3assctt  v.  Salisbury  etc. 
Co.,  43  N.  11.  5G9,  8:2  Am.  Dec.  179:  "No  land  owner  has  an  absohite 
and  unqualified  right  to  the  unaltered  natural  drainage  or  percola- 
tion to  or  from  liis  neighbor's  lan<l.  In  general,  it  would  be  im- 
possible for  a  land  owner  to  avoid  disturbing  the  natural  percola- 
tion or  drainage,  without  a  practical  abandonment  of  all  improve- 
ment or  beneficial  enjoyment  of  his  land.  Any  doctrine  that  wmild 
forbid  all  action  of  a  land  owner,  afft'cting  the  relations  as  to  jicr- 
colation  or  drainage  between  his  own  and  his  neighbors'  lands, 
would  in  effei't  deprive  him  of  his  property;  and  so  far  from  l)(>ing 
an  application  of  the  maxim,  't'ujus  est  solum,'  etc.,  would  work 
a  general  denial  of  effect  to  it.  If  A  lias  the  abs(diite  and  unqualified 
right  to  receive  from  and  discharge  into  the  ailjoining  land  of  H 
all  the  drainage  and  percolatioTi,  as  they  naturally  flow  between 
that  land  and  his  own,  this  is  substantially  a  right  to  a  use  of 
B's  land,  j.ractically  depriving  the  latter  of  all  beneficial  enjoy- 
ment of  his  jirojierty,  and  in  effect  amounting  to  an  ajiju-ojuiat  ion 
of  it;  ami  as  B  and  the  other  neighboring  land  owners  must  ]]avo 
similar  rights,  the  imj)rovement,  or  beneficijil  occupation  of  lan,l, 
becomes  in  fact  im]>ossiVile,  and  property  in  the  soil  for  nenrlv  all 
useful    purposes    is    annihilated.     But    wc    do    not    think    it    follows 
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from  this,  as  some  recent  cases  have  held,  that  a  land  owner  has 
the  full  and  unlimited  ownership,  and  the  absolute  and  unqualified 
Tight  of  control  of  all  water  in  or  upon  his  land,  not  gathered  into 
natural  watercourses;  for  the  nonexistence  of  an  absolute  right  does 
not  conclusively  disprove  the  existence  of  a  qualified  right.  Nor 
■do  we  think  that  the  maxim  cited  can  be  applied  to  establish  an 
unqualified  ownership  of  such  waters  in  all  cases,  any  more  properly 
than  it  can  be  relied  on  to  prove  an  absolute  property  in  all  the 
tiir  within  one's  bounds.  If  the  land  owner  has  the  absolute  and 
unqualified  ownership  of  all  such  water  in  or  upon  his  land,  his 
neighbor,  by  digging  or  otherwise,  has  no  more  right  to  take  away 
his  property  water  than  his  property  sand.  If,  as  respects  the  soil, 
he  may  dig  as  he  pleases,  he  is  still  in  general,  limited  by  the  rule 
that  in  digging  he  must  not  take  away  his  neighbor's  soil,  by  ef- 
fectually removing  its  natural  supports.  If  a  natural  pond,  of  uni- 
form depth,  is  equally  divided  between  two  land  owners,  or  if  they 
have  dug  a  well,  half  on  the  land  of  each,  it  perhaps  would  not  be 
claimed  that  one  may  pump  his  half  of  the  pond  or  well  dry,  without 
regard  to  the  half  of  his  neighbor.  But  however  this  may  be,  if 
the  water,  not  gathered  into  natural  courses,  belongs  absolutely  to 
the  owner  of  the  land,  because  it  is  part  of  the  soil,  and  for  that 
reason  only,  it  must  be  subject  to  the  same  law  as  the  other  com- 
ponents of  the  soil — the  sand,  loam,  and  rock — which  may  not  or- 
dinarily be  removed  by  an  adjacent  owner,  by  the  withdrawal  of 
their  natural  supports;  for  the  maxim  from  which  such  ownership 
is  deduced,  when  applied  without  qualification,  as  it  must  be  to 
lead  to  this  conclusion,  ailows  no  sound  distinction."  These  views 
were  reiterated  in  Swett  v.  Cutts,  50  X.  H.  4.'J9,  9  Am.  Eep.  27G. 
In  neither  case  were  they  necessary  to  the  decision  of  the  question 
before  the  court  but  they  are  entitled  to  much  higher  rank  than 
ordinary  dicta,  because  in  both  cases  they  manifestly  resulted  from 
a    mature    consideration    of    the    principles    aftirmed. 

III.    Interferences    and   Diminutions   to    Whicli   Land   Owner   Need 

not    Submit. 

The  very  decided  weight  of  authority  supports  the  proposition 
that  a  laud  owner  has  no  right  by  anything  done  on  his  laud  to 
waste,  whether  through  malice  or  indifference,  the  percolating  waters 
there  found  or  which  he  therein  develops  or  brings  to  the  surface 
by  moans  of  ditches  or  wells,  with  or  without  pumping  apparatus, 
if  by  such  waste  the  neighboring  land  owner  is  deprived  of  per- 
colating waters  which  otherwise  would  be  within  his  land  and  wiiich 
he  there  has  a  necessity  for  using:  Barclay  v.  Abraham  (iowa),  yd 
X.  W.  lOSO;  Chesley  v.  King,  7-i  Me.  1G4,  43  Am.  Kep.  Jo9;  Still- 
water W.  Co.  v.  Farmer,  89  Minn.  58,  post,  p.  541;  93  N.  W.  907; 
Springfield  W.  W.  Co.  v.  Jenkins,  62  Mo.  App.  74;  ^Vileatley  v. 
Baugh,  25  Pa.  St.  528,  64  Am.  Dec.  721;  Ilaldemau  v.  Bruckliart, 
45   Pac     St.    514,   84   Am.   Dec.    511;    contra,   Iluber    v.    Merkel,    117 
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Wis.  S55,  OS  Am.  St.  Rep.  933,  94  X.  W.  354.  This  rule  is  incon- 
sistent -with  the  theory  that  a  land  owner  has  an  exclusive,  irre- 
sponsible ownership  of  whatever  percolating  waters  he  may  find 
in  his  land.  If  such  waters  are  property  in  the  sense  that  are  ether 
parts  of  the  land,  his  neibhhors  can  have  no  equity  to  prevent 
him  from  wasting  them  if  he  chooses,  even  though  it  resulted^ 
and  was  intended  to  result  in  an  incidental  damage  to  them.  The 
decisions  must  therefore  be  supported,  as  well  they  may  be,  on  the 
assumption  that  his  ownership  is  not  absolute,  but  is  qualified  by 
the  ownership  in  the  proprietors  of  adjacent  land,  and  exists  only^ 
as  in  the  case  of  a  running  stream,  to  the  extent  of  allowing  him 
the  use  of  the  water  for  the  purposes  of  husbandry  and  for  the 
carrying  on  of  some  other  business  in  a  prudent,  rational  manner, 
and  w-ithout  any  unnecessary  or  unusual  impairment  of  the  interests 
of    neighboring    land    holders. 

It  is  perfectly  possible,  as  in  the  principal  case,  by  the  boring 
of  wells  on  one's  premises,  with  and  sometimes  without  the  aid 
of  pumping  operations,  to  draw  off  waters  which  percolate  through 
the  lands  of  one's  neighbors,  and  thereby  make  such  lands  barren 
where  otherwise  they  would  be  highly  productive,  and  the  purpose 
of  such  wells  and  operations  may  be  to  sell  the  water  thereby  de- 
veloped, or  to  make  some  use  of  them  commercial  in  its  nature  and 
not  capable  of  being  ranked  as  an  ordinary  process  of  husbanlry, 
or  a  process  to  which  one  land  owner  is  ordinarily  required  to  sub- 
mit at  the  will  of  another.  The  process,  if  continued,  may,  and 
generally  must,  result  in  the  drawing  to  the  wells  ami  trouclies 
of  all  the  percolating  waters  within  a  wide  area  and  in  rendering 
the  adjacent  lands  partially  or  wliolly  barren.  Generally,  we  think, 
this  must  be  regarded  as  such  an  invasiim  of  the  rii^hts  of  the  jn'o- 
prictors  whose  lands  are  thus  injured  that  it  ought  not  to  be  al- 
lowed. Certainly,  there  are  decisions  not  in  coirt'ormity  witli  our 
virws.  Besides  the  cases  to  Avhich  we  have  rt't'errfMl,  pract  inrlly 
alliriiiing  that  a  man  may  do  as  he  pleases  with  any  percrdating 
^\;ifcrs  whifdi  he  may  be  aide  to  fin<l  on  his  lands,  llierc  is  Clark 
County  v.  ZMississipj.i  vU\  C(<..  80  :\riss.  'h]'),  31  Smilh.  90r,.  In  that 
case  it  appeared  that  in  a  neighborhood  in  wliiidi  were  se\rral  ar- 
tesian wells,  a  lumber  company  bored  f(nir  jnore  and  placed  in  one 
a  l^ipe  iutfi  whirh  was  forcod  fompi'ess(>d  air  of  sui-h  pnwcr  as  1o 
greatly  increase  the  natural  flow  of  tlie  water  and  to  diminish  tli'^ 
supjily  of  ydaintiff  and  of  all  pri\-nte  wells  situate  in  the  sniiic  town. 
The,  ii\irp(isf'  of  thus  doin^  was  to  suii]dy  a  ])0!id  for  lo^s  for  a  saw- 
mill (.p'Talcd  by  the  company.  It  ap[>oared,  lonvover,  that  tin' 
a'-ts  f}f  llif  defendant  were  done  in  0..0.I  faith  and  without  any 
desire  to  injure  anyone,  an.]  tlii-se  cireumstain'os  were  thought  sulli- 
cient  to  justify  the  defendant  in  'what  he  .lid  an^l  to  warrant  the 
refusing  of  an  injunctinn  souLrht  un  liehalf  of  the  county  whose  pre- 
existing  well    had   boon    ercativ    diminisjicl    in    flow   and    value.     The 
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court  said:  "The  right  to  bore  for  water  to  be  used  on  the  land 
for  the  business  uses  of  the  owner  of  the  land  is  fully  recognized." 
As  a  general  rule,  this  may  be  conceded,  but  that  it  is  applicable 
■when  all  other  neighboring  land  owners  must  necessarily  lose  their 
right  to  use  for  business  or  other  purposes  the  water  percolating 
through  their  lands  may  well  be  doubted.  Possibly  the  case  cited 
may  be  defensible,  but  it  is  certainly  questionable,  because  it  sus- 
tains the  right  of  one  land  owner  to  percolating  waters  to  the  ex- 
tent of  destroying  like  rights  of  other  land  owners  whose  equities 
are  as  apparent  and   as  persuasive  as  his. 

The  owner  of  land  sunk  a  well  and  secured  a  flow  of  water  there- 
from rising  several  feet  above  the  surface  of  the  ground.  She  then 
erected  a  bathhouse,  and  pumped  water  from  the  well  into  the 
house  and  the  bathtubs  therein,  and  built  up  a  large  and  profitable 
business.  Subsequently  other  wells  were  sunk  in  the  same  neigh- 
borhood, whereby  the  flow  of  the  water  in  her  wells  was  somewhat 
diminished.  Subsequently,  the  city  sunk  wells  on  its  premises  and 
erected  waterworks  and  pumping  machinery,  and  pumped  therefrom 
such  quantities  as  were  needed  for  the  city  supply,  and  thereby 
caused  the  flow  in  the  other  well  to  entirely  cease  at  such  times 
as  the  pumping  operations  were  being  carried  on.  She  brought  an 
action  against  the  city  to  recover  conifjensation  for  damages  claimed 
to  have  resulted  from  its  act  in  diverting  the  water  from  her  well, 
and  claimed  that  if  the  city  had  exercised  care  to  avoid  wasting  the 
water,  and  used  such  only  as  was  necessary,  no  injury  would  have 
resulted  to  the  plaintiff.  A  verdict  was  returned  and  a  judgment 
entered  in  her  favor.  It  was  held  to  be  clear  "that  for  any  dam- 
age done  by  defendant  to  plaintiff  in  depriving  her  of  the  free  and 
accustomed  use  of  the  water  in  her  well  for  the  usual  domestic 
purposes,  the  city  would  be  liable,  because  in  any  event  its  use 
of  the  water  was  for  extraordinary  and  artificial  purposes";  and 
that  "whether  defendant  would  be  liable  for  using  its  well  in  tlie 
supplying  of  water  to  the  inhabitants  of  the  city,  thereby  at  times 
interfering  with  the  plaintiff's  supply  of  Avater  for  the  purpose  of 
operating  her  bathhouse,  depends  on  the  reasonableness  of  defend- 
ant's use  of  its  wells";  and  that  "the  reasonableness  of  the  use 
is  not  to  be  measured  by  the  wants  or  necessities  of  the  def'^udaut, 
but  it  is  to  be  determined  in  view  of  all  the  facts  and  circumstances 
and  in  view  of  the  number  and  wants  of  otlier  wells  on  the  stream"; 
and  that  "each  party,  for  artificial  purposes,  had  the  right  to  use 
the  water,  and  each  was  bound  to  so  exercise  tliat  right  as  tu  eaiiso 
the  other  the  least  inconvenience  and  damage.  From  the  nnture 
of  the  case,  neither  of  the  parties  being  aide  to  roturn  the  water 
to  the  stream  whence  it  came,  the  reasonableness  of  the  use  is  to' 
be  determined  in  view  of  tliat  as  well  as  otlier  facts.  I'oWi  ha\-ing 
an  equal  right  to  tlie  water  for  artificial  uses,  neither  can  so  ex- 
ercise  that   right   as  to   wholly   deprive   the    other   of   its   use   at   any 
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time":  Willis  v.  City  o-f  Perry,  92  Iowa,  297,  60  N.  W.  727.  A 
like  conclusion  was  reached  in  somewhat  similar  circumstances  in 
Smith  V.  City  of  Brooklyn,  46  N.  Y.  Supp,  141,  18  App.  Div.  340, 
Smith  V.  Brooklyn,  160  N.  Y,  357,  54  N.  E.  787,  though  in  that,  as 
well  as  in  the  Iowa  case,  the  assumption  seems  to  have  been  made 
that  the  waters  in  question  were  from  well-defined  subterranean 
fitreams,  rather  than  from  jiercolatiug.  The  rule  was,  however, 
applied  by  the  courts  of  iS'ew  York  to  waters  of  this  class  in 
Torbell  V.  City  of  New  York,  164  N.  Y.  522,  79  Am.  St.  Kcp.  666, 
58  N.  E.  644,  a  case  wherein  it  appeared  that  the  defendant  sank 
wells  upon  his  land,  drew  water  therefrom  for  the  purpose  of  mer- 
chandise, and  thereby  deprived  the  plaintiff  of  his  supply  of  under- 
ground water.  In  sustaining  a  judgment  in  favor  of  the  plaintiff, 
the  court  of  appeals  said:  "In  the  cases  in  which  the  lawfulness  of 
interference  with  percolating  waters  has  been  upheld,  either  the 
-reasonableness  of  the  acts  resulting  in  the  interference,  or  the  un- 
reasonableness of  imposing  an  unnecessary  restriction  upon  the  own- 
er's dominion  of  his  own  laud,  has  been  recognized.  In  the  ab- 
sence of  contract  or  enactment,  whatever  it  is  reasonable  for  the 
owner  to  do'  with  his  subsurface  water,  regard  being  had  to  the 
definite  rights  of  others,  he  may  do.  He  may  mak§  the  most  of  it 
that  he  reasonably  can.  It  is  not  unreasonable,  so  far  as  is  now 
apparent  to  us,  that  he  should  dig  wells  and  take  therefrom  all  the 
water  that  he  needs  in  order  to  the  fullest  enjoyment  and  usefub 
ness  of  his  land  as  land,  either  for  purposes  of  pleasure,  abode, 
productiveucss  of  soil,  trade,  manufacture,  or  for  whatever  else  the 
land  as  land  may  serve.  He  may  consume  it,  but  must  not  dis- 
charge it  to  the  injury  of  others.  But  to  fit  it  up  with  wells  and 
pumps  of  such  pervasive  and  potential  reach  that  from  their  base 
the  defendant  can  tap  the  water  stored  in  plaintiff's  land,  and  in 
all  the  region  thereabout,  and  lead  it  to  his  own  land,  and  by 
luorehandising  it  prevent  its  return,  is,  however  reasonable  it  may 
aj)pear  to  the  defentiant  and  its  customers,  unreasonable  as  to  tho 
pl;iiiitilT  and  others  whose  lands  are  thus  chuulestincly  sapped,  and 
tlieir  value  impaired.  The  learned  trial  judge  found  that  the  acts 
of  the  defendant  were  a  trespass.  Xo  doubt  trespass  can  be  com- 
niittc(l  by  the  projection  of  force  beyond  the  boundary  of  tlie  lot 
where  tho  projecting  instrument  is  operated.  Injuries  caused  by 
explosions  are  familiar  instances.  We  think  tho  fimling  justified  by 
tho  particular  facts  of  the  case.  Force  is  not  necessnrily  direct 
violence.  It  may  be  produced  by  the  employment  of  such  material 
agencies  or  instruments  as  become  effective  by  the  co-operation  of 
the  forces  of  nature,  and  such  is  the  case  befc.re  us." 

A    railroad    company    sank    a    large    well    on    its    own    land,    which 
was    fed    bv    percolating    waters,    and    drew    therefrom    twenty-five 
•thousand   gallons   of   water   per   day,   which   was   used   in   its   locomo- 
tives   and    machine-shops,    and    tliereby    destroyed    a   well   previously 
-existing   on   adjacent    lands    and    there   used  for    domestic    purposes. 
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The  owner  of  the  latter  well  brought  an  action  against  the  rail- 
road company  for  the  damages  which  he  claimed  resulted  from  this 
obstruction  of  his  well.  A  verdict  and  judgment  having  been  en- 
tered against  him,  he  appealed  to  the  court  of  civil  appeals,  where 
the  judgment  was  reversed  upon  the  authority  of  the  case  last  cited, 
and  the  views  expressed  in  the  quotation  made  therefrom  by  us 
•were  approved:  East  v.  Houston  etc.  E.  Co.  (Tex.  Civ.  App.),  77 
S.  W.  646. 

Ko  case  in  its  contribution  to  the  law  upon  this  subject  exceeds 
in  value  the  principal  case,  though  to  some  extent  that  value  may 
be  diminished  by  its  reliance  upon  the  peculiar  and  exceptional  cir- 
cumstances there  detailed.  These,  we  believe,  might  safely  have 
been  omitted  from  consideration,  and  the  doctrines  of  the  case  pro- 
mulgated as  applicable  to  every  part  of  the  Union  where  it  may 
happen  that  percolating  waters  exist,  but  in  such  limited  quantities 
that  an  act  done  by  one  land  owner  is  in  the  nature  of,  or  results 
in,  an  extraordinary  or  artificial  use  of  such  water  to  the  detriment 
of  an  owner  of  adjacent  lauds. 


'CUETIX  V.  SALMON  RIVER  HYDRAULIC  GOLD  MIX- 
IXG  AXD  DITCH  COMPAXY. 

[141    Cal.    308,    74   Pac.    851.] 

CORPORATIONS.— Oral  Authority  is  Sufiacient  to  Authorize 

the  Agent  of  a  Corporation  to  execute  a  promissory  note.  (p.  77.) 
CORPORATION,  Ratification  by  of  an  Unauthorized  Note. — 
If  a  note  purporting  to  be  the  note  of  a  corporation  is  executed 
without  authority  and  the  transaction  is  fully  entered  upon  its  books, 
and  it  retains  the  consideration  of  the  transaction  and  accepts 
all  its  benefits,  it  must  be  held  to  have  ratified  the  execution  of  the 
note;  or  perhaps  it  is  more  accurate  to  say  that  an  estoppel  is  raised 
by  the  conduct  of  the  corporation  precluding  it  from  resisting  the 
enforcement   of   the  note.      (p.   77.) 

CORPORATION— Promissory  Note  Secured  by  a  Void  Mort- 
gage.— Though  a  note  and  mortgage  purporting  to  be  executed  by 
a  corporation  are  void  because  not  authorized  at  a  meeting  of  the 
board  of  directors  assembled  as  required  by  statute,  and  the  mort- 
gage is  never  ratified  in  writing  as  required  by  law,  yet  the  note 
may  be  ratified  by  the  acquiescence  of  the  corporation  or  the  reten- 
tion bj'  it  of  the  consideration,  and  when  so  ratified,  may  be  enforced. 
(p.   77.) 

RES  JUDICATA. — A  Judgment  Denying  the  Right  to  Fore- 
•  close  a  Mortgage  against  a  corporation  on  tho  ground  that  its  exe- 
cution was  not  authorized  or  ratified  in  tlie  manner  prescribed 
by  statute  is  not  an  adjudication  that  the  plaintiff  is  not  entitled 
to  enforce  the  promissory  note  to  secure  which  the  mortgage  pur- 
ports to  be  given.  Hence,  an  action  may  subsequently  bo  maiu- 
•tained  on  such  note.     (p.  78.) 
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J.  P.  O'Brien,  for  the  appellant. 
J.  B.  Curtin,  for  the  respou.dent. 

^^^  IIJvXSIIAW^,  J.  Tliis  was  an  action  npon  a  promifsory 
note  executed  by  the  corporation  to  Thomas  W.  Weils,  one  of 
its  directors,  and  by  him  assi^med  after  maturity  to  plaintilT 
lierein.  An  action  was  prosecuted  by  this  plaintiff  to  fore- 
close a  mortga»ie  given  by  the  corporation  to  secure  the  note. 
The  decision  of  this  court  npon  that  action  will  be  found 
reported  in  the  130th  volume  of  our  reports,  at  page  345. 
That  opinion  contains  all  of  the  facts  pertinent  to  the  present 
consideration.  It  was  there  held  that  tlie  mortgage  was  void. 
But  while  the  note  and  the  attempted  mortgage  were  executed 
at  the  same  meeting  of  the  board  of  directors,  and  were  thus 
both  voidable  at  the  election  of  the  corporation,  the  require- 
ments of  the  law  for  validating  such  an  instrument  as  a  mort- 
gage are  essentially  diffcrcr.t  from  those  pertaining  to  the  like 
validation  of  a  promissory  note.  Thus,  in  Curtin  v.  Salmon 
River  etc.  Co.,  130  Cal.  345,  80  Am.  Eep.  132,  G2  Pac.  552, 
above  quoted,  it  is  pointed  out  tliat  a  mortgage  to  be  efiectivG 
nmst  be  made  by  the  board  of  directors.  But,  under  tlie  pro- 
visions of  the  act  of  18S0,  tlie  consent  of  two-thirds  of  the 
stockholders  is  requisite  to  its  validity.  The  stockholders  are 
thus  made  a  comyionent  part  of  tlie  poAver  to  make  a  mort- 
gage eilective,  but  cannot  l)y  any  act  of  their  own  make  a 
mortgage  or  validate  one  that  has  ^*^  not  been  ]>reviously  au- 
thorized and  executed  by  the  board  of  .directors.  'J'he  autlioriza- 
tion  to  execute  a  mortgage  must  bo  in  writing  (Civ.  Code,  sec. 
2309),  while  autliority  to  execute  a  note  may  ])e  oral:  1  ]^aiiiel 
on  Negotiable  Instruments,  sec.  274.  The  law  touching  the 
validation  of  a  ])romissory  note  irregularly  issued  by  a  cor- 
poration, and  invalid  in  its  execution,  is  set  forth  in  Pliillips 
V.  Sanger  J. umber  Co.,  130  Cal.  4 1)!,  02  Pac.  749,  a  case  in 
priiicii)lG  alni()>t  identical  with  the  one  under  con>idci-aii(tn. 
Tberc,  as  here,  the  action  was  u])on  a  proitiissorv  note  in- 
valid in  its  execution:  there,  as  here,  the  plaintilT  claimed  a 
ratification;  thei'c.  as  here,  the  coi-]»oratioii  recei\C(l  tlie  ])one- 
fits  of  llie  lo;ui  evidenced  ])y  tlie  note;  there,  as  here,  Avith 
knowledge,  and  by  loiiL>--ceiit imied  silence,  acquiesced  in  tin? 
contract,  and  never  attempted  or  offei-ed  to  rescind;  and  tlieiw., 
as  here,  tliere  is  in  the  answer  of  the  cor]K)ration  no  offer  to 
restore  the  cou-^idi-i-nt  ion.  'I'liis  court,  in  holdinu  that  the 
corporation  was  bound  by  its  s])ccific  contract  under  tlie  doc- 
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trine  of  ratification,  said :  *'Xor  will  the  result  be  changed  if  we 
assume  that  there  was  no  authority  originally  for  the  execu- 
tion of  the  note.  An  agency  may  be  created  by  subsequent 
ratification,  as  well  as  by  precedent  authority  (Civ.  Code,  sec. 
:2307) ;  and  where  an  oral  authorization  would  suffice  for  con- 
ferring an  agency,  it  will  be  ratified  by  accepting  or  retaining 
the  benefit  of  the  act  with  notice  thereof:  Civ.  Code,  sec.  2310. 
The  case  here  comes  clearly  within  these  provisions.  Oral 
authority  is  sufficient  to  create  an  agent  to  execute  a  note  or 
notes  (1  Daniel  on  Xegotiable  Instruments,  sec.  274)  ;  and 
this  is  equally  true  in  the  case  of  corporations  as  of  natural  per- 
sons :  Waterman  on  Corporations,  sec.  30 ;  Greig  v.  Eiordan,  99 
€al.  322,  33  Pac.  913;  Crowley  v.  Genesee  Co.,  55  Cal.  273, 
The  transaction  in  this  case  was  fully  entered  in  the  books  of 
the  defendant,  and  notice  thus  imparted  to  it:  1  Waterman  pn 
Corporations,  480;  Holden  v.  Hoyt,  134  Mai=3.  1S4.  After 
such  notice  it  retained  the  consideration  of  the  transaction,  and 
thus  accepted  its  benefits.  It  must  therefore  be  held  to  have 
ratified  the  transaction." 

This  language,  mutatis  mutandis,  is  directly  applic<ible  to 
the  case  at  bar.  It  would,  perhaps,  be  more  technically  ac- 
curate to  say  that  an  estoppel  in  pais  was  raised  by  the  conduct 
^^^  of  the  corporation  against  the  enforcement  of  the  note, 
rather  than  that  it  had  formally  ratified  it:  Blood  v.  La  Serena 
Land  etc.  Co.,  113  Cal.  221,  41  Pac.  1017,  45  Pac.  252.  But 
.as  the  legal  effect  is  the  same,  it  can  here  matter  but  little  by 
what  name  it  be  called. 

Except  for  this  ratification  or  for  tliis  estoppel,  it  is  un- 
-questionably  true  that  plaintiff  could  not  enforce  tb.e  contract 
evidenced  by  the  promissory  note,  since  it  would  in  no  sense 
liave  been  the  contract  of  tlie  corporation.  And  in  siicli  cases, 
as  the  authorities  all  hold,  the  recovery  of  tlie  plaintiiT  must 
be,  not  on  the  express  contract,  which  is  invalid  or  void,  but 
for  money  had  and  received,  quantum  meruit,  quantum  vab?- 
bat,  or  indebitatus  assumpsit,  as  tlie  facts  mav  warrant.  But 
here  the  cause  of  action  is  directly  upon  the  promissoj'v  note 
originally  invalid,  but  made  valid  by  the  conduct  of  the  cor- 
poration. Such  an  action  is  itself  sust.ainal)le  under  all  of  the 
authorities  dealing  with  like  facts.  We  have  nlrendv  r-itcd 
Phillips  V.  Sanger  Lumber  Co.,  130  Cal.  431,  G2  Pac.  719.  as 
being  directly  in  point.  TJiere  may  be  added  from  our  own 
state,  Underbill  v.  Santa  Barbara,  93  Cal.  30().  28  Pac.  1049; 
San  Diego  v.  Pacific  Beach  Co.,  112  Cal.  Gl,  41  Pac.  333;  Illi- 
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nois  Trust  etc.  Bank  v.  racific  Ey.  Co.,  117  Cal.  332,  49  Pac. 
197;  Gribhlc  v.  Colninbus  Browing  Co.,  100  Cal.  71,  3-4  Pac. 
b'27;  and  P>l<u)(l  v.  La  Serena  Land  etc.  Co.,  113  Cal.  221,  41 
Pac.  1017,  4.J  ]'ac.  252;  and  elsewhere  reference  may  be  made 
lo  J')Osiek  V.  Tlioinas,  G(3  Led.  104;  AVitter  v.  Grand  Papids 
Flour  Mill  Co..  78  Wis.  543,  47  X.  W.  729;  Hotel  Co.  v.  Wade, 
97  U.  S.  13;  Union  Pac.  Py.  Co.  v.  Chicago  etc.,  51  Fed.  326. 

Jt  is  furtber  contended  that  by  reason  of  plaintill's  foi'iner 
action  to  foreclose  the  mortgage,  and  his  failure  therein,  by 
reason  of  tlie  decision  against  the  validity  of  the  mortgage, 
he  is  estopped  from  prosecuting  this  action,  and  that  tlie 
former  judgment  is  a  bar.  It  is  to  be  noticed,  however,  that 
the  •.•li'cision  itself  in  the  former  case  limits  its  a]ii)licaliility 
strictly  to  the  question  of  the  mortgage  lien,  saying:  ""Wliether 
the  defendant  would  be  estopped  from  contesting  the  claim  of 
the  plaintiff  to  recover  th.e  moneys  advanced  to  it  by  him  is  not 
here  involved.  The  plaintilE  seeks  by  this  action  the  sale  of 
the  defendant's  property  in  payment  of  the  note  held  by  him, 
liut  unless  the  defendant  has  created  a  lien  ui>on  tlie  property, 
the  ]ilainti(r  cannot  maintain  the  present  action  *"•'  for  com- 
])elling  its  sale."'  The  question  there  presented  Avas  one  ad- 
dressed to  cfjuitv  for  the  foreclosure  of  an  allcgt  d  lien  created 
upon  real  pro|)erty.  In  an  action  to  foreclose  a  mo]-tgage  the 
}iiortL;aged  premises  constitute  the  pritnarv  fund  out  of  which 
tlic  debt  is  to  lie  ]iaid,  and  a  personal  judgment  can  only  follow 
after  tlie  exhaustion  of  the  security.  The  etTect  of  that  deci- 
sion i<.  that  there  was  not,  and  never  had  been,  any  security 
fo!'  till'  promissory  note.  In  the  pres(Mit  action  the  jilaintiff 
seek-  enforc'Miient  of  the  contract  evidenced,  by  a  ]iromissory 
UMt,.  which  is  not,  and  never  was.  s(>cured.  That  he  is  en- 
title to  jii'osecute  such  an  action,  even  though  an  abortive  at- 
teiiipf  was  made  to  give  security,  is  decided  in  Powell  v.  Pat- 
ter-Mii.  ]nO  Cal.  23'1.  34  I^U'.  (577,  where  tlie  plaint i If  brou-lit 
suit  to  forcri'i-f  a  mortgage  which  was  void.  Tliere  was  pre- 
tend.-d  .-ri  ui'ii  V.  liut  in  fact  no  securitv  at  all.  and  this  court 
held  tli:it  a-;  til'  Tiioi'ti:a'_'--  soimlit  to  be  foreclosed  was  void  and 
of  no  elTisi.  tlie  plaintilf  was  entitled  to  a  ])ersonal  judgment 
upnii  the  U'ltc.  If  in  that  cas(>  it  was  permissible  for  the  coiii-t, 
in  an  aitii>n  hron-lit  siiecillcallv  to  foreclose  a  mori'^age,  to 
(hi-lar^'  til*/  -eciii-itv  void  and  till  render  a  personal  judgm(Mit 
for  the  amount  of  tlie  iiote^  no  reason  can  be  pei-ceived  wliv  a 
j'hiintilT  in  a  srjiarate  action  at  law  upon  the  note  aloue  should 
not  he  entitled  t<j  his  reco\erv. 


Dec.  1903.]     CujjTiN  v.  Salmon  River  etc.  Ditch  Co.        79 

In  conclusion,  it  may  be  said  that  if  the  ruling  of  the  court 
in  refusing  to  strike  out  certain  parts  of  plaintiffs  complaint 
was  technically  erroneous,  it  worked  no  possible  injury  to  the 
defendant.  The  evidence  was  sufficient  to  establish  knowledfre 
and  acquiescence  upon  the  part  of  the  corporation  and  its 
members. 

The  judgment  and  order  appealed  from  are  affirmed. 

McFarland,  J.,  and  Lorigan,  J.,  concurred. 
Hearing  in  Bank  denied. 


A  Co7-poration,  by  receiving  the  benefits  from  the  performance 
of  a  contract,  may  be  estopped  to  set  up  the  defense  of  ultra  vires: 
VoTight  V.  Eastern  BTdg.  etc.  Assn.,  172  N.  Y.  508,  92  Am.  St.  Rep. 
761,  65  N.  E.  496;  Wuerfler  v.  Trustees  of  Grand  Grove,  116  Wis. 
19,  96  Am.  St.  Eep.  940,  92  N.  W.  433;  White  v.  Commercial  etc. 
Bank,  66  S.  C.  491,  97  Am.  St.  Eep.  803,  45  S.  E.  94.  And  a  cor- 
poration mav  ratify  the  unauthorized  acts  of  its  agents:  Washing- 
ton Sav.  Bank  v.  "Butchers'  etc.  Bank,  107  Mo.  13.9,  28  Am.  St. 
Rep.  405,  17  S.  W.  644;  Sherman  Center  etc.  Co.  v.  Morris,  43  Kan. 
282,  19  Am.  St.  Eep.  134,  23  Pae.  569.  See,  however.  McNulta  v. 
Corn  Belt  Bank,  164  III.  427,  56  Am.  St.  Eep.  203,  45  N.  E.  954. 
Thus,  where  a  mortgage  is  signed  by  its  president  and  secretary 
without  authorization  by  resolution,  but  the  corporation  receives 
the  benefits  of  the  mortgage,  the  defects  in  its  execution  will  be 
deemed  cured  by  acquiescence  and  ratification:  Dexter-ITorton  & 
Co.  V.  Long,  2  Wash.  435,  26  Am.  St.  Eep.  867,  27  Pae.  271;  Wright 
V.  Hughes,'  119  Tnd.  324,  12  Am.  St.  Eep.  412,  21  N.  E.  907.  But 
see  Duke  v.  Markham,  105  N.  C.  131,  IS  Am.  St.  Eep.  389.  10  S.  E. 
1017.  Eatification,  however,  cannot  give  effect  to  an  unauthorized 
act,  unless  the  person  or  corporation  making  the  ratification  could 
in  the  first  instance  have  authorized  the  act:  Curtin  v.  Salmon 
Eiver  etc.  Co.,  130  Cal.  345,  80  Am.  St.  Eep.  132,  62  Pae.  552.  See, 
too,  Lvndon  Mill  Co.  v.  Lyndon  Literary  etc.  Inst.,  63  Vt.  581,  25 
Am.  St.  Eep.  783,  22  Atl.  575. 
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ESTATE  OF  :\fcKEAa. 

[141   Cal.   403,    74  Pac.   1039.] 

PARENT  AND  CHILD— Adoption  Proceedings.— Tho  fact 
that  tile  fatlior  of  flie  ehild  adojitcd  appoare<l  before  tho  .iudge  is 
Biifticicntly  established,  on  a  colhitcral  attack  on  tho  adoption,  by 
the  statement  in  the  order,  that  the  petitioner  and  the  minor  child, 
and  ail  porBuus  whose  consent  is  necessary  have  appeared  herein  as 
provided  by  law.      (p.  83.) 

PARENT   AND   CHILD— Adoption   Proceedings,    Construction 

of. — While  proceedings  under  the  statute  for  tho  adoption  of  a 
minor  child  are  noi  strictly  judicial,  they  tall  for  the  exercise  of 
judicial  functions,  and  in  construTnjr  them  such  a  reasonnlile  con- 
struction should  be  given  as  will  sustain,  rather  then  defeat,  the 
object   they    have   in    view.      (p.    S4.) 

PARENT  AND  CHILD— Adoption  Proceedings. — Failure  of 
the  Court  to  Examine  the  Child  or  its  Parents  or  the  Persons  Pur- 
porting to  Adopt  it  is  an  error  of  procedure  whi<'h  cannot  afi'iM't  the 
validity  of  the  adoption,  where  the  court  had  obtained  jurisdiction 
of  all  the  parties,      (p.  So.) 

PARENT  AND  CHILD— Adoption  Proceedings— Estoppel. — 
One  Claiming  Under  a  Deceased  Adopting  Parent  is  estopped  from 
qiu'stioning  the  validity  of  the  adoption,  it'  such  parent,  in  his  life- 
time,  was   so    estopped,      (p.    8.5.) 

PARENT  AND  CHILD — Adoption  Proceedings— Estoppel. — 
An  Adopting  Parent  with  Whom  an  Adopted  Child  Lives  is  estopped 
from  questioninfj  the  validity  of  the  adujjtion  jtniceedincrs  on  the 
ground  of  mere  irreguiarilies  not  involving  the  jurisdiction  of  the 
judge,      (p.    85.) 

PARENT  AND  CHILD.— An  Adopted  Child  has  the  Right  to 
Nominate  an  Administrator  of  the  Deceased  Adopting  Parent  wiiere, 
as   such,   slie   is   sole    heir   of   his   estate.      {[>.    b.'.j 

W.  ^r.  Cannon  and  Frank  Freeman,  for  tlic  appellant. 
!NrcCoy   &    Cans,    for   the   respondents. 

405  LOIMCAX,  J.  This  is  an  apjv'al  from  an  onler  of  tlic 
fujx'rior  court  of  Sha>ta  county,  refusing  to  revoke  k'lters 
of  ailniini.-tration  in  tlie  above  estaf(\,  and  the  real  ])oint  in- 
volved   is   as   io   the   validity   of   certain   adoption   ])roeee(!ii|os. 

The  rr,-]M)iidi]it  Charl(>s  J.  Teass  is  the  hu.-haiid  of  Helen 
]\I(d\eaL:-Tea-s,  and  was  a])])ninted  administrator  of  said  es- 
tate npoii  till'  reijuest  of  his  wife,  who  (daime(l  to  be  the 
adnptrd  dauL'hter.  and.  as  such,  sole  heir  of  deci'asfMl.  At  the 
time  of  l':ie  alieL;-ed  adoption,  ]\rrs.  Teass,  then  llelcii  Sk'e(ds. 
was  a  minor,  (.)ver  the  age  of  twelve  years,  ami  the  daughter 
of  Spencer  \j.  and   Anna  J-^.  Skeels. 

On  Deee'miier  ;.,  l^'.'o.  William  ]\rcT\eng  and  the  deceased, 
Cora  \'.  M(d\(.'ag.  his  wife,  jointly  applied  to  the  judge  of  the 
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superior  court  of  Shasta  county  for  an  order  of  adoption  by 
them  of  said  child,  and  filed  therewith  their  written  agreement 
of  adoption  required  by  law.  The  written  consent  of  said 
minor  was  likewise  filed,  together  with  that  of  her  father  and 
inother  consenting  to  and  authorizing  the  making  of  such  order 
of  adoption. 

Thereafter  the  judge  of  said  superior  court  made  and  filed 
an  order  for  the  adoption  by  said  William  and  Cora  V.  Mc- 
Keag of  said  minor,  which  order  recited,  among  other  things: 
^'That  the  petitioners  and  said  minor  child,  and  all  persons 
whose  consent  is  necessary,  have  appeared  herein  as  provided 
by  law,  and  ....  it  is  hereby  ordered  that  said  petitioners 
William  Mclveag  and  Cora  V.  McKeag,  his  wife,  adopt  said 
minor  child  ....  and  said  minor  child  shall  be  treated  by 
them  in  all  respects  as  their  own  lawful  child  should  be 
treated,  including  the  right  of  inheritance,  ....  and  shall 
bear  to  each  other  and  toward  each  other  the  relation  and 
relations  of  parents  ....  and  child." 

Prior  to  said  adoption  said  minor  had,  for  some  six  or 
seven  years,  been  living  with  said  William  and  Cora  jMcKeag, 
and  after  said  adoption  continued  to  live  with  them  until  their 
death — William  McKeag  dying  a  couple  of  years  before  his 
wife.  William  and  Cora  V.  ]\IcKeag  had  no  other  children, 
'**^**  and  a  strong  feeling  of  parental  love  and  affection  existed 
at  all  times  between  the  adoptive  parents  and  said  child,  and 
so  continued  to  the  death  of  the  former. 

Said  Cora  V.  McKeag  died  intestate  in  Shasta  county  in 
July,  1901,  and  after  the  issuance  of  letters  of  administration 
"to  said  respondent,  the  appellant,  a  sister  of  said  deceased, 
■claiming  to  be  one  of  the  heirs  at  law,  petitioned  to  have  the 
letters  issued  to  respondent  revoked,  and  letters  issued  to  her- 
self, which  petition  was  denied. 

Upon  the  hearing  in  the  lower  court,  the  validity  of  the 
adoption  proceedings  was  the  sole  point  in  issue,  as  it  is  the 
sole  question  for  determination  here. 

Tlie  appellant  claims:  1.  That  the  judge  before  whom  the 
adoption  proceedings  w^ere  had,  acquired  no  jurisdiction  to 
make  the  order  of  adoption,  because  tlie  father  of  the  minor 
child  did  not  appear  personally  before  him  during  any  part 
of  the  proceedings;  and  2.  That  neither  the  adopting  parents 
nor  the  father  of  the  minor,  nor  the  minor  herself,  were  ex- 
amined by  the  judge  on  the  hearing,  either  separately,  or  at 
all. 
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Upon  the  first  point  it  is  insi:?tod  tliat  it  is  not  enough 
for  the  adoption  procoedinjzs  to  show  tliat  the  father  con- 
sented in  writing  to  the  adoption  of  his  child,  but  that  the 
order  of  adoption  should  atlirmatively  show  that  he  was  ac- 
tually present  at  the  licaring  upon  the  petition.  We  think, 
however,  on  this  collateral  attael<,  that  tlK3  fact  does  sulli- 
ciently  appear  upon  the  face  of  the  order  from  the  recital 
therein  ''that  the  petitioner  and  said  minor  child,  and  all  per- 
sons whose  consent  is  necessary,  have  appeared  herein  as  pro- 
vided by  law.'' 

In  Estate  of  Camp,  131  Cal.  470,  82  Am.  St.  Ecp.  371, 
C3  Tac.  73(j,  it  is  said:  "While  the  proceedings  for  the  adoption 
of  a  minor  child  do  not  constitute  judicial  proceedings,  and 
the  order  of  the  judge  tlion'in  is  not  tlie  judgment  of  a 
court,  yet  under  section  227  of  the  Civil  Code,  the  judge  of  the 
superior  court  has  been  designated  as  a  tribunal  for  that  pur- 
pose, and  in  the  performance  of  his  duties  thereunder  exercises 
judicial  functions.  It  is  a  well-sottled  rule  that  when  the  ju- 
risdiction of  an  inferior  or  special  tribunal,  or  its  power  to 
act  in  any  particular  '**"'  case,  de])ends  upon  the  existence  of  a 
fact  wliich  is  to  be  established  before  it  by  extrinsic  evidenc, 
the  determination  of  that  fact  by  the  tribunal  cannot  be  ques- 
tioned in  a  collateral  attack  upon  its  order Whether  the 

children  had  been  abandoned  by  their  parents  was  a  jurisdic- 
tional fact  to  be  determined  liy  the  judge  upon  the  evidence  jire- 
seiited  to  him  before  he  was  authorized  to  entertain  the  ])eti- 
tion  for  their  adoption,  and  the  recital  in  his  order  that  it 
ap]>eared  to  his  satisfaction  that  they  had  beeji  abandoned  by 
their  parents  was  a  determination  of  this  fact  which  cannot 
be  questioned  in  a  collateral  attack  upon  the  order.  Other- 
wise, the  existence  of  this  fact  and  the  status  of  the  cliildren 
Would  be  always  uncertain,  since  the  evidence  might  not  be 
the  same  at  all  investigations,  and  might  be  regarded  with  dif- 
ferent cirect  hy  •ditl'erent  tribunals,  and  the  ado])tion  lie  held  bv 
one  court  to  Iiave  be»'U  valid,  while  another  court  would  bold 
it  to  have  been  of  no  avail.  Whether  the  parents  of  the  cbiM, 
in  a  direct  iwdceeiling  ag;iin.-t  the  adopting  person  for  llu; 
rccoverv  of  the  ]ier.-'Mis  of  the  cliiMi'en,  would  be  bound  by 
the  determination  of  ihe  judge,  is  jmt  in\ol\ed  herein.''' 

So,  in  the  cii.-e  at  liar,  it  was  a  jurisdictional  fact,  to  bo 
detenniiK  d  by  the  Jud-i.!  fj-oni  ('xtrin>ic  eviilence,  whether 
the  consent  of  the  father  wa.-  Ji<'ce>-ary   to  the  adoption,   and, 
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if  so,  to  require  his  presence  before  him  at  the  hearing.  While 
the  general  rule  is,  that  a  child  cannot  he  adopted  without 
the  consent  of  its  parents,  there  are  several  exceptions  to  the 
rule;  as,  for  instance,  if  either  parent  has  been  deprived  of 
civil  rights,  or  adjudged  guilty  of  cruelty  or  adultery,  and 
for  that  reason  divorced,  or  adjudged  an  habitual  drunkard, 
or  has  abandoned  the  child.  In  any  of  these  cases  the  consent 
or  presence  of  such  parent  is  unnecessary.  Otherwise  it  is. 
Upon  the  appearance  before  the  judge  of  the  persons  seeking 
to  adopt  the  child  and  the  child,  he  acquires  jurisdiction  to 
entertain  the  petition  for  adoption,  but  at  this  point  it  is  only 
jurisdiction  to  preliminarily  investigate  and  determine  whether 
the  presence  at  the  hearing  of  the  parents  of  the  minor  child 
is  necessary  or  not. 

One  parent  being  present  and  consenting,  it  is  still  in- 
cumbent upon  the  judge  to  ascertain  whether  the  consent  and 
presence  of  that  parent  alone  is  necessary  to  the  relinquish- 
ment '***^  of  the  child,  and  to  confer  full  jurisdiction  to  pro- 
ceed with  the  hearing  and  make  the   order  of   adoption. 

If  it  should  be  ascertained  upon  such  inquiry  that  the 
child  has  another  parent  living  who  possesses  a  right  to  its 
care,  custody  or  control,  it  is  the  duty  of  the  judge  to  decline 
to  proceed  with  the  hearing  on  the  petition  until  the  consent 
and  presence  of  such  parent  are  had ;  on  the  other  hand, 
should  the  inquiry  disclose  that  such  parent,  if  living,  comes 
within  any  of  the  exceptions  of  the  statute,  the  consent  or 
presence  of  such  parent  is  unnecessary.  In  all  cases  it  be- 
comes necessary  to  determine  this  jurisdictional  fact.  In  the 
case  at  bar  it  must  be  presumed  that  the  judge  properly  dis- 
charged his  official  duty,  and,  in  the  absence  of  any  express 
finding  that  the  presence  of  the  father  was  unnecessarv,  bv 
reason  of  coming  within  any  of  the  exceptions  (and  the  pre- 
sumption is  in  favor  of  the  general  rule,  not  of  the  excep- 
tion), determined  that  his  presence  was  necessary,  and  re- 
quired it,  and  in  harmony  with  his  written  consent  the  father 
actually  appeared  at  the  hearing,  and  tliat  the  fact  of  such 
actual  presence  is  embraced  in  the  finding  '"tliat  all  persons 
whose  consent  is  necessary  have  appeared  herein  as  provided 
by  law." 

The  finding,  it  is  true,  is  somewhat  ojien  to  the  objection 
that  it  is  equivocal  and  uncertain  in  its  language.  It  miojit 
have  been  more  definite.  In  fact,  in  the  various  cases  afTeet- 
ing  adoption   proceedings    which   have   required   the   attention 
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of  this  court,  mnch  of  tlie  difficulty  in  considering  them 
has  arisen  from  the  apparent  inattention  to  the  plain  pro- 
visions of  the  statute;  these  provisions  are  so  simple,  and  so 
much  depends  upon  substantial  compliance  with  them,  par- 
ticularly as  to  the  future  interests  of  the  child,  that  the  sim- 
plicity of  tlie  one  and  the  paramount  interest  of  the  other 
should  command  more  attention  at  the  hands  of  the  judge 
called  upon  to  act.  AMiile  proceedings  imder  the  statute  are 
not  strictly  judicial,  they  call  for  the  exercise  by  the  judge  of 
judicial  functions,  and  in  construing  them  such  a  reasonable 
construction  should  be  given  them  as  will  sustain  rather  than 
defeat  tlie  object  they  have  in  view. 

There  is  nothing  that  can  be  said  against  the  policy  of 
adoption  laws;  there  is  everything  that  can  be  said  in  their 
'***'•*  favor.  Under  them,  innocent,  parentless  and  abandoned 
children  arc  withdrawn  from  the  charity  of  public  institutions, 
and  provided  with  comfortable  homes  and  affectionate  foster 
parents. 

Unfortunate  children,  whose  parents,  tlirough  overwhelm- 
ing adversity,  or  the  infirmities  of  their  nature,  are  unable 
to  care  and  provide  for  them,  are  placed  in  cheerful  homes, 
under  the  care  and  control  of  adoptive  parents  willing  and 
able  to  provide  for  their  protection  and  comfort. 

Under  the  beneficent  provisions  of  these  statutes,  such  chil- 
dren are  accorded  advantages  and  opportunities  for  better  moral, 
intcUcetual,  and  material  advancement;  a  measure  of  happi- 
ness is  secured  to  the  adoptive  parents  and  the  child  adopted, 
under  tlie  reciprocal  influences  of  fllial  and  parental  affection, 
and  inasmuch  as  the  development  of  the  child  into  a  valuable 
member  of  society  and  an  upright  citizen  depends  upon  healthy, 
moral  borne  influences  and  parental  solicitude,  to  that  all-ini- 
])ortaiit  extent,  then,  under  these  laws,  are  the  best  interests 
of  society  and  the  state  conserved. 

Tioeognizing  these  good  results,  courts  are  more  and  more 
inclined  to  an  abandonment  of  the  old  rule  of  strict  construc- 
tion and  to  place  a  fair  and  r(>asona])le  construction  upon  pro- 
ceedings under  the  statute,  with  a  view  of  sustaining  the  as- 
sumed relationship,  partieularly  against  a  collateral  attack 
by  strangers  to  the  proceedings,  whose  onlv  interest  is  to  de- 
feat the  relations  wbieli  the  adoptive  parents  always  recog- 
nized and  never  questioned,  so  tliat  they  may  succeed  to  an 
estate  from  which,  by  tbe  very  fact  of  adoption,  the  adoptive 
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parents  inten-ded  they  should  be  excluded  in  favor  of  the 
adopted  child. 

As  to  the  second  point  urged  by  counsel  for  appellant,  that 
neither  the  adoptive  parents,  nor  the  father  of  the  minor, 
nor  the  minor,  were  examined  at  the  hearing,  we  think  it  is 
without  merit. 

The  court,  having  obtained  jurisdiction  of  the  parties,  the 
failure  of  the  judge  to  examine  these  parties  was  an  error 
of  procedure  which  cannot  affect  the  validity  of  the  adoption : 
In  re  Johnson,  98  Cal.  542,  33  Pac.  463.  While  it  was  especi- 
ally held  that  the  examination  of  a  child  under  twelve  years 
of  age  was  discretionary  with  the  judge,  the  trend  of  the  de- 
cision ^***  is  to  hold  that  the  examination  of  the  other  persons 
appearing  before  the  judge  is  not  absolutely  necessary  to  give 
effect  to  the  order  of  adoption.  The  court  there  says :  ''The 
essential  foundation  of  the  proceeding  is  the  consent  of  the 
persons  named  in  the  statute,  and  when  this  has  been  given  in 
the  presence  of  the  proper  judge,  and  manifested  in  writing  and 
by  the  order  of  such  judge,  the  contract  cannot  be  declared 
invalid  because  of  some  merely  technical  objection  to  the 
manner  in  which  the  judge  who  signed  the  order  of  adoption 
may  have  discharged  his  d*uty  in  the  premises." 

AVithout,  however,  discussing  this  point  further,  we  are  sat- 
isfied that  appellant  claiming  under  Cora  V.  McKcag,  the  adop- 
tive mother,  is  estopped  as  effectually  as  she  would  be  in  her 
lifetime  from  questioning  the  validity  of  the  adoption  prorood- 
ings — certainly,  at  least,  to  the  extent  that  any  irregularities 
in  the  method  of  procedure  are  invoked  to  disturb  them,  TIk' 
deceased  in  her  lifetime  could  not  have  questioned  them,  ar.d 
appellant  stands  in  no  better  right  to  attack  them  than  the  de- 
ceased would  have  had. 

In  In  re  Williams,  102  Cab  81.  41  Am.  St.  Eep.  1G3.  3G  Tac. 
400,  this  court  says:  "Undoubtedlv.  the  judge  ongbt,  in  iho 
orderly  and  proper  discharge  of  his  duty,  to  conform  to  this 
direction  of  the  law  (examination  of  all  parties),  but  his  omis- 
sion to  do  so  would  not  render  tb.e  contract  absolutolv  void. 
The  deceased  voluntarily  entered  into  the  contract  of  adojition 
under  consideration  here,  and  received  in  his  lifetime  the  bene- 
fits resulting  from  the  relation  tlnis  created — tlie  society,  aJfec- 
tion,  and  devotion  of  an  adopted  daugliter — and  no  principle 
of  law  or  equity  will  permit  tlie  appellants  claiming  under  bini 
to  avail  themselves  of  this  technical  departure  frojn  the  dircc- 
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tion  of  the  statuto,  to  defeat  the  rights  of  respondent  growing 
out  of  the  contraet,  the  validity  of  which  was  never  disputed 
by  the  deceased,  and.  which  has  been  fully  performed  by  all 
the  parties  to  it.'^ 

In  In  re  Evans,  106  Cal.  5G5,  39  Pac.  801,  the  court  ex- 
presses the  sauie  view  in  tlie  following  language:  ''Various  ir- 
regularities in  the  proceedings  are  urged,  but,  after  these 
papers  were  executed  before  the  judge,  and  this  man  and  this 
child  lived  togetlier  as  father  and  daughter  for  ten  years  and 
dmvn  to  '*'^  the  day  of  his  death,  it  requires  more  than  mere 
irregularities  to  brush  aside  and  annul  a  relationship  entered 
into  with  all  honesty  of  purpose,  lived  up  to  for  many  years, 
and  on]y  severed  by  the  hand  of  death."  To  the  same  eil'ect 
are  In  re  Jolinson/98  Cal.  545,  33  Tac.  4G0;  Estate  of  Camp, 
131  Cal.  471.  82  Am.  St.  Eep.  371,  63  Pac.  736;  Van  Fleet  on 
Collateral  Attack,  sec.  408;  Sewall  v.  Pobert,  115  :\rass.  27r,; 
Parsons  v.  Parsons,  101  Wis.  83,  70  Am.  St.  Eep.  894.  77  X.  W. 
147;  Van  ]\[atre  v.  Sankey,  148  111.  536,  39  Am.  St.  Eep.  196, 
36  X.  E.  628;  Xugcnt  v.  Powell,  4  Wyo.  201,  62  Am.  St.  Eep. 
17,  33  Pac.  23;  and  Appeal  of  Wolf^Pa.).  13  Atl.  761. 

In  Xugcnt  V.  Powell,  4  AYyo.  201,  62  Am.  St.  Eep.  17,  33 
Pac.  23,  it  is  said :  '"Xotwithstanding  these  proceedings  in 
adoption,  tlie  fatlier  might  at  any  time  since  they  took  place 
have  brought  an  action  for  tlic  possession  or  custody  of  the 
cliild.  and  no  one  will  conten-d,  or  perhaps  can  successfully  con- 
tend, that  in  such  case  these  adoption  proceedings  would  con- 
stitute a  bar  to  the  father's  action,  or  that  they  were  conclusive 
upon  him.  P)ut  it  does  not  follow  that  liecause  Die  adopiion 
])r(>c(H^(ling3  were  not  conclusive  upon  the  father,  tliey  were 
not  conclusive  upon  the  parties  to  the  proceedings  and  tlieir 
2>i'ivies;  on  tlie  contrary,  we  think  they  are,  and  so  hold.'' 

]n  tlie  la-t  case  above  cited — Ap])eal  of  Wolf — the  doctrine 
is  cli'arly  sintcil  as  follows,  and  we  S(^t  it  forth  somewhat  at 
liiigth  as  din(tly  applicable  to  the  case  at  bar:  "Xearly  nine 
years  aft'T  the  dfcree  was  enttMM^l,  and  more  than  one  v(^ar 
after  tli(}  death  of  lier  adoptcil  father,  his  administrator  and 
collateral  heirs  ome  into  court  and  a-k  that  this  decre'  of 
adnption  be  vaeati'd.  They  are  not  here  in  the  interest  or  on 
heiialf  of  tlie  iiiiKM-  'lit  -!ibje,-t  of  adojition,  but  decidedly  against 
the  saiiie.  'J'liey  aie  eiilun-  ^trangers  to  the  adoption,  and. 
thei-efore,  have  no  >iandin2-  in  rourt.  or  thev  are  ])i"ivies  in 
blood,  or  in  law.  and  <taiid  in  the  vlioe^  of  Samuel  Sankev. 
through  and  under  wIumii  iliey  claiiii.     Surely,  Samuel  Sankey, 
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if  living,  could  not  be  heard  in  this  court  questioning  its  decree 
made  at  his  solicitation.  He  invoked  the  jurisdiction  of  the 
court;  he  asked  that  the  decree  of  adoption  should  be  made; 
he  got  what  he  desired;  and  he  should  not  now  be  allowed  to 
C[uestion  the  means  he  set  in  motion.  If  any  wrong  was  done, 
'**^  Samuel  Sankey  did  it,  and  neither  he  nor  those  who  claim 
under  him  can  be  permitted  to  take  advantage  of  his  wrong 
to  the  prejudice  of  an  innocent  party.  On  tlie  argument  many 
cases  are  cited  where  decrees  of  distribution  have  been  set  aside 
at  the  instance  or  in  the  interest  of  the  adopted  child.  But 
none  were  cited,  nor  will  any  likely  ever  be  found,  where  such 
decrees  were  revoked  at  the  instance  of  the  party  who  in- 
voked the  power  of  the  court  and  sought  and  obtained  the 
decree,  when  such  revocation  would  be  to  the  prejudice  of  the 
innocent  child." 

For  the  reasons  that  we  have  given,  and  in  harmony  with 
the  authorities  cited,  we  are  satisfied  that  the  finding  of  the 
lower  court  that  the  adoption  proceedings  were  valid  is  cor- 
rect, and  that  the  respondent,  as  nominee  of  his  wife,  the 
adopted  daughter  of  deceased,  was  entitled  to  administer  upon 
the  estate,  and  that  the  order  denying  the  application  of  ap- 
pellant for  a  revocation  of  his  letters  should  be,  and  is,  af- 
firmed. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 
Hearing  in  Bank  denied. 


The  Adoption  by  uiie  person  of  the  chil'lron  of  another  is  the  sub- 
ject of  a  monographic  note  to  Van  Matre  v.  Sankey,  39  Am.  St. 
Eep.  210-231.  Adoption  proceedinfrs  must  be  in  substantial,  though 
pprhaps  not  in  strict,  compliance  with  the  statute:  Flannigan  v.  How- 
ard, 200  111.  396,  65  N.  E.  782,  QS'  Am.  St.  Eep.  201,  and  cases  cited 
in  the  cross-reference  note  thereto.  TTie  failure  of  the  petition  to 
state  the  place  of  residence  of  the  parents,  where  their  written  con- 
sent is  filed  with  the  petition  in  which  their  residence  is  statdl, 
does  not  avoid  the  adoption:  Flannigan  v.  Howaril,  200  111.  396,  93 
Am.  St.  Rep.  201,  65  N.  E.  7S2.  And  a  decree  of  adoption  is  n^t 
necessarily  invalid  because  il  does  not  recite,  nor  the  petition  al- 
lege, the  assent  of  the  parents  or  facts  excusing  their  assent:  Wil- 
son V.  Otis,  71  N.  H.  483,  93  Am.  St.  Eep.  564,  53  Atl.  439.  But 
see  Watts  v.  Dull,  184  111.  86.  75  Am.  St.  Rep.  141,  56  X.  E.  303. 
See,  generallv,  as  to  the  necessitv  of  obtaining  the  consent  of  par- 
ents, Clarkson  v.  Ilatton,  143  Mo.'  47,  65  Am.  St.  Eep.  635,  44  S.  W. 
761;  Nugent  v.  Powell,  4  Wvo.  173,  62  Am.  St.  Eep.  17,  33  Pac.  23; 
Parsons  v.  Parsons,  101  Wis.  76,  70  Am.  St.  Eep.  894.  77  X.  W.  147. 
Xeither  an  adopting  parent  nor  his  heirs  or  representatives  after  his 
death  can  question  the  adoption  of  a  child  procured  at  bis  instance 
and  with   his   consent:  Van   Matre   v.   Sankey,   148   111.   536,   39   Am. 
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St.  Ecp.  196,  36  N.  E.  623.  Sec,  too,  In  re  Williams,  102  Cal.  70, 
41  Am.  !St.  Rep.  163,  36  I'ac.  407.  As  to  whether  proceedincrs  for 
the  adoption  of  a  child  are  judicial,  set;  Estate  of  Camp,  131  Cal. 
469,  82  Am.  St.  Ecp.  371,  63  Pac.  736;  In  re  AVIlliams,  102  Cal. 
70,  41  Am.  St.  Kep.  IGo,  36  Pac.  407;  note  to  Van  Matre  v.  Sankoy^ 
39  Am.  St.  Ecp.  211. 


PEOrLE  V.  CHEW  LAX  ONG. 

[141    Cal.    550,    75    Pac.    1S6.] 

CONSTITUTIONAL  LAW,— A  Statute  Authorizing  the  Court 
to  Deteniiine  the  Degree  of  Crime  on  a  plea  of  guilty  of  murder  is 
constitutional,      (p.    ^9.) 

CONSTITUTIONAL  LAW— Jurisdiction,  Failure  to  Specify 
the  Mode  of  Exercising. — A  statute  authorizing  the  court  to  deter- 
mine tlie  dejiree  of  crime  on  a  plea  of  guilty  of  murder  is  net  un- 
constitutional because  it  fails  to  specify  the  manner  in  which  I'n'? 
court  is  to  reach  its  determination.  Where  power  is  conferred  on 
a  court  of  general  jursdiction  to  determine  a  question,  and  no  spe- 
cified mode  for  that  determination  is  pointed  out,  the  jurisdiction 
conferred  implies  authority  in  the  court  to  call  to  its  assistance  in 
determining  the  question  the  same  aid  usually  employed  by  it  iu 
reai-liing  a  jmlicinl  determination  in  other  cases,      (p.  90.) 

JURISDICTION  to  Detennine  a  Question  Involves  the  Power 
to  Deteniaine  It  by  the  Aid  of  Competent  Evidence,  because  tliis 
is  tlie  onlv  means  by  which  a  judical  determination  can  be  had. 
(p.    90.) 

CRIMINAL  LAW.— An  Erroneous  Insertion  in  a  Warrant  of 
Execution  of  a  direction  that  the  warde-n  of  the  state  prison  exe- 
cute the  defendant  does  not  render  the  warrant  void,  wheru  the 
law  piMviilcs  the  sentence  of  the  court  shall  be  executed  by  hii::. 
(p.    i»l.) 

CRIMINAL  LAW. — A  Warrant  of  Execution  Becomes  Functus 
Officio  ai'tcr  tlie  lajtse  of  the  time  at  which  it  was  directed  to  be 
excciiicd,  and   an   order  therein   is   not   afterward   material,      (p.   91.) 

]r.  ]I.  McC'loskoy  and  Barnes  &  Farqtiar,  for  the  ajipellaiit. 

Tiroy  L.  Ford,  attorney  .ireneral,  and  A.  A.  ]\Ioore^  Jr.,  dcp- 
nly  atbu'ney   i:f_'n(:'ral,   for  tlie  respondent. 

•"""''  LOTJIHAX.  J.  An  infoi-mntion  was  filed  a.uainst  Hie  de- 
fendant in  l]ie  supfM'ior  court  of  tlie  eitv  and  conntv  ot  San 
Frani  i.-co.  eliai'LMiiL'  liiin  with  the  erinie  of  murdor. 

Fpon  an-aiLTnnicnt  he  jilcaded  '*'Xot  ,t:uilty.''  hut  snh>u- 
qn-titly  witlulrcw  thi~  plea  and  entered  one  of  "Cuiltv."' 

When  this  lattrr  jii-a  was  received  liv  tlie  court,  it  was 
concc.lrd  hy  \]\n  altMriicv  for  the  defendant  tliat  the  dutv 
devolvedc  ujioii  thr'  court  of  debTininin,2",  and  fixincr  nn  Icr 
teclion    IV.^2   of   the    Fciia-I    Code,   the   doi:ree   of  crime,   hefore 
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passing  sentence,  and  it  was  stipulated  that  the  testimony  taken 
at  the  preliminary  examination  of  the  defendant  be  intro- 
duced in  evidence  and  used  by  tlie  court  for  that  purpose. 

Thereafter,  on  March  10,  1902,  the  court  determined  from 
such  evidence,  that  the  crime  "was  murder  of  the  lirst  degree, 
and  adjudged  that  the  defendant  suffer  the  penalty  of  death, 
and  on  March  12,  1902,  the  judge  of  said  court  signed  and 
issued  a  warrant  of  execution,  directing  the  warden  of  the 
state  prison,  at  San  Quentin,  to  execute  the  judgment  of  death 
against  said  defendant  on  the  sixth  day  of  June,  1902. 

The  defendant  appeals  from  said  judgment  and  the  order 
of  execution,  and  contends :  1.  That  the  court  had  no  authority 
^^^  to  determine  the  degree  of  the  crime;  and  2.  Tliat  the 
judgment  and  order  of  execution  are  void,  because  the  court 
had  no  power  to  direct  the  warden  of  the  state  prison  to  ex- 
ecute the  defendant. 

In  their  briefs,  counsel  for  appellant,  upon  the  first  point 
urge  that  the  power  attempted  to  be  conferred  on  the  court 
by  said  section  1192,  to  determine  the  degree  of  crime  upon 
the  plea  of  guilty  before  passing  sentence,  is  violative  of  that 
provision  of  both  the  state  and  federal  constitutions  providing 
that  tlie  trial  of  all  crimes  shall  be  by  jury. 

This  is  no  new  point.  The  same  contention  was  made  in  this 
court  forty  years  ago,  and  decided  adversely  to  appellant's 
claim. 

In  People  v.  Xoll.  20  Cal.  1G4-,  this  court  said:  "The  pro- 
ceeding to  determine  tlie  degree  of  the  crime  of  murder  after 
a  pica  of  guilty  is  not  a  trial.  Xo  issue  was  joined  upon 
which  there  could  be  a  trial.  There  is  no  provision  of  the 
constitution  which  prevents  a  defendant  from  pleading  guilty 
(to  the  indictment)  instead  of  having  a  trial  by  jury.  If  he 
elects  to  plead  guilty  to  the  indictment,  the  provision  of  the 
statute  for  determining  the  degree  of  the  guilt,  for  the  purpose 
of  fixing  the  punishment,  docs  not  deprive  him  of  any  right  of 
trial  by  jury." 

People  V.  Lennox,  67  Cal.  llo,  7  Pac.  200.  is  to  tlie  same 
effect,  and  in  Ilallinger  v.  Davis,  14G  I^.  S.  314,  13  Sup.  Ct. 
Pep.  105,  the  supreme  court  of  the  L'nited  States  declare  that 
a  statutory  provision  conferring  power  on  the  court  under  such 
a  plea,  to  determine  the  dcgr<'e  of  crime  violates  no  provi.-iou 
of  the  constitution  of  the  United  States. 

On  the  oral  argument  counsel  made  an  additional  point 
not  presented  in   their  brief,  tbat   this   section   is   uiiconstitu- 
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tional.  becausro  it  does  not  provide  any  manner,  or  mode 
whereby  the  court  is  to  reacli  its  determination  as  to  the  degree 
of  crime;  that  it  does  not  provide  for  the  taking  o.f  evidence 
on  the  subject. 

Jurisdiction  to  determine  the  matter  is,  however,  expressly 
conferred  on  tlie  court  by  tlie  section.  This  means  that  there 
sliall  be  a  judicial  determination,  and  where  power  is  especially 
conferred  uj)on  a  court  of  general  jurisdiction  to  determine 
a  particular  question,  and  no  special  mode  for  that  ^''*^  de- 
termination is  pointed  out,  the  jurisdiction  conferred  neces- 
sarily implies  authoritv  in  such  court  to  call  to  its  assistance 
in  determining  the  particular  question,  the  same  aid  as  is  usu- 
allv  em]d()yed  by  it  in  reaching  a  judicial  determination  in 
otlier  cases. 

Tlie  universal  aid  is  evidence.  Tin's  was  the  means  employed 
bv  tlie  lower  court  in  detevmiiiing  tlie  degroo  of  crime  in  ibe 
case  at  bar.  It  is  the  only  means  by  which  a  judicial  determin- 
ation can  l)e  had,  and  was  the  means  which  it  was  contemplated 
by  the  Iv^qslature  should  Ije  invoked  by  tlie  court. 

If  tb(M'o  could  be  any  doubt  of  this  general  rule,  we  are 
sati.-fic-l  that  the  course  pursued  by  the  lower  court  is  provided 
for  and  sanctioned  by  section  1S7  of  the  Coda  of  Civil  Pro- 
co(lur(\  wliieli  declares  that:  "When  jurisdiction  is.  by  the  cou- 
."^titution  or  tliis  code,  or  bv  any  otlier  statute,  conferred  on  a 
court  or  judicial  ollieer,  all  the  means  necessarv  to  carrv  it 
into  ell'ei-i  are  al.-o  given;  and  in  the  exercise  of  this  jui-isdie- 
tion,  if  tlie  coui'se  of  proceeding  be  n()t  speeificallv  jxiinted 
out  !)y  this  code  or  the  statute,  anv  suitable  j^rocess  or  mode 
of  ]"irocee(1ing  may  bo  adopted  which  may  appear  most  con- 
f'M-mable  to  tlie  sj>irit  of  this  code." 

The  nietbod  ndo])te(l  by  the  lower  court  was  entirely  con- 
fiirtiiaM'^  to  that  sjiirit  which  provides  for  a  judirnient  upon 
a  coiiviriion  rir  j^lea  of  guiltv  of  crime.  If  appellant's  con- 
ti'iiti'in  coiiM  pivvail.  a  ])]''a  of  liuiliy.  generally,  in  tbose 
ca-('s  wfieri'  l!ir>  crime  is  divided  int(>  de^ret^s — murder,  biir- 
<:lary.  ai--Mii — would  be  lantaiiiount  to  inuuunitv  from  piini-h- 
jiii'Ut.  1mt;ii!~i',  as  tlie  determination  of  \]\r  degi'oe  of  crime  by 
tlu'  court  is  aji  e—cntial  jUTrequi-ite  to  the  iinpo.-ition  of  sen- 
t^'iiie.  if  the  court  i~  ]io\vei-le-s  to  determine  that  deirree.  it  is 
(■qiiall\-  pow't!''-.-;  to  impo-c  sentence,  ainl  Iwnce.  being  unable 
to  lioli!  t!i"  d^'frielant  for  any  b-::al  purpo-e.  would  be  required 
to  di-iliarge  him.     This  situation  ii.-elf  illu-trates  the  wisdom 
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of  the  general  code  provision,  and  the  necessity  for  its  appli- 
cation. 

Under  the  second  point  appellant  insists  that  the  judge  of 
the  lower  court  had  no  power  to  insert  in  the  warrant  of  ex- 
ecution a  direction  to  the  warden  of  the  state  prison  to  execute 
the  defendant.  Such  a  direction,  however,  would  not  ^^'^  ren- 
der the  order  void.  The  law  provides  that  tlie  judge  in  such 
warrant  shall  designate  the  date  of  execution,  and  require  the 
sheriff  to  deliver  the  defendant  to  the  warden  for  execution: 
Pen.  Code,  sec.  1217.  The  fact  that  the  warrant  in  addition 
directed  the  warden  to  execute  the  judgment  of  death  is  of 
no  moment,  as  this  was  a  duty  devolving  upon  the  warden 
under  the  law,  independent  of  the  order  of  court.  The  order 
to  that  extent  was  surplusage.  We  are  mindful  of  counsel's 
contention  that  there  is  no  provision  of  law  directing  the 
warden  to  execute  a  judgment  of  death,  but  hardly  think  the 
'Contention  worthy  of  serious  consideration.  The  provisions 
of  the  Penal  Code,  sections  1224:,  1226,  1227^  designate  him  as 
the  official  who  must  execute  such  judgment- 

But,  assuming  that  such  direction  to  the  warden  in  the 
warrant  of  execution  was  error,  it  could  not  now  be  available 
to  the  defendant  for  a  reversal.  Prom  lapse  of  time  the  order 
lias  become  functus  officio,  in  as  far  as  it  directed  the  execution 
of  the  defendant.  E[e  was  directed  to  be  executed  on  June 
6,  1902.  That  time  having  elapsed,  another  order  of  execution 
must  be  made,  under  which  the  point  urged  now  cannot  arise, 
because,  by  section  1227  of  the  Penal  Code,  the  defendant  must 
be  brought  before  the  court,  and  an  order  made  which  shall 
expressly  require  the  warden  to  execute  the  judgment  at  a 
specified  time. 

We  perceive  no  reason  why  tlie  judgment  and  order  should 
be  disturbed,  and  they  are  affirmed. 

McFarland,  J.,  Shaw,  J.,  Augellotti,  J.,  A'an  Dyke,  J.,  Ilen- 
shaw,  J. ,  and  Beatty,  C.  J.,  concurred. 


Statutes  providing  that  if  one  aeeused  of  murder  is  convicted  by 
•confession  in  open  court,  the  court  shall  proceed  by  examination  of 
witnesses  to  determine  the  degree  of  the  crime,  and  pronounce  sen- 
tence accordingly,  are  upheld  as  constitutional  in  Craig  v.  State, 
49  Ohio  St.  415,  30  K  E.  1120;  Hallinger  v.  Davis,  146  TJ.  S.  314, 
13  Sup.  Ct.  Rep.  105.  And  in  Jones  v.  Commonwealth,  75  Pa.  St. 
403,  Tvliere  the  defendant  indicted  for  murder  pleaded  guilty,  the 
court  heard  the  testimony,  and  decided  that  the  crime  was  nuirder 
in  the  first  degree.  As  to  waiver  of  trial  bv  .iurv,  sec  Ilfirris  v. 
People,  128  111.  585,  21  N.  E.  563,  15  Am.  St.  Eexx  153,  and  cases 
<iited  in  the  cross-reference  note  thereto. 
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ESTATE  OF  LEVY. 
[141  Cal.  G46,  75  Pac.  301.] 

APPEAL  AND  ERROR. — The  Executors  and  the  Devisees  and 
Legatees  of  the  Deceased  are  Parties  Aggrieved  by  an  order  setting 
apart  a  liouicstoai,!  fur  his  wiuow^  and,  as  sueli,  may  appeal  there- 
from,     (p.  93.) 

HOMESTEAD,  Setting  Aside  Flats  as.— The  fact  that  the 
proniise-i  (daiined  as  a  liomestead  consist  of  a  lot  and  a  building  tliere- 
on  divided  into  three  flats,  eacli  intended  to  be  used,  and  used,  by  a 
separate  family,  does  not  prevent  the  whole  from  being  selected  or  set 
aiiart  as  a  homestead,  where  the  owner  himself  occupied  one  of  such 
flats    as    a    home.      (pp.    94,    96.) 

HOMESTEAD.— Using  a  Building  Partly,  or  Even  Chiefly,  for 
Business  Purposes  or  Renting  Part  of  It  is  not  inconsistent  with 
the  right  of  homestead,  providcil  it  is  the  bona  fide  resitlenee  of  the 
family   of   tlie    owner,      (p.    94.) 

HOMESTEAD,  What  may  be  Selected  as. — Property  suitable 
for  residence  purposes  at  the  time  of  its  selection  by  the  court  and 
of  such  a  cliaracter  that  it  could  have  been  selected  during  the 
life  of  the  husband,  may  be  selected  and  set  apart  by  the  court 
after   his   death   as   a   homestead   for   his   widow.      (\).   90. j 

HOMESTEAD,  Probate,  Value  of.— There  is  no  Limitation  of 
Value  in  tlie  ca-sc  of  a  probate' liomestead.  Tlie  court  uuiy  set  atido 
siich  property  regardless  of  value  as,  in  ^■ie\v  of  the  value  and 
coiolition  of  the  estate  may  seem  just  and  proper,  ^Vhere  the  only 
premises  suitable  for  a  homestead  are  indivisible  and  no  homestead 
can  be  given  to  tlie  family  unless  the  whole  o'f  such  premises  is 
given,  tiie  fact  that  they  are  valued  at  seven  thousand  five  hundred 
ilollars  ami  constitute  nearly  cme-half  of  the  estate  does  not  impair 
Ihf  homestead  right  iu  the  absence  of  a  statutory  limitation  as  to 
its    value,      (p.    97.) 

T.  E.  rawlieki  and  Otto  Irving  Wi-o,  for  ITattie  I^osenliliini 
et  a!.,  a])pellants  in  ^'o.  ooo'),  and  re.-])ondenls  iu  A'o.  45G5. 

Ai'tlnir  J.  Dauucnliaum,  for  tlie  executors,  ajipellants  iu 
No.  o^'i'io.  and  respondents  in  Xo.  ;.!.iJ55. 

W.  T.  Kearney,  for  I'aidine  Levy,  widow,  respondent  in 
both  apjical.-. 

ILiL'i'  I*.  Xowluiu-e.  f(ir  I'Mward  Calamc,  assignee  of  Loui.-> 
1>.  J.f\y.  j-(.-pMndeiil  in  Icilli  ajipvals. 

<^''  AN'i  I". LLOT'JT,  J.  'I'licM'  are  appeals  from  an  ordrr 
selling  aparl  I'l'oin  ihc  pnijuTty  of  ili*.'  otate  of  deceased  a  lioiiio 
stead  fur  llie  use  "f  tlie  .-ur\i\ing  wife  for  and  during  llic 
jieriod  of  adiiiini-tiat  ion  ot'  taid  t-.-tatc  and  until  its  linal  dis- 
triluni(jn.  One  ajipcal  is  taken  hy  tlie  executors  of  the  aviU 
of  deeea><'d.  and  tlie  (dlier  liy  eei'tain  devisees  and  legatees 
\ini!er  liis  will,     Jt  cannot   bij   held   lliat  tlie  executors  aj'e  not 
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^'parties  aggrieved"  by  such  an  order,  within  the  meaning  of 
those  words  as  used  in  .the  law  relative  to  the  right  of  appeal : 
In  re  Heydenfeldt,  117  Cal.  551,  49  Pac.  713.  The  devisees 
appealing  are  specially  aggrieved  by  the  order  by  reason  of  tho 
fact  **^*  that  under  the  settled  law  in  this  state  the  effect  of  the 
homestead  order  is  to  remove  the  premises  set  apart  from  the 
disposition  of  the  will,  and  to  vest  title  thereto,  subject  to  the 
•order,  in  the  heirs  of  the  deceased,  as  distinguished  from  the 
devisees:  Code  Civ.  Proc.  sec.  14G8 ;  Estate  of  Walkerly,  108 
Oal.  627,  655,  41  Pac.  772,  49  Am.  St.  Pep.  97,  and  note;  Es- 
tate of  Matheny,  121  Cal.  267,  53  Pac.  800.  While  all  such 
devisees  are  heirs  of  the  deceased,  they  will  not,  as  heirs,  re- 
ceive as  large  shares  of  the  property  as  they  would  have  re- 
ceived as  devisees. 

It  is  contended  by  appellants  that  the  property  set  apart 
should  not  have  been  set  apart  for  two  reasons,  which  are, 
substantially :  1.  That  the  property  was  of  such  a  character 
that  it  M^as  not  capable  of  being  selected  as  a  homestead ;  and 
2.  That  the  homestead  set  apart  is  excessive  in  value,  consid- 
ering the  value  and  condition  of  the  estate. 

The  property  set  apart  consisted  of  a  lot  of  land  in  the  city 
.and  county  of  San  Francisco,  with  a  frontage  of  twenty-five 
feet  on  Ellis  street,  and  a  depth  of  one  hundred  and  thirty- 
seven  and  one-half  feet,  with  the  frame  building  thereon.  This 
building  was  three  stories  in  height,  and  was  subdivided  into 
Ihree  flats  of  one  floor  each,  each  flat  having  a  separate  street 
entrance  door  on  Ellis  street,  and  being  separate  and  distinct 
from  the  remaining  flats,  except  that  all  of  them  were  con- 
nected by  a  stairway  which  ran  from  the  ground  in  the  rear 
■of  the  building,  and  connected  with  the  kitchen  doors  of  all 
of  said  flats.  The  top  flat,  which  the  testimony  showed  was 
more  valuable  than  either  of  the  other  flats  for  rental  pur- 
poses, was  occupied  by  respondent  and  deceased  as  their  homo 
prior  to  and  up  to  the  time  of  the  death  of  deceased,  and  lias 
been  so  occupied  by  respondent  ever  since  the  death  of  her 
husband. 

The  lot  was  appraised  at  the  sum  of  seven  thousand  dollars, 
and  the  building  thereon  at  ten  thousand  five  hundred  dollars. 
Tlie  only  other  real  property  of  the  estate,  except  a  cemetery 
lot,  was  a  lot  on  j\rcAllister  street  in  said  city,  fifty-five  by  one 
hundred  and  thirty-seven  and  one-half  feet,  appraised  at  fif- 
teen thousand  dollars,  with  improvements  thereon  consisting 
of  a  three-storv  frame  building,  containing  a  store   and  two 
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upper  floors,  appraised  nt  three  -Hiousand  five  hundred  dollars, 
and  another  tM'o-ptorv  frame  building,  the  character  of  which 
does  not  appear  *^^  appraised  at  twelve  hundred  dollars,  all 
of  tJie  same  being  encumbered  by  a  mortgage  for  ten  thousand 
dollars.  The  whole  estate  was  appraised  at  forty-one  thousand 
four  hundred  and  nineteen  dollars  and  twenty-five  cents,  and 
was  found  to  be  solvent.  So  far  as  appears,  there  was  no  cred- 
itor other  tlian  tlie  holder  of  the  mortgage  above  referred  to, 
and  no  property  suitable  for  homestead  purposes  other  than  the 
property  set  apart. 

1.  Admittedly,  the  court  in  probate  proceedings  has  the 
power  to  set  apart  premises  as  a  homestead,  if  they  be  suitabli> 
and  proper  for  residence  purposes,  and  could  have  been  legally 
selected  as  a  homestead  during  the  continuance  of  the  mar- 
riage if  the  parties  then  actually  resided  thereon.  There  is 
no  question  as  to  the  suitability  of  the  building  here  involved 
for  residence  purposes,  and,  leaving  out  of  consideration  the 
question  of  value,  we  are  satisfied  that  under  the  provisions 
of  our  statute  and  the  numerous  decisions  of  this  court  in  re- 
gard tliereto  tlie  premises  set  apart  could  have  been  legally 
selected  as  a  homestead  during  the  continuance  of  the  mar- 
riage. 

Section  1237  of  tlie  Civil  Code  provides  that  "the  home- 
stead consists  of  the  dwelling-house  in  which  the  claimant 
resides,  and  the  land  on  which  the  same  is  situated,  selected  as 
in  this  title  provided.'^ 

Appellant's  claim  appears  to  bo,  that  there  were  in  fact  three 
dwelling-houses  upon  the  land;  that  a  court  may  set  apart  only 
one  dwelling-house;  and  that  as  the  land  is  an  ingredient  part 
of  the  homestead,  and  a  separation  of  the  land  and  one  dwelling- 
lious','  from  the  other  two  dwelling-houses  is  impossil)]e,  owing 
to  tlio  maniKT  of  construction,  no  homestead  at  all  can  be  set 
ajK'irl. 

Wlirn  the  statute  s]icak?  of  the  "dwelling-house''  it  means 
the  '"building"'  wliich  is  occu]ued  as  a  dwelling-house  liy  tlie 
family,  and  not  such  ])oi-iion  of  the  building  as  may  be  actually 
usf'd  \>y  the  family  for  residence  purposes.  It  is  well  settled, 
as  was  -aid  hy  this  court  in  IToathman  v.  Holmes,  9-i  Cal.  2'M, 
2U  V;u\  -jd!.  that  ■"u.-iiig  a  Iniihling  partly,  or  even  chiefly,  for 
busiiK'.-s  purjHwc-,  or  renting  pai't  of  it,  is  not  inconsistent  with 
the  right  of  homi  -toad,  ]irovidod  it  is,  and  continues  to  be,  the 
bona  fide  residciico  of  the  family."  In  that  case  the  homestead 
claimant  built  a  large  addition  to  liis  family  home  for  hotel 
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purposes,  and  leased  the  house,  reserving  a  few  ^^^  rooms  foi* 
the  use  of  himself  and  family,  in  which  they  continued  to 
live.  Under  these  circumstances  he  executed  his  declaration 
of  homestead.  It  was  held  that  the  homestead  claim  was  valid. 
In  Skinner  v.  Hall,  69  Cal.  195,  10  Pac.  406,  the  whole  house, 
with  the  exception  of  the  room  in  which  the  claimant  resided, 
was  at  the  time  of  the  filing  of  the  declaration  rented  to  and 
occupied  by  another.  The  homestead  was  upheld.  In  Estate 
of  Ogburn,  105  Cal.  95,  the  building  was  divided  into  two 
nearly  equal  parts,  one  being  used  by  the  claimant  as  a  tin-sliop, 
and  the  other  used  partly  for  the  millinery  business  of  the 
wife,  and  partly  by  the  family  as  their  home.  The  whole  build- 
ing was  held  to  be  subject  to  selection  by  the  claimant  as  a 
homestead,  and  properly  set  apart  as  such  by  the  probate  court : 
See,  also,  In  re  Lahiff,  86  Cal.  151,  24  Pac.  850;  Ackley  v. 
Chamberlain,  16  Cal.  181,  76  Am.  Dec.  516.  These  cases  are 
all  authority  for  the  proposition  that  if  a  building  is  the  actual 
bona  fide  residence  of  a  party,  he  may  legally  select  it  and  the 
land  on  which  it  is  situated  as  a  homestead,  even  though,  in- 
cidentally, a  part  thereof,  no  matter  how  large,  may  be  used 
by  him  for  other  purposes  than  those  of  family  -residence. 
There  is  no  decision  of  this  court  in  conflict  with  the  view. 
The  cases  cited  above  are  clearly  distinguishable  from  another 
line  of  cases  laying  down  an  equally  well-settled  doctrine,  viz. : 
That  the  use  of  the  property  is  an  important  element  to  ])e 
considered,  and  that  where  the  building  is  occupied  by  the 
claimant  primarily  for  other  purposes  than  those  of  residence, 
the  occupancy  of  a  portion  thereof  by  him  and  his  family 
being  for  the  purpose  of  conducting  a  business  therein,  and  but 
incidental  to  the  business,  the  property  cannot  be  legally  se- 
lected as  a  homestead:  Laughlin  v.  Wright,  (io  Cal.  113;  ^Ic- 
Dowell  v.  His  Creditors,  103  Cal.  264,  43  Am.  Ecp.  114,  35  Pac. 
1031;  Beronio  v.  Ventura  County  Lumber  Co.,  129  Cal.  233, 
79  Am.  St.  Eep.  118,  61  Pac.  958.  See,  however,  Gaylord  v. 
Place,  98  Cal.  472,  33  Pac.  484.  In  no  case  has  it  been  decided 
that  where  a  portion  of  a  building  is  dedicated  to  residence 
purposes,  and  is  actually  occupied  by  the  claimant  as  tlie  homo 
of  himself  and  his  famih',  and  such  occupation  is  not  merely 
incidental  to  the  carrying  on  of  some  business  in  other  parts 
of  the  building,  the  Imilding  and  the  land  on  which  it  is  sit- 
uated cannot  be  lecrallv  *'*''^  selected  as  a  homestead.  In  Estate 
of  Xoah,  73  Cal.  590,  2  Ain.  St.  Eep.  843,  15  Pac.  290.  tl,e 
property   which  it  was   sought  to  have   set  apart  consisted  of 
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a  four-story  l>riek  building  of  the  value  of  twent^'-five  thousand 
dollars,  -which  had  boon  erected  and  occupied  exclusively  for 
business  purposes. 

Appellants  rely  also  on  a  line  of  cases  ^here  it  is  held  tluit 
where  two  or  more  buildings  suitable  for  dwelling-house  pur- 
poses, belonging  to  the  claimant,  are  situated  upon  the  same 
parcel  of  land,  and  the  claimant  resides  in  one  he  can  legally 
select  but  one  as  a  homestead:  In  re  Ligget,  117  Cal.  353,  59 
Am.  St.  Eep.  190,  49  Pac.  211;  Tiernan  v.  His  Creditors,  G2 
Cal.  2SG;  Maloney  v.  liefer,  75  Cal.  422,  7  Am.  St.  Eep.  180, 
17  Tac.  539;  Lubbock  v.  McMann,  82  Cal.  226,  IG  Am.  St. 
Eep.  lOS,  22  Pac.  1145;  In  re  Allen,  78  Cal.  293,  20  Pac.  G79. 
The  distinction  between  these  cases  and  the  case  of  a  single  build- 
ing is  obvious.  Under  the  express  terms  of  the  statute  the 
homestead  "consists  of  the  dwelling-house  in  -which  the  claim- 
ant resides  and  the  land  on  -which,  the  same  is  situated."  While 
this  definition  may  include  not  onh;-  the  land  on  -which  the 
dwelling-house  stands,  and  of  -which  it  has  become  a  part,  but 
also  such  other  land  as  may  be  necessary  to  its  convenient  use 
and  occupation,  it  does  not,  -when  fairly  construed  with  a  view 
to  the  objects  of  the  homestead  law,  include  such  other  land  as 
lias  resting  thereon,  as  a  part  thereof,  a  building  or  buildings 
devoted  to  other  purposes  than  those  of  a  family  home. 

In  the  case  at  bar,  one  floor  of  a  three-story  residence  build- 
ing was  actually  occupied  as  the  family  home,  the  occupation 
lacing  solely  for  the  purposes  of  such  a  home,  and  not  merely 
incidental  to  some  other  purpose.  The  place  so  occupied  was 
an  intogral  part  of  the  land  on  which  the  building  stood.  The 
fact  that  the  building  contained  two  other  stories  so  con- 
structed that  they  were  more  adapted  for  renting  purposes, 
bv  being  built  with  separate  street  entrances,  could  not  impair 
llio  right  of  the  claimant  to  select  as  a  houu^stead  the  building 
and  all  of  tlie  land  on  which  it  stood.  Wliile  those  floors  may 
have  constituted  separate  dwelling-places,  there  was  but  one 
Iniilding,  incapable  of  division,  and  the  ff^'m  of  construction 
of  the  building  is  immaterial. 

The  case  comes  fairly  within  the  doctrine  of  Ileathman  v. 
*''»^  Holmes.  91  Cal.  2'.»1,  29  Pac.  404,  and  we  have  no  doubt 
that  the  propertv  could  have  been  legally  selected  as  a  home- 
stead durinir  tlie  life  of  the  husband.  As  has  l)een  frequently 
said,  the  homestead  statute  is  a  remedial  measure,  and  should 
be  liberally  construed. 


Jan.  1904.]  Estate  of  Levy.  97 

Being  suitable  for  residence  purposes  at  the  time  of  its 
selection  by  the  court,  and  of  such  a  character  that  it  could  have 
been  legally  selected  during  the  life  of  the  husband,  it  was 
capable  of  selection  by  the  court. 

2.  It  is  settled  that  there  is  no  specified  limitation  of  value 
in  the  case  of  a  probate  homestead,  the  rule  being,  that  the 
court  may  set  apart  such  property  as,  regardless  of  its  value, 
in  view  of  the  value  and  condition  of  the  estate,  may  seem 
just  and  proper :  Es-tate  of  Walkerly,  81  Cal.  579,  22  Pac.  888 ; 
In  re  Smith,  99  Cal.  449,  34  Pac.  77.  It  has  been  held  that 
where  an  estate  is  insolvent,  the  court  must  take  into  account 
tbe  rights  of  creditors,  and  as  the  legislature  has  fixed  the  sum 
of  live  thousand  dollars  as  tlie  limit  in  value  which  the  debtor 
may  claim  for  his  homestead  against  the  demands  of  his  cred- 
itors, "a  wise  exercise  of  judicial  discretion  would  limit  the 
homestead  to  be  so  set  apart  to  this  amount  in  value  in  the  case 
of  an  insolverrt  estate,  wliere  a  homestead  of  this  value  can  be 
divided  from  the  remainder  of  the  estate,  or  where  the  prop- 
erty sought  to  be  set  apart  is  capable  of  such  ajdmeasurement" : 
Estate  of  Adams,  128  Cal.  3S0,  384,  57  Pac.  5G9,  GO  Pac.  905. 

While  the  rights  of  creditors  are  not  to  be  disregarded,  in 
setting  apart  a  homestead,  they  ^'are  subordinate  to  the  right 
of  the  family  to  a  home"  (Estate  of  Adams,  128  Cal.  383,"57 
Pac.  509,  GO  Pac.  905),  and  if  in  order  to  set  apart  such  a 
home  it  be  necessary  to  take  the  entire  estate  of  the  deceased, 
the  creditors'  rights  must  yield:  Keys  v.  Cyrus,  100  Cal.  322, 
38  Am.  St.  Pep.  290,  34  Pac.  722.  "^  Heirs," devisees,  and  lega- 
tees occupy,  at  best,  no  more  advantageous  position  than 
creditors:  Sulzburger  v.  Sulzljurger,  50  Cal.  385;  In  re  Davis, 
69  Cal.  458,  10  Pac.  071;  E.*tate  of  LahifP,  80  Cal.  151,  24  Pac. 
850.  While  they  have  rights  which  should  ])C  considered,  the 
family  is  first  entitled  to  a  home,  if  there  be  property  capable 
of  being  set  apart  as  such;  and  where  tlie  onlv  premises  suit- 
able for  homestead  purposes  are  indivisible,  and  no  homestead 
can  be  given  to  the  family  unless  the  whole  of  such  promises 
is  given,  ^''^  the  fact  that  such  premises  arc  valued  at  seventeen 
thousand  five  hundred  dollars,  and  constitute  in  value  nearly 
cne-lialf  of  the  estate,  does  not  impair  the  homestead  right  in 
the  absence  of  a  statutory  limitation  as  to  value. 

As  before  stated,  there  is  here  no  question  as  to  the  ri'jht 
of  any  creditor,  and,  so  far  as  the  record  goa,  it  shows  that 
tl'.e  only  other  premises  wore  appraised  at  a  higher  sum,  and 
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fails  to  indicate  tliat  tlie  same,  or  any  portion  thereof,  was  of 
such  a  character  that  it  could  be  set  apart  as  a  homestead. 

In  view  of  the  peculiar  condition  of  this  estate,  the  action 
of  the  court  below  was  just  and  proper.  Being  unable  to  divide 
the  only  property  suitable  for  homestead  purposes,  it  was 
necessary  to  set  aside  the  whole  of  such  propert}',  but  it  was 
set  apart  for  the  most  limited  period,  tlie  ])eriod  of  administra- 
tion of  tlie  estate,  and  it  was  further  provided  that  the  family 
allowance  theretofore  granted  should  cease  and  determine.  Thus 
the  rights  of  all  others  interested  in  the  estate  were  preserved 
so  far  as  was  practicable. 

The  order  is  affirmed. 

Shaw,  J.,  and  Van  Dyke,  ^.,  concurred. 


Prnpertif  man  he  the  Siihject  of  a  TJomcfttcafl,  -notwithstfiiirling  3 
part  of  it  is  used  for  business  purposes,  wlion  its  primary  use  is  for 
a  dwellincr  place:  See  monofrrapliic  not  to  Prj'or  v.  Stone,  70  Am. 
Dee.  349,  3."0.  As  to  the  rijiht  of  a  homestead  in  a  hotel,  see  Kiesel 
V.  Clemens.  6  Idaho,  4-44,  56  Pae.  84,  OH  Am.  St.  Rep.  278,  and  cases 
cited  in  the  cross-reference  note  thereto;  and  as  to  the  riglit  of  a 
homestead  in  premises  used  as  a  store  and  hotel,  see  Beronio  v. 
Ventura  Connty  I.umher  Co.,  129  Cal.  232,  79  Am.  St.  Rep.  US,  61 
Pa*'.  9.")S.  Homesteads  in  tlats  are  considered  in  the  recent  case 
of   Potter  V.   Clapp,  20S'  111.  592,  90  Am.   St.  Rep.  322,  68  N.  E.   81. 


A^IES  V.  SOUTIIERX  rACIFIC  COM^A^"Y. 

[141    Cal.   728,   75   Pac.   310.] 

RAILWAYS,  Right  of  to  Run  Special  Trains  for  the  Accommo- 
dation of  Those  Persons  Only  Who  Purchase  Sleeping-car  Berths.— 

A  raiiway  has  the  ri^lit  to  run  a  special  limited  train  for  those 
only  wliii  i'.a\-e  si-i-ureil  slf'piiijx-car  accommodations,  and  to  make  it  a 
CMpiiii''!!  as  to  till'  ])urrli;i';i'  of  a  ticket  that  the  passenger  shall  jtrn- 
fiir>-  a  slri'i-ini;  jn-rlii  licfore  he  can  liave  the  benefit  of  the  spi'<-i;il 
train,  and  to  cxidndi'  liiiu  from  the  train  ^vhen  such  Imm-iIj  caiiiidt 
be    pru.'iircl     thcrfon.      (p.     ]iin.) 

A  RAILWAY  TICKET  is  not  a  Contract  Expressing  all  the 
Conditions  and  Limitations  usually  contained  in  a  wiittcn  a;4iT('- 
i!:<'iil.  li'in'",  j'arnl  rvidciii-e  is  admissilde  to  prove  tiie  terms  of 
Ihr  ci.i.tra.-t  or  the  r''or.',cii  t  a  I  ions  nia<lf  by  the  a.i,'ciit  at  tlie  time 
the  tir-k<-t  was  piin.iia'-'d,  if  uut  in  condii.-t  with  iti  express  terms, 
(pp.    1'"',    l"l-> 

RAILWAYS— Ticket,  Parol  Evidence  to  Vary  Effect  of.— 
>'(>twithstan'!iii^  a  ti.-kit  piir].nrts  on  its  face  to  l.e  for  a  particular 
train,  parol  evidence  ia  adiid-silde   to  pro\e  that   before  it  was  pur- 
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chased  the  purchaser  had  been  told  by  the  ticket  ajjent  that  he 
could  not  ride  on  the  train  snecificd  unless  he  could  and  did  procure 
a  sleeping-car  berth,     (p.  102.) 

P.  F.  Dimne,  for  the  appellant. 
George  B.  ]\Ierrill,  for  the  respondent. 

720  VAN  DYKE,  J.  This  is  an  appeal  from  an  order 
granting  the  plaintiffs  motion  for  a  new  trial.  The  action  ii 
for  damages  on  account  of  being  put  oE  from  one  of  defendant's 
trains. 

The  evidence  shows  that  the  plaintiff  went  to  defendant's 
ticket  office  at  the  foot  of  Market  street  in  San  Francisco,  a 
little  before  5  o'clock,  in  November,  1899,  being  a  very  short 
time  before  the  boat  left  that  crosses  the  bay   in  connection 
with  the   train   for   Los   Angeles.      He   asked   the   defendant's 
ticket-seller  for  a  ticket  for  the  "Owl"  train,  and  was  imme- 
diately asked  if  he  had  a  berth  in  the  sleeper.     Plaintiff  in- 
formed the  defendant's  agent  who  sold  the  tickets  that  he  had 
not,  and  was  then  told  he  would  have  to  get  a  sleeping-berth 
across  the  bay  or  his  ticket  would  not  be  good  on  the  "'Owl." 
He,  however,  requested  the  ticket  and  paid  for  and  purchased 
one  which,  as  far  as  material  here,  reads  as  follows:  "Special 
limited ;  good  for  one  continuous  first-class  passage,  San  Fran- 
cisco to  Los  Angeles,   9 :26m.     Good  only  by  Martinez  route 
by  train  Xo.  — ."     On  the  ticket  in  the  blank  space  after  ^o. 
was  stamped  the  words,  "The  Owl."     This  ticket  was  sold  at 
the  same  price  as  a  regular  first-class  ticket.     On  crossing  tlie 
bay  to  connect  with  the  "Owl"  train  plaintiff  went  to  the  Pull- 
man conductor  and  asked  for  a  berth.     He  was  told  that  the 
berths  had  all  been  sold,  and  that  his  ticket  would  not  be  good 
on  that  train,  as  no  berths  could  be  procured.     He  was  again 
told  the  same  thing  on  the   steps  of  the  train  before  he  got 
aboard.     Xotwithstanding  this,  however,  he  boarded  the  train 
and  took  a  seat  in  the  day  coach,  Avhicli  was  not  a  sleeper,  and 
ran   only  as  far  as  Bakersfield.     Defendant  at  the  time  was 
running  two  regular  daily  trains  from   San  Francisco  to  Los 
Angeles,  one  leaving  in  the  morning  at  9  ''^'^  o'clock,  the  other 
leaving  in   tlic  evening  at   5  :oO,   and,   in   addition  thereto,   to 
accommodate  persons  desiring  to  make  the  trip  quickly,  it  was 
running  a  special  limited  train  called  the  "Owl,"  which  ran  at 
night  only,  at  a  special  rate,  upon  a  special  schedule,  witli  a 
limited    number    of    Pullman    sleepers,    containing    no    accor!i- 
modations  for  passengers  except  those  who  had  berths.     Tliis 
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was  known  to  the  plaintiff,  as,  in  addition  to  being  informed 
of  the  same,  he  had  previously  traveled  on  that  train  three  or 
four  times,  between  San  Francisco  and  Los  Angeles.  Upon 
])resenting  bis  ticket  to  the  conductor  he  was  told  his  ticket 
was  not  good  on  tlie  train  nnless  he  had  a  sleeping-berth,  and 
that  be  woubl  liave  to  get  off  at  Port  Costa,  and  could  there  take 
the  next  reguhir  Los  Angeles  train,  whicb  would  be  along  in 
forty  minut'.'S,  and  would  reach  Los  Angeles  at  1  o'clock  on  tlie 
following  day,  instead  of  8  o'clock  in  the  morning,  that  being 
the  schedule  time  for  the  ''Owl."  This  the  plaintiff  refused  to 
<lo.  and  said  be  would  return  to  San  Francisco  and  bring  suit 
against  the  company  for  danuigcs,  which  he  did. 

The  case  was  tried  before  a  jury,  resulting  in  a  verdict  for 
the  defendant.  The  court  in  granting  plaintiff's  motion  for 
a  new  trial  said:  '"The  same  is  granted  ujion  the  ground  that 
the  evidence  docs  not  support  the  verdict  in  this:  That  the 
noli  Heat  ion  to  the  plaintiff  by  the  ticket-selbu'.  when  be  pur- 
chased the  railroad  ticket  in  question,  that  such  ticket  would 
not  be  good  upon  the  'Owl"  train  unless  he  secured  a  berth, 
cannot  and  did  not  control  or  atfect  the  obligation  of  the  com- 
pany, as  evidenced  by  the  ticket." 

The  question  to  be  considered  on  this  appeal,  therefore,  is 
wbetlier  the  court  below,  in  granting  the  new  trial,  correctly 
staled  the  law  governing  the  case.  The  theory  on  which  the 
order  Seems  to  have  been  made  is,  that  the  tieket  is  a  contract, 
ox[>re-sing  all  of  its  terms,  and  that  the  purchaser  is  not 
bound  by  any  rules  or  regulations  of  the  carrier  other  tlian 
tlin-e  exiiressed  on  the  ticket.  We  do  nut  think  such  a  cou- 
lentiun  can  be  maintained.  Defendant  luid  a  rigb.t  to  run  a 
spfrial  limited  train  for  those  only  who  could  secure  sleejting 
aeeoiiiinodatinn>,  aiul  to  make  it  a  condition  as  to  the  ])ur- 
c!ia--e  of  the  ticket  that  the  passenger  shotild  procure  a  sleep- 
iiiLi-lnTtb  l,H.f(,rc  it  eould  give  him  the  benefit  of  the  sfxn-ial 
'■"  train.  The  ticket  stated  on  its  face  that  it  was  a  sjKM-ial 
limited  ticket.  p>ed  f,)r  one  continuous  first-class  passaL'-e,  ■'San 
l-'i-aneiM'o  in  I,,,^  Anp'lo."  The  evidence  sliows  that  tlio 
tiek'l  wa-  L^'K.i]  f(,r  nny  oilier  train  on  the  <late  sta!ii])ed  uunn 
it.  The  WMivs  cannot  he  liejd  to  be  a  contract  that  tlie  ])iir- 
(ha-er  could  rid"  uu<m  the  ''Owl."  e\-ce])t  ujioji  compliance 
will)  the  rtgulati'.ii-:  of  jIk^  defendant  as  to  securing  a  heilh. 
Ac.or.ling  to  tlh'  leii.'i-  (,f  tlic  tieket  the  plaintilf  was  enlitled 
to  take  the  •■Ow]'"  train  at  San  b'rancisco  instead  of  at  Oak- 
.]a:id.      ^'ot   he  knew   wlie.'i   he  pai-clia.-.'d   it  that  he  could  not 
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take  that  train  at  San  Francisco,  bnt  must  cross  by  ferry- 
boat from  San  Francisco  to  the  Oakland  side  of  the  bay  and 
take  it  there,  and  that  was  therefore  the  contract  or  agree- 
ment, notwithstanding  the  reading  of  the  ticket  to  the  con- 
trary. "A  contract  must  be  so  interpreted  as  to  give  effect 
to  the  mutual  intention  of  the  parties  as  it  existed  at  the  time 
of  contracting,  so  far  as  the  same  is  ascertainable  and  law- 
ful": Civ.  Code,  sec.  1636.  ''A  contract  may  be  explained  by 
reference  to  the  circumstances  under  which  it  was  made,  and 
the  matter  to  which  it  relates":  Civ.  Code,  sec.  1647.  "How- 
ever broad  may  be  the  terms  of  a  contract,  it  extends  only  to 
those  things  concerning  which  it  appears  that  the  parties 
intended  to  contract":  Civ.  Code,  sec.  1648.  "Words  in  a  con- 
tract which  are  wholly  inconsistent  with  its  nature,  or  with  the 
main  intention  of  the  parties,  are  to  be  rejected" :  Civ.  Code, 
sec.  1653. 

But  a  railroad  ticket  is  not  a  contract  expressing  all  the 
conditions  and  limitations  usually  contained  in  a  Avritten 
agreement.  It  is  more  in  the  nature  of  a  receipt  given  by  the 
railroad  company  as  evidence  that  the  passenger  has  paid  his 
fare  for  a  certain  kind  of  passage  on  the  proper  trains  of  the 
^  company,  as  limited  and  regulated  by  its  rules.     The  fact  that 

►  the  words  "The  Owl"  were  stamped  on  the  ticket  entitled  the 

>  plaintiff  to  ride  upon  that  train  if  he  had  complied  with  the 
conditions  of  securing  a  berth  thereon,  which  he  failed  to  do. 
It  is  said  in  Elliott  on  Eailroads,  section  1593  :  "'According  to 
tlie  generally  accepted  doctrine,  a  ticket,  in  the  ordinary  form, 
is  a  voucher,  token,  or  receipt,  rather  than  a  contract,  adopted 

^for  convenience,  to  show  that  the  passenger  has  paid  his  fare 

==^-^from  the  place  or  station  named  therein  as  the  place  of  dc- 
•parture  '''^'^  to  the  place  or  station  named  therein  as  the  place 

of  destination A  ticket  is  evidence  of  a  contract  to  carry 

and  the  right  to  passage,  but  the  contract  itself  is  implied  by 
law,  except  in  so  far  as  it  is  expressed  in  the  ticket.  Upon 
tlie  theory  that  it  is  not  itself  the  written  contract,  parol  evi- 
dence has  been  held  admissible  to  prove  the  terras  of  tlie  con- 
_  tract  in  fact  entered  into  between  the  company  and  the  passen- 
''^^ger,  or  the  representations  made  by  the  agent,  at  the  time  the 
ticket  was  purchased,  as  to  stop-over  privileges  or  the  like.'' 
In  conformity  with  the  foregoing,  our  code  provides:  "A  com- 
mon carrier  of  persons  may  make  rules  for  tlie  conduct  of  liis 
business,  and  may  require  passengers  to  conform  to  tliem,  if 
they  are  lawful,    public,  uniform  in  their  application^  and  rca- 


^i 
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sonable":  Civ.  Code,  sec.  21SG.  "A  passenger  who  refuses  to 
pay  his  fare  or  to  con  form  to  any  lawful  regulation  of  the  car- 
rier, may  be  ejected  from  the  vehicle  by  the  carrier.  But  this 
must  be  done  with  as  little  violence  as  possible,  and  at  any  usual 
stopping-place  or  near  some  dwelling-house":  Civ.  Code,  sec. 
2188.  In  Dietrich  v.  Pennsylvania  etc.  R.  E.  Co.,  71  Pa.  St. 
43G,  10  Am.  Pep.  711,  in  speaking  of  railroad  tickets,  it  is  said: 
*'So  far  as  tliey  are  expressed  the  terms  are  binding,  of  course, 
but  such  tickets  are  not  the  whole  contract,  which  must  l)e  gath- 
ered so  far  as  not  expressed,  from  the  rules  and  regulations  of 

the  coin])any  in  running  its  trains The  authorities,  as 

well  as  the  reason  of  the  thing,  show  that  the  company  must 
make  its  own  regulations,  and  that  passengers  purcliase  their 
tickets  sul)joct  to  these  rules,  and  that  it  does  not  lie  on  tlie 
conipany  to  bring  home  notice  of  them  in  order  to  establish 
the  terms  of  the  contract  of  carriage.''  This  case  was  ap- 
]irove(l  in  a  later  one,  Lakeshore  etc.  Py.  Co.  v.  Posenzweig, 
l^■.]  Pa.  St.  r)3(),  G  Atl.  547,  in  which  it  was  said:  "The  plain- 
lilT"s  ticket  was  evidence  of  tbe  payment  of  his  fare,  and  of 
liis  right  to  lie  carried  according  to  its  terms.  It  did  not  ex- 
jtrcss  tlie  wbole  contract.  "\Muit  it  does  not  set  forth  may  be 
asctM'tained  from  the  reasonaltle  rules  and  regulations  of  the 
(Icffiidant ;  and  tbe  holder  of  the  ticket  is  bound  to  inform 
him-clf  of  sucli  regulations  respecting  the  conduct  of  trains 
and  tbe  riglit  of  passengers."  In  Chicago  etc.  P.  P.  Co.  v. 
Pnndolpb,  oo  111.  515.  5  Am.  Pep.  GO,  the  court  said: 
'''''^^  '"W'licn  a  traveler  o])tains  such  a  ticket,  he  should  inform 
biiiisclf  as  to  tlie  usual  mode  of  travel  on  the  road,  and  so  far 
as   llic   (•ustoiiiarv   mode  of   carrying  passengers  is   reasonal)Ie, 

lie  .-lioubl  conform  to  it Tbe  requisite  information  can 

always  lie  liad  from  tlie  agent  where  the  ticket  is  procured, 
ami  it  is  but  rcasonaltle  to  rerpiire  passengers  to  obtain  tbe 
iiifui-mntiini  and  net  uyion  it":  See,  also,  I'eck  v.  New  York 
(Cut.  etc.  P.  R.  Co..  To  X.  Y.  5S7;  ]\[cPae  v.  Wilmington  etc. 
P.  i:.  Co..  ss  X.  C.  5:;-J.  -i:^  Am.  Pop.  745;  Wright  v.  California 
Cent.  Uy.  Co..  "S  Cal.  i^CO.  20  Pac.  7iO.  As  stated  in  the  fore- 
goiiiLT.  a  ticket  .-i'IiImih  expresses  all  tbe  convditions  of  tbe  con- 
tract between  tbe  cai-rier  ami  tbe  ])assenger.  Tbe  liabilifv  of 
the  I'arriei-.  tlie  conditions  implied  l)y  law,  and  tbe  conditions 
iijHiii  wbich  tbe  jiassenger  may  use  tlie  ticket  are  seldom  ex- 
]iri~-ed  tberein.  In  sucb  ease  ])arol  evidence  is  admissible  to 
^ill)W  tlie  c!enieiit>  of  tbe  contract,  if  not  in  conflict  witli  its 
i.'\j»i-e;s  terms:   1   Fetter  on   Carriage  of  Passengers^  sec.   275; 
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Bumham  v.  Grand  Trunlc  Ey.  Co.,  63  Me.  301,  18  Am.  Eep. 
220;  Peterson  v.  Chicago  etc.  Ey.  Co.,  80  Iowa,  98,  45  N.  W. 
573.  The  rule  as  herein  laid  down  worked  no  injustice  to 
the  plaintiff.  He  was  distinctly  told  when  he  purchased  the 
ticket,  and  subsequent  thereto,  that  he  could  not  use  it  on 
the  '"Owl"  without  a  berth  in  the  sleeper,  and  his  ticket  was 
good  on  a  regular  train  following  it  in  less  than  half  an  hour 
ivt  the  point  where  he  left  the  "Owl,"  which  would  have  car- 
ried him  to  the  same  destination  a  few  hours  later  tlian  the 
schedule  time  of  the  "Owl."  While  it  is  the  duty  of  railroad 
<?ompanies  carrying  passengers  to  use  all  reasonable  protec- 
tion for  their  safety,  comfort,  and  convenience,  it  is  also 
the  duty  of  passengers  to  comply  with  reasonable  rules  and 
regulations  of  the  company. 

The  court  below  erred  in  holding  that  the  notification  to 
the  plaintiff  that  his  ticket  in  question  would  not  be  good  upon 
the  "Owl"  train  unless  he  secured  a  sleeping-berth  could 
not  control  or  affect  the  obligation  of  the  company  as  evi- 
denced by  the  ticket.  As  this  appears  to  be  the  only  ground 
iipon  which  the  motion  for  a  new  trial  was  granted,  the  order 
granting  the  same  is  reversed. 

McFarland,  J.,  Lorigan,  J.,  and  Henshaw,  J.,  concurred. 

Chief  Justice  Beatty  and  Justice  Shaw  joined  in  a  dissenting  opin- 
ion   written   by   the    latter,   in   which    he    said: 

"I  take  it  that  no  proposition  is  more  fully  settled  than  this, 
that  parol  evidence  cannot  be  admitted  or  used  to  vary  or  contra- 
dict the  effect  of  a  written  contract.  In  this  state  this  rule  has 
the  express  force  of  statute  law.  'The  execution  of  a  contract  in 
writing,  whether  the  law  requires  it  to  be  written  or  not,  supersedes 
all  the  oral  negotiations  or  stipulations  concerning  its  matter  which 
preceded  or  accompanied  the  execution  of  the  instrument':  Civ.  Code, 
sec.  1625.  'When  a  contract  is  reduced  to  writing  the  intention 
of  the  parties  is  to  be  ascertained  from  the  writing  alone,  if  possi- 
ble': Civ.  Code,  sec.  1639.  'The  language  of  a  contracft  is  to  gov- 
ern its  interpretation  if  the  language  is  clear  and  explicit':  Civ. 
Code,  sec.  1638.  And  the  previous  decisions  of  this  court  are  in 
full  accord  with  these  principles.  'The  law  deems  all  such  stipu- 
lations merged  in  the  writing,  which  is  treated  as  the  exclusive 
medium  of  ascertaining  the  agreement  to  which  tlie  parties  lionnd 
tliemselves':  Goldman  v.  Davis,  23'  Cal.  2oG;  Guy  v.  Bibend,  41  Cal. 
322;  Ward  v.  McXaughton,  43  Cal.  159;  Nicholson  v.  Tarpcy,  89  Cal. 
017.  26  Pac.  1101.  Parol  evidence  is  inadmissible  to  prove  that  an 
unconditional  written  obligation  is  not  to  be  performed  except  upon 
a   contingency   not   stated   in   the   writing:    San    Jose   Sav.   Bank   v« 
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Stone,  59  Cal.  ]S7;  Long  v.  Paiifloy,  89  Cal.  4r:9,  26  Pac.  902;  Brad- 
ford Inv.  Co.  V.  Joost,  1]7  Cal.  210,  48  Tac.  1983;  Cashman  v. 
Ha'rrison,  90  Cal.  297,  27  I'ae.  2S3;  Dexter  v.  Ohlander,  87  Ala.  262,. 
7  South.  115.  The  majority  opinion  holds  that  this  case  is  an 
exception    to    tlie    rule. 

"The  reason  first  given  is,  that  the  ticket  in  question,  notwith- 
standing its  terms,  is  subject  to  the  rules  and  regulations  of  the 
defendant  company  contrary  thereto.  I  concede  that  proof  of  such 
regulations  or  of  other  explanatory  facts,  coupled  with  proof  of 
knowledge  thereof  by  the  parties,  is  competent  to  help  out  a  con- 
tract where  it  is  uncertain,  or  to  supply  anything  omitted  therefrom. 
It  would  have  been  proper,  for  illustration,  to  show  in  the  case  at 
hand  what  was  meant  by  the  'Martinez  route,'  and  by  the  'Owl 
train.'  For  this  would  explain  what  would  otherwise  be  an  am- 
biguity in  the  terms  of  the  contract.  But  here  the  effect  of  the 
regulation  is  to  contradict  the  contract,  to  destroy  altogether  the 
uuilertaking  of  the  defendant  therein  set  forth,  except  upon  a  con- 
dition not  therein  expressed,  and  to  require  the  payment  of  an  ad- 
ditional consideration  for  an  additional  accommodation  as  a  condi- 
tion precedent  to  the  existence  of  any  obligation  on  the  part  of 
the  carrier.  The  proposition  that  such  regulations  control,  in- 
stead of  the  contract,  is  certainly  a  startling  one.  Tliere  is  a  well- 
known  principle  to  the  effect  that  a  contract  must  be  interpreted 
a(-c(irding  to  the  law  or  usage  of  the  place  where  it  is  to  be  per- 
fcrmeil:  Civ.  Code,  sec.  1646.  It  has  been  said  that  such  laws  are 
a  jiart  of  the  contract:  9  Cye.  of  Law  &  Proc,  sec.  5'>2.  But  even 
tliis  doctrine  is  confined  to  such  terms  as  are  omitted  from  the 
contract,  and  which  the  law  supplies.  "Where  the  contract  is  con- 
trary to  the  law,  it  does  not  have  the  efTect  of  adding  a  term  to  the 
nontrai-t,  and  thus  making  an  agreement  to  which  the  parties  have 
VK-t  consented,  but  of  making  the  contract  to  that  e^xtent  invalid. 
I  think  it  has  never  before  been  decided  that  the  rules  and  regn- 
hitjnns  of  a  railrcad  comj)any  are  of  greater  potency  than  tlio  law 
of  the  land,  and  when  inconsistent  with  and  contrary  to  a  written 
c.  iitract.  into  which  the  company  has  entered,  are  paramount  thereto, 
.'iU'l  fnnii-;h  the  legal  measure  of  the  rights  of  the  parties,  instead 
of  tie'  cimfract  itself.  Not  even  a  general  \isage  or  custom  cit  trade, 
iiiiii'li  Irs-j  a  mere  business  regulation  of  one  of  the  ])arties,  can  be 
]>iMvi'n  1o  i-i]ii'\-e  a  party  from  his  exjiress  stipul.at  icm,  or  to  y:\ry 
a  wii't'Mi  I'Mn'rart  which  is  certain  in  its  terms:  <'o,le  <'iv.  Pimc., 
ser.  "1-7(1,  <.„]„].  ]2:  Ib.lloway  v.  :McXe:ir.  SI  Cal.  ].-r,,  22  Pac.  .Ibl; 
]'.,\vn<  V.  F^.riM'tt,  99  r'al.  P.71,  :;.',  Pac.  (ilG;  Milwaukee  Co.  v.  Pala- 
lin.'.  12-  •".il.  71,  CO  Pac.  51S;  Ah  Tung  v.  Kariu  Fruit  Co.,  112  Tab 
C^l.    in   P;>".   7. 

''The  f'ther  reason  given  for  the  pre\'ailing  opinion  is,  that 
'n  railroad  tii'ket  i-;  not  a  contract  exfiressiiig  all  the  conditii'tis 
and    liiiiitat  i(.iiiS    usually    i-nntained    in    a    wiitteji    agreement,'    but    'is 
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more  in  the  nature  o£  a  receipt  given  by  the  railroad  company 
as  evidence  that  the  passenger  has  paid  his  fare  for  a  certain  kind 
of  passage  on  the  proper  trains  of  the  company,  as  limited  and 
regulated  by  its  rules.'  Of  course,  railroad  tickets  do  not  always 
express  the  whole  contract.  In  fact,  they  seldom  do.  But  this  is 
beside  the  question.  We  are  not  here  concerned  with  some  term 
of  the  actual  agreement  that  was  omitted  from  the  writing,  but  with 
a  term  which  was  inserted,  and  which  defendant  seeks  to  nullify 
by  proof  of  a  parol  contract  of  a  different  effect.  With  singular 
icconsistency,  the  majority  opinion  quotes  in  its  support  a  passage 
from  Dietrich  v.  Pennsylvania  etc.  E.  E.  Co.,  71  Pa.  St.  436,  10  Am. 
Eep.  711,  the  very  first  words  whereof  are,  '  So  far  as  they  are 
expressed  the  terms  are  binding,  of  course.'  I  concede  that  where 
a  railroad  ticket  is  unsigned,  and  is  a  mere  memorandum  expressing, 
in  part,  an  agreement  for  the  carriage  of  the  passenger,  it  is  proper 
to  supplement  it,  or  even  contradict  it,  by  proof  of  additional  parol 
conditions  and  stipulations  inconsistent  with  the  printed  memoran- 
dum. Many  of  the  decided  cases  are  thus  explainable.  But  it 
cannot  be  successfuly  contended  that  the  ticket  here  in  question 
was  not  a  contract,  intended  to  be  binding  on  the  parties,  so  far  as 
it  expressed  the  terms  thereof.  This  is  best  shown  by  the  con- 
tract itself.  It  was  regularly  signed  by  the  plaintiff  and  indorsed 
by   the    defendant,    and   was   as   follows: 

"  'Special  limited  ticket,  good  for  one  continuous  first-class  pass- 
age, San  Francisco  to  Los  Angeles.  9:26  m.  Good  only  by  Mar- 
tinez route,  by  train  No.  —  "The  Owl"  subject  to  the  following 
contract:  In  consideration  of  this  ticket  being  sold  at  a  rate  less 
than  the  regular  first-class  rate,  I,  the  purchaser,  hereby  agree  that 
it  shall  not  be  good  for  passage  after  the  date  indicated  by  the 
agent's  punch  marks  in  the  margin  (Nov.  12,  1899),  and  that  it  will 
be  good  only  for  a  continuous  trip  to  destination  by  the  proper  train 
and  its  connecting  trains.  That  it  is  not  transferable  and  sliall 
be  void  after  the  date  of  expiration.  And  that  failing  to  accept 
and  comply  with  this  agreement,  the  conductor  will  refuse  to  ac- 
cept this  ticket,  and  demand  the  full  regulation  fare,  which  I  agree 
to  pay.  No  stop-over  privileges  will  be  given  on  this  ticket.  Bag- 
gage must  not  be  checked  hereon  to  or  from  intermediate  or  way 
stations.  Liability  for  damage  limited  to  $100.  Agent  will  in  no 
ease  extend  time  on  this  ticket.  If  more  than  one  date  be  punched, 
it    shall   not   be   received   for   passage   by   conductor.' 

(Signed)      'W.    AMKS.' 

(Indorsed    by    stamp):  'Southern    Pacifie    Company,' 

'November    11,    1899.' 

"The  flefendant  must  certainly  have  intended  to  exact  fi-om  tlie 
plaintiff  the  execution  of  this  ticket  as  a  contract,  and  one  tliat 
would  be  binding  on  him  for  all  tlie  conditions  expressed  therein. 
The  cases  involving  tiekcts  not  signed,  or  terms  not  covered  by  the 
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contract  therein  expresseil,  linvc  no  application  bere.  It  is  from 
such  cases  alone  that  the  prevailing  opinion  finds  support.  If  the 
evidence  offered  had  been  of  some  agreement  not  contradictory  of 
the  agreement  expressed  in  the  ticket,  it  would  of  course  have  Leen 
admissible,  but  tliis  cannot  be  contended.  The  ticket  in  questioa 
was  a  clear  undertaking  on  the  part  of  the  defendant  to  carry  the 
plaintiff  ui)on  a  continuous  trip  with  first-class  accommodati  )ii3  on 
the  Owl  train  from  San  Francisco  to  Los  Angeles  by  the  Martinez 
route.  No  conditions  were  expressed  requiring  the  purchase  of  any 
berth  upon  the  sleeping-car.  By  the  parol  evidence  introduced  tlio 
df'fcndant  endeavored  to  prove  that,  notwithstanding  this  agreement, 
tliere  was  a  contract  that  the  defendant  should  be  under  no  ob- 
ligation to  carry  the  plaintiff  upon  that  particular  train,  unless, 
iu  adilition  to  the  price  of  the  ticket  which  he  i)aid,  he  should  suc- 
ceed in  ]inrchasing  from  another  company  a  bertli  iu  a  sleeping-car 
at  an  additional  price.  This  was  making  a  contract  inconsistent 
with  the  written  contract,  and  is  contrary  to  all  the  principles  laid 
d  i\vn  in  our  codes,  and  contrary  to  the  rules  expressed  in  the  au- 
tlioritii's  cited  in  the  prevailing  opinion  itself.  I  can  see  no  reason 
why  a  railroad  company  is  not  as  much  bound  by  such  a  contract 
for  the  carriage  of  a  passenger  as  it  is  by  the  terms  and  conditions 
of  an  ordinary  bill  of  lading  for  the  carriage  of  freight.  The  sig- 
nature to  a  ticket  is  required  because  the  railroad  company  iitends 
that  the  passenger  shall  be  bound.  It  is  an  unvarying  rule  thnt 
contracts  are  mutual,  and  if  one  party  is  bound  by  its  terms,  both 
ii;ust    be. 

''There  is  no  element  of  hardship  in  tTie  case  which  requires  any 
rdaxati'in  of  the  rule.  The  defendant  was  entitled  to  the  benefit 
of  the  i'\  i'lence  which  it  introduced,  not  for  the  purpose  of  varying 
or  cliaiiL.'ing  tlio  contract  in  the  least,  but  for  an  entirely  different 
]oir[M)-e.  'J'lie  question  of  damages  was  a  material  one  in  the  case, 
iiiol  it  was  projyer  for  the  defendant  to  prove  that  the  plaintiff  had 
been  informed  bef<ire  he  entered  upon  his  .journey  that  h-e  would 
not  lie  allowed  to  ride  upon  that  train  unless  ho  obtained  a  sleeping- 
I'ar  b>rth.  If  he  was  thus  warned  of  the  consequences  he  could 
Ui.t  I'aiia  so  Tiiueh  damages  as  he  might  well  <lo  if  he  had  been 
takrn  |,y  sur].ri'-e  and  ejected  from  the  train  without  i)revious  no- 
tiiT.  'The  t'-<tiriiMny  was  therefore  admissible  in  mitigation  of  dam- 
aLjes,  and  wouM  lie  of  inueli  weight  for  that  purpose,  but  it  should 
n^t    le    iisf'l    to    vary    tlie    yuntract    expressed    in    the    ti.cket." 


.1  H'lini-'ii,  Ti'l't  -^eeiiu  to  be  re'garded,  not  ns  the  contrnef  of 
carria-.',  but  ii).r.-lv  as  e\  i.lni.-,.  uf  such  contract.  Therefore,  oiio 
who  ii.ake-;  a  i''Oitra'-t  fur  t  raii^purtalion  is  entitleij  to  iias^a^e, 
arcor.liiiLT  t(i  Its  tcr.,;^,  ,.v,.,i  thon-h  the  ticket  given  him  is  <lefecti'\-e 
in  not  e\[irc-;-iii._r  th^-c  t'roK:  ( ) 'J-imirke  v.  Citizens'  St.  Rv.  (V,. 
In;j     Toun.  1::4,  o'J.  S.  W.  irl,  70  Am.  .^t.  Kep.  G3i),  and  cases  cited  in' 
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"the  cross-reference  note  thereto:  Aiken  v.  Southern  Ev.  Co.,  118  Ga. 
118,  98  Am.  St.  Rep.  107,  44  S.  E.  828.  Conversiitions  between 
the  ticket  agent  and  the  purchaser  of  a  ticket,  or  between  a  flagman 
and  the  purchaser,  cannot  deprive  him  of  his  rights  under  the  terms 
•of  the  ticket:  Illinois  Cent.  v.  Harris,  81  Miss.  208,  95  Am.  St. 
Eep.  466,  32  South.  o09.  «ee,  also,  Kansas  Citv  etc.  E,  E.  Co.  v. 
Little,  66  Kan.   378,  97  Am.  St.  Eep.  376,  71  Pa'c.  820. 
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HEPJnXG  V.  FITTS. 
[43  Fla.  54,  30  South.  804.] 

MARRIED   WOMAN— Reformation   of    Conveyance   Executed 

by. — A  inortgngo  oxceuted  by  a  mai-rioil  -vvonian  and  her  husband 
in  the  form  prescribed  by  statute  may  be  reformed  in  equity  so  as 
to  include  real  property  intendeil  to  be  embraced  therein,  but  omitted 
therrfroiii  by  mistake.'    (pp.  110,  111.) 

NOTICE  to  Mortgagee  "by  Recitals  In  His  Mortgage. — Where 
a  ninviir;,^,.  of  two  ]iarcels  of  land  re(dtes  that  they  are  subject  to 
aiidthiT  iiiort;,'age,  },'ivin^r  its  date  and  the  name  of  the  mortgagee, 
but  one  (if  sui-h  parcels  has  by  mistake  been  omitted  from  the  morl- 
g^LT''  rct'.'iTi'd  tn,  the  second  mortgagee  cannot  resist  the  reforma- 
tion of  t!ie  first  mortgage  bo  as  to  include  the  omitted  parcel,      (.jip. 

Suit  liy  ITerrini:  airainst  William  Jl.  Fitt?  and  wife,  and  the 
A'olu,-ia  (  (luiiiy  liaiik  to  ret'urni  a  luortiragc  executed  l)y  the 
hu^:.lalld  and  wife  lo  the  (■<nii|»lainant,  ^vhiell  it  was  alli\ued  was 
iiiti  ii'lrd  1.)  iiuliide  cei'tain  real  property,  a  parcel  of  whic-h 
wa.~  niMini(l  tlin-'-rrfini  liy  nii>take.  The  hank,  sonie  time  ai'tei- 
llic  i-e.(ii-i;ii:_'-  (if  l!ie  m(Ml  liaLi'i'  sought  to  he  reformed,  rei-ei\('d 
fi'niii  ihr  >;iin('  liii^liaud  and  wife  a  niortfrage  of  the  Int.-  tliu.s 
omii'.'il  fii.Mi  the  lirst  mortgage  and  other  |)arcels  of  ])i'(i})erty, 
uhieii  .-e,,,iii]  iiiMii_';i-(.  (Irt-hii'cd  that  the  pieces  of  laml  therein 
(lr-i;n'"'ii  Were  -iii.ject  i<i  ;i  ]iiortgage  thereoii  given  to  W.  C. 
]I(.M-i-iii'j-.  lieariiig  dale  May  :H'>.  J>lMi.  tliis  being  tlie  date  of 
the  i.'X'rtuaL'e.  x'^-  I'ei'oi'inai  inn  df  wlTu-h  was  sought.  'J"he  hank 
and  Mv-.  J-';;t-  aii-were.l,  niid  a  d,"erce  was  taken  against  the 
]lu^^and  ]iro  CMnfe--o  \,,r  fnilui'i.-  \n  an^wer.  Tlie  trial  couit 
granted    tlie    relief    sought    as    again-t    the   hushand    and    wife. 
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but  refused  it  as  against  the  bank.     Thereupon  both  the  com- 
plainant and  Fitts  and  wife  appealed. 

B.  M.  Miller,  for  the  appellant. 

Isaac  A.  Stewart  and  Egford  Bly,  for  the  appellees. 

^*^  MABRY,  J.  The  two  controlling  questions  now  presented 
for  decision  arise  upon  the  respective  appeals  taken  by  parties 
in  this  case.  The  one  pjesented  by  the  appeal  of  defendants 
Louisa  Fitts  and  her  husband  AVilliam  E.  Fitts  comes  first  in 
natural  order,  and  will  be  first  considered.  We  **^  find  that 
it  is  not  free  from  difficulty.  The  court  found  from  the  evi- 
dence submitted  that  a  mutual  mistake  was  made  as  to  the 
•description  of  part  of  the  land  embraced  in  the  mortgage  exe- 
cuted by  William  R.  and  Louisa  Fitts  to  the  complainant  Her- 
ring, bearing  date  ]\Iay  26,  1890,  and  decree  that  it  be  cor- 
rected and  reformed  so  as  to  embrace,  in  addition  to  the  lots  as  to 
which  there  was  no  question,  the  north  half  of  the  south  half  of 
the  southeast  quarter  of  the  northwest  quarter  of  the  southeast 
•quarter  of  section  8,  township  17  south,  range  30  east,  contain- 
ing two  and  one-lialf  acres  more  or  less.  It  will  be  seen  by 
comparison  that  the  description  in  the  Herring  mortgage  be- 
fore its  reformation  did  not  include  the  identical  parcel  of  land 
embraced  in  the  correction.  The  conclusion  of  the  court,  that 
a  mutual  mistake  existed  as  to  the  description  of  the  parcel  of 
land  containing  two  and  one-half  acres,  must  be  sustained  on 
ihe  evidence.  Some  evidence  of  a  mistake  is  apparent  from  the 
■description  inserted  in  the  mortgage  at  the  time  of  its  execution. 
It  describes  a  parcel  of  land  containing  ton  acres,  and  it  is 
stated  to  contain  two  and  one-half  acres,  the  amount  included 
in  the  parcel  which  it  is  claimed  the  parties  mutually  intended 
should  be  embraced  in  the  mortgage.  The  draughtsman  of 
the  mortgage  testified  positively  that  he  made  the  mistake  in 
the  description,  which  it  will  be  scon  is  an  unusual  one,  on  ac- 
count of  the  shape  of  the  parcel  of  land,  and  William  R.  Fitts 
also  testified  that  there  was  a  mistake.  In  the  subsequent  mort- 
gage executed  by  Fitts  and  wife  to  the  bank,  in  which  there  is 
a  correct  description  of  the  two  and  one-half  acres,  and  also 
the  three  lots,  there  is  a  recital  that  it  was  a  second  morgtage 
'■'on  the  above-described  pieces  of  land,  and  subject  to  a  mort- 
gage thereon  *^-  given  to  W.  C.  Herring,  bearing  date  ]\[ay  26, 
1890."  Neither  William  R.  Fitts  nor  his  wife  "owned  the  ten 
.acre  parcel  described  in  the  Herring  mortgage,  but  ]\lrs.  Fitts 
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did  own  the  two  and  one-half  aere  parcel  which  it  is  claimed 
they  designed  to  mortgage. 

The  recital  in  the  hank  mortgage  that  the  Herring  mortgage 
was  given  on  the  two  and  one-half  aere  parcel  correctly  de- 
Ecrihed  may  not  operate  as  an  estoppel  on  Mrs.  Fitts  that  such 
was  the  fact,  but  it  contains  a  very  deliberate  declaration  on  her 
part  to  that  elfect,  and,  taken  in  connection  with  all  the  evi- 
dence in  tlie  case,  sufficiently  sustains  the  conclusion  of  the 
court  that  the  parties  mutually  intended  to  mortgage  the  twa 
and  one-half  acre  parcel,  and  by  mistake  another  parcel  was  in- 
cluded. 

The  jurisdiction  of  the  court  of  chancer}'-  to  correct  a  mu- 
tual mistake  when  clearly  shown  is  not  questioned,  and  were 
it  not  for  the  fact  that  the  correction  in  this  case  relates  to  tlie 
land  of  a  married  woman,  the  matter  would  end  without  diffi- 
culty. 

At  common  law  a  married  woman  conld  not.  either  alone  or 
by  uniting  with  her  husband  in  a  deed,  bar  herself,  or  her 
lieirs.  of  her  interest  in  real  estate.  Such  a  deed  and  her  con- 
tracts generally  were  void,  except  so  far  as  they  related  to  her 
equitalde  separate  estate  and  permitted  by  its  nature  and  hold- 
ing. The  only  way  she  could  convey  real  estate  Avas  by  unit- 
ing with  her  husband  in  the  solemn  proceeding  in  a  court  of 
record  known  as  a  fine  and  recovery.  This  mode  of  conveying 
real  estate  by  nuirried  women  is  abolished  in  this  state,  but  by 
the  constitution  and  statute  they  can  mortgage  or  deed  their 
intcrc'^ts  in  realty,  and  the  mode  thereby  provided  is  said  to 
be  a  substitute  for  the  fine  and  recovery  of  the  coinnion 
*^-'  law:  Hart  v.  Sanderson,  18  Fla.  103.  The  constitution 
prri\i(lr'-;  tliat  "all  property,  real  and  per-f)nal.  of  a  wife 
ownod  liy  Ikt  Ijefore  marriage  or  lawfully  acquired  after- 
ward by  iril't,  di'vi>e,  berpie.-t,  descent,  or  juircbase.  sliall  !io 
her  soparate  yn-opcrl v,  and  the  same  shall  not  be  liaide  for  ibo 
debt-  of  ]:rr  b.u-band  witliout  her  consent  givc'U  l)y  some  instru- 
ment in  wi-itini:.  (xrcntt'd  according  to  the  law  respecting  coti- 
veyancc>  by  niarrif(]  woiiien'":  Con-t.  188-5,  art.  11,  sec.  1.  Bv 
statute  a  nian-i'-d  wruiian  mav  s^'db  convey  or  mortgaL''e  hor  real 
properly  as  .-be  nii::]it  do  if  <he  were  not  married,  provided  lier 
husKatid  jdin  in  sucli  sale,  conveyance  or  moi-tga,L^e,  and  pro- 
vided slie  acknowdedi'-e  before  some  oificcr  authorized  to  take 
acknowlediniieiit-  of  <b.id=.  senaratelv  and  a])art  from  her  hus- 
band,  lliat   slie   executed   tiie   .-ame   freely  and   voluntarilv   and 
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without  compulsion,  constraint,  apprehension  or  fear  of  or  from 
her  husband,  and  the  officers  certificate  must  set  forth  such 
requirements:  Eev.  Stats.,  sees.  1956,  1958.  In  the  case  before 
us  the  Herring  mortgage,  in  reference  to  which  there  was  a 
mistake  as  to  the  description  of  the  land  sought  to  be  encum- 
bered, was  executed  with  all  the  formalities  required  by  tho 
statute  and  the  power  of  the  court  was  not  invoked  to  perfect 
a  defectively  executed  or  acknowledged  instrument.  The  de- 
cree rendered  does  not  undertake  to  compel  the  wife  to  execute 
another  mortgage,  but  its  eifect  is  that  the  instrument  duly 
executed  by  the  parties  shall  operate  upon  the  real  subject 
matter  that  tlie  parties  had  in  mind  and  purpose  when  they 
made  it.  Our  opinion  is  that  the  decision  of  the  court  was 
correct.  Confining  the  decision  to  the  facts  before  us,  we  think 
tliat  where  a  married  woman  intends  to  convey  or  *^  mortgage 
her  real  estate,  and  to  accomplish  this  purpose  executes  a 
proper  instrument  in  conjimction  with  her  husband  with  all 
the  formalities  required  by  law,  but  by  mistake  of  the  scrivener 
an  erroneous  description  of  the  land  is  inserted  contrary  to  the 
intent  of  the  parties,  a  court  of  chancery  has  power  to  correct 
the  mistake  upon  clear  proof  of  the  facts,  and  that  in  so  doing 
the  policy  and  intent  of  our  laws,  in  reference  to  the  alienation  of 
real  estate  by  married  women,  are  not  contravened.  Causing 
the  true  description  to  be  read  into  the  deed  neitlicr  makes  a 
new  conveyance  nor  changes  an  old  one;  it  simply  makes  tlie 
conveyance  affective  by  applying  it  to  the  property  intended 
to  be  included.  There  is  a  decided  conflict  of  authority  on  the 
point  under  law  similar  to  ours,  and  there  is  much  weight  iu 
those  holding  a  contrary  view  to  that  we  adopt;  but  after  much 
reflection  we  think  they  do  not  announce  the  correct  doctrine. 
Our  conclusion  is  sustained  by  the  following  decisions  whicli 
we  think  state  the  correct  view:  Hamar  v.  Medsker,  GO  Ind. 
413;  Stycrs  v.  Eobbins,  7G  Ind.  547;  Gardner  v.  Moore,  75  Ala. 
391,  51  Am.  Eep.  454;  Stevens  v.  Ilolman,  112  Cal.  345,  53 
Am.  St.  Picp.  216,  44  Pac.  670;  note  to  Williams  v.  Hamilton, 

65  Am.  St.  Rep.  commencing  on  page  511.  It  was  supposed 
tliat  California  had  adopted  a  different  view  in  the  case  of 
I.conis  V.  Lazzarovich,  55  Cal.  52,  bi;t  if  this  case  can  be  so  (-on- 
strnod  it  lias  been  overruled  by  Savings  &  Loan  Soc.  v.  ]\Ie('k>, 

66  Cal.  371,  5  Pac.  624,  and  Stevens  v.  Holman,  112  Cal.  315. 
53  Am.  St.  Rep.  216,  41  Pac.  670.  The  mortgage  executed  by 
!Mrs.  Fitts  was  not  voluntary  in  tlie  sense  of  being  witliout  con- 
sideration.    It  was  given  to  secure  fifteen  hundred  dollars  which 
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her  husband  received,  and  this,  of  course,  was  a  consideration 
for  tlie  security. 

**'  Tlie  next  question  arises  on  the  appeal  of  Herring  from 
the  portion  of  tlie  decree  subordinatiiig  his  mortgage  as  cor- 
rected to  that  of  the  bank,  and  in  this  we  are  of  opinion  that 
the  court  connnitted  an  error.  The  liank's  mortgage,  in  refer- 
once  to  the  property,  contains  the  following  statement:  "All 
those  lots,  pieces  or  parcels  of  land  lying  and  being  in  tlie  city 
of  De  Land,  Volusia  county,  Florida,  described  as  follows,  to 
wit:  The  north  half  of  the  south  half  (S.  1-2)  of  the  south- 
oast  quarter  (S.  E.  1-4)  of  the  northwest  quarter  (jST.  W.  1-4) 
of  the  southeast  quarter  (S.  E.  1-4)  of  section  eight  (8),  town- 
shiji  seventeen  (17)  south,  range  thirty  east,  containing  two  and 
one-half  acres,  more  or  less,  also  lots  B,  C  and  F  of  lilock  ton 
(10)  acording  to  map  and  survey  of  Eich's  Addition  to  the  town 
(now  city)  of  De  Land,  in  said  county  of  Yolusia,  and  state 
of  Florida.  This  being  a  second  mortgage  on  the  above-de- 
scribed pieces  of  land,  and  subject  to  a  mortgage  thereon  given 
to  W.  C.  Herring  bearing  date  May  2G,  1890."  It  is  argued 
for  tlio  bank  that  the  recitation  in  its  mortgage  aliont  its  being 
subject  to  the  one  given  to  W.  C.  Herring  refers  to  lots  J\,  C  and 
F  only,  and  if  this  be  incorrect  there  is  ambiguity  whether  it 
<l(^os  or  not.  ami  that,  as  a  matter  of  fact  disclosed  by  the  cvi- 
<loiice,  the  Itank  did  not  know  of  the  intention  to  include  tbe 
two  and  one-half  acre  parcel  in  the  Herring  mortgage.  We  do 
not  perceive  any  aml)iguity  about  tbe  recital.  It  contaiiH  a 
oloar  statement  that  the  bank's  mortgage  was  second  on  the 
'■aliovc-described  pieces  of  land" — whiek  included  all  that  had 
lio'.qi  doscribc^I  in  the  immediate  connection,  with  noticing  to 
iiiilicale  tbe  absiMice  of  any  jtart,  and  that  it  was  subject  to  a 
irioi-tgaL''e  tliei-oon  given  to  Herring  on  ^lav  2ri,  1S')0.  'Vho. 
bank  a(ee])te(!  this  mortgage  ami  '•*'  is  bound  by  its  rwcitals  and 
conditiniis.  In  terms  it  contracted  with  the  mortgagors  for 
a  sin'ond  iiiorti:age  to  that  of  Herring  (a  tlu^  land  dosci'ibed  and 
tbe  rei'ni'matiMii  of  the  first  mortuiiLfe  does  not  alter  the  con- 
tractual i-i'lation  voluntarily  assiiiiKM]  bv  the  -ocond  n\w.  it 
does  not  apiMMi-  that  tbe  representaiivos  of  the  baidc  ever  made 
any  iiive-i  i-at  ion  or  iiifjuiry  in  the  right  direction,  to  asc<Mlain 
wbetbcr  (II-  not  Jlerriiig  had  anv  mortgage  claim  on  tbe  land, 
.and  its  moi'i-aue  cleai'ly  im])arted  information  of  tliis  fact. 
It  mu.^t,  tlierefon\  bo  accojited  tliat  the  bank  received  its  mort- 
gage under  tbe  au^'eemcnt  and  lieliof  that  Herring  was  entitled 
to  a  prior  lien  on  ilie  land,  and  as  he  was  in  fact  so  entitled, 
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it  would  l>e  contrary  to  equity  to  deprive  him  of  his  riglits.  It 
was  held  in  Council  Bluffs  Lodge  v.  Billups,  67  Iowa,  674,  25 
N.  W.  846,  that  where  a  mortgagee  has  notice  of  a  first  hut  un- 
recorded mortgage,  which  is  recited  in  his  mortgage  as  heing 
a  first  lien,  he  cannot  claim  that  his  mortgage  takes  precedence 
of  a  new  mortgage,  executed  after  his  mortgage,  to  correct  a 
mistake  in  the  description  of  the  property  in  the  first  mort- 
gage. This  view  is  also  sustained  in  Gale  v.  ilorris,  29  X.  J. 
Eq.  222;  Gale  v.  Morris,  30  X.  J.  Eq.  285. 

There  is  some  contention  made  that  appellant  ITerring  was 
guilty  of  laches  in  not  proceeding  earlier  to  correct  the  mis^ 
take  in  his  nwrtgage  as  the  proof  showed  he  had  infornuition 
of  it  not  long  after  his  mortgage  was  recorded,  but  we  do  not 
see  how  the  ])ank  can  complain  of  the  delay.  Its  mortgage  fur- 
nished unmistakable  evidence  that  it  was  second  and  subor- 
dinate to  Herring's  on  the  land,  and  no  just  complaint  can  be 
made,  after  accepting  such  a  mortgage,  for  the  delay  in  this 
case. 

^'^  The  part  of  the  decree  of  the  chancellor  correcting  the 
description  of  tlie  land  in  the  mortgage  given  to  W.  C.  Herring, 
bearing  date  May  26,  1890,  is  affirmed,  and  the  part  suljordinat- 
ing  the  mortgage  as  reformed  to  the  lien  of  the  mortgage  given 
to  tlie  Yolusia  County  Bank  is  reversed,  witli  directions  for 
further  proceedings  consistent  with  this  opinion. 


The  Rrformatinn  of  deeds  of  married  women  is  discussed  in  the 
monographic  note  to  Williams  v.  Hamilion.  Co  Am.  St.  Eep.  511-514. 
A  mistake  in  the  description  of  land  intended  to  be  mortgaged  by 
a  married  woman  mav  be  corrected  on  a  proper  showing:  Christeu- 
ficn  V.  Ilollingsworth,  6  Idaho,  87,  9G  Am.  St.  Eep.  250,  53  Fac.  211. 
Am.    St.   Rep.,    Vol.    99—8 
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FLOrJDA  EAST  COAST  RAILWAY  COMPAXY  v.  HAZEL. 

[43  Fla.  263.  31  South.  272.] 

STATUTES,  Title  of,  Subject  of,  Doubts  as  to  Whether  It  is 
Suflciently  Expressed. — A  ccnnt  will  diot  declare  that  a  statute  i* 
obnoxious  to  the  constitutional  requirement  that  it  shall  embrace 
but  one  subject,  wliich  slinll  be  expressed  in  its  title,  if  the  question 
is  a   doubtful   one.      (pp.   IIG',   117.) 

STATUTES,  Title  of,  When  Sufficient  to  Include  a  Penalty.— 
A  statute  entitled  "An  act  requiring  railroad  companies  to  fence 
their  tracks,  and  providing  remedies  against  them  for  failure  to  do 
so."  may  include  a  provision  in  the  way  of  a  penalty,  as  by 
crenting  a  liability  for  double  damages  and  for  attorneys'  fees.  (p. 
117.) 

STATUTES — ^Repeals  by  Implication  are  not  Favored.— In 
order  tliat  a  court  may  declare  that  one  statute  repeals  another  by 
implication,  it  must  appear  that  there  is  a  positive  repugnancy  be- 
tween the  two,  or  that  the  last  was  clearly  intended  to  prescribe  the 
<pnly  rule  that  should  govern  tlie  cases  provided  for,  or  tliat  it 
revises  the  subject  matter  of  the  former,     (p.  118.) 

STATUTES,  Repeal  of  by  Implication,  When  Does  not  Take 
Place. — A  statute  requiring  railroad  companies  to  fence  their  tracks 
and  regulating  their  liability  for  stock  killed,  because  of  their  not 
d'ling  so,  is  not  repealed  by  a  subsequent  act  to  force  railroads  ami 
other  companies  to  postmarks,  brands,  color  and  sex  of  livestock 
killed  or  injured  by  their  engines  and  ears,  and  providing  for  their 
payment   for   such    stock,      (p.    118.) 

ATTORNEYS'  FEES,  Allowance  of,  in  the  Supreme  Court.— 
Tnder  a  statute  allowing  attorneys'  fees  in  actions  against  railroa'd 
companies  for  the  killing  of  stock,  the  supreme  court  has  no  juiis- 
di'tion  to  allow  such  a  fee  to  the  attorney  of  the  defendant  in  error 
for  ]\\<  services  in  that  court.  If  he  is  entitled  to  such  fee,  he  must 
tcek  it  by  application   to   the   trial   court,     (p.   IIS.) 

W.  A.  ]\IacWil]iams,  for  the  plaiiitiil  in  error. 
Fn\v]('r  &  Fowler,  for  the  ck'fendant  in  error. 

-''^  Per  CTPLWr.  It  ap])ears  from  the  ahstract  in  thi^ 
f■a^<'  tliat  tlie  rlcfcndant  in  eri'or  institntet]  suit  in  tiie  circuit 
court  ftf  St.  John's  county  a.u'ainst  plaintil!  in  error  to  rec-over 
(Idulile  (laniaircp  and  attoiiU'V^"  fees  for  the  killing  of  certain 
li\c~ti)ck.  the  (h'claralion.  filed  .Tannarv  1,  18i)C),  alleging  the 
failiirc  of  defendant  to  feiu-e  its  ti'acks  as  required  hy  chajiter 
•iiMiit  of  the  acts  of  F^iM.  'Id;e  conijiany  demurred  ~*^^  to  the 
decl;n':;t ion  upon  the  ground  that  the  act  referred  to  was  un- 
con.-t  it  utioiial.  which  dcuuin-er  wa>  overruled.  Thercaftiu"  it 
])loaiicd  not  guiliy.  The  I'eferee  to  whom  the  ease  was  referred, 
after  he;).rirnj  evidence  fdiind  fnr  the  plaiidilT  and  entered  judg- 
ment for  the  sum  of  one  hundred  dollars  double  damages  and 
thij'tv-fiNe  dcillars  attoruew-'  fees.  l)(>ides  costs.     Motions  for  a 
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new  trial  and  in  arrest  of  judgment  were  made  and  overruled, 
and  the  company  took  writ  of  error  to  this  court. 

The  errors  assigned  relate  to  the  rulings  before  stated,  but 
the  only  questions  presented  and  argued  in  the  briefs  are  as 
follows:  1.  Whether  the  provisions  authorizing  double  damages 
and  attorneys'  fees  in  the  act  referred  to  are  unconstitutional, 
because  of  a  defect  in  the  title  of  the  act;  2.  Whether  such  pro- 
visions were  repealed  by  section  7,  chapter  4189  of  the  act  of 
1893. 

Chapter  4069  is  entitled  "An  act  requiring  railroad  compan- 
ies to  fence  their  tracks,  and  providing  remedies  against  them  for 
failure  to  do  so."  The  first  section  requires  railroad  compan- 
ies or  persons  operating  railroads  in  this  state  to  begin  within 
sixty  days  after  the  passage  of  the  act  to  construct  a  fence  on 
both  sides  of  its  line,  so  as  to  prevent  the  intrusion  of  any  cat- 
tle and  horses  upon  its  track,  except  in  certain  places  therein 
designated.  The  second  section  requires  the  companies  or  per- 
sons to  commence  to  construct  siich  fence  within  sixty  dayg 
after  the  passage  of  the  act.  and  to  continue  such  construction 
uninterruptedly  until  the  work  is  completed,  which  is  required 
to  be  done  within  two  years  after  the  approval  of  the  act,  and 
also  to  erect  proper  stockguards  as  provided  in  tlie  third  section. 
The  third  section  specifies  the  character  of  fence  and  stock- 
guards  to  be  constructed.  The  -^^  fourth  section  provides  that 
any  railroad  company  or  person  owning  or  operating  any  rail- 
road in  this  state  failing  to  fence  at  least  one  twenty-second 
part  of  their  entire  line  of  road  and  to  provide  stockguards  as 
required  each  and  every  month  after  sixty  days  from  the  pas- 
sage of  the  act  shall  be  liable  for  double  the  amount  of  all 
damages  caused  bv  injuring  or  killing  any  livestock,  cattle  or 
horses  by  railway  engines  or  cars,  and  all  costs,  expenses  and 
reasona])le  attorneys'  fees  incurred  in  collecting  same  by  suit, 
and  a  lien  is  thereby  given  for  the  amount  of  said  damages, 
costs  and  attorneys'  fees  upon  the  railroad  line,  appurtenances, 
properties,  franchises,  machinery  and  equipments  e(]ual  in  dig- 
nity to  laborer's  lions.  It  also  provides  for  the  recovery  of  the 
damages  and  attorneys'  fees  and  the  enforccmont  of  tlie  liens 
in  courts  having  jurisdiction  witliin  twelve  months  after  the  pre- 
sentation of  a  claim  for  such  damages  as  is  in  the  statute  speci- 
fied, and  in  all  such  suits  the  burden  of  proof  is  declared  to  be 
upon  the  company  or  person  operating  the  load.  The  fiftli  sec- 
tion requires  the  maintenance  of  such  fences  after  their  con- 
struction, and  in  default  tiiereof  the  same  liability  is  imposed 
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a?  in  cfipos  where  fence?  are  not  constructed  as  required.  The 
sixth  section  regulates  the  liability  for  stock  killed  while  com- 
plying with  the  provisions  of  the  act  and  also  provides  that  the 
act  shall  not  apply  to  log  roads. 

It  is  contended  that  the  lia))ility  for  double  damages  and  at- 
torneys' fees  imposed  by  tliis  act  is  a  penalty — that  the  title  of 
the  act  does  not  indicate  that  penalties  are  imposed,  but  only 
that  remedies  are  provided,  and  therefore  that  the  title  is  mis- 
leading and  insulTi.cieut  to  sustain  the  provisions  for  doulde 
damages  and  attorneys'  fees  under  section  16,  article  3,  of  tho 
constitution  of  1885.  that  "each  ^^''  law  enacted  in  tlie  legis- 
lature shall  embrace  ])ut  one  subject  and  matter  properly  con- 
nected therewith,  whicli  suliject  shall  be  briefly  expressed  in  the 
title."  The  well-settled  rule  in  this  as  well  as  other  states  is 
that  when  the  title  of  an  act  clearlv  though  briefly  expresses  the 
subject  matter  of  the  legislation  contained  in  the  body  of  the 
act.  and  there  is  nothing  in  the  act  which  is  not  properly  con- 
nected with  such  sul)ject  matter,  the  constitutional  requiroiuont 
<|Uoted  is  complied  with.  There  can  be  no  doubt  that  under  the 
first  clause  of  tbo  title  of  this  act,  to  wit,  "An  act  requiring 
railroad  coiu]nnii^s  to  fence  their  tracks."'  it  would  l)e  compt^tont 
for  the  legislature  to  ])vo\ide  the  means  for  its  enforcement,  and 
in  doing  so  to  autliorip^e  the  recoverv  of  double  damages  and 
attorneys'  fees:  Railroad  v.  C'rider.  91  Tenn.  489.  19  S.  W.  018; 
State  V.  r.cndi.Min.  19  Mnut.  or^.  19  Tac.  411;  Snook  v.  Clark, 
20  :\ront.  2-M),  50  Tac.  718:  :\rissouri  Pac.  IJy.  Co.  v.  Ilarrelson, 
41  Kan.  '253.  21  Tac.  lt;5:  I'lunib  v.  Christie.  103  Ga.  080,  30 
S.  K.  759:  Burrows  v.  Delta  Transp.  Co.,  100  :\lich.  582,  Of  X. 
W.  501.  Tbc  only  (jUcstion  that  can  arise  here  is  as  to  the  olTect 
of  tbe  last  clause  in  this  title,  to  wit.  "and  providing  reiue<]i('s 
auain.-t  tliiMu  for  failure  to  do  so."  it  being  argued  tliat  tliis 
(■!au~(»  >i)  ri'>t!-icls  tbe  title  as  to  make  it  misleading  witli  refer- 
ence to  tlie  ])i'o\  i.-ions  for  double  damages  and  attorneys'  fe{>-. 
'I'bere  is  no  doubt  that  a  iieiieral  tit](>  mav  becom.e  restriete(l  liv 
the  addition  of  a  provision  or  provi.-ions  thereto  (State  ex  rel. 
Attornev  (ieiierai  v.  JJui'ns.  3s  j-'la.  :5ii7.  -.'l  South.  2'.H).  and  cases 
cited),  but  we  are  of  the  opinion  tliat  tbe  olijeetiiui  made  does 
not  ajiply  to  \hc  title  'if  the  art  umhn-  consideration.  Tlie  court 
is  not  autiioi'ized  to  dedare  tbe  '*''^  title  oloioxirius  to  tbe  eon- 
stitutioiuil  requirenu'iit  as  to  titl(>  if  tbe  (juestion  be  a  doubtful 
(mo:  Countv  Commrs.  of  Duval  County  v.  City  of  Jacksonville, 
;]0  ria.  190,  IS  South.  339.  It  is  not  clear  that  the  word  "rem- 
edies"' was  used  in  a  technical  sense  in  the  second  clause  of  the 
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title,  but  rather  that  it  was  intended  by  this  clause  to  assert  in 
a  most  general  -vvay  that  means  were  provided  for  enforcing 
the  act,  without  designating  specifically  whether  these  means 
consisted  of  the  imposition  of  liabilities,  penalties  or  otherwise. 
It  certainly  does  not  exclude  the  idea  that  liabilities  or  penalties 
are  imposed  for  violating  the  duty  declared.  The  court  should 
not  resort  to  critical  or  technical  construction  of  the  language 
of  the  title  in  order  to  exclude  parts  of  the  body  of  the  act  from 
its  purview :  McAunich  v.  Mississippi  etc.  E.  E.  Co.,  20  Iowa, 
338;  Burrows  v.  Delta  Transp.  Co.,  106  Mich.  582,  64  N,  W, 
501.  We  do  not  feel  authorized  to  declare  that  the  matter  ob- 
jected to  is  not  properly  connected  with  the  subject  matter  em- 
braced in  the  title,  or  that  the  title  is  so  restricted  as  to  render 
its  insertion  improper. 

The  second  question  presented  is  whether  the  provisions  re- 
lating to  double  damages  and  attorneys'  fees  in  the  act  of  1891 
were  repealed  by  section  7,  chapter  4189  of  the  act  of  1893. 
That  act  is  entitled,  "An  act  to  force  railroad  companies,  other 
companies  and  other  persons  running  cars  or  trains  in  this 
state  to  post  marks,  brands,  color  and  sex  of  livestock  that  may 
be  killed  or  injured  by  engines  and  cars;  and  to  keep  a  record, 
and  to  provide  for  the  payment  of  the  same."  The  first  six 
sections  of  this  act  require  certain  designated  officials  and  em- 
ployes of  railroads  to  make  certain  reports  of  the  killing  or  in- 
juring of  stock  ^^^  by  the  operation  of  trains,  to  provide  black- 
boards at  depots,  and  post  marks  and  brands  and  other  descrip- 
tion of  livestock  killed  or  injured,  ajid  making  certain  omissions 
connected  therewith  misdemeanors  punishable  by  fines.  The 
seventh  section  reads  as  follows:  "The  posting  of  marks  and 
brands  shall  be  prima  facie  evidence  of  the  killing  or  injuring  of 
stock;  and  whenever  the  owner  establishes  his  claim  the  rail- 
road company  shall  pay  to  the  owner  the  full  cash  market  value 
for  such  stock.  If  the  owner  has  to  resort  to  law  to  collect  his 
claim  and  judgment  should  be  rendered  against  the  railroad 
company  and  they  should  desire  to  appeal  to  a  higher  court,  they 
must  first  pay  all  court  costs  in  the  lower  court,  including  plain- 
tiffs lawyers'  fee  'which  must  Iv-  all  cases  be  a  reasonable  law- 
yers' fee."  The  act  contains  no  repealing  clause,  nor  does  it 
anywhere  make  any  reference  to  the  fencing  of  railroad  tracks, 
but  it  is  contended  that  the  seventh  section  fixes  the  amount 
of  recovery  by  owners  of  stock  killed  by  the  operation  of  rail- 
roads in  all  cases,  Avhctlier  in  consequence  of  failure  to  ferico 
their  tracks  as  required  by  the  act  of  1891  or  otherwise,  and 
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tlicroforc  by  implication  repeals  so  much  of  the  act  of  1891  as 
gave  double  damages  and  attorneys'  fees.  Repeals  by  implica- 
tion are  not  favored,  and  in  order  that  a  court  may  declare  that 
one  statute  repeals  another  by  implication  it  must  appear  that 
there  is  a  positive  repugnancy  between  the  two  or  tliat  the  last 
was  clearly  intended  to  prescribe  the  only  rule  which  sliould 
govern  the  case  provided  for,  or  that  it  revises  the  subject  matter 
of  the  former:  State  v.  Palmes,  23  Fla.  620,  3  South.  171; 
:\ritchcll  V.  Duncan,  7  Fla.  13;  State  v.  Moore,  37  Or.  536. 
02  Pac.  26.  Tlie  act  of  1893  was  certainly  not  a  revision  of 
Ihe  suliject  matter  embraced  in  the  act  of  1891,  ^~^  for  it  makes 
no  reference  whatever  to  fences.  Nor  can  it  be  contended  that 
thore  is  anything-  in  its  language  that  indicates  an  intention  to 
oliange,  modify  or  repeal  the  fence  statute  or  any  of  its  pro- 
visions, and  there  is  no  necessary  repugnancy  between  the  two 
acts.  Tlie  clansc  '"'and  whenever  the  owner  estalilishes  his  claim 
tlie  railroad  company  shall  pay  to  the  owner  the  full  cash  market 
vahie  for  such  stock,"  contains  no  negative  words,  nor  is  there 
anytliing  in  tlie  language  indicating  an  intention  to  apply  the 
rule  it  announces  to  cases  arising  under  the  act  of  1891.  While 
t1ie  language  is  general  it  is  not  exclusive,  and  we  are  of  opinion 
tliat  it  must  be  so  interpreted  as  to  except  the  cases  provided 
for  by  the  act  of  1891 :  Frost  v.  Wenie,  157  U.  S.  46,  15  Sup. 
Ct.  ij.'p.  o:i2;  Ignited  States  v.  Grcathousc,  IGG  U.  S.  GOl,  17 
Sup.  Ct.  Pep.  701. 

This  disposes  of  all  the  questions  presented,  and  finding  no 
error  tlie  judgment  must  be  atlirnied. 

In  tliis  case  a  motion  has  been  made  in  tliis  court  for  the  ah 
l(nvanco  of  an  attorney  fee  in  favor  of  defendant  in  error  for 
d-fiMuling  tlic  suit  in  thU  court,  but  witliout  reference  to  the 
sut!i(i(Micy  of  proof  here  to  csta1)lish  such  a  claim,  we  are  of 
opinion  that  tin's  court  has  no  jurisdiction  to  entertain  such  a 
dciiKuid.  If  lie  is  entitled  to  attorney  fees  under  the  statute  for 
maintaining  liis  judgment  in  the  appellate  court,  be  must  first 
r"-"it  to  a  court  liaving  origiiuil  jurisdiction.  Such  motion  is, 
therefore,  herc-bv  denied. 


Thr  Titlr  nf  n  Statiitr  shnnld  ho  lihprally  fnnstniol,  nn.l  not  ho. 
fr.ii.l.'iinn'.l  ;n  insutl'h-ii'ii  t  fMiiist  it  utionn  lly  to  sii^j^cst  tlin.s(>  1hinj,fS 
i'HiHi'l  in  the  Im.ly  dt'  tlio  ru-t,  iinli'ss.  yiviiiLr  tliiTi'to  tli.>  Inrucst 
Hco]i.>  wliich  reason  will  p.Tiiiit,  soiiK-t liiriLC  i^^  t''Mni.l  tln'rein  w'lirh  is 
iioitlu^r  witliin  its  literril  itifan  iiijx.  ner  its  sjiirit,  nor  (^crniaiic  tlwroto; 
Tiiana  S1ioutiii<r  Cluli  v.  l.aini"-.':iiix.  114  Wis.  4  1,  HI  .\in.  St.  Kcp.  S!)S 
S'.i  .\'.  W.  s^e.  Wh.^n  tier.'  i-;  li  Mit>t  as  to  wliotlvr  tho  suh.j<^''t  is  rl-'arly 
I  .\|>r''S'Ml    in    tliv   ti'l.',   the   <!oulit    is   resolve. i    in    favor   of  the  act:    Sea 
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the  monographic  note  to  Lewis  v.  Dunne,  86  Am.  St.  Eep.  274.  A 
statute  forbidding  the  manufacture  and  sale  of  adulterated  food, 
drugs,  and  drinks,  defining  such  articles,  prescribing  the  duties  of 
the  state  board  of  health,  in  relation  thereto,  and  declaring  penalties 
for  violations  of  the  law,  is  not  violative  of  the  constitutional  re- 
quirement that  every  act  shall  embrace  but  one  subject,  which  shall 
le  expressed  in  its  title:  Isenhour  v.  State,  157  Ind.  517,  87  Am. 
St.  Eep.  228,  62  N.  E.  40.  Compare  State  v.  Great  Western  Cofifeo 
etc.  Co.,  171  Mo.  6.34,94  Am.  St.  Eep.  802,  71  S.  W.  1011;  and  see 
Augustine  v.  State,  41  Tex.  Cr.  Eep.  59,  96  Am.  St.  Eep.  765,  52  S. 
W.  77;  State  v.  Sharpless,  31  Wash.  191,  96  Am.  St.  Eep.  893,  71  Poc. 
937.  The  sufficiency  of  titles  to  statutes  generally  is  discussed  in 
the  monographic  notes  to  Crookston  v.  County  Commrs.,  79  Am. 
St.  Eep.  456-486;  Bobcl  v.  People,  64  Am.  St.  Eep.  70-107;  Lewis 
V.  Dunne,  86  Am.  St.  Eep.  267-279. 

The  Repeal  of  Statutes  by  implication  is  the  subject  of  a  mono- 
graphic note  te  Howard  v.  Hulbert,  88  Am.  St.  Eep.  271-297.  In 
the  absence  of  a  clear  intention,  repeal  by  implication  can  be  in- 
dulged only  so  far  as  unavoidable:  Morrison  v.  Eau  Claire,  115  Wis. 
538,  95  Am.  St.  Kep.  955,  92  N.  W.  280. 


BROXK  V.  STATE. 
[43  Fla.  461,  51  South.  248.] 

HABEAS  CORPUS. — An  Error  in  the  Judgment  Under  Which 
a  Prisoner  is  Held  does  not  entitle  him  to  be  discharged  on  habeas 
corpus,  unless  it  is  such  as  makes  the  judgment  void.  If  it  is 
merely  erroneous,  as  where  a  court  having  jurisdiction  has  given  a 
wrong  jivlgment,  the  party  aggrieved  can  obtain  relief  only  by  writ 
of  error  or  other  process  of  review,     (p.  125.) 

HABEAS  CORPUS — Collateral  Inquiry. — If  a  prisoner  is  in 
custody  under  a  writ  of  ne  exeat  issued  in  a  suit  in  which  it  is 
alleged  that  he  is  a  resident  of  the  state,  this  allegation  presents  one 
of  the  issues  to  be  determined  in  the  action,  and  he  cannot  obtain  his 
release  on  habeas  corpus  on  the  ground  that  such  allegation  is  not 
true.  The  adjudication  in\olved  in  the  issuing  of  the  writ  and  the 
refusnl  to  di';<'har£Te  it,  tliough  only  in  limine  and  subject,  upon 
further  investigation  in  the  same  proceeding,  to  be  differently  ail- 
judged,  cannot  be  inquired  into  or  reviewed  on  habeas  corpus, 
'(p.   126.) 

HABEAS  CORPUS.— Release  from  Custody  Under  a  Writ  of 
Ne  Exeat  cannot  be  obtained  on  habeas  corpus  on  the  ground  that 
the  writ  could  not  issue  in  the  case  or  under  the  circumstances  under 
v-liich  it  was  issued,  because  this  contention  is  in  tlie  nature  of  a 
pollat'^r-i]  attack  upon  the  order  of  a  court  of  general  jurisdiction, 
(p.    127.) 

HABEAS  CORPUS.— Under  an  Allegation  that  the  Court 
Acted  Without  Jurisdiction  in  Issuing  Process  under  which  the 
P'-isiUier  is  held,  courts,  on  halieas  corpus,  will  go  far  eiuuiiich  to  see 
whether  in  reality  this  be  true,  and  also  whether  or  uot  tlie  aetion 
o'*  the  Cdurt  i'^  illecrnl  to  the  ext(>!it  of  rendering  its  decision  entirely 
void,    and    not    merely    irregular,      (p.    127.) 
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ALIMONY— Ne  Exeat. — Tho  vrrit  of  ne  oxeat  was  commonlv 
upod  in  c.-iscs  of  t-quitaMe  ilomand,  and  it  is  applicable  in  cases  of 
jiliiiiony  under  certain  conditions.  Though  not  specially  anthorizeil 
in  proceedings  for  alimony,  yet  if  a  proper  case  should  he  presented 
for  the  writ  under  the  general  principles  of  law  or  other  provisions 
of   our  statutes,   it   siiould   be   awarded,      (p.    1:38.) 

NE  EXEAT — Issuing  Before  a  Decree  for  Alimony. — Tho 
Englisli  i-onrts  of  chancery  never  issued  writs  of  ne  exeat  to  secure 
the  payment  of  alimony  until  after  a  decree  therefor  in  the  ecclesias- 
tical courts,  and  then  only  for  the  amount  of  such  decree,      (p.  128.) 

ALIMONY — Ne  Exeat,  When  may  Issue  Before  Decree  lor 

Where  a  court  of  chancery  has  been  given  jurisdiction  of  suits  for  di- 
vorce and  for  alimony  and  maintenance,  and  is  vested  with  autlioritv 
to  make  such  orders  as  may  be  necessarj'  to  secure  to  the  wife  such 
maintenance,  it  may  issue  a  writ  of  ne  exeat  before  any  decree  or 
order  fixing  tlie  amount  of  alimony  or  maintenance  has  been  made 
in  all  cases  where  it  seems  to  the  chancellor  just  to  issue  it,  and 
necessity    tlierofor    exists,      (p.    ll'S.) 

CONSTITUTIONAL  LAW— Imprisonment  for  Debt.— Alimony 
or  Maintenanc>3  from  a  husband  to  his  wife  is  m.t  a  debt  within  tho 
meaning  of  the  constitutional  inhibition  against  imprisonment  for 
debt.      (p.   1L!9.) 

A  WRIT  OF  NE  EXEAT  is  not  Void  Because  Issued  Without 
rirst  Requiring  a  Bond  with  Sureties. — The  non(d)servanee  of  statu- 
tory provisi  ins  requisite  to  the  issuing  of  the  writ  does  not  render  it 

void.       (]^.     r_",l.) 

NE  EXEAT,  Irregular,  "WTien  not  Void. — An  order  requiring 
tlie  defendant  to  give  bond  conditioned  for  the  payment  of  alimony 
dforeed  by  the  court  and  by  the  appellate  court  on  apjjeal,  and  to 
a  hide  and  perform  the  decrees  of  the  court  before  being  liberated 
frnni  tlie  writ  of  ne  exeat,  though  erroneous  as  to  this  requirement, 
is  not  void,  nor  does  this  error  entitle  the  defendant  to  be  released 
on  liabeas  c(.rpus,  -where  he  has  not  tendered  any  bond  properly 
oondiiinnf.l.      (J).    l.'Ui.) 

HABEAS  CORPUS — Inquiry  into  the  Merits  Upon.— A  party 
in  cu-iihIv  uii'ior  a  writ  of  ne  exeat  to  secure  alimony  is  not  on- 
tiil'',]  to  t.e  discharg(Ml  on  habeas  corjius  on  the  ground  that  tlie 
j.io.ii's  talv'',!  show  that  the  complainant  is  not  entitled  to  alimony. 
Tliis  is  a  j.roi.cr  matter  for  decision  in  the  original  suit,  and  cannot 
lie  inquired   into   on   habeas  cor[)US.      (p.   loO.) 

DIVORCE  AND  ALIMONY— Attorneys'  Tees  in  Independent 

Proceedings. —  A  wife  wlio  has  secured  a  writ  of  ne  exeat  in  a  suit 
a;,'aiiist  \\<-T  lin^liand  for  alimony  and  maintenance  cannot,  on  hi-> 
suing  nut  a  writ  of  halicas  corpus  to  oldain  his  release  from  custody, 
an  i  ['[■'■s,.,-ut  in^'  to  t'nc  suprtune  court  a  writ  of  error  in  such  lialcas 
rnrpus  ludeecdiiiL'.  (i)  tain  there  an  order  that  he  pay  her  aliuion-.' 
pendente  lite,  and  attorneys'  fees  ftir  representing  her  interest  ia 
the   suiireiiie    court    on    such    writ    of    error,      (p.    13U.) 

I.-aac-  A.  S-U'wai't  iiiul  Ivirford  V>\y.  for  llic  jilaintif!  in  error. 

V.  \y.  M-Av^h.  I'a^.  J).  J^  — ,  and  George  B.  I'erkin^  for  the 
c'efriiilaiit  ill  eriHir. 

4«i:i  •pAYl.dlJ.   (\   .T.     .T.,!in   Parker  P.roiik,  tho  plaintifT  in 
error.  fiU'd  lii.-  I'fiindii  on  tlie  tliird  day  of  May,  l!<oi^  in  tliis 
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supreme  court  for  a  writ  of  habeas  corpus,  addressed  to  tha 
chief  justice,  who  ordered  the  issuance  of  the  writ  making  the 
same  returnable,  as  is  almost  invariably  the  custom  of  this  court 
in  such  cases,  before  the  judge  in  whose  jurisdiction  the  detention 
was  had:  Eev.  Stats.,  sec.  1771.  The  petition  for  the  writ 
was  substantially  as  follows:  "Your  petitioner,  John  Par- 
ker Bronk,  respectfully  represents  that  he  is  imprisoned  and  de- 
tained in  custody  without  lawful  authority,  and  illegally  re- 
strained of  his  liberty  by  J.  E.  Turner,  the  sheriff  of  Volusia 
county,  Florida,  at  De  Land,  in  said  county,  by  virtue  of  aa 
order  of  Hon.  Minor  S.  Jones,  judge  of  the  circuit  court  of  the 
seventh  judicial  circuit  of  the  state  of  Florida,  in  and  for  said 
county  of  Volusia,  issued  under  the  following  circumstances: 
On  the  nineteenth  day  of  April,  1901,  one  Lillie  L.  P.  Bronk, 
claiming  to  be  the  wife  of  your  petitioner,  filed  her  bill  of  com- 
plaint in  the  circuit  court  of  said  county  of  Volusia,  in  chan- 
cery, against  petitioner  and  his  son  Frederick  Bronk,  praying 
for  alimony  against  your  petitioner,  and  the  cancellation  of  cer- 
tain alleged  conveyances  from  petitioner  to  said  Frederick 
Bronk;  that  thereupon  on  the  twentieth  day  of  April,  A.  D. 
1901.  without  any  bond  being  required  of  complainant,  and 
without  any  alimony  having  been  decreed  against  petitioner, 
your  petitioner  was  taken  in  custody  by  said  J.  R.  Turner  under 
a  writ  of  ne  exeat  issued  in  said  cause  requiring  petitioner  to 
procure  bail  in  the  sum  of  ten  thousand  dollars  that  '*^'*  ho 
would  not  go  beyond  this  state  without  leave  of  court,  and  tliat 
he  would  abide  by  and  comply  with  all  lawful  orders  and  de- 
crees of  said  court,  and  that  in  case  your  petitioner  should  refns? 
to  give  such  bail,  your  petitioner  should  be  brought  forth  in 
custody  of  said  sheriff  before  said  judge  at  Titusville  for  furtlier 
proceedings  in  the  premises,  until  he  sliall  do  it  of  his  own  ac- 
cord. Co])y  of  said  writ  is  lieroto  attached  and  made  part  of  tliis 
petition;  tliat  your  petitioner  was  unal)le  to  give  bail  as  requii'cd 
by  said  writ,  and  was  thereupon  held  in  custody  and  deprived 
of  his  liberty  by  said  J.  R.  Turner,  sheriff  as  aforesaid ;  that  ou 
the  twenty-fifth  day  of  Aprik  A.  D.  1901,  petitioner  moved  be- 
fore Honorable  Minor  S.  Jones,  judge  as  aforesaid,  that  said  writ 
of  ne  exeat  be  quashed  and  vacated ;  that  said  judge  denied  said 
motion  and  ordered  your  petitioner  to  be  held  in  custodv  and 
detained  of  his  liberty  and  imprisoned  in  tlie  common  jail  of 
Volusia  county,  unless  and  until  your  petitioner  should  give  bond 
in  the  sum  of  ten  tb.ousand  dollars  that  he  will  not  depart  witliout 
the  state  of  Florida  without  the  leave  of  the  court,  and  abide  by 
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and  conform  to  all  lawful  orders  and  decrees  made  in  said  canse, 
and  pay  the  alimony  and  other  sums  decreed  by  said  court  to  he 
due,  or  upon  appeal  hy  tlie  appellate  court.  A  copy  of  said  order 
is  hereto  attached  and  made  part  of  this  petition.  And  your  pe- 
titioner savs  that  said  detention,  confinement  and  restraint  is 
unlawful  for  the  followin.ix  reasons:  1.  Because  said  writ  of  no 
exeat  Avas  is-ued  witliout  hond  from  complainant  to  petitioner, 
as  required  hv  law:  that  the  court  was  without  jurisdiction  to 
issue  said  order  without  bond,  and  the  same  was  and  is  ille^ixal 
and  void ;  2.  Because  in  alimony  proceedings  the  court  has  no 
jurisdiction  to  issue  writ  of  ne  exeat  until  alimony  has  '^'^  been 
decreed,  and  no  alimony  having  been  decreed  against  petitioner 
tlie  said  order  was  and  is  illegal  and  void;  !>.  Because  said 
oribu'  is  in  excess  of  tlie  jurisdiction  of  the  court  ami  is  ilb^gal 
and  void  ;  4.  Because  at  the  time  of  the  filing  of  the  liill  of  t-om- 
])laint  neither  the  complainant  nor  either  of  the  defendants  were, 
and  are  not  now,  residents  of  the  state  of  Florida,  and  none  of 
the  ])roporty  mentioned  in  said  bill  has  ever  been  within  tlie 
limits  of  tliis  state,  and  the  court  has  no  jurisdiction  to  dfc-rce 
alimony  in  said  cause,  or  to  issue  the  Avrit  of  ne  exeat,  and  the 
said  writ  and  order  were  and  arc  illegal  and  void.  Wherefore 
your  petitiouor  jirays  that  a  writ  of  liabeas  corpus  mav  be  crrantcd 
and  issued  directed  to  said  J.  B.  Turner,  sheriff  as  aforesaid, 
commanding  him  to  bring  and  produce  l)efore  this  honorable 
coiirt.  at  the  jdace  and  time  in  said  writ  specified,  the  l)odv  of 
said  .lolm  Bai-l<(U'  ]^)ronk,  together  with  tb.e  cause  of  his  'li'ti'ii- 
tion,  and  tliat  said  Jolm  Parker  Bronk,  your  petitioner,  may 
lie  restored  his  personal  liberty." 

Attached  as  exhil»its  to  said  petition  for  the  wi-it  of  habeas 
C"r])us  were  cojiies  of  the  two  following  documents: 

'Tn  the  Ciixmit  Court  of  A'olii~ia  Tountv,  State  of  Florida. 
''In  tho  name  of  the  Stat''  of  Florida,  to  all  and  singular  the 
sbci'ilT-  of  the  state  of  Florida: 

'•\\'lH'rfas.  it  is  represfiitcil  to  said  hono!\i]i]o  oourf  -ittinL""  in 
chancri'v.  on  tbi>  pait  of  Fillie  T^  P.  Ui'oii!:.  conipl.-iinaut.  aiiain-t 
Jolm  i'arkrr  I'l-onk,  and  otl'.or  defendant.  anioriLr  other  thiiii^-s, 
tliat  h"  the  said  .7ohn  Parker  ISronk.  defMiidant.  i<  i^ri-ulv  ii^- 
di'bted  to  llie  -aid  complainant  on  neeoinit  of  alinionv  and  nthor 
c-au-<-.  and  d,(>sii;ns  ipiiekly  to  go  into  parts  without  this  stat", 
a-  by  oath  made  (,n  that  liehalf  appears.  Avbieli  lends  |o  th(^  ltciic 
]irejudice  ;Hid  daipa-f'  of  ihe  >aiil  (omidainant.  therefoi'e,  '**'*^  in 
order  to  ]ire\rnr  I'lis  inju-tiee.  we  hei'ebv  (Mjnmiand  vou.  that 
you  do.  witliout  delay,  cause  the  said  Jolm  Parker  Bronk  jierson- 
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ally  to  come  before  you  and  give  sufficient  bail  or  security  in  the 
sum  of  ten  thousand  dollars,  to  be  approved  by  the  clerk,  that 
the  said  John  Parker  Bronk  will  not  go,  nor  attempt  to  go,  into 
parts  beyond  this  state,  without  leave  of  our  said  court,  and  that 
he  will  abide  by,  and  comply  with  all  lawful  orders  and  decrees 
of  our  said  court,  and  in  case  the  said  John  Parker  Bronk  shall 
refuse  to  give  such  bail  or  security,  then  you  are  to  bring  him, 
the  said  John  Parker  Bronk  in  custody  before  me  at  Titusville 
in  said  district  forthwith  for  further  proceeding  in  the  premises 
until  he  shall  do  it  of  his  own  accord ;  and  when  you  have  taken 
such  security  you  are  forthwith  to  make  and  return  a  certificate 
thereof,  together  with  this  writ  to  us  in  our  said  court  of  chan- 
cery distinctly  and  plainly  under  your  hand. 

"Witness  the  honorable  Minor  S.  Jones,  judge  of  the  circuit 
^ourt  in  and  for  the  county  of  Volusia  in  seventh  judicial  circuit 
of  the  state  of  Florida  and  the  seal  of  the  said  court,  this  twen- 
tieth dav  of  April,  A.  D.  1901. 

'•[Seal]  SAM'L  D.  JOED  AX, 

''Clerk  of  the  Circuit  Court,  Volusia  County,  Florida." 

"In  the  Circuit  Court  of  Volusia  County,  State  of  Florida. 

Lillie  L.  P.  Bronk  ^ 
vs.  V 

J.  P.  Bronk   et  al.   J 

'•'The  defendant  John  Parker  Bronk  being  brought  before  me 
in  chambers  at  Titusville  this  day  under  the  writ  of  ne  exeat 
issued  in  compliance  with  the  order  of  this  court  made  on  the 
nineteenth  day  of  April,  A.  D,  '***''  1901,  for  further  proceed- 
ings in  the  said  cause,  and  it  appearing  that  the  defendant  is 
in  custody,  not  liaving  given  l)ond  as  required  l)y  said  order  and 
writ;  and  appearing  by  his  solicitors  llled  his  motion  to  quash 
tlie  said  writ  on  the  several  grounds  therein  set  forth.  And  the 
said  cause  having  come  on  for  hearing  on  tlie  said  motion  to 
(juasli  1)erore  me  on  this  day,  and  tlie  same  liaving  been  arguod 
by  the  respective  counsel  in  the  cause,  and  considered  by  the 
court,  it  is  now  ordered  and  decreed  that  the  said  motion  be 
and  the  same  is  hereby  denied,  and  the  said  defendant  John 
Parker  Bronk  is  herol)y  remanded  to  the  custody  of  the  said 
sberiil'  of  Volusia  county,  Florida,  in  whose  county  the  said 
writ  was  served,  and  he  is  hereby  commanded  to  restrain  him, 
the  same  John  Parker  Bronk  from  going  without  the  state  of 
Florida  witliout  leave  of  this  court,  unless  he  give  bond  witJi 
security  in  the  usual  form  in  the  penal  sum  of  ten  thousand 
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dollars,  to  bo  approved  hy  the  elork  of  iho  said  court,  conditioned 
that  he  will  not  depart  witliout  the  state  of  Florida  without  the 
leave  of  this  court  and  al)ide  by  and  conform  to  all  lawful  orders 
and  decrees  made  in  said  cause,  and  pay  the  alimony  and  other 
sums  decreed  by  said  court  to  be  due,  or  upon  appeal  by  the  ap- 
pellaie  court,  and  in  default  tliereof,  then  to  commit  him,  the 
said  Jolm  Parker  Bronk,  to  the  common  jail  of  Volusia  county 
to  be  dealt  with  according  to  law.  Done  and  ordered  at  cham- 
bers at  Titusvillc  this  twenty-fifth  dav  of  April.  A.  D.  1901. 

^'MIXOE  S.  JOXES, 

"Judge." 

Tn  response  to  the  writ  of  habeas  corpus,  the  sheriff  made  re- 
turn alleginsf  as  the  cause  of  tlie  detention  the  said  orders  and 
writ  of  ne  exeat,  and  attaclied  as  part  of  his  return  to  said  writ 
a  copy  of  the  entire  record  in  the  suit  which  such  order  of  ne 
exeat  was  issued.  At  tlie  '***^  hearing  on  the  writ  of  halieas 
corpus,  the  circ\iit  judge  refused  to  discharge  the  petitioner, 
but  rciiiandod  liim  to  tlic  custody  of  the  sheriff,  to  be  held  in 
accordance  witli  th.e  writ  of  ne  exeat  tlieretofore  granted  and 
under  the  terms  therein  mentioned,  and  adjudged  the  petitioner 
to  ]»ay  the  costs  of  such  habeas  corpus  ]iroc(M,'ding.  Fi-om  tliis 
judLiiiiout  tlu'  ])o(itioner  surd  o\it  this  writ  of  error  to  this  court. 

There  are  nine  assigmments  of  error.  The  first  seven  of  these 
relate  wholly  to  admissions  and  rejections  of  evidence  on  the 
hearing  of  the  liabeas  cor|uis.  As  we  deem  all  of  this  questioned 
evidence  wlioHv  irrelevant  and  immaterial  to  the  issues  jiroperly 
before  tlie  coui-t  on  the  halieas  corpus  proceeding,  it  Ijccomes 
Vinnccessary  U>r  us  to  pass  upon  them,  since  they  could  not  atfect 
the  lonclusions  at  which  we  have  arrived,  uo  matter  what  might 
1)0  our  ruling  thereon. 

The  eighth  and  ninth  assignments  of  error  queslion  the  cor- 
reitness  of  the  court's  ruling  refusing  to  discharge  the  plaintiff 
in  error  and  rciiiiiDilinrr  him  to  custodv. 

Px'for"  di>cii--iiig  tlic  eoiitcntioiis  luade  bv  counsel  it  will  1)0 
propfr  to  aniioiinc*'  tln'  rule  as  to  the  extent  to  which  a  court 
can  go  1  cjiind  the  jndgiiic'iit  or  ])rOft'ss  of  another  court  of  gen- 
eral juri^di(■^ioI]  on  habeas  corpus,  (luirch  in  his  work  on 
llaiicas  ('oi-jiKs.  .-cition  ."!1S.  says:  ''Void  and  vr>i(lali]e  judgment-) 
n;ay  alike  Ic  ri.'\('r.-<Ml  on  a]>p('al  or  writ  of  error,  but  the  former 
only  gives  authority  to  (li^eharge  on  habeas  corpus,  which  writ 
cannot  b.ave  th*'  oiiei-ation  of  an  ajipeal.  writ  of  error,  or  cer- 
tiorai-i.  or  have  the  foi'ce  or  etfect  of  those  proceedings.  Illegality 
call  i.e  aniniied  only  of  radical  defects,  and  signifies  that  which. 
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is  contrary  to  the  principles  of  law  as  distingnished  from  rules 
■of  procedure.     Illegality  denotes  '*^'*  a  complete  defect,  in  the 

proceedings Xeither  error  nor  the  regularity  of  judicial 

proceedings  can  be  reviewed  on  habeas  corpus,  whether  it  be 
some  informality  of  procedure  before  trial,  error  in  the  sentence 
itself,  or  some  irregularity  subsequent  to  sentence."  "An  irreg- 
ularity may  be  defined  to  be  the  want  of  adherence  to  some  pre- 
scribed rule  or  mode  of  proceeding;  and  it  consists  either  in 
omitting  to  do  something  that  is  necessary  for  the  due  and 
orderly  conducting  of  a  suit,  or  doing  it  in  an  unseasonaljle 
time,  or  improper  manner":  1  Tidd's  Practice,  512.  "If  the 
record  shows  that  the  judgment,  order  or  process  under  which 
"the  party  is  lield  is  not  merely  erroneous,  but  such  as  could  not, 
under  any  circumstances, 'or  upon  any  state  of  facts,  have  been 
pronounced  or  awarded  by  the  court  ordering  or  issuing  it,  then 
the  party  is  entitled  to  discharge.  But  if  the  judgment  is  merely 
erroneous,  the  court  having  given  a  wrong  judgment  when  it  had 
jurisdiction,  the  party  aggrieved  can  only  have  relief  by  writ 
of  error  or  other  process  of  revioAV.  He  cannot  be  relieved  sum- 
marily by  habeas  corpus."  Judge  Freeman's  notes  to  Common- 
wealth V.  Lecky,  26  Am,  Dec,  37,  and  numerous  leading  cases 
there  cited.  These  general  rules  have  been  settled  here  as  well 
as  elsewhere:  Ex  parte  Sam,  51  Ala.  31;  Ex  parte  Scwartz,  2 
Tex.  App.  71;  Ex  parte  Winston,  9  Xev.  71;  Ex  parte  McGill, 
6  Tex.  Anp.  498;  Ex  parte  Bowen,  25  Fla.  211,  6  South.  65; 
Ex  parte  Prince,  27  Fla.  196,  26  Am.  St.  Pop.  67,  9  South.  659; 
Ex  parte  Pitts,  35  Fla.  119,  17  South.  76;  Ex  parte  Senior,  37 
Fla.  1.  19  South.  652;  Eandall  v.  Tillis,  43  Fla,  43,  29  South. 
510;  Ex  parte  Gilchrist,  4  McCord  (S.  C).  233. 

4'o  Sections  1477  to  1489,  both  inclusive,  of  the  Peviscd 
Statutes  give  to  our  courts  of  chancery  plenary  jurisdiction  over 
the  entire  subject  of  granting  divorces,  awarding  alimony  and 
maintenance  to  wives  and  the  custody  of  children  in  such  cases, 

Tlie  first  contention  of  the  ])laintifl:  in  error  is  that  the  bill 
for  alimony  by  Lillie  L.  P,  Bronk  against  John  P,  Bronk,  in 
-^diich  tlie  writ  of  ne  exeat  was  granted,  contains  no  allegation 
as  to  the  residence  of  said  complainant,  and  tliat  according  to 
the  proofs  on  the  hearing  of  the  habeas  corpus  it  was  shown  tliat 
neither  the  complainant  nor  defendant  in  said  bill  for  alimonv 
were  bona  fide  residents  or  citizens  of  this  state,  and  that  in  such 
cases  the  courts  of  this  state,  as  held  in  Miller  v.  ^liller,  33  Fia. 
453,  15  Soutli.  222,  were  without  jurisdiction  to  entertain  such 
suit.    The  bill  for  alimony  mentioned  expressly  alleges  that  the 
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dofenclant  John  P.  Eronk  was  a  resident  and  citizen  of  Florida, 
and  had  been  such  for  five  years,  whicli  allegation,  if  proven  to 
be  true,  would  authorize  our  courts  of  chancery,  upon  a  proper 
case  made  to  award  alimony  to  the  wife,  rcfrardless  of  her  place 
of  residence,  as  was  lield  in  the  case  of  Miller  v.  Miller,  33  Fla. 
453,  15  South.  223,  The  fact  as  to  whether  John  P.  Bronk  was 
such  a  bona  fide  resident  of  Florida  as  to  give  our  courts  of  chan- 
Ci^ry  Jurisdiction  over  liini  to  enforce  against  him  the  marital  duty 
of  maintaining  and  supporting  his  wife,  is  and  was  one  of  the  is- 
sues in  tiie  j)rocceding  pending  for  alimony,  which  issue  the  court 
of  clianccry  in  which  that  proceeding  is  pending  has  full  and  gen- 
eral jurisdiction  to  pass  upon  and  adjudicate  in  that  proceeding, 
and  its  adjudication  of  it,  though  only  in  limine,  and  subject 
upon  further  investigation  by  it  in  the  same  proceeding  to  l,>e 
difTcrently  adjudged,  cannot  be  collaterally  inquired  into 
'*'^  or  reviewed  on  liaboas  coi'pus.  In  the  case  of  Epping,  Bellas 
<^'  Co.  V.  Pobiuson,  21  Fla.  3G,  it  was  held,  in  effect,  that  the 
judgment  of  a  court,  made  within  its  jurisdiction,  that  involved 
the  adjudication  of  jurisdiitif)nnl  facts  could  not  be  attacked 
collaterally.  The  granting  of  the  order  of  ne  exeat  on  the  bill 
for  alimouv  fdcd.  necessarily  involved  an  adjudication  in  limine 
of  tlie  jurisdictional  fact  as  to  whether  either  of  the  parties  to 
that  bill  were  such  residents  of  this  state  as  to  authorize  that 
court  to  deal  willi  the  question  of  alimony  between  them,  and 
its  decision  of  that  question,  tliougb  it  may  be  erroneous,  can- 
not bo  reviewed  or  interfered  with  on  habeas  corpus,  but,  if 
erroneous,  can  be  rever.-ed  only  on  appeal.  Tliere  is  nothing 
in  the  case  of  Fx  parte  Ilarfourd,  10  Fla.  283.  that  is  incon- 
sistent with  this  view.  The  latter  case  was  wliere  a  c<uiiniitting 
magistrate  bound  a  party  over  to  keep  tlie  ])eacc.  On  habeas 
corpus  from  the  circuit  court,  it  was  lield  that  as  the  circuit 
ju<;,i:es  are  invested  here  with  the  authority  of  committing 
magi.-t  I'ates  tbey  could,  on  habeas  corpus,  in  such  cases  inquire 
into  tbe  cause  of  the  imprisonment  on  the  proofs  upon  wbieh 
tbe  committing  magistrate  acted,  or  upon  further  ju'oofs  fallen 
in  llie  balicas  corpus  proceeding,  and  thereon  to  discharge,  admit 
111  bail  or  remand  to  custody,  as  tbe  law  and  tlie  evidi'uce  sliall 
]-c«niir''.  Tbe  writ  of  balieas  coi'pus  is  more  far-reacbing  in  this 
(■l;i--  i'\'  ea.-cs  I'or  the  rea>on  that  committing  jnagistrates  ai'o 
coiii't-  (if  infi'i-jdr  and  limited  jurisdietion  and  that  no  ajipeal 
or  w!'it  of  error  !ic>  froui  iheir  commitments. 

It   is  next  ennt^mled  tliat  tbe  circuit  court  had  no  jurisdic- 
liou  to  grant  the  writ  of  ne  exeat  in  the  case  before  it,  Ijecausc 
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the  bill  is  not  predicated  upon  the  existence  of  any  ground  of 
divorce  mentioned  in  sections  1484  and  1485  of  the  Revised  Stat- 
utes, and  that  by  section  1487,  ne  exeat  ^''^  can  only  be  issued 
where  there  is  a  decree  for  alimony  under  the  two  first-men- 
tioned sections,  and  further  that  the  writ  cannot  issue  before  a 
decree  for  alimony  has  been  rendered.  As  all  this  contention 
under  the  habeas  corpus  proceedings  is  in  the  nature  of  a  col- 
lateral attack  upon  the  order  of  a  court  of  general  jurisdiction, 
we  are  not  at  liberty  under  the  rule  already  stated  to  go  further 
into  the  inquiry  than  to  see  if  the  court  was  acting  within  the 
limits  of  its  jurisdictional  powers. '  Under  an  allegation,  how- 
ever, that  the  court  acted  without  jurisdiction  we  should  go  far 
enough  to  see  whether  in  reality  this  be  true,  and  also  whether 
or  not  the  action  of  the  court  is  illegal  to  the  extent  of  rendering 
its  decision  entirely  void,  and  not  merely  irregular.  The  bill  in 
this  case  is  for  maintenance  under  section  1486  of  the  Eevised 
Statutes,  and  if  it  be  conceded  that  there  is  no  authority  for  a 
writ  of  ne  exeat  under  it  derived  from  the  authority  given  for 
the  writ  under  section  1487,  referring  in  specific  terms  to  ali- 
mony under  sections  1484  and  1485.  it  does  not  follow  that  the 
writ  cannot  issue  at  all.  Section  1487  does  not  deny  the  use  of 
the  writ  in  applications  under  section  1486,  nor  is  it  restrictive, 
in  our  judgment,  of  the  writ  to  cases  arising  solely  under  sec- 
tions 1484  and  1485.  The  maintenance  section— 1486 — declares 
it  to  be  the  duty  of  husbands,  having  ability  to  maintain  their 
wives  and  minor  children,  and  when  there  is  a  failure  to  do  so 
a  wife,  whether  living  with  her  husband  or  separate  from  him 
by  his  fault,  may  go  into  a  court  of  clianccry  by  bill  for  the 
enforcement  of  this  duty.  The  right  of  tlie  wife  is  an  ecjuitable 
demand  for  maintenance  in  the  nature  of  alimony  arising  out 
of  the  duties  incident  to  the  marital  status,  and  can  onlv  be 
secured  or  enforced  by  her  in  a  court  of  equity.  The  writ  of  ne 
exeat  was  commonly  used  in  ^~^  cases  of  equitable  demands, 
and  at  an  early  date  it  was  applied  in  cases  of  alimonv  under 
certain  conditions.  Tliough  section  1487  may  not  of  itself 
authorize  tlie  writ  in  proceedings  under  section  148G,  yet.  if  a 
jtroper  case  should  be  presented  for  the  writ  under  general  prin- 
ciples of  law  or  other  provisions  of  our  statutes,  it  sliould,  of 
course,  be  awarded.  The  second  part  of  the  objection  involves 
a  refcrenee  to  sonic  extent  to  the  practice  of  tlie  court  in  such 
cases,  and  consequently  the  power  of  the  court  in  awarding  the 
writ. 
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As  we  have  already  said,  the  demand  sued  for  in  the  case 
where  the  ne  exeat  was  granted,  is  in  the  nature  of  alimony,  and 
arises  from  the  duty  imposed  by  the  law  upon  the  husl)and  to 
support  and  maintain  the  wife  imder  the  circumstances  desig- 
nated in  the  section  of  the  Revised  Statutes  referred  to.  That 
statute  invests  the  courts  of  this  state  with  power  to  enforce  such 
maintenance  upon  bill  filed  and  suit  prosecuted  as  in  other 
chancery  cases.  It  is  conceded  by  the  English  courts  of  chan- 
cery, which  alone  had  juridsiction  to  issue  ne  exeat  as  a  judicial 
process,  never  issued  such  writs  until  after  a  decree  for  alimony 
rendered  by  the  ecclesiastical  courts,  and  then  only  for  the 
amount  so  decreed.  By  the  English  practice,  equity  had  no 
jurisdiction  to  decree  alimony  in  any  case.  It  could  only  be 
obtained  in  the  ecclesiastical  courts  which  alone  had  jurisdiction 
to  decree  it,  but  as  their  power  to  enforce  their  decrees  was 
very  limited,  and  the  common  law  took  no  notice  of  their  decrees 
in  such  matters,  equity,  in  order  to  aid  the  enforcement  of  such 
decrees,  when  necessary,  issued  the  writ  of  ne  exeat,  when  it  was 
made  to  appear  that  the  husband  was  about  to  leave  the  realm 
to  avoid  a  decree  for  alimony  rendered  by  the  ecclesiastical 
courts.  As  there  was  no  jurisdiction  in  equity,  for  any  purpose, 
^^"^  until  a  decree  for  alimony  had  been  rendered  in  the  eccle- 
siastical courts,  the  writ  ne  exeat  would  not  issue  until  such  de- 
cree had  been  made.  Under  our  system  chancery  has  exclusive 
jurisdiction  of  all  suits  for  divorce  and  for  alimony  and  main- 
tenance given  by  statute,  and  the  statute  giving  jurisdiction  in 
tbo  class  of  cases  designated  in  section  1486  of  the  Revised 
Statutes,  under  wbich  tbe  bill  was  filed  upon  which  the  writ  ne 
exeat  issued  in  this  case,  expressly  provides  that  the  court  shall 
make  such  orders  as  may  be  necessary  to  secure  to  the  wife  such 
maintenance.  The  power  in  our  courts  of  equity  to  issue  ne 
exeat  in  proper  cases  is  expressly  recognized  by  statute  and  the 
matter  of  issuing  such  writs  is  to  some  extent  regulated  by  sec- 
tions 1473-liTG  of  the  Revised  Statutes.  By  section  1-1T3  it  is 
provided  tliat  no  writ  of  ne  exeat  sball  be  granted  until  a  bill 
sworn  or  supported  by  alTidavit  is  tiled  praying  such  writ,  exce^it 
in  cortain  cases  not  necessary  to  mention.  It  is  further  provided 
bv  that  section  that  the  writ  may  issue  in  any  case  where  the 
issuance  sliall  seem  to  tbe  cbancellor  just.  We  are  of  opinion 
tliat  under  our  system  tlie  writ  ne  exeat  may  now  be  issued  by 
our  equitv  courts  in  suits  for  maintenance,  before  a  decree  fixing 
an  amount  to  be  paid  is  reiulered,  in  all  cases  where  it  seems 
tu  the  chancellor  just  to  issuc  it  and  a  necessity  therefor  exists: 
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Denton  v.  Denton,  1  Johns.  Ch.  441;  People  v.  Barton,  IG  Colo. 
75,  26  Pac.  149;  Bishop  on  ^larriago.  Divorce  and  Separation, 
€ccs.  1112,  1113.  The  allegations  of  the  bill  upon  which  the  writ 
issued  are  sufficient  if  true,  to  give  juirsdiction  to  the  court  to 
issue  the  writ  complained  of,  and  the  court  had  power  to  issue  it, 
notwithstanding  the  fact  that  no  sum  had  then  been  decreed. 

'*''^  It  is  next  contended  that  the  writ  of  ne  exeat  will  not 
be  issued  when  useless,  and  that  it  will  not  be  allowed  unless  it 
is  apparent  from  the  bill  that  the  performance  of  the  decree  in 
the  suit  in  which  it  is  applied  for  can  be  enforced  against  the 
person  of  the  defendant ;  and  that  the  only  relief  pra3-ed  in  the 
bill  in  this  case  being  alimony  for  support  of  the  wife,  a  decree 
therefor  cannot  be  enforced  by  imprisonment  of  the  husband,  as 
alimony  without  divorce  is  merely  a  debt,  and  that  our  constitu- 
tion forbids  imprisonment  for  debt.  It  is  almost  universally 
settled  that  alimony  or  maintenance  from  the  husband  to  the 
wife  is  not  a  debt  within  the  meaning  of  the  constitutional  in- 
hibition against  imprisonment  for  debt.  It  is  regarded  more  in 
the  light  of  a  personal  duty,  due,  not  alone  from  the  husband  to 
the  wife,  but  from  him  to  society,  that  the  courts  of  equity  have 
the  power  to  enforce  by  detention  of  the  person  of  the  husband, 
in  cases  where  he  can  discharge  it  but  will  not :  People  v.  Bar- 
ton, 16  Colo.  75,  26  Pac.  149,  and  ^i-ases  cited. 

The  next  contention  of  the  plaintiff  in  error  to  the  effect  that 
before  ne  exeat  can  properly  issue  it  must  appear  that  the  debt 
will  be  endangered  by  the  defendant's  going  abroad.  This  con- 
tention may  be  admitted  to  be  true,  but  the  allegations  of  the  bill 
in  this  case  make  such  endangerment  quite  apparent  hero. 

The  next  contention  of  the  plaintiff  in  error  is  that  the  ne 
exeat  is  void  because  issued  without  requiring  a  bond  from  the 
complainant  with  sureties  prior  to  awarding  the  same.  The 
nonobscrvance  of  a  statutory  prerequisite  to  the  issuance  ot  the 
writ,  such  as  requiring  the  complainant  to  give  bond,  does  not 
render  the  writ  absolutely  void,  but,  if  erroneous  in  a  case  like 
this,  is  sucli  an  irre.srularity  as  can  only  l)e  corrected  in  a  direct 
proceeding  on  appeal  from  tlie  order  awarding  it. 

47«  r£^Q  jiQxt  contention  of  the  |)laintiff  in  error  is  tluit  the 
order  is  void  requiring  liim  to  be  hold  in  custody  until  lie  givos 
a  bond  conditioned,  among  other  tilings,  that  he  pay  the  alimony 
and  other  sums  decreed  by  said  court  to  be  due,  or  upon  appeal 
by  the  appellate  court.  It  may  Ije  conceded  that  tlie  order  of  tlie 
court  requiring  the  defendant  to  give  bond  conditioned  to  pav 
the  alimony  decreed  l)v  tlie  oourt,  or  by  the  appellate  court  on 
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appeal  and  to  abide  and  perforn\  the  decrees  of  the  court  before 
being  liberated  from  the  writ  of  ne  exeat  was  erroneous,  as  being 
outside  of  and  beyond  the  scope  and  purpose  of  ne  exeat,  but 
this  does  not  entitle  the  plaintiff  in  error  to  his  discharge  on 
habeas  corpus,  for  the  reason  that  part  of  the  conditions  of  the- 
ne  exeat  bond  as  ordered  were  proper,  viz .  that  he  should  not 
depart  the  state  without  leave  of  the  court,  and  no  tender  of 
any  bond  thus  properlv  conditioned  having  been  made:  Ex  parte 
Mooney,  26  W.  Va.  36,  53  Am.  Eep.  59;  Ex  parte  Bowen,  25 
ria.  214,  6  South.  Go. 

It  is  next  contended  that  the  proofs  taken  show  that  the  com- 
plainant wife  is  not  entitled  to  alimony,  and  that,  therefore,  the 
writ  of  ne  exeat  should  l)e  discharged.  This  contention,  if  true, 
is  essentially  a  matter  for  inquiry  and  adjudication  in  the  suit 
pending  for  alimony,  and  cannot  be  reviewed  or  incjuired  into 
collaterallv  through  halieas  corpus. 

The  judgment  of  the  circuit  court  in  the  habeas  corpus  pro- 
ceeding is  hereby  affirmed  at  the  eo>t  of  the  plaintiif  in  error. 

Before  the  argument  on  tlie  merits  in  this  court  the  complain- 
ant wife  Eillie  ]j.  P.  Bronk  l)y  her  solicitors  moved  this  cniii't 
for  an  order  requiring  the  plaintiff  in  error  John  P.  Bronk  to  pay 
lu-r  alimony  pendente  lite  and  ■*"'  attorneys'  fees  to  re})reseiit 
her  interests  l)efore  this  court 'on  tlie  writ  of  error  in  the  habeas 
corpus  proceeding.  AVe  cannot  see  how  a  com])lainant  wife  who. 
in  a  proceeding  by  her  for  alimoiiy  against  her  husliand,  secur('S 
a  writ  of  ne  exeat  against  him  can  acquire  such  a  status  before 
the  court  in  an  ex  ])arte  proceeding  on  habeas  corpus  brouglit 
by  the  husband  to  test  the  legalitv  of  his  detention  under  such 
ne  exeat,  as  that  she  can  before  an  a])pe]]ate  court,  on  writ  of 
error  from  tlie  judgment  in  sucli  habeas  corpus  proceeding 
brouLdit  by  the  luisliand  as  plaintiff  in  error,  properlv  ehiim  suit 
nioiiev  f>r  counsel  ivQ<  or  alimony  ]K'ndente  lite  such  writ  of 
f'rror.  Tlie  granting  of  alimony  and  counsel  foe<  is  e\elii>ivelv 
within  the  jiii-isdiction  of  the  courts  of  e«juity  here,  while  lialiea^ 
cnr])us  is  a  jtroeeeding  at  law. 

Tliis  motion  is  denied. 


lldhrax  ('(irpiift  is  not  a  prejicr  rf!i,o.1y  for  inqnirinor  into  nirre 
errors  and  irrcgiilaritios  Icinlin^'  \\y  to  a  Jud^Micnr  of  a  court  of  i-oiii- 
j.efnt  jurisdiction.  nf)r  into  more  dcfi'cts  in  tlie  .jud^niuMit  or  son- 
1i-nce  itself,  nor  irr('t,'ul;i  rii  ics  after  it  lias  lieen  pronounceil.  To  en- 
title one  to  l;e  r<de;ised  on  lialieas  corpus,  from  a  judt^ment  rc- 
strainin^f  liiin  from  his  litierty.  tiie  juil},niient  must  be  void,  and  imt 
11  crtdy  ('rron"i)u<:  See  the  nionoj^raidiic  note  to  Koejike  v.  IJill.  >7 
Am.   St.   Iifp.   1<)7-L'02,  on   when   a  juisoner  may   Le  released  uu  liabeaS" 
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corpus  after  judgment  and  sentence.  An  error  committed  in  de- 
creeing alimony  cannot  be  reviewed  on  habeas  corpus:  In  re  Cave, 
26  Wasli.  213,  90  Am.  St.  Eep.  736,  66  Pac.  425. 

A  Decree  for  Alimony  is  not  a  debt,  within  the  meaning  of  a  con- 
stitutional prohibition  against  imprisonment  for  debt;  and  it  may- 
be enforced  by  an  attachment  for  contempt,  even  in  the  absence  of 
statutorv  authority:  In  re  Cave,  26  Wash.  213,  90  Am.  St.  Rep.  736, 
66  Pac.  "425;  Welty  v.  Welty,  195  111.  3o5,  63  N.  E.  161,  88  Am.  St. 
Eep.  208,  and  eases  cited  in  the  cross-reference  note  thereto;  In  re 
Popejoy,  26  Colo.  32,  77  Am.  St.  Eep.  222,  55  Pac.  1083;  note  to 
State  V.  Brewer,  37  Am.  St.  Eep.  763,  764, 
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HOME  SAA'TXOS  AXD  STATE  BAXK  v.  PEOrJA  AGIII- 

CULTUEAL  AXD  TKOTTLXO  SOCIETY. 

[206   Til.    0,    69    X.    E.    17.] 

VENDOR  AND  PURCHASER— Protection  Against  Unknown 
Equities. — A  ]>ona  fi'le  puirliasor  of  tlu'  legal  ost  it.'  is  piotiM-t.'tl 
against   a   jirior   equitablo   title   of  whirh   he  has   no  ni>tiee.      (p.   133.) 

EXECUTIONS — Legal  Title  Subject  to. —A  j.orhvon  vested 
witli  the  K'gal  title  to  land  to  plat  and  ediivev  it  to  pureliasers, 
though  he  exeeutes  a  written  declaration  of  trust  to  ids  grantcrs, 
whiidi  is  not  recorded,  ha.s  a  title  subject  to  levy  and  sale  uadiT 
cxecntidn  u[)on  judgment  against  him  obtained  in  good  I'aith  with- 
out   notice    iif    tlie    alleged    trust,      (y.    l.'lo.) 

DEEDS — Notice  of  Trust. — A  warranty  dei-.l  conveying  the 
fee  for  a  nominal  consideration  and  re(dting  that  it  is  made  in  ]>iir- 
suanc(;  of  a  resolution  of  the  board  of  directors  of  the  corpora!  inn 
grant  nr,  is  not  notice  of  any  kind  that  such  conveyance  ia  made 
in.    trust    for    such    corporatiun.       (p.    ].'!o.) 

CORPORATIONS — Notice  to  Director  Wiien  not  Notice  to 
Bank. —  Although  a  bank  director  when  purchasing  land  for  himself, 
learns  that  the  title  thereto  is  iiehl  in  trust,  his  bank  is  not  (di.arge- 
abh'  with  iiotire  tliereof,  so  as  to  defeat  an  exi^cution  sale  to  it 
o!  the  bind  under  its  judgment  obtained  against  the  hohler  uf  the 
b  -al   title,      (p.    i:;(i.; 

1).   F.  llaiiin,  for  ilip  jilaiiitifrs  in  cri'Dr. 
W.  T.  Wliitmg-.  fur  the  ilofeiidant  in  error. 

■•*•  \V1IJ\1.\.  J.  Tiii-  is  a  liill  in  ('(piitv  Hied  in  the  fireiiit 
court  of  l\'oria  (•(Hinty.  in  wliidi  the  dofcnilant  in  error  scck's 
t'l  liavu  SL'l  a.riilt'  iwo  .-iic'rill".-  dfcd.-^  i>.-uod  to  the  jdainliU's  in 
error. 

(1  .2) 
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The  facts  are  as  follows:  The  defendant  in  error  was 
desirous  of  subdividing  a  certain  tract  of  land  into  lots  and 
selling  the  same  to  raise  money  to  carry  out  the  object  for 
which  the  association  was  organized.  It  was  the  owner  of 
one  of  the  three  pieces  of  land  constituting  said  tract,  and  by 
its  warranty  deed,  for  a  consideration  of  one  dollar,  conveyed 
the  same  to  one  John  B.  Samuel.  The  other  two  pieces  of  the 
tract  were  purchased  by  the  association  and  by  its  directions 
also  conveyed  to  the  said  Samuel.  The  three  deeds  of  convey- 
ance were  absolute,  without  any  limitations  or  conditions 
whatever  appearing  upon  the  face  of  any  of  them,  and  con- 
veyed the  fee  simple  title  to  the  grantee,  John  B.  Samuel. 
After  these  deeds  of  conveyance  had  been  made  the  land  was 
divided  into  lots,  known  as  the  "fair  ground  subdivision," 
'  and  on  May  15,  1895,  the  plat  of  said  subdivision  was  filed 
for  record  in  the  recorder's  office  of  Peoria  county,  which  plat 
was  executed  and  acknowledged  by  the  said  Samuel,  as  pro- 
prietor and  owner.  On  the  same  day  he  executed  his  declara- 
tion of  trust,  in  writing,  to  the  association,  in  which  he  certified 
that  he  held  the  title  of  record,  in  his  name,  to  the  lots  de- 
scribed in  the  fair  ground  subdivision  in  trust  for  the  Peoria 
Agi'icultural  and  Trotting  Association,  but  this  declaration 
of  trust  was  never  filed  for  record.  As  to  plaintifi^s  in  error 
it  never  took  elTect,  '^  unless  the  evidence  shows  that  they  had 
actual  notice  of  its  existence:  1  Starr  &  Curtis'  Statutes  of 
189G,  c.  30,  sec.  31,  p.  944;  Eobbins  v.  Moore,  129  111.  30,  21 
X.  E.  934.  In  that  case  we  said  (129  111.  43,  21  X.  E.  938)  : 
"The  law  is  well  settled  that  a  bona  fide  purchaser  of  the  legal 
estate  will  be  protected  against  the  prior  equitable  title  of 
another,  of  which  he  had  no  notice:  2  Pomcroy's  Equity  Juris- 
prudence, 740.  This  court  has  frequently  announced  this  rule 
and  applied  it."  And  again,  on  page  44  of  129  111.  and  page  938 
of  21  X.  E. :  '"So  a  purchaser  of  land  who  has  no  notice  that  his 
grantor's  deed  is  but  a  mortgage  will  be  protected''— citing  ,Ton- 
]^ins  V.  Eoscnberg,  105  111.  157.  So,  althrough  the  grantor  in  a 
dfc'd  may  hold  the  legal  title  in  trust  for  another,  a  third  ]XM-sor, 
may  acquire  the  title  from  the  trustee  if  he  has  no  notice  of 
tlie  trust  and  acts  in  good  faith:  Emmons  v.  ^loore,  85  111. 
304;  2  Pomeroy's  Equity  Jurisprudence,  770.  See,  also.  Peek 
V.  Arehart,  95  111.  113;  McDaid  v.  Call.  Ill  111.  2itS;  P.radlov  v. 
Luce,  99  111.  234.  It  is  not  claimed  that  there  was  anv  actual 
possession  of  the  property  in  question  by  the  defeiulant  in  erroi-. 
As  lots  were  sold  Samuel  executed  deeds  of  comcvance  to  the 
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purchasers,  and  if  all  the  purchase  price  was  not  paid  in  cash  he 
took  mortgages,  as  trustee,  for  the  deferred  payments. 

On  April  28,  1898,  the  plaintilfs  in  error  recovered  a  per- 
sonal judgment  against  the  said  Samuel  for  one  thousand 
and  sixty-six  dollars  and  iifty  cents,  upon  which  judgment 
execution  was  duly  issued,  and  on  xVpril  11,  1899,  regularly 
levied  by  the  sheriff  of  Peoria  county  upon  all  the  right,  title 
and  interest  of  the  said  John  B.  Samuel  in  and  to  the  lots  in 
controversy  in  this  case,  and  l)y  virtue  of  said  levy,  on  June  7, 
1899,  all  of  the  right,  title  and  interest  of  said  John  B.  Samuel 
in  and  to  said  lots  was  sold  to  the  plaintiffs  in  error  herein 
and  a  certificate  of  ])urchase  issued  therefor.  On  April  28, 
1899,  one  Charles  E.  Ulrich,  one  of  the  officers  of  the  plaintiff 
in  error  bank,  sued  out  a  writ  of  attachment  against  tlie  said 
Samuel,  and  levied  the  same  upon  all  of  the  right,  title  and 
interest  of  the  said  Samuel  in  and  to  certain  other  of  the  lots 
in  controversy.  A  judgment  -^^  was  olitained,  special  execu- 
tion issued,  and  all  of  the  right,  title  and  interest  of  tlie  said 
John  B.  Samuel  in  and  to  said  lots  was  sold  and  tlic  certificate 
of  purchase  afterward  assigned  to  the  plaintiffs  in  error  herein, 
and,  tlie  equity  of  redemption  having  ex})ired  upon  Ijotli  sales, 
tlie  sheriff  executed  to  the  ]ilaintiil's  in  error  his  deeds  for  said 
lots,  which  said  deeds  specifically  stated  tliat  they  conveyed 
all  the  right,  title  and  interest  of  the  said  John  B.  Samuel. 
On  ]\Iarcli  1,  1901,  the  defendant  in  error  filed  this  its  Ijill 
for  relief,  and  upon  the  liearing  the  court  decreed  that  at  the 
time  of  the  levy  and  sales  made  by  said  sheriff  the  said  Samuel 
had  no  right,  title  or  interest  in  said  lots  in  the  fair  ground 
subdivision,  except  as  trustee,  and  that  said  interest  of  said 
Samuel  was  uot  subject  to  levy  and  sale  under  sai-d  executions, 
and  tluit  the  ])laintin's  in  error  acquired  no  title  or  intere.-t 
in  said  lots  by  virtue  of  said  sales  and  said  certificates  and 
deeds,  and  that  said  sheriff's  dt'eds  were  clouds  ujjoii  the  title 
of  said  defendant  in  error,  and  tlu'y  were  aecordin^lv  .-et 
aside  and  declared  null  and  voiil.  I'rom  this  decree  a  writ  of 
error  has  been  ])ro>eeuted  to  this  court. 

In  su]»j)oi-t  of  the  decree  as  entered  by  tlio  circuit  court 
the  defendant  in  error  claims  that  under  the  d(>claration  of 
trust  as  made  by  Samuel,  and  undt>r  the  dc^^ds  of  convevance 
to  him,  a  mere  dry  or  naked  trust  was  created,  and  bv  reason 
of  suih  dry  trust  the  legal  title  to  the  land  never  vested  in 
tb.e  said  Samuel  at  all.  but  went  instantaneously  to  the  c(>stui 
c;iic  tru=t  as  soon  as  the  u-e  was  declared,  and  for  thia  rea.-on, 
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at  the  time  of  the  sale  b}^  the  sheriff  the  said  Samuel  had  no 
right,  title  or  interest  in  said  lots  in  question,  and  that  the 
sheriffs  deeds  did  not  give  plaintiffs  in  error  any  title.  We 
are  of  the  opinion  that  this  claim  of  defendant  in  error  is  not 
sustained  by  the  law  under  the  evidence  in  this  record :  Eobbins 
V.  Moore,  129  111.  30,  21  N.  E.  934.  Conceding  that,  as  be- 
tween defendant  in  error  and  Samuel  a  dry  trust  was  created, 
it  ^^  does  not  follow  that  innocent  purchasers  or  judgment 
creditors  without  notice  are  concluded  thereby.  As  to  such 
purchasers  or  creditors  the  right,  title  and  interest  of  John  B. 
Samuel  was  the  absolute  fee  simple  title.  From  time  to  time, 
as  the  lots  were  sold,  he  made  deeds  conveying  the  fee  to  the 
purchasers,  receiving  mortgages  to  secure  deferred  payments. 
It  is  not  disputed  that  he  was  vested  with  the  legal  title  for 
the  purpose  of  making  these  conveyances.  If  the  contention  of 
defendant  in  error  is  correct,  then  tliere  was  no  title  in  him 
at  the  time  of  such  conveyances  and  his  deeds  conveyed  no 
title  whatever  to  purchasers.  If  he  was  vested  with  sufficient 
title  to  make  conveyances  to  the  purchasers  he  was  also  vested 
with  the  title  to  be  subject  to  a  sale  on  a  judgment  against  him, 
obtained  in  good  faith  and  without  any  notice  of  the  alleged 
trust. 

It  is  contended,  however,  that  plaintiffs  in  error  had  notice 
of  such  trust,  and  three  reasons  are  given  for  such  contention: 

1.  Because  tlie  conveyance  from  defendant  in  error  to  Samuel 
was  by  a  warranty  deed,  for  a  stated  consideration  of  one  dol- 
lar, whicli  contained  the  following  recital:  "This  conveyance  is 
made  and  executed  pursuant  to  a  resolution  of  the  board  of 
directors   of  the   Peoria   Agricultural   and   Trotting   Society"; 

2.  For  the  reason  that  at  a  meeting  in  the  city  hall  in  Peoria, 
of  citizens  and  contract  holders,  the  lots  were  allotted  to  the 
purchasers,  which  meeting  was  so  public  in  its  nature  as  to 
constitute  notice  to  plaintiffs  in  error :  3.  For  tbe  reason  tliat 
■one  Fred  L.  Block,  who  was  vice-president  of  the  Scliipper  & 
Block  Dry  goods  Company  and  at  the  time  a  director  of  the 
plaintiff  in  error  bank,  negotiated  with  defendant  in  error  for 
the  purchase  of  a  lot,  and  thereby  learned  that  it  owned  said 
lots.  We  do  not  think  any  of  these  reasons  are  sufficient  to 
charge  plaintiffs  in  error  with  notice  of  the  alleged  trust,  either 
actual  or  constructive.  The  deed  in  question  does  not  show 
that  the  conveyance  was  less  than  a  i"*  conveyance  of  tlu^  fee. 
Xor  do  we  think  that  the  meeting  referred  to  even  tend;,  to 
prove  a  trust  relation  between  the  parties.     There  is  nothing 
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in  the  evidcncG  tending  to  show  that  any  of  the  officers  of  the 
plaintiff  in  error  bank  were  at  the  public  meeting  claimed  to 
have  been  held  in  the  city  hall,  or  that  they  had  any  notice 
thereof.  It  can  scarcely  be  contended  that  every  citizen  in  a 
city  like  Peoria  is  charged  with  notice,  etc.  There  is  no  pre- 
sumption of  law  that  the  director,  Block,  communicated  to 
plaintiffs  in  error  any  knowledge  he  may  have  had  as  to  the 
character  of  SaiuucFs  title,  and  he  was  under  no  legal  obliga- 
tions so  to  do:  4  Thompson  on  Corporations,  sees,  5204,  5219, 
5221. 

From  a  careful  examination  of  all  the  evidence  we  are  of 
the  opinion  that  it  entirely  fails  to  show  notice  to  plaintiffs  in 
error,  either  actual  or  constructive.  For  over  three  years  de- 
fendant in  error  permitted  the  fee  simple  title  to  appear  of 
record  in  Samuel.  The  declaration  of  trust,  as  already  state), 
was  never  placed  upon  record,  and  there  is  no  claim  that  it  was 
ever  brought  to  the  knowledge  of  plaintiffs  in  error;  nor  is 
there  evidence  of  notice  to  them,  of  any  kind  or  character,  of 
the  conditions  or  circumstances  under  which  lie.  Samuel,  hold 
the  title  to  the  premises.  We  are  therefore  of  the  opinion  tlint 
the  said  Samuel,  at  the  time  of  tlie  lew  and  sale  under  >ai/i 
executions,  hckl  the  title  of  said  lots,  and  that  the  same  were 
sul)ject  to  levy  and  sale,  and  that  l>y  reason  of  such  sales  and. 
said  deeds  the  plaintiffs  in  cvvor  accjiiircd  title  to  the  lots  iti 
controversy,  and  that  for  this  reason  the  circuit  court  had  no 
power  or  authority  to  set  aside  said  deeds. 

For  tlie  reasons  altove  stated  tlie  deeree  of  tlie  circuit  court 
will  be  reversed,  and  the  cau.-c  will  be  renianded  fur  further 
proceedings  in  accordance  with  the  opinion  herein  expresM'd. 


A  f'orpnrdiiun  is  not  (>rilinarily  chiirfroal'.le  with  notice  of  facts 
'known  or  ac(|niroil  liy  its  ofliccr  or  anciit  in  a  transaction  in  Aviiic-li 
lio  nets  for  himself:'  Franklin  ^Fin.  Co.  v.  () 'Hricn,  22  Colo,  tll'.l, 
;'.'  Am.  St.  Rep.  lis,  4:',  I'ai-.  l(il();  Kearney  v.  J''ronian,  I:.:;*  Mo. 
41:7,  .1(1  Am.  St.  liN-p.  4r)fi,  .S'l  S.  W.  7(i;t;  Seaveriis  v.  Treslivt erian 
]l..spilal.  17.1  111.  414.  r,4  Am.  St.  Ix'ep.  li^o.  '>()  S.  K.  ]e7!i:  Mer- 
ehants'  NaT.  I'-ank  v.  Clark,  \:\'J  X.  ^■.  ;;il.  DG  Am.  St.  Krp.  7Io.  :;  { 
X.  K.  iHo;  MiM-.'haiits'  Nat.  Hank  v.  Lo\itt,  ]14  Mo.  'il'i,  ,",.1  .\m. 
St.  T!ep.  77e,  I'l  S.  \V.  SiM;  (;riiim<'!l  v.  I»nvis,  7.1  M.|.  ilKI,  :\-2  Am. 
St.  K'ep.  llL'.  2:\  Atl.  1n:VJ;  Koehler  v.  l)n,|<,r(>,  ;;i  Xch.  Pr^"-.  L's  Am. 
St.  TIep.  .11^.  47  X.  W.  m.'!.  It  i^  otherwise.  Imwever,  as  ti>  knowl- 
0']ixt'  iililaine.l  liv  him  wh.ilc  acting'  in  hi-:  dliii-ial  c.ap.acity:  Xdte  to 
Trentor  v.  Pothen.  21  Am.  St.  Iv'ep.  '_'L'>^:  Cnarantee  Co.  v.  Kast 
Kome   Town   Co..  inl   Oa.   111.   11    .\m.   St.    h'ep.   Me,  2?,   S.    K.  .l<i:;. 

.l.v  tft  the  I'riilKt'loii  of  II  lUiiia  I'liU  I'lin-lnisi  r  a^rainst  iinkmnvn 
prpiities,  see  Davis  v.  Ward,  lo'.*  Cal.  l^i',  .In  Am.  St.  Kep.  2i»,  41  i'.ac. 
lUlO. 
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SUPREME  TEXT  KXIGHTS  OF  MACCABEES  v.  STEXS- 

LAXD. 

[206  111.  124,  68  N.  E.   1098.] 

INSUEANCE— Expert  Evidence    as   to   Cause    of    Death.— A 

physifiau  who  has  witnessed  a  number  of  cases  of  hanging,  or  who 
is  informed  on  the  subject  of  strangulation  from  reading  medical 
works,  is  competent  to  give  his  opinion  as  a  witness,  from  the  facts 
in  evidence,  as  to  whether  the  death  of  an  insured  person  was  caused 
by    strangulation,     (p.    140.) 

INSURANCE— Life— Contradiction  of  Proof  of  Cause  of 
Death.. — Sworn  statements  in  the  proof  of  the  cause  of  death  of 
an  insured  may  be  contradicted  on  the  trial,  unless  the  usual  ele- 
ments of  equitable  estoppel  are  present,  without  first  showing  that 
such  statements  were  made  by  mistake  or  produced  by  fraud,  (p. 
141.)  ,  i 

ESTOPPEL — Equitable — Essentials. — Before  an  equitable  es- 
toppel can  exist,  it  must  appear  that  a  party  has,  by  his  conduct, 
willfully  made  false  representations  of  material  facts  for  the  pur- 
pose of  inducing  another  to  act  upon  them,  and  that  such  other, 
not  knowing  that  the  representations  were  false,  and  trusting  to 
their  truthfulness,  has  so  altered  his  position  that  he  would  suffer 
a   loss   if  the   false   conduct  were   repudiated,      (pp.   141,  142.) 

INSURANCE— Life — Contradiction  of  .Proof  of  Death — 
Equitable  Estoppel. — If  the  widow  and  beneficiary,  with  no  inten- 
tion to  defraud  or  mislead,  signs  and  swears  to  a  proof  of  the 
death  of  the  insured  containing  a  statement  of  the,  cause  thereof, 
she  is  not,  from  this  fact  alone,  equitably  estopped  from  contra- 
dicting on  the  trial  such  statement  as  to  the  cause  of  death,  (p, 
142.) 

EVIDENCE— Burden  of  Proof.— The  term  "burden  of  proof" 
has  two  distinct  meanings.  By  the  one  is  meant  the  duty  of  es- 
tablishing the  truth  of  a  given  proposition  or  issue  by  such  a  quan- 
tum of  evidence  as  the  law  deman<ls  in  the  case  in  which  the  issue 
arises.  By  the  other  is  meant  the  duty  of  producing  evidence  at 
the  beginning  or  at  any  suVisequent  stage  of  the  trial  to  make  or 
meet   a  prima   facie   case.      (]i.    143.) 

EVIDENCE.— The  Burden  of  Proof  as  applied  to  the  obli- 
gation to  establish  the  trutli  of  tlie  claim  by  a  preponderance  of 
the  evidence,  rests  throughout  upon  tlie  party  asserting  the  affirma- 
tive of  the  issue,  and  never  shifts,  and  unless  he  meets  this  obliga- 
tion upon  tlie  wlinle  case  he  fails,      (p.  143.) 

INSURANCE— Life— Burden  of  Proof.— If  the  insurer  insists 
tluit  a  life  insurance  jiolicy  was  avoided  by  a  ])rearli  of  its  con- 
ditions, the  burden  of  proof  to  establish  that  proposition  is  always 
upon   the   insurer  and   never   shifts,      (p.   143.) 

H.  II.  C.  ^Miller  and  W.  S.  Ojipciiliciin,  for  the  appellant. 
Beach  &  Bcach^  for  the  appellees. 

*-'*'  KICKS,  J.     This  was  an  action  in  a>>nm]T-it  hron-ht  hy 
appellees,  against  appellant,  in  the  circuit  court  of  Cook  tounty. 
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TIiG  appellant  issued  a  benefit  certificate  to  Peter  A.  Stens- 
]and  on  ]\larch  25,  1S95.  At  that  time  the  by-laws  of  appel- 
lant provided  that  if  tlie  insured  committed  suicide,  whether 
lie  was  sane  or  insane  at  the  time,  no  benefit  should  be  paid. 
In  181)7  this  by-law  was  changed  by  extending  the  time  to  five 
years,  so  tliat  in  case  of  suicide  within  five  years  the  insurer 
should  bo  liable  only*  for  the  amount  of  all  assessments  paid. 
Peter  Stensland  was  found  dead  at  his  home  on  April  2,  1898. 
His  neck  was  susjiendcd  about  six  inches  above  the  floor  by  a 
Topc  attaelied  io  the  door-knob.  His  chest,  hips  and  legs  were 
I'osting  upon  the  floor.  At  the  time  of  his  death  Stensland's 
family  was  away  from  home.  A  man  by  the  name  of  Bense 
occupied  a  room  in  the  flat  with  the  Stenslands,  and  it  was  he 
who  notified  the  police  of  Stensland's  .death.  The  coroner's 
inquest  returned  a  verdict  of  "suicide  by  strangulation,"  and 
the  proofs  of  death  sent  in  by  appellees  stated  that  the  remote 
cause  of  dcatli  was  suicide  by  strangulation.  Appellant  re- 
fused to  pay  anything  more  than  the  amount  of  the  premium  it 
had  received,  and  this  suit  was  brought  upon  the  certificate. 

Appellant  interposed  a  plea  of  general  issue,  and  a  further 
special  plea  alleging  tliat  the  deceased  committe.d  suicide.  On 
tlie  trial  appellees  showed  the  death  of  the  insured,  and  intro- 
duced the  certificate  and  proofs  of  death.  The  ap})ellant  then 
(•n"ore<l  the  by-laws  which  were  in  force  when  the  certificate  was 
is>uc(l  and  when  the  deceased  died.  The  apjiellces  put  in  testi- 
mony tcndinir  to  show  that  the  deceased  did  not  commit  suicide, 
and  apjH'llant  introduced  a  rebuttal  tending  to  show  that  he 
dill  coniiiiit  suicide.  The  jury  brought  in  a  general  verdict  for 
the  plaintitl's  (ap])ellees)  and  assessed  tlv/ir  ^-*'*  damages  at 
•two  tlionsand  dollars,  and  al.-o  found  sperially  that  the  de- 
(t'asi'il  ,lid  not  come  to  his  death  by  committing  suicide  with 
.-uicidal  intent.  I->om  a  judgment  on  the  general  verdict  an 
a]>)»fal  was  taken  to  the  api)ellat(>  court  for  the  first  district, 
when'  the  judii'ment  was  atbi'mtMl.  'J'his  case  comes  here  by 
a  further  api>eal  from  that  judgment. 

Tlie  first  point  made  by  appellant  is.  tliat  the  court  erred  in 
not  giving  the  ])ereni]>tory  in>ti"uction  ofl'ereil  by  the  deft'udant 
after  the  introduction  of  all  the  evidence.  The  allii-mance  of 
this  judgniient  hy  the  appellate  court  leaves  this  court  with  onlv 
the  bare  legal  (pie-tion,  W'a.-  there  e\idence  faii'lv  t(Miding  to 
show  tlie  ))laintiir>'  can.-e  of  action?  Wo  must  hold  that  ther(> 
was.  AVe  cannot  di-regnrd  tlie  t<'stiinony  of  the  three  physi- 
■  cians  who  swear  that  in  case  of  strangulation  the  face  is  dis- 
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tortcd  and  discolored,  and  there  would  Le  marks  on  the  neck 
:at  the  point  of  the  constricting  material  due  to  the  escape  of 
blood  from  the  blood  vessels  into  the  tissues.  This  expert  evi- 
dence, coupled  with  the  testimony  of  several  witnesses  to  the 
-effect  that  there  were  no  marks  whatever  on  the  neck,  all  went 
to  support  the  plaintiffs'  case.  A  paper  was  found  on  the  tabic; 
by  the  officers.  It  was  in  the  handwriting  of  the  deceased, 
l)artly  in  Xorwegian  and  partly  in  English,  and  as  translated  is: 
"If  you  come  while  I  live  then  then  me  till  hospital,"  and  be- 
low this  the  word  "house."  We  think  this  is  additional  evidence 
tending  to  show  that  there  was  no  suicidal  intent,  for  it  is 
unusual  for  one  contemplating  self-destruction  to  provide  for 
the  contingency  of  some  one  coming  while  he  lives.  The  fol- 
lowing Avord,  "hospital,"  indicates  serious  illness  at  the  time 
"the  note  was  written.  This  is  further  corrol)orated  by  the 
generally  disjointed  and  incoherent  nature  of  the  note.  There 
Avas  also  testimony  that  the  deceased  had  two  weeks  previously 
fallen  five  stories  in  an  elevator.  The  wiJow  testified  that 
she  kept  the  clothes  line  hanging  on  the  door  in  loops,  and  no 
-one  swears  that  the  rope  was  tied  around  the  neck  of  the 
^""^  deceased.  Upon  all  this  evidence  we  believe  that  reason- 
able minds  might  come  to  a  different  conclusion  on  the  ques- 
tion of  suicide. 

The  next  point  reviewed  by  counsel  for  appellant  is,  that 
the  hypothetical  question  propounded  to  Dr.  IJeed  was  inad- 
missiijle.  The  question,  after  stating  the  circumstances,  con- 
cluded with  the  words:  "In  your  0|)inion,  doctor,  could  the 
death  of  this  man  have  been  caused  Ijy  strangulation  witli 
suicidal  intent?"  The  counsel  for  the  appellant  questioned 
the  last  two  words,  "suicidal  intent,"  and  the  court  ordered 
tluit  these  two  words  be  stricken.'  In  their  argument  counsel 
for  the  appellant— for  the  purpose  of  fairness,  they  say — ciuote 
this  portion  of  the  evidence,  but  they  omit  altogether  the  court's 
order  to  strike  those  words,  and  attribute  to  the  court  certain 
words  spoken,  as  the  record  shows,  by  counsel.  It  was  eitlier 
careless  or  reprehensible  to  misquote  the  judge's  words  at  tliis 
time,  for  it  changes  the  entire  complexion  of  tlie  question.  \\e 
are  convinced  tluit  the  record  shows  no  error  in  allowing  tlie 
question  as  modified  by  the  court. 

The  contention  that  the  physicians  were  not  expei'ts  on  llie 
question  of  strangulation  is  likewise  without  merit.  The  ques- 
tion before  these  experts  was  whether,  in  case  of  strangulation, 
ihere   was   any  discoloration  of  the   skin  or  distortion  of  the 
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features.  Dr.  Eccd  lnul  seen  several  instances  where  persons 
had  died  from  hanfring.  Dr.  ]\IcXarnara,  the  attending  sur- 
geon and  medical  director  of  the  Cook  County  Hospital,  had 
seen  sixteen  or  seventeen  men  Ininfr  and  had  made  several 
postmortem  examinations  of  people  who  had  died  of  stran^ifula- 
tion.  Dr.  Craiu's  testimony  a<jreed  with  that  of  the  others, 
and  he  state?  tlint  he  luid  read  on  this  question  in  Taylor  oji 
]\redical  Jurisprudence.  Tlie  contention  is,  that  although  these 
doctors  mav  know  the  condition  of  the  face  or  hody  in  case* 
of  ordinary  stranirulation  or  hanging',  thev  are  not  experts  in 
cases  of  strangulation  where  part  of  the  hody  was  suspended 
and  a  part  resting  on  the  floor.  ^-*  This  ohjection  is  frivolous. 
The  phenomena  connected  with  strangulation  are  not  so  tcclmi- 
cal  as  to  require  a  specialist  on  the  suhjcct.  Of  course,  a  phy- 
sician. ju<t  hecause  he  is  a  physician,  is  not  necessarily  an 
expert  witness  on  matters  that  involve  difficult  questions  of 
chemistrv  or  hacteriology ;  hut  Ave  think  of  no  hetter  expert 
witness,  in  a  case  like  that  under  consideration,  than  a  phy- 
sician who  has  seen  a  nnmhcr  of  cases  of  strangulation,  whether 
the  persons  strangled  had  their  feet  on  the  floor  or  not. 

PlaintifTs,  on  tlie  trial,  introduced  the  sworn  proofs  of  death 
which  were  filed  with  tlie  defendant,  l)Ut  limited  the  oll'er  to 
the  purpose  of  showing  a])pellant  received  notice  of  the  'death 
of  the  insured.  Tlie  ])roofs  were  signe(l  hy  ^Minnie  ^I.  Stens- 
land.  the  widow,  and  Christ.  IJunden.  guardian  of  the  minor 
hcnefiiiary.  In  this  proof  it  was  stated  that  the  remote  cause 
of  death  was  '"suicide  by  strangulation."'  The  ])laintijrs  were 
tiicn  permitted  hv  the  court  to  introduce  evidence  contradict- 
ing the  sworn  statement  nuide  in  this  [iroof  of  death,  that  the 
i-eitiote  cause  of  deatli  wa^  suicide  l)y  strangulation.  It  is 
contended  1)V  ajqiellaut  that'  tlie  sworn  adinis.-ions  as  to  tlie 
cau-e  of  (h'atli  in  tlie  jiroofs  of  death  wer<'  liiudiiig.  and  could 
not  pi'opcrlv  he  contradicted  unle.->  tlie  jilaintin's  could  show 
that  the  -tateiiu'iits  were  made  \>y  7!ii.-take  or  ohtaiiied  hv  means 
of  fi-aud.  Tlie  trial  was  hegun  Octnlicr  S,  I'.Mil.  On  Scpteiii- 
her  •.'(■>,  ll"il.  ajMiellees  gax'e  a[i|Hllant  wi'itten  notice  that  if  the 
v.-fitten  proof  of  death  a-signed  .-uieide  hv  aiiv  means  a>  the 
c;!U~e  iif  .death  of  th.e  in-uivi|.  apiirljees  would,  on  the  ti'ial. 
oll'er  evid(Mice  tliat  such  pror,]'  of  death  was  in  that  pariiculai- 
ci-fon'MU-  and  untrue  and  made  under  mi-apjirehension  and 
in  ignoi'ancc  of  the  fact-;,  and  wnuld  >liow  that  llie  in-ure(| 
did  not  come  to  hi-  death  hv  -uieide.  In  .\etna  Tus.  Co.  v. 
Steven-    -IS  III.  ;jl,  tlii.-  court  held  that  in  a  suit  on  a  lire  in- 
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surance  policy  the  failure  of  the  insured  to  include  certain 
articles  in  the  proof  of  loss  did  not  estop  *^^  him  from  subse- 
quently showing  on  the  trial  that  these  other  articles  -were 
destroyed,  if  he  satisfied  the  jury  that  the  omission  was  from 
no  design  or  bad  purpose.  In  ]\Iodern  Woodmen  of  America 
Y.  Davis,  18i  111.  23G,  5G  X.  E.  300,  the  court  says:  '"Any 
statement  contained  in  the  notice  and  proofs  of  death  was 
available  to  the  order  as  evidence  in  the  nature  of  admissions 
made  by  the  plaintiff  in  the  action,  but  we  find  nothing  in  the 
averments  of  the  plea  upon  which  to  base  the  contention  an 
estoppel  arose.  That  the  statement  in  the  proof  of  loss  was 
made  with  the  intention  the  order  would  act  upon  it,  and  that 
the  order  did  act  upon  it  and  changed  its  position  to  its  injury, 
was  at  least  essential  to  the  creation  of  an  estoppel." 

^\Tiile  there  may  be  some  slight  autliority  for  the  contention 
of  appellant,  we  are  convinced  that  reason  and  the  great  weight 
of  authority  are  with  the  rule  which  permits  the  statements  in 
the  proof  of  loss  to  be  contradicted  on  the  trial,  unless  it  ap- 
pears that  the  usual  elements  of  equitable  estoppel  are  present. 
The  rule  insisted  upon  by  appellant  is,  that  before  the  state- 
ments in  the  proof  of  loss  can  be  contradicted  the  plaintiffs 
must  show  that  they  were  made  by  mistake  or  produced  by 
fraud.  The  evidence  shows  that  the  plaintiffs  knew  nothing  as 
to  the  cause  of  the  death,  Tlie  widow  was  away  from  homo 
at  tlie  time,  and,  of  course,  was  no  more  able  to  state  tlie  cause 
of  death,  as  a  fact,  to  l)e  suicide,  than  were  the  agents  of  ap- 
poUant.  Slie  swears  tliat  the  agent  of  the  insurance  company 
prepared  the  proof  of  loss  and  that  she  did  not  read  it  before 
she  signed  it.  It  was  attempted,  also,  on  the  trial  to  show  thii 
circumstances  under  which  sl:o  signed,  Imt  tliis  was  objected  to 
by  counsel  for  appellant.  It  nuiy  be  admitted  tliat  tlie  widow 
was  negligent  in  not  reading  the  proof  of  loss  l^efore  signing  it, 
l)ut  sucli  negligence  is  by  no  means  reason  for  applying  the  doc- 
trine of  equitalde  estoppel.  ]5ut  even  granting  that  she  knew 
and  comprehended,  at  the  time,  that  the  proof  of  death  con- 
tained the  statement  that  the  death  ^^^  was  from  suicide,  still 
no  estoppel  arises,  for  the  reason  that  the  statement  that  the 
death  resulted  from  suicide  by  strangulation  was  a  mere  ojun- 
ion.  ^Moreover,  it  is  not  shown  that  a])i)elhmt,  relying  upon 
her  statement,  has  changed  its  position  or  condition  in  any 
respect.  Before  the  doctrine  of  e(iuital)le  cstoj)])!'!  can  ap]ilv, 
it  must  appear  that  a  party  has,  1)V  his  conduct,  willfully  male 
false  representations  of  material  facts  for  the  purpose  of  indue- 
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ing  another  person  to  act  upon  them,  and  that  the  other,  not 
knowing  that  the  repromtatioiis  were  false,  has,  because  of 
his  reliance  uj)on  the  conduct,  ?o  altered  his  position  that  he 
would  sutler  a  loss  if  the  court  should  permit  the  false  conduct 
to  be  repudiated.  These  essentials  are  not  present  in  this  case. 
Taking  the  view  most  favoraltle  to  tlie  appellant,  the  record 
shows  no  more  than  this:  that  the  widow,  with  no  intention  to 
defraud  or  mislead,  signed  and  swore  to  a  proof  of  death  in 
wliich  the  statement  was  made  that  the  remote  cause  of  death 
was  suicide  bv  strangulation,  and  then,  on  the  trial,  introduced 
testimony  tending  to  show  that  the  death  was  not  caused  by 
suicide.  That  is  the  entire  matter  as  show-n  hy  the  record. 
Tliere  is  no  evidence  that  the  appellant  has  relied  upon  that 
stat'.-ment,  nor  that  it  is  in  a  worse  condition,  hecaiise  of  any- 
thing stated  as  to  the  cause  of  death,  than  if  tlie  statement  had 
not  been  made.  I'he  closest  scrutiny  of  her  entire  conduct 
fails  to  disclose  a  single  act  which  could  lie  looked  upon  as  a 
reason  for  excluding  evidence  as  to  the  real  cause  of  death.  If 
there  was  any  fraud  whatever  in  the  transaction  at  the  time  she 
signed  the  proof  of  death,  she  certainly  was  not  the  perpetrator. 
'J'he  insured  died  April  2,  1S98.  I'roof  of  death  was  made 
August  20,  1S98.  This  suit  was  heonn  in  December.  1.S98. 
June  22.  1900.  appellant  filed  a  special  j)lea  setting  up  that  the 
insured  committed  suicid(\  in  viohition  of  ]iis  contract.  On 
Oct<.)l)Cr  5,  1900.  appellees  filed  a  replication  denying  that  the 
insure!  committed  suicide.  There  ^'^^  have  been  two  jury 
trials.  Tlie  first  was  had  December  11.  1900.  It  will  tliu= 
be  seen  that  more  than  two  moiiths  Itefore  anv  trial  of  the 
caiise  was  had  or  entered  U])on  appellant  was  fullv  notified  and 
apprised,  by  tlie  pleadings,  that  it  could  not  rely  on  the  ad- 
missions contained  in  the  proof  of  death,  and  before  the  trial 
re.-uitiiiL:  in  tlie  present  judgment  a  special  notice  in  writing  was 
given  by  anpelbes  1o  appellant  that  the  question  of  suicide 
would  be  cont  ro\  rrted.  We  accordinglv  think  that  there  was 
no  error  in  ]>ennitting  the  ]ilaintiirs  to  introduce  testimony 
teniling  to  .-bow  ibat  the  cau-e  of  death  was  not  suiiide:  I'ar- 
nialee  V.  iioiriiiaii  b'ii'e  Ins.  Co..  .-)  t  X.  Y.  IIK!;  Siijireiiie  Lodge 
K.  of  I'.  V.  I'.r.k.  isl  C.  S.  ■!!>.  21  Sup.  Ct.  K.ji.  r):l2:  I.emaii 
V.  :\Ianhattan  etc.  Co..  4G  La.  Ann.  11S9.  49  Am.  St.  IJei).  .118,. 
1.")  South.  ;').^S;  Waillier  v.  .Mutual  Life  ins.  Co..  (i.j  Cal.  117, 
4  Lac.  IM;  Home  r.eiwiit  A--n.  v.  Sar.irent,  142  V.  S.  i'>.n, 
12  Su]).  Ct.  Lep.  uJ2;  Keel;  v.  ^lutual  Ins.  Co.,  29  Led.  19'i). 
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See  specially  note  to  John  Hancock  Mutual  Life  Ins.  Co.  v. 
Dick,  117  Mich.  518,  76  X.  W.  9,  44  L.  E.  A.  84G. 

The  final  contention  of  appellant  is,  tliat  the  court  erred  in 
refusing  to  instruct  the  jury  that  the  beneficiaries  could  not 
recover  unless  they  showed,  by  a  preponderance  of  the  evidence, 
that  deceased  did  not  commit  suicide.  Under  the  pleadings  we 
think  there  was  no  error  in  refusing  to  give  this  instruction. 
The  defendant  filed  a  special  plea,  in  which  it  averred  "that  on 
April  2,  1898,  said  Peter  A.  Stensland  committed  suicide,  in 
violation  of  the  terms  of  the  benefit  certificate,"  etc.  By  this 
plea  it  asserted  the  affirmative  of  the  proposition,  and  the  bur- 
den of  proof  was  upon  it  tliroughout  the  trial,  and  did  not  shift. 
The  proof  of  death  had  no  effect  whatever  in  shifting  the  bur- 
den of  proof.  It  was  nothing  more  than  evidence  which, 
standing  alone,  might  be  considered  prima  facie.  It  was  intro- 
duced by  appellees,  and  the  duty  devolved  upon  them  to  offer 
suflicient  evidence  then  to  overcome  the  prima  facie  case  made 
by  the  admission,  but  this  did  not  affect  the  burden  of  proof. 
It  was  but  evidence  that  could  be  considered,  for  the  benefit  of 
*^^  appellant,  upon  the  proposition,  which  it  asserted,  that 
the  insured  came  to  his  death  by  suicide,  and  upon  whicli 
appellant  was  bound  to  make  the  burden  of  proof.  In  Egbers 
V.  Egbers,  177  111.  82,  wo  said  (p.  88,  52  X.  E.  287)  :  ''The 
term  'burden  of  proof  has  two  distinct  meanings.  By  the  one 
is  meant  the  duty  of  establishing  the  truth  of  a  given  proposi- 
tion or  issue  by  such  a  quantum  of  evidence  as  the  law  demands 
in  the  case  in  which  the  issue  arises;  by  the  other  is  meant  tlie 
duty  of  producing  evidence  at  the  beginning  or  at  any  subse- 
quent stage  of  the  trial,  in  order  to  make  or  meet  a  prima  facie 
case.  Generally  speaking,  the  burden  of  proof,  in  the  sensa 
of  the  duty  of  producing  evidence,  passes  from  partv  to  party 
as  the  case  progresses,  while  the  burden  of  proof,  meaning  the 
oldigation  to  establish  the  truth  of  the  claim  by  a  prc])onder- 
ance  of  evidence,  rests  tbrougliout  upon  the  party  asserting  tlio 
affirmative  of  the  issue,  and  unless  he  meets  this  obligation  upo-i 
tlie  whole  case  he  fails.  This  burden  of  proof  never  shifis 
during  the  course  of  a  trial,  but  remains  witli  him  to  the  end."' 
The  case  of  Fidelity  etc.  Co.  v.  Weise,  182  111.  -19G,  55  X.  K. 
510.  cited  by  appellant,  is  not  in  conflict  with  these  virws. 
That  was  an  action  upon  an  accident  policy.  Tlie  only  rii:l;t 
to  recover  was  upon  showing  that  the  death  of  the  insured  was 
accidental,  and  it  was  said  in  that  case  that  the  Iturdcn  was 
ujwn  tlie  plaintiff  to  show  that  the  deatli  was  not  due  to  suicide. 
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Tlio  case  at  bar,  however,  is  ui)on  a  life  polic}'.  The  issuinfr  of 
Ihe  policy  and  tlie  makinir  of  all  of  the  payments  hv  the  in- 
jured under  it  were  admitted.  The  insurer  insists  tliat  tlio 
policy  was  avoided  by  a  breach  of  its  conditions,  and  ujjon  that 
proposition  tlie  l)urden  was  upon  the  insurer:  Spencer  v.  C'iti- 
;'.ens"  :\[ut.  Ins.  Co.,  14-:?  N,  Y.  oO.").  37  X.  E.  G17;  Supreme 
].odge  V.  Foster.  2i>  Ind.  App.  333.  59  X.  E.  877;  John  Han- 
cock Mut.  Ins.  Co.  V.  Moore;  34  :\Iich.  41;  Home  Beneiit  Assn. 
V.  Sargent,  14-2  U.  S.  691,  12  Sup.  Ct.  IJep.  332. 

We  think  there  is  no  reversible  error  in  the  record,  and  the 
judgment  of  the  appellate  court  is  affirmed. 


Proofs  of  Dentil  under  a  policy  of  life  insurance,  sliowingr  that  the 
death  was  caused  by  suicide,  are  adniissihle,  luit  not  conclusive 
against  the  insured:  Leman  v.  Manhattan  Life  Ins.  Co.,  46  La.  Ann. 
2JS9,   49   Am.   St.   Eep.   348,   15    South.    3SS. 

The  Drnth  of  an  Insured  person  is  presumed  to  have  been  due  to 
natural  causes,  and  the  burden  of  proof  to  show  that  it  was  caused 
Iv  self-destruction  is  ou  the  insurance  comi^anv:  Cdx  v.  Royal 
Tribe,  42  Or.  36.5,  95  Am.  St.  Eep.  752,  71  Pac'  73;  Hale  v.  Life 
Indemnity  etc.  Co.,  61  Minn.  516,  52  Am.  St.  Kej).  616,  63  X.  W. 
]10S;  Supreme  Counsel  v.  Rrashears,  89  M<1.  624,  73  Am.  St.  Kej>. 
244,  43  Atl.  866;  Ajjen  v.  Metropolitan  Life  Ins.  Co.,  1(»5  Wis.  217, 
76  Am.  St.  Kep.  9U5,  SO  X.  W.  1020;  note  to  Meadows  v.  I'acilic 
Mut.   Life  Ins.^Co.,  50  Am.   St.  Rep.   442. 

i:<iuit(ihh'  Extoiqxl  arises  only  when  one,  liy  his  words  or  conduct, 
willfully  causes  another  to  believe  in  the  existence  of  a  state  of 
facts,  and  induces  him  to  act  so  as  to  alter  his  previous  position 
to  his  f.ejudice:  De  Berry  v.  Wheeler,  12s  Mo.  si,  49  Am.  St.  Rep. 
5,'-;s,  ;')0  S.  W.  33S.  See.  too.  Priowe  v.  Wisi-nnsin  State  Lnn.l  etc. 
C(,.,  103  Wis.  537,  74  Am.  St.  Rep.  904.  7t  X.  W.  7^0;  Sniith  v. 
Sprarrue,  119  Mich.  14*^.  75  Am.  St.  Rep.  3s4,  77  X.  \A'.  (WO:  Cj.'r- 
stadengen  v.  Kartzell,  9  X.  Dak.  26S,  SI  Am.  St.  Reji.  575.  s;i  X.  W. 
2.'^;0;  Davidson  v.  Jennincrs.  27  Colo.  1^7,  '^3  Am.  St.  IN'P.  4;t.  60 
Pae.  354;  Hunt  v.  Reillv,  24  R.  I.  OS,  96  Am.  St.  Rep.  707,  2  Atl. 
GSl. 


Dec.  1903.]  FoRTHMAN   V.   Deteks.  145 


rOETHMAX  V.  DETEES. 

[206  111.  159,  69  N.  E.  97.] 

CONTRACTS— Implied  Assent. — If  a  person  accepts  anil 
adopts  a  written  contract,  even  though  it  is  not  signed  by  him, 
he  is  deemed  to  have  assented  to  its  terms  and  conditions  and  to 
be   bound   by   them.     (p.    146.) 

CONTRACTS — Implied  Assent— Lack  of  Mutuality.— A  con- 
tract for  the  sale  of  land  signed  by  the  vendor,  reciting  that  he  has 
sold  the  land  described  therein  to  "the  vendee,  accepted  and  adopted 
by  the  latter^  does  not  lack  mutuality,  though  not  signed  by  him. 
<p.   147.) 

CONTRACTS  Under  Seal  to  Convey  Land  are  presumed  to 
have  been  made  upon   a  sufficient   consideration,     (p.   147.) 

SPECIFIC  PERFORMANCE— Willingness  to  Perform— Bur- 
den of  Proof. — A  complainant  in  a  proceeding  for  specific  perform- 
ance must  prove  that  he  has  been  willing  and  ready  to  perform, 
and  the  burden  is  upon  him  to  show  a  full  and  complete  perform- 
ance, or  offer  to  perform  on  his  part.     (pp.  147,  148.) 

CONTRACT  to  Convey  Land — Title  Free  from  Encumbrance. 
A  contract  b}-  a  widow  to  convey  the  land  of  her  deceased  husband 
tn  give  a  "good  deed  free  from  all  encumbrance"  imposes  upon  her 
Ihe  duty  of  discharging  any  liability  of  the  land  for  the  payment 
of    claims   allowed    against    the    decedent's    estate,     (p.    149.) 

MERGER  OF  ESTATES  at  Law.— At  law  if  a  legal  and 
equitalxle  estate  coincide  in  the  same  person,  the  equitable  estate  is 
immediately  merged  and  annihilated,      (p.   150.) 

MERGER  OF  ESTATES  in  Equity. — If  a  legal  and  an  equit- 
able estate  coincide  in  the  same  person,  the  question  whether  a 
merger  takes  place  in  equity  depends  upon  the  intention  of  the  par- 
ties, and  the  surrounding  circumstances.  Equity,  however,  will  pre- 
vent a  merger  only  for  the  purpose  of  promoting  substantial  justice, 
and  it  will  not  prevent  it,  when  prevention  would  give  etl'ect  to  a 
fraud  or  wrong,      (p.  150.) 

MERGER  of  Legal  and  Equitable  Estate. — If  the  purchaser  of 
encumbered  land  agrees  to  pay  the  mortgage  thereon  as  part  of  tha 
consideration,  his  subsequent  purchase  of  the  notes  and  mortgage 
jiicrges  the  equitable  and  legal  estate,     (p.  151.) 

SPECIFIC  PERFORMANCE  of  Contract  to  Convey  Land- 
Purchaser  with  Notice. — Tf  a  vendor,  after  entering  into  a  contract 
to  convey  land,  conveys  it  to  a  third  person  who  has  knowledge  or 
notice  of  such  prior  contract,  the  latter  may  be  compelled  bv  the 
first  vendee  to  specifically  perform  the  contract  by  conveying  tlie 
land  in  the  same  manner  as  his  vendor  should  have  uoue,  lor  whom 
ho    is   deemed   the    trustee,     (p.    152.) 

J.  W.  Gii)Son,  for  tlic  appellant. 
Davidr^on  &  Tslev,  for  the  appellee. 

^^'^  j\[ACEI;DEE.  J.  ].  The  first  ren=on.  urged  hy  tlie  ap- 
pellant for  the  reversal  of  tlic  decree  of  tlie  trial  court,  is  tliar 
Ihc  contract  Avas  not  signed  bv  appellee,  Deters,  and,  therefor(\. 
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is  not  such  a  contract  a?  a  court  of  cqviity  Avill  specifically  en- 
force. It  is  true  that  the  contract  \vas  signed  only  by  Eeka 
and  Ferdinand  Iluckstead.  the  vendors,  and  was  not  signed  by 
appellee.  Deters,  tlie  vendee.  But  the  evidence  shows  clearly 
that,  after  tlie  execution  of  the  contract  by  Eeka  and  Ferdinand 
Huckstead,  it  was  delivered  by  them  to  appellee,  and  appellee 
accepted  the  contract,  and  on  May  10,  1902,  recorded  the 
same.  The  evidence  is  also  clear  that  he  paid  a  part  of  the 
**®  $2,100,  named  in  the  contract  as  the  purchase  money  of 
the  land,  to  wit,  $902^72,  to  pay  olf  and  take  up  the  amount 
of  principal  and  interest,  due  upon  the  mortgage  resting  upon 
the  land. 

It  is  well  settled  by  the  decisions  of  this  and  other  courts 
that,  where  a  party  accepts  and  adopts  a  written  contract,  evcu 
though  it  is  not  signed  by  him,  he  shall  be  deemed  to  have 
assented  to  its  terms  and  conditions  and  to  bo  bound  by  them : 
Memory  v.  Xiepert,  irsi  111.  6'?3,  23  N.  E.  431 ;  Ames  v.  Moir, 
130  111.  582,  22  X.  E.  535;  Lowber  v.  Connit,  3G  Wis.  17(]; 
riumb  V.  Campbell,  129  111.  101,  18  X.  E.  790.  In  IMemory  v. 
Xiepert,  131  111  G23,  23  X.  E.  431,  it  was  claimed  that^he 
contract  tliere  under  consideration,  because  it  was  signed  ])y 
one  party  only,  lacked  mutuality,  that  is.  failed  to  sliow  tb.at  it 
received  the  assent  of  the  party  not  signing  it,  and.  there- 
fore, was  no  evidence  of  any  contract  wluitevcr,  but  this  view 
was  held  to  be  unsound.  There,  as  here,  llie  party^  signing 
tlie  contract  stated  that  he  ha^d  "sold"'  to  tlie  party  not  sign- 
ing the  same  tlie  property,  therein  descrihed,  upon  the  terras 
therein  set  forth.  The  same  is  true  of  the  contract  in  the  case 
at  bar.  which  contains  the  following  words:  ''We  have  sold  to 
one  Jo-cph  Deters"'  the  eighty  acres  in  question,  describing 
the  land.  T>y  these  words  Eeka  and  Ferdinand  Iluckstead 
(le(.-lare(l  and  acknowledged  that  they  had  sol:l  the  premit-es 
in  qiU'Stion  to  I)eiers.  and  this  declaration  or  acknowledgment 
was  Ijinding  upon  them.  As  we  said  in  the  ]\lemory  case,  su- 
pra: ""'Jdie  woi'd  'sold"  inipoi'ts.  iiot  a  mere  ju'opo.-ition  to  sell. 

but  a  (■on-um mated  contract  of  sale The  wi'iting  in  thi'; 

ca-e  is  tlie  a(knowlcd--meiit  of  a  contract,  in  whicli  there  \:~ 
comjdet"  mutuality — a  laiycr  and  a  seller — a  ]iurchase  and  a 
sale.  It  is  clear  that  the  execution  and  ^Iclivc/rv  of  su(h  a 
wi'iting  Ijv  iho  seller  to  ilio  buyer  i>  not  the  subini>sion  of  a 
mere  jiropo.-ition,  but  th.e  r'xt'cution  of  a  contract  capahh'  of 
being  enforced,  as  such,  auain-t  him.""  The  (-ontract  here  al-o 
recites  "that  said  Jo.-r^iih  Deters  agrees  to  pay  all  of  raid  pur- 
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chase  *^''  money  on  the  delivery  of  a  good  title  to  said  de- 
scribed land/'  etc.  By  these  words  Eeka  and  Ferdinand  Hnck- 
stead  further  declared  and  acknowledged  that  Deters  had 
agreed  with  them  to  pay  the  purchase  money. 

It  is  claimed,  however,  that  the  contract  lacks  mutuality, 
so  as  to  render  it  enforceable  as  a  written  agreement,  upon  the 
alleged  ground  that  it  could  not  be  enforced  against  Deters, 
the  purchaser,  if  the  breach  had  been  on  his  part.  In  Ames 
V.  Moir,  130  111.  582,  22  N".  E.  535,  however,  where  a  similar 
contract  was  signed  by  the  purchaser,  and  suit  was  brought 
against  him  by  the  sellers  for  the  purchase  money,  we  said : 
"WTien  the  sellers  accepted  the  paper  as  a  contract,  they  became 
boimd  by  its  terms  and  conditions  as  completely  as  if  they  had 
in  form  signed  the  paper."  In  Lowber  v.  Connit,  36  Wis.  176, 
it  was  said  by  the  supreme  court  of  Wisconsin:  "WTiere  the 
contract  has  been  accepted  and  adopted  by  the  party  not  signing 
it,  he  does  assent  and  agree  to  it  on  his  part,  and  the  law  im- 
plies a  promise  to  perform."  In  the  Memory  case  we  further 
said:  "The  delivery  of  a  writing  and  its  acceptance  and  adop- 
tion by  the  party  to  whom  it  is  delivered,  are  necessarily  facts 
dehors  the  writing  itself,  and  must,  therefore,  be  proved  by 
extrinsic  evidence;  and  where  mutuality  is  established  by  proof 
of  the  acceptance  of  the  writing,  the  contract  is,  notwithstand- 
ing such  resort  to  parol  evidence,  a  contract  all  of  which  is  in 

writing But  where  the  writing  on  its  face  purports  to 

be  a  consummated  contract,  the  mere  acceptance  and  adoption 
of  tlie  writing  establishes  mutuality,  and  makes  the  contract 
binding  on  both  parties."  We  see  no  reason,  therefore,  why, 
if  there  had  been  a  breach  of  the  contract  by  the  appellee,  it 
could  not  be  enforced  against  him,  even  though  it  was  not 
signed  by  him.  The  contract  in  the  case  at  bar  was  made  un- 
der seal,  and,  hence,  must  bo  regarded  as  having  been  made  upon 
a  sufficient  consideration;  Guycr  v.  Warren,  175  111.  328.  51 
X.  E.  580;  Ilaycs  v.  O'Brien, "l49  111.  403,  37  X.  E.  73.  The 
terms  of  the  contract  are  criticised  ^^*  by  counsel,  but  it 
gives  the  names  of  the  contracting  parties,  a  proper  description 
of  the  premises  sold,  the  time  for  the  delivery  of  possession,  the 
price  and  mode  of  payment,  the  character  of  the  title  to  be 
conveyed,  and  the  terms  wliich  go  to  make  up  a  contract  of 
sale. 

2.  In  a  proceeding  for  specific  performance  tlic  complain- 
ant must  prove  that  he  has  been  ready,  willing  and  eager  to 
perform,  and  the  burden  is  upon  him  to  show  a  full  and  com- 
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plote  performance,  or  ofTor  to  perform  on  his  part:  ^Morse  v. 
Seibold,  147  111.  318,  35  X.  E.  3G9;  Tryce  v.  Dittus,  199  111. 
189.  G5  X.  E.  220.  It  is  claimed  hy  the  "^appellant  that  the  ap- 
pellee in  this  case  has  not  jiroved  his  willin,<xnes3  to  perform  the 
contract,  or  any  olfor  on  his  jiart  to  perform  it.  We  do  not 
think  that  this  claim  is  sustained  by  the  evidence.  The  ap- 
pellee. Deters,  not  only  paid  the  principal  and  interest  duo 
upon  ihe  mortfra.ire  upon  the  property  within  two  days  after 
the  execution  of  tlie  contract,  but  he  tendered  and  olTered  to 
pay  the  balance  of  the  purchase  money,  over  and  above  the 
amount  due  on  the  mortgage,  to  wit,  $1,197.28,  as  soon  as  a 
deed,  showing  good  title,  should  be  given  to  him,  as  reqnii'ed 
by  the  contract.  It  will  l)e  observed  that  the  contract  for  the 
sale  of  the  eighty  acres  to  Deters  was  made  before  any  adminis- 
tration was  taken  out  upon  the  estate  of  the  decr-ased,  Chis- 
toplier  Huc]\'stead.  The  real  estate  lielonging  to  the  deceased 
testator  was  liable  to  be  sold  by  the  administrator  for  tb.e  pa}'- 
mont  of  tlie  claims  to  be  allowed  against  the  estate,  and  the  ap- 
jtelb'e  insisted  tluit  whatever  claims  there  might  be  against  tlie 
estate  shoukl  be  paid  off.  in  ordtu-  to  relieve  the  land  from  its 
liability  for  their  discharge.  We  have  held  in  a  number  of 
cases  that  the  lands  of  a  decedent  are  liable  to  be  charged  with 
the  del)ts  of  the  estate:  Xoe  v.  ]\loutrav,  170  111.  1G9,  48  X.  E. 
7<)9,  and  cases  there  cited.  The  proof  shows  that  a])pellee  was 
desirous  of  going  alu'oad  to  Germany,  and  tluit  he  did  leave  for 
(Jermany  oi^  ]\Iay  11.  1902,  and  did  not  return  until  August 
n.  V,n)->,  rx'Tore  his  departure,  and  on  i<"*  February  3,  1902, 
(.'liarles  Sebinidt  was  a])pointed  adtninistrator  of  tlie  estate. 
On  3Iarc]i  3.  1902,  tlio  report  of  the  a])praisers,  iixing  the 
widow's  award  at  $>^07,  was  a])proved  by  tlie  court,  and,  on 
A])ril  11  and  June  7,  1902.  claims  against  tlie  estale  \vere 
allowed  to  tlie  amount  of  $172.  iiiaking  a  total,  ineluding  the 
wid()w"s  awai'd,  of  $97!^.  whi(h,  after  deducting  $41(5  of  ]ier- 
sonal  property.  !(  I't  ^^'I'-V.)  as  ilie  amount  of  the  claims  due  fi'om 
the  e.-tate.  'J'lie  aj.pellee  propo.-eil  to  pay  the  money,  iiirlud- 
ing  the  amount  nei-e.--nry  to  •disebai'ge  these  claims,  and  olTcrel, 
as  he  was  oMiLicil  to  leave  the  country,  to  place  the  nionev  in 
the  hands  of  liis  f>wn  atlor!iey,  or  in  the  hands  of  tlie  attorneys 
of  Jicka  and  I'ei-dinand  lluckstead,  the  viiidors,  in  or(k'r  that 
a  ]ii»i'tion  (jf  it  Uiiirht  be  a])])lied  to  the  jiayment  of  llie  claims 
allowed,  and  the  balance  he  jiaid  over  tc")  the  vciuhjrs.  As  we 
■umlcr.-land  the  evidtMice.  iiie  nioiK^y  was  left  in  the  hands  of 
aj>p''l:i'e"5  aliijriicy  fur  such  purpci.-e,  or  left  in  such  a  way  that 
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the  attorney  had  the  power  to  pay  the  $1,197.28  as  soon  as  a 
deed,  conveying  good  title,  was  delivered  to  him.  Appellee 
left  for  Europe  with  the  understanding  that  the  claims,  when 
allowed,  would  be  paid  off  with  a  portion  of  this  amount.  As 
soon,  however,  as  appellee  had  left  the  country,  and  on  June 
2,  1902,  the  vendors,  Eeka  and  Ferdinand  Huckstead,  in  vi'ola- 
tion  of  the  agreement,  made  a  deed  of  the  land  to  the  appellant 
for  a  nominal  consideration  of  $2,350,  which  deed  was  never 
recorded.  Upon  the  return  orf  appellee  on  August  6,  1902,  he 
ascertained  that  this  deed  had  been  made  to  the  appellant,  and 
he  tendered  the  money,  and  demanded  a  deed,  which  demand 
was  refused.  AVe  discover  nothing  in  the  evidence  to  indicate 
that  appellee  did  not  do  everything  which  he  could  do  to  show 
liis  willingness  to  perform  the  contract  on  his  part,  nor  any- 
thing to  show  that  he  did  not  offer  to  perform  it. 

The  decree  of  the  court  is  criticised,  upon  the  alleged  ground 
that  creditors  would  have  two  years  within  which  ^''^  to  file 
their  claims,  and  that  the  vendors  could  not  be  compelled  to 
wait  two  years  for  all  the  claims  to  be  filed  before  receiving 
tlie  purchase  money  for  the  land.  The  decree  is  not  capable 
of  the  construction  thus  placed  upon  it,  but  provides  that  the 
clerk  shall  keep  the  money,  until  the  premises  are  released 
"from  all  liens  of  said  claims  allowed  against  said  estate  of 
Christopher  Huckstead."  The  claims  allowed,  and  which  were 
to  be  paid  out  of  the  money,  by  the  terms  of  the  decree, 
amounted  to  the  sum  already  mentioned. 

It  is  further  said  by  the  appellant  that  the  mode  provided 
by  the  decree  for  the  extingiiishment  of  the  liability  of  the 
land  to  pay  the  claims  allowed  was  not  a  specific  enforcement 
of  the  contract  as  made,  but  was  tantamount  to  the  insertion 
thcTC'in,  and  the  enforcement,  of  new  tcr2ns,  so  as  to  create  a 
new  contract  for  the  parties.  The  decree  in  all  its  material 
provisions  is  substantially  the  same  as  the  decree,  approved  1)V 
this  court  in  Hunt  v.  Smith,  139  111.  296,  28  X.  E.  809.  By 
llie  terms  of  the  contract  the  vendors  agreed  to  give  "a  good 
deed  free  from  all  encumbrance  witli  abstract  of  title  up  t<i 
date."  The  obligation,  thus  created  by  the  contract,  involved 
the  duty  of  removing  the  liability  of  the  land  for  the  payment 
of  the  claims  allowed.  In  Hunt  v.  Smith,  lo9  111.  29G,  28  X. 
E.  809,  where  it  appeared  that,  at  the  time  of  the  decree,  the 
lien  of  a  mortgage,  held  by  an  insurance  company,  had  not  been 
removed,  we  held  that  the  obligation  on  the  part  of  the  vendor 
to  convey  an  unencumbered  title  necessarily  involved  the  legal 
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obligation  or  duty  to  remove  tlie  lien  of  the  mortgage,  and  we 
tliere  said:  "This  is  in  no  sense  a  creation  of  a  new  contract 
for  the  parties,  but  only  a  mode,  and  we  think  an  appropriate 
mode,  of  enforcing  the  legal  obligations  imposed  by  the  con- 
tract, wliich  the  parties  have  made  for  themselves." 

3.  It  is  furtlier  claimed  on  the  part  of  the  appellant  that 
the  appellee,  Deters,  did  not  pay  off  the  mortgage  upon  the 
premises,  but  that  he  obtained  an  ^"^^  assignment  to  himself 
of  the  note  and  mortgage  from  the  original  mortgagee,  Wyatt, 
and  held  it  uncanceled  against  the  land.  In  this  connection  it 
is  also  insisted  that  the  note  and  mortgage  were  not  surren- 
dered. The  appellee  produced  upon  the  trial  the  original  mort- 
gage, and  the  assignment  thereof  to  himself,  and  the  unpaid 
])rincipal  and  coupon  notes,  secured  by  the  mortgage,  trans- 
ferred to  himself.  Appellee  alleges  in  his  bill  that  he  paid  the 
principal  and  interest  due  on  the  mortgage  to  Wyatt,  and  the 
decree  rendered  by  the  court  finds  that  he  paid  the  mortgage 
and  interest.  This  allegation  in  the  bill  as  to  payment  would 
estop  appellee  from  asserting  the  mortgage  claim  against  the 
property,  and  the  finding  of  the  decree  that  the  moiigage  was 
paid  protects  the  vendors  and  their  grantee,  and  they  have  no 
reason  to  complain. 

Appellee  being  the  holder  of  the  mortgage — when  the  orig- 
inal vendors  in  the  contract,  or  their  grantee,  tli<;  ajtpellant, 
should  execute  to  him  a  deed — there  would  unquestionably  be 
a  merger  in  appellee  of  the  two  estates,  the  legal  estate  ot' 
mortgagor  and  t-lie  equitable  estate  of  mortgagee.  It  is  well 
settled  that,  at  law,  when  a  greater  or  lesser,  or  a  legal  and 
('({uitable  estate,  coincide  in  the  same  person,  the  lesser,  or  the 
etjuitable  estate,  is  immediately  merged  and  annihilated:  lo 
Am.  &  Eng.  Ency.  of  Law,  1st  ed.,  ;]t4.  It  is  true  tliat  the 
(|U('stion,  whether  or  not  a  merger  takes  place  in  0(]uity.  tle- 
])ends  upon  the  intention  of  the  parties,  and  a  variety  of  other 
circumstances:  15  Am.  &  Eng.  Ency.  of  Law,  1st  ed.,  ;jl4. 
]>nt  '■a  merger  will  l)e  prevented  l)y  equity  only,  ]iowe\er,  for 
tJK}  purpose  of  promoting  substantial  jusiiee;  it  will  not  ju'c- 
veiu  a  merger,  where  such  prevention  would  result  in  carry- 
ing a  fraud  or  other  unconscientious  wrong  into  effect":  1~) 
Am.  &  ]-hig.  J-hu'V.  of  Law,  1st  ed.,  315.  Pomeroy,  in  liis 
work  on  Equitv  Jurisprudence,  section  Tot,  says:  '"Wliatever 
mav  be  the  circumstances,  or  between  whatever  parti"s.  (Equity 
will  never  allow  a  mender  to  lie  prevented  '""  and  a  moi'tuage 
or  oilier  security  to  be  kept  alive,  when  this  result  would   aid 
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in  carrying  a  fraud  or  other  unconscientious  wrong  into  effect, 
under  the  color  of  legal  forms.  Equity  only  interposes  to 
prevent  a  merger,  in  order  thereby  to  work  substantial  justice." 
]n  this  case  it  would  be  an  injustice  to  the  original  vendors  in 
tlie  contract,  and  to  appellant,  their  grantee,  to  permit  appellee 
to  hold  the  mortgage  as  a  subsisting  encumbrance,  and  the 
note  as  a  subsisting  indebtedness,  after  a  deed  had  been  exe- 
cuted to  the  appellee  by  Reka  and  Ferdinand  Huckstead,  and 
the  appellant.  Hence,  upon  the  execution  of  the  deed  required 
hy  the  contract  to  appellee,  there  would  be  a  merger,  which 
would  protect  the  interest  of  appellant,  and  the  vendors  in  the 
contract.  Although  a  conveyance  of  the  mortgagor's  estate 
to  the  mortgagee  does  not  operate  as  a  merger  in  equity  unless 
it  was  intended  to  have  that  effect,  'yet  when  the  holder  of 
the  notes,  secured  by  the  mortgage,  accepts  a  conveyance  from 
the  mortgagor  of  the  lands,  and  gives  the  notes  up  to  the  maker, 
or,  as  here,  deposits  them  in  court,  and  no  reason  exists  for 
keeping  the  encumbrance  alive,  there  will  be  a  complete  merger, 
-and  the  mortgagee  will  acquire  the  entire  title:  Shippen  v. 
Whittier,  117  111.  282,  7  X.  E.  G42. 

The  contract  is  capable  of  the  construction  that  the  ap- 
pellee, Deters,  assumed  the  payment  of  the  mortgage  upon  the 
property,  because  the  purchase  price  of  the  property  is  stated 
in  the  contract  to  be  $2,100,  and  the  $2,100  included  the  prin- 
cipal and  interest  due  upon  the  mortgage.  The  rule  is,  that 
where  tlie  grantee  of  the  mortgagor  takes  a  conveyance  of  the 
land  subject  to  the  mortgage,  and  expressly  assumes  and  prom- 
ises to  pay  it  as  a  part  of  the  consideration,  the  assignment  of 
the  encumbrance  to  the  owner  of  the  property  works  a  merger 
thereof,  because  such  grantee  is  thereby  made  principal  debtor 
and  tlie  land  is  the  primary  fund  for  payment,  so  that,  if  he 
pays  off  the  charge,  it  becomes  ^"^^  extinguished :  Clark  v.  Glos, 
ISO  111.  55G,  72  Am.  St.  Rep.  223,  54  X.  E.  G31;  2  Pomorov's 
Equity  Jurisprudence,  sees.  797,  793.  Inasmuch,  therefore, 
as  an  execution  of  a  deed  to  appellee  in  accordance  with  the 
terms  of  the  decree  would  create  a  merger,  no  injury  could 
result  to  appellant,  if  the  terms  of  the  decree  should  be"^carried 
out. 

4.  The  evidence  in  the  case  shows  clearly  that,  before  ap- 
])ollant  accepted  his  deed  from  the  heirs  or  devisees  of  Chi.^- 
topher  Huckstead,  deceased,  he  had  notice  both  actual  and  con- 
structive of  the  contract  of  sale,  made  with  appellee  on  Janu- 
ary 20,  1902.     That  contract  was  on  record  as  early  as  l\dy 
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11,  1902,  and  appellant  did  not  obtain  his  deed  until  June  2, 
1902.  In  addition  to  this,  the  proof  shows  that  appcHant 
went  to  the  recorder's  office,  and  saw  tlic  contract  with  aj)pelk'o, 
as  there  recorded.  He,  tlierefore,  had  full  notice  and  knowl- 
edge of  the  rights  of  appellee  under  the  contract  before  accept- 
ing his  deed.  Consequently,  appellant,  not  being  a  bona  tide 
purchaser  without  notice,  will  be  compelled  to  perform  the 
contract  of  his  vendors,  Eeka  and  Ferdinan-d  Huckstead.  lie 
stands  upon  tlie  same  equity  as  thev  did;  although  he  is  not 
personally  liable,  yet  he  is  properly  decreed  to  convey  the  land 
in  the  same  manner  as  his  vendors ;  in  other  words,  he  i.4 
treated  as  a  trustee  of  appellee,  the  tirst  vendee.  "Tbe  gen- 
eral principle  upon  which  this  doctrine  proceeds  is,  that,  from 
the  time  of  the  contract  for  the  sale  of  the  land,  the  vendoi-, 
as  to  the  land,  becomes  a  trustee  for  the  vendee,  and  the  vendee, 
as  to  the  purchase  money,  a  trustee  for  the  vendor,  who  has  a 
lien  upon  the  land  therefor.  And  every  subsequent  purchaser 
from  eitlicr,  with  notice,  becomes  subject  to  the  same  equiti;^s 
as  the  party  would  be  from  whom  he  purchased":  1  Story's 
Equity  Jurisprudence,  12th  ed.,  sec.  789.  In  Pomeroy's 
SjK'citic  rerformance,  section  4G5,  it  was  said:  ''^^^len  tlie  ven- 
dor, after  entering  into  a  contract  of  sale,  conveys  the  land  1o 
a  tbird  person,  who  has  knowledge  or  notice  of  tlie  prior 
agreement,  ....  ■^'''*  such  grantee  ....  can  be  comjiellcd, 
at  tlie  suit  of  the  vendee,  to  specifically  pcrfor7n  tlie  agrcomor.t 
by  conveying  the  land  in  the  same  manner,  and  to  the  same  ex- 
tent, as  tbe  vendor  would  have  Ijcen  lialile  to  do,  had  lie  not 
transferred  the  legal  title"':  See.  al^i.  Bryant  v.  l)Ooz(\  53  Ga. 
438:  Ihmt  v.  Smith,  139  111.  290,  28  X."  E.  S09 :  Chicago  etc. 
E.  Ei.  Co.  V.  Hay,  119  111.  507,  10  X.  E.  34;  Woolensak  v. 
Briggs,  119  111.  453,  10  X".  E.  23;  Bisli<.p  v.  X'cwton,  20  111. 
175. 

For  the  reason  above  stated,  we  are  inclined  to  tliiuk  tliat 
the  decree  of  the  circuit  court  is  correct,  and,  accordingly,  it  is 
affirmed. 
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VI.    Merger  of  Mortgage. 

a.  When  Merger  Occurs  Generally. 

b.  When  Merger  Does  not  Occur  Generally. 

1.  Intention    and   Interest    of   Mortgagee. 

2.  Purchase   of  Equity  of  Redemption. 

3.  Purchase   at  Judicial   Sale. 

4.  Assignment   of  Mortgage. 

5.  Intervening  Lien  or  Encumbrance. 

6.  Payment  of  Mortgage  by  Owner  of  Fee. 

I.     Merger  at  Law  Generally. 

Merger  is  the  annihilation  of  one  estate  in  another,  and  takes 
place  usually  when  a  greater  estate  and  a  less  coincide  and  meet  in 
one  and  the  same  person  without  any  intermediate  estate,  whereby 
the  less  is  immediately  merged,  that  is,  sunk  or  drowned,  in  the 
greater. 

The  general  rule  at  law  is,  that  equal  estates  will  not  merge  in' 
each  other,  but  to  this  rule  are  well-established  exceptions,  and  even 
when  estates  are  theoretically  equal  the  first  in  order  of  succession 
may  merge  in  the  next  vested  remainder.  Thus,  an  estate  at  will 
may  merge  in  an  estate  for  years,  and  estates  for  years  may  merge 
into  each  other  or  in  estates  for  life,  and  estates  for  life  may  merge 
into  each  other:  Boykin  v.  Ancrum,  28  S.  C.  486,  IS'  Am,  St.  Kep. 
CDS,  6  S.  E.  305.  The  rule  at  law  is  inflexible  that  when  a  greater 
and  less  estate  meet  in  the  same  person,  without  any  intermediate 
estate,  the  less  estate  at  once  merges  into  the  greater:  Fox  v.  Long, 
8  Bush,  551;  Bassett  v.  O'Brien,  149  Mo.  381,  51  S.  W.  107;  Welsh 
V.  Phillips,  54  Ala.  309,  25  Am.  Eep.  683;  James  v.  Morcy,  2  Cow. 
246,  14  Am.  Dec.  475;  Jackson  v.  Eoberts,  1  Wend.  478;  Little  v. 
Bowen,  76  "Va.  724.  To  constitute  a  merger,  it  is  necessary  that  the 
two  estates  be  in  one  and  the  same  person,  at  one  and  the  same 
time,  and  in  one  and  the  same  right:  Eeed  v.  Latson,  15  Barb.  9; 
Garland  v.  Pamplin,  32  Gratt.  305.  When  two  or  more  titles  unito 
in  one  person,  they  are  merged  at  law,  and  a  conveyance  of  one 
title  by  such  person  passes  them  all:  Logan  v.  Steele,  7  T.  B.  Mon. 
101. 

A  merger  as  to  a  portion  of  the  premises,  the  legal  titles  to  which 
have  become  united  in  the  same  person,  may  take  place  pro  taiito, 
although  no  union  fakes  place  as  to  the  residue:  Fox  v.  Long,  3 
Bush,  551.  Merger  never  takes  pb.ce  by  the  greater  estate  sinking 
into  a  smaller  estate.  If  eitiier  perishes  by  merger,  it  must  be  the 
smaller  estate:   Coliamer  v.  Kelly,  12  Iowa,  o25. 

II.     Life  Estate  into  Remainder,  Reversion,  etc. 

Generally,  if  a  life  estate  and  a  remainder,  reversion,  or  the  like, 
become  united  in  the  same  person,  the  life  estate  is  merged  or  an- 
nihilated. Thus,  if  a  life  estate  is  the  only  estate  preceiling  an 
estate  in  reversion  or  remainder,  and  the  remainderman  buys  tlie 
life  estate,  or  under  an  agreement  r^nts  the  estate  for  life,  for  and 
during  the  life  of  the  person  entitled  to  it,  the  life  estate    is  merged 


154  American  State  Reports,  Vol.  99.     [Illinois, 

in  the  remainder:  Fox  v.  Long,  8  Bush,  551.  If  the  tenant  for  life 
conveys  all  his  interest  in  tlie  estate  to  the  reversioner,  the  life 
estate  is  merged  in  the  fee:  Gary  v.  Warner,  63  Me.  571.  If  the  son 
of  a  testator  who  takes  under  the  will  a  life  estate  in  lands  consequent 
on  the  life  estate  of  the  testator's  widow  therein,  purchases  the  wid- 
ow's life  estate,  the  latter  merges  in  the  life  estate  of  the  son. 
In  other  words,  an  estate  for  years  may  merge  in  a  reversionary  term 
of  years,  even  though  the  latter  is  of  less  duration:  Boykin  v.  An- 
crum,  28  S.  C.  486,  13  Am.  St.  Rep.  698,  6  S.  E.  305.  The  life  estate 
of  one  in  lands  of  which  he  receive?  a  conveyance  in  fee  is  merged 
in  the  fee:  Allen  v,  Anderson,  44  Ind.  395.  If  a  tenant  for  life  in 
possession  purchases  the  remainder  or  reversion,  and  pays  the  pur- 
oliase  money  in  full,  though  he  does  not  take  a  conveyance  or  bond 
for  title,  lliero  is  a  merger  of  the  estates:  Wilkinson  v.  Chew,  54 
Gn.  602.  If  a  tenant  for  life  under  a  will  creating  a  remainder, 
rc<-cives  the  remainder  through  the  death  of  her  chihl,  the  life  es- 
tate merges  in  the  fee  thus  obtained  by  her:  Harrison  v.  Moore,  64 
('mn.  314,  30  Atl.  55.  If  the  fee  estate  of  a  married  woman  is 
sold  at  her  death  to  pay  debts,  subject  to  the  life  estate  of  her 
husband,  and  such  life  estate  is  purchased  by  the  person  who  thus 
acquires  the  fee,  the  life  estate  is  merged  therein:  Shelton  v.  llad- 
loek,  62  Conn.  143',  25  Atl.  4S3.  Tf  a  husband  and  wife  join  in  a 
conveyance  of  the  wife's  land,  in  which  she  holds  the  fee  and  he 
an  estate  by  the  curtesy,  both  estates  become  merged  and  united 
in  the  purchaser:  Talcott  v.  Draper,  61  111.  56.  If  the  tenant  for 
life  conveys  her  estate  to  children  having  a  vested  remainder  in 
the  property,  the  life  estate  becomes  merged  in  the  foe.  and  such 
children  may  maintain  ejectment  before  the  death  of  the  former  life 
tenant,  as  against  those  claiming  the  premises  in  fee  and  not  by 
virtue  of  color  of  title  to  the  life  interest:  Field  v.  Peoples,  ISO 
111.  376,  54  N.  F.  304.  If  a  testator  whose  wife  and  daughter  were 
his  only  heirs,  devised  land  to  his  wife  for  life  wilh  remnindor  to 
Ins  daughter  during  her  natural  life,  with  power  to  devise  and  be- 
queath such  real  estate  by  will,  the  daughter,  upon  the  death  of 
her  mother,  of  whom  she  was  sole  heir,  becomes  the  owner  of  the 
fee,  and  the  estates  for  life  are  merged  therein:  Wilder  v.  Iloliaud, 
102  Ga.  44,  29  ti.  K.  134.  But  a  life  estate  merges  in  the  remainder 
onlv  to  the  extent  of  the  interest  of  the  life  tenant  in  sueh  reni;iiii- 
der:  Clark  v.  Parsons,  69  X.  IT.  147,  76  Am.  St.  Pen.  M7,  ?,9  Atl. 
SOS.  An  equitable  life  estate  does  not  merge  in  the  l^gal  estate 
in  remainder  merelv  because  the  same  perscm  becomes  entitle. 1  to 
liuth,  if  it  is  neressary  for  the  purposes  of  justice  or  to  carry  out 
the  intent  of  the  testator  that  tliey  should  be  kept  distinct:  Wehr- 
hane  v.  Safe  Deposit  etc.  Co.,  89  Md.  179,  42  All.  93i\  If  a  co- 
tenant  of  a  li'M-  estate  becomes  the  owner  of  the  reversion,  equity 
will  ])revent  or  permit  a  merger  as  will  liest  subserve  'he  puri)()ses 
cf    j;stice    and    the    actual    and    just    intent    of    the    parties,    and    an 
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intent  to  keep  the  two  estates  separate  will  be  presumed  whore  it  will 
best  promote  the  interest  of  the  person  in  whom  they  have  vested: 
Jameson  v.  Hayward,  106  Cal.  682,  46  Am.  St.  Rep.  268,  39  Pac.  1078. 
Title  acquired  by  a  tax  deed  is  not  merged  or  destroyed  by  the 
grantee  accepting  a  deed  to  the  property  from  one  claiming  a  life 
interest  therein:  Doren  v.  Lupton,  154  Ind.  396,  56  N.  E,  849.  On 
the  other  hand,  the  remainderman  who  redeems  the  land  from  a  tax 
sale  does  not  thereby  acquire  the  life  estate.  Such  transaction  does 
not  constitute  a  merger:  Yocum  v.  Zahner,  162  Pa.  St.  468,  29  Atl. 
778.  An  estate  for  life  may  be  merged  in  the  estate  in  reversion 
or  remainder  by  a  surrender  by  the  life  tenant,  but  this  can  be 
accomplished  only  by  mutual  agreement:  Fisher  v.  Edington,  12 
Ijea,  189;  but  a  tenant  for  life  cannot  destroy  the  rights  of  a  re- 
mainderman by  a  surrender,  release,  or  by  any  other  voluntary  act 
for  the  purpose  of  merging  the  particular  estate  in  the  greater: 
Moore  v.  Luce,  29  Pa.  St.  260,  72  Am.  Dec.  629.  Merger  takes  place 
only  when  the  greater  and  less  estate  come  together  in  the  same 
person,  and  there  is  no  reason  for  their  longer  existence  as  separate 
■estates,  and  when  the  rights  of  strangers  not  parties  to  the  act  that 
•would  otherwise  merge  the  particular  estate  require  it,  the  estates 
will  still  have  a  separate  continuance  in  contemplation  of  law: 
Moore  v.  Luce,  29  Pa.  St.  260,  72  Am,  Dec.  629.  By  the  conveyance 
of  the  most  remote  of  several  contingent  remainders  to  a  life  ten- 
ant, the  life  estate  is  not  thereby  merged  in  the  remainder  and  en- 
larged into  a  fee  simple,  to  the  destruction  of  the  intermediate  re- 
mainders: Stewart  v.  Neely,  139  Pa.  St.  309,  20  Atl.  1002.  If  a 
"wife  has  an  estate  for  life,  and  she  and  her  husband  are  seised 
"together  of  the  remainder  in  entirety,  the  estate  for  life  does  not 
merge  in  the  remainder:  Bomar  v.  !Mullius,  4  Kich  Eq.  SO;  or  if 
land  is  jointly  held  by  one  and  his  wife,  for  their  joint  lives,  an'l 
the  life  of  the  survivor  of  them,  a  conveyance  to  the  husband  by 
the  children,  during  the  life  of  the  wife,  of  an  undivided  share  in 
the  remainder,  does  not  merge  his  life  estate  or  give  him  such  a 
title  as  will  enable  him  to  maintain  partition:  Johnson  v.  Johnson, 
7  Allen,  196,  83  Am.  Dec.  676,  A  life  estate  owned  by  the  husband 
is  not  merged  in  an  estate  in  remainder  owned  by  him  only  in  right 
-of  his  living  wife:  Pool  v.  Morris,  29  Ga.  374,  74  Am.  Dec.  QS.  If 
he  who  has  a  reversion  takes  a  lease  of  the  particular  estate  and 
covenants  to  pay  rent,  there  is  no  such  merger  of  the  two  estates 
as  will  extinguish  the  liability  to  pay  rent:  McMurphy  v.  Minot,  4 
N.  H.  2.34.  In  Cole  v.  Grigsby  (Tex.  Civ.  App.),  35  S.  W.  680,  it 
appeared  that  a  father  having  a  one-third  interest  in  land  for  life, 
v.-ith  remainder  to  his  son,  conveyed  all  his  interest  therein  to  his 
son,  who  owned  the  other  two-thirds  interest.  The  son  was  at  the 
time  an  infant,  and  before  he  reaf-hed  his  majority  the  title  of  his 
father  had  become  fixed  by  limitation  in  a  third  person.  After- 
ward  such   third  person  acquired   by   limitation  the  two-thirds   inter- 
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est  of  tlio  son,  and  if  the  deed  from  father  to  son  worked  a  merger 
of  the  estates,  the  son  lost  the  remainder  by  limitation,  but  the 
court  hold  that  there  was  no  merger,  and  that  the  statute  of  limita- 
tions would  not  commence  to  run  as  to  the  remainder  until  the 
death  of  the  father.  A  legal  term  for  years  does  not  merge  in 
an  equitable  title  to  the  reversion.  If  a  person  who  has  an  annuity 
charged  upon  certain  real  estate,  inherits  such  estate,  either  as  the 
heir  at  law  of  the  devisee  of  the  grantor  of  the  annuity:  Jenkins 
V.  Van  Schaak,  3  Paige,  242;  or,  as  the  devisee  of  the  owner  of 
the  estate  subject  to  the  annuity,  such  annuity  is  merged  in  the 
devised  estate:  McLarin  v.  Knox,  6  S.  C.  23;  Litle  v.  Ott,  3  Crauch 
C.  C.  416,  Fed.  Cas.,  No.  83S9. 

III.  Merger  of  Dower. 
It  has  been  held  that,  if  a  widow  whose  dower  is  charged  upon 
lands,  receives  a  conveyance  of  them  in  fee,  her  life  estate  is  as 
to  tliird  persons  merged  in  the  fee:  Kreamer  v.  Fleming,  191  Pa.  St. 
5o4.  43  Atl.  3S8.  But  if  a  widow  is  entitled  to  dower  in  certain 
lands  and  takes  quitclaim  deeds  to  the  property  from  ail  tlie  heirs, 
her  dower  is  not  thereby  extinguished  by  merger,  when  the  con- 
tinuance of  her  dower  right  would  be  beneiicial  to  her,  and  no  inten- 
tion to  create  a  merger  is  shown:  "Wettlaufer  v.  Ames  (Mich.),  94 
X.  W.  9.jO.  If  a  widow  entitled  to  dower  in  land  accepts  from  the 
heir  a  warranty  deed  of  tlie  land  in  fee,  and  enters  into  possession, 
her  right  to  dower  is  not  merged  in  tlie  conveyance,  as  against  the 
widow  of  the  heir  making  sucli  c(.nveyanee:  McLeery  v.  McLeery, 
6.?  Me.  172,  20  Am.  Eep.  6S3.  To  merge  a  less  estate  in  a  greater, 
the  latter  must  be  valid  and  continuing,  and  there  can  be  no  merger 
where  it  has  been  avoided.  Hence,  a  widow's  right  to  dower  is  not 
merged  in  an  absolute  conveyance  to  her  by  her  husband  in  his  lil'o- 
tiino  wliicli  was  afterward  declared  constructively  fraudulent  as  to 
liis  creditors,  and  set  aside  at  the  instance  of  the  persons  who  are 
contesting  the  right  of  the  widow  to  dower:  Humes  v.  Scruggs,  64 
Ala.  4(1;  liichardson  v.  Wyman,  62  Me.  280,  16  Am.  Eep.  459.  Or  if 
a  lins})anil,  by  a  deed  in  which  his  wife  joined  to  release  dower,  vi.u- 
veyeil  to  a  third  person,  who  conveyed  back  to  tlie  wife,  and  siili- 
sequcntly  both  ilcf-ds  are  set  aside  as  lieing  fraudulent  as  ag'iinst 
the  husband's  creditnrs,  llic  wife's  incjioate  right  to  dower  \\"as  not 
mei-ge,)  ill  the  fee  thus  conveyed  to  her,  so  as  to  estoji  and  ]>re\ei.t 
her  from  chiiining  it,  after  such  deed^  were  set  aside:  ^^alony  v. 
Hornn,  12  Abb.  Pr..  X.  S..  2^9;  jillirmcl,  49  X.  Y.  IH,  10  Am.  Pep. 
.'!.".•■).  Tn  the  al'sencc  of  such  circumstances  as  stated  aljove,  if  a 
v/it'e  becf.mes  tlie  owner  in  fee  of  land  of  whiidi  her  husl/aiid  lias 
pveviiiusly  l;een  Seised  during  coverture,  her  inchoate  right  to  do\v;>r 
miller  her  liusbiind's  seisin  is  merged  in  her  own  fee  sini])le  tilli%  and 
if  she  conveys  such  i;ind  to  another  before  her  husband's  death,  slic 
cannot    thereafter   recover    dower   therein    from   her   vendee:    Youmans- 
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V.  "Wagener,  30  S.  C.  302,  9  S.  E.  106.  Tf  a  widow  unites  with  the 
heirs  in  a  warranty  deed  conveying  all  the  right,  title  and  interest 
of  the  grantors,  and  reciting  that  the  consideration  was  paid  to  all 
of  them,  the  equitable  estate  of  the  widow  is  merged  in  the  legal 
estate  conveyed  by  the  heirs,  and  she  is  estopped  to  deny  the  title 
■of  the  grantees  by  asserting  a  claim  to  either  dower  or  homestead: 
Eeeves  v.  Brooks,  80  Ala.  26.  Or,  if  a  widow  holding  a  life  estate 
in  lands,  with  remainder  to  her  son,  conveys  the  land  to  him,  the 
life  estate  is  merged  in  the  son's  greater  estate:  Mangum  v.  Piester, 
16  S.  C.  316.  If  a  widow  has  a  dower  right  in  lands,  the  fee  to  which 
descends  to  her  by  the  death  of  her  son,  merger  of  the  two  estates 
becomes  a  question  of  intent,  and  cannot  take  place  against  her 
■wishes,  to  her  prejudice:  Estate  of  Danhouse,  130  Pa.  St.  256,  18 
Atl.    621. 

If  a  person  in  possession  of  a  mining  claim  obtains  a  patent  for 
the  land,  the  claim,  as  a  separate  estate,  is  merged  in  the  fee  simple 
title,  and  the  right  to  dower  in  the  subordinate  estate  is  thus  extin- 
guished: Black  V.  Elkhorn  Min.  Co.,  49  Fed.  549.  Until  the  assign- 
ment of  dower^  a  widow  has  neither  seisin  of  the  dower  land,  nor  a 
Tight  of  entry,  but  only  a  right  of  action.  Hence,  there  can  be  no 
merger  thereof  in  a  fee  simple  estate  afterward  acquired  in  the 
land:  Downs  v.  Allen,  10  Lea,  653.  A  widow's  right  to  dower  is 
not  defeated  by  the  fact  that  the  husband  of  her  deceased  daughter 
has  a  life  estate  in  the  property,  and  that  such  widow  is  heir  to 
the  reversion.  Her  dower  estate,  in  such  case,  will  not  merge  in  the 
reversion,  as  the  doctrine  of  merger  applies  only  where  the  less  and 
the  greater  estates  come  together  in  the  same  person  without  any 
intervening  estate:  Miller  v.  Talley,  48  Mo.  505.  If  land  of  a  hus- 
band is  sold  by  the  sheriff  during  the  coverture,  and  the  purchaser 
conveys  it  to  a  trustee  in  fee  in  trust  for  the  wife  of  the  judgment 
delitor,  there  is  no  such  merger  of  the  legal  estates,  as  will  destroy 
the  wife's  inchoate  right  of  dower,  and  her  rights  in  this  respect 
remain  unaffected:  Davis  v.  Townscnd,  32  S.  C.  112,  10  S.  E.  S37. 
"Where  the  legal  estate  and  the  equitable  interest  or  trust  estate  in 
tlie  same  lands  become  united  in  the  same  person  by  conveyances 
from  different  persons  at  diffeient  times,  the  equitable  estate 
merges  in  the  legal,  and  the  whole  fee  simple  estate  follows  the  legal 
title,  and  in  ease  of  the  decease  of  the  owner  of  the  united  intercuts 
in  the  laud,  it  descends,  and  dower  in  it  will  be  taken  as  though  tlie 
whole  united  interest  had  passed  to  the  intestate,  with  the  legal 
interest:  Ilopkiuson  v.  Dumas,  42  N.  H.   296. 

IV.    Merger  of  Trust  Estate. 

If  a  legal  estate  and  a  trust  estate  are  coextensive,  and  both  l;e- 
cr.nie  vested  in  the  same  person,  there  is  a  merger  of  tlio  trust  estate 
i'l  the  lognl  estate:  Rnbison  v.  T'odman,  1  Sum.  121,  Fod.  Cas.  No. 
1.1,970;  Wills  v.  Cooper,  25  X.  J.  L.  137.     But  if  an  estate  limited  to 
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an  ancestor  is  an  equitable  or  trust  estate,  the  two  estates  will  not 
merge  in  him:   Ware  v.  Eiohardson,   3  Mel.  505,  56  Am.  Dec.   762, 

"WTiere  a  trust  estate  is  created  by  will,  but  it  and  the  legal 
estate  are  not  commensurate,  they  will  not  merge,  though  they  meet 
in  the  same  person,  especially  when  such  merger  would  frustrate  the 
intent  of  tho  devisor,  and  prejudice  the  beneficial  interest  of  the 
holder  of  the  two  estates:  Donalds  v.  Plumb,  8  Conn.  447.  If  a  cor- 
poration, while  holding  a  leasehold  interest  in  land  in  trust  to  be 
used  for  church  purposes,  takes  a  conveyance  from  the  reversioner^ 
there  is  a  complete  merger  of  the  trust  into  the  legal  estate:  Ben- 
nett V,  Trustees  of  Methodist  Church,  66  Md,  36,  5  Atl,  291. 

v.    Merger    in    Equity. 

The  doctrine  of  merger  is  never  regarded  with  favor  in  a  court 
of  equity,  nor  allowed  therein,  except  for  special  reasons,  and  to 
carry  out  the  intention  of  the  parties.  Estates  in  equity  are  al- 
ways kept  distinct  when  the  interest  of  either  party  or  a  creditor 
requires  it:  Clark  v.  Clark,  56  N.  H.  105;  Mechanics'  Bank  v. 
Edwards,  1  Barb.  272.  Merger  is  not  favored  in  equity,  and  if  a 
term  for  years  and  the  fee  meet  in  the  same  person,  the  former  will 
not  be  merged  in  the  latter,  if  the  continuance  of  the  term  is  neces- 
sary to  the  protection  of  the  owner  of  the  inheritance,  though  the 
term  would  be  merged  at  law:  Dougherty  v.  Jack,  5  Watts,  456,  30 
Am.  Dec.  335.  In  equity,  a  merger  never  takes  place,  contrary  to  the 
intention  of  the  parties  or  the  requirements  of  justice:  Sheldon  v. 
Edwards,  o'5  N.  Y.  279.  The  doctrine  of  merger  will  not  be  applied 
by  a  court  of  equity  to  the  union  of  two  estates  in  the  same  person, 
when  it  will  conflict  with  the  intention,  or  be  against  the  interest  of 
such  person:  Satcr  v.  Hunt,  66  Mo.  App.  527.  Equity  will  keep 
llie  lesser  estate  alive,  or  consider  it  merged  and  extinguished  as  will 
best  serve  the  purposes  of  justice  and  the  actual  intention  of  the  par- 
ties: Goulding  v.  Buuster,  9  Wis.  466,  *513.  Equity  will,  wlieu  justice 
rifpiires,  ]jrevent  a  merger  of  the  legal  and  equitable  estate:  Gloason 
v.  tarpcuter,  74  Vt.  399,  52  Atl.  96G.  Although  the  well-settled  rule 
:.t  law  is,  that  v.iiere  the  equitable  and  legal  estate  unite  in  the 
.siiuie  p'TSdii,  the  equitalile  estate  is  merged  in  the  legal,  this  does  nut 
ni'cfssarily  fdllow  in  equity:  Worcester  Xat.  Bank  v.  Cheeney,  S7 
111.  602;  Cole  v.  Bcale,  Sit  ill.  App.  427;  llincluiiau  v.  Kmans.  1 
X.  J.  Kq.  lof);  Whythe  v,  Arthur,  17  X.  J.  Eq.  ."l'I.  Altlumgh  the 
e(|iiilal>le  and  legal  estates  unite  in  tiie  same  ]mts(Ui,  merger  thereof 
vill  nnt  take  ydace,  it  he  has  a  beneficial  interest  in  keeping  the  estates 
(listin.'t:  l.oi-kwood  v.  ^turdevant,  6  (.Dnn.  373.  An.l  a  merger  (if 
sueh  e^tntrs  tloes  not  take  jdace  if  justice  requires  tliat  they  shall 
be  kept  separate:  Eaile  v.  \V;i>!il)iirn,  7  Allen,  95.  A  court  of  chau- 
tery  will  generally  relieve  frem  the  legal  consequences  of  a  merger, 
where  equity  requires  it:   Slucum   v.  Catlin,   2J    Vt.   137.. 
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a.  Merger  Largely  a  Question  of  Intention  in  Equity. — Although 
generally  speaking,  a  prior  equity  sinks  or.merges  in  a  subsequently 
acquired  legal  title,  unless  there  is  some  declared  intent  to  prevent 
it,  or  some  beneficial  purpose  to  the  holder  not  inconsistent  with  the 
tights  of  others,  yet  a  court  of  equity  will  keep  alive  an  encumbrance, 
OT  consider  it  extinguished,  as  will  best  serve  the  purposes  of  justice, 
and  the  actual  and  just  intention  of  the  party,  so  long  as  the  pur- 
pose is  innocent,  and  injurious  to  no  one:  Lewis  v.  Starke,  10 
Smedes  &  M.  120;  Wead  v.  Gray,  78  Mo.  59.  The  doctrine  of  the 
merger  of  estates  is  not  favored  in  equity,  and  where  two  or  more 
rights  or  estates  are  united  in  one  person,  equity  will  keep  them 
distinct,  if,  from  the  intention  of  the  party,  express  or  implied,  he 
wishes  them  so  kept:  Longfellow  v.  Barnard,  58  Xeb.  612,  76  Am. 
St.  Eep.  117,  79  N.  W.  255;  Wilcox  v.  Davis,  4  Minn.  197;  Davis  v. 
Pierce,  10  Minn.  376;  James  v.  Morey,  2  Cow.  246,  14  Am.  Dec.  475. 
While  it  is  a  general  rule  that  where  two  unequal  estates  vest  in  the 
same  person,  at  the  same  time,  without  an  intervening  estate,  the 
smaller  is  thereupon  merged  in  the  greater,  such  is  not  always  the 
necessary  result,  and  whether  the  two  estates  will  be  held  to  have 
coalesced  will  depend  upon  the  facts  and  circumstances  in  the  parti- 
cular case,  the  then  intention  of  the  party  acquiring  the  two  estates, 
and  the  equities  of  the  parties  to  be  affected:  Petersborough  Sav. 
Bank  v.  Pierce,  54  Neb.  712,  75  N.  W.  20.  The  rule  governing  the 
merger  of  estates  in  equity  is  that  a  person  may  become  entitled  to 
an  estate,  subject  to  a  charge  for  his  own  benefit,  and  if  he  chooses 
can  hold  the  estate  and  keep  the  charge  alive,  and  in  such  case  it 
becomes  a  question  of  intention  in  the  person  in  whom  the  two 
interests  are  vested:  Bassett  v,  O'Brien,  149  Mo.  381,  51  S.  W.  107. 
When  a  greater  and  less  estate  meet  in  the  same  person,  a  merger 
does  not  necessarily  follow  in  equity.  That  will  depend  upon  the 
intent  and  interest  of  the  parties,  and  if  the  court  perceives  that  it 
is  necessary  to  the  ends  of  justice  that  thp  two  estates  shall  be  kept 
alive,  it  will  so  treat  them:  Eclgerton  v.  Young,  43  111.  464;  Cole  v. 
Beale,  89  111.  App.  427;  Lyon  v.  Mcllvaine,  24  Iowa,  9;  Hayden  v. 
Lauffenbnrger,  157  Mo.  88,  57  S.  W.  721;  Andius  v.  Vreeland,  29 
N.  J.  Eq.  394;  Champney  v.  Coope,  32  N.  Y.  543;  Aiken  v.  ZMilwau'k.H; 
etc.  Ry.  Co.,  37  Wis.  469.  A  leading  case  (>n  this  subject  is  Smith 
v.  Roberts,  91  N.  Y.  470,  where  it  was  held  that  wliile  a  merger  at 
law  follows  upon  the  union  of  a  greater  and  less  estate  in  the  saTiie 
ownership,  it  does  not  necessarily  follow  in  equity,  ami  the  estates 
will  be  kept  separate  when  such  is  the  intention  of  the  parties,  nii<l 
justice  requires  it.  Such  intention  may  be  gathered,  not  only  from 
the  acts  and  declarations  of  the  party,  but  also  from  a  view  of  tlie 
situation  as  affecting  his  interests;  at  least  prior  to  the  presence  of 
some  right  in  a  third  person,  and  until  such  right  intervene'^,  the 
intention  as  to  a  merger  remains  subject  to  change,  and  wliaicvtT 
occurs,   between   the   parties   interested,   tending   to   show   the   iuten- 
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tion,  is,  when  the  question  of  merger  is  in  issue,  admissible  as  part 
of  the  res  gestae.  iMost  of  the  cases  considered  under  tliis  heading 
relate  to  situations  where  the  mortgagee  has  acquired,  in  a<ldition 
to  his  equitable  title,  the  legal  title  to  the  land  also,  and  the  general 
rule  is  that  if  a  person  acquires  an  estate  upon  which  he  has  an  en- 
cumbrance, tlie  encumbrance  is,  in  equity,  considered  as  subsisting 
•or  extinguished,  according  to  his  intention,  express  or  implied.  The 
intention  is  the  controlling  consideration,  and  if  no  intention  is 
manifested,  equity  will  consider  the  encumbrance  as  subsisting  or 
merged  and  extinguished,  as  may  be  most  conducive  to  the  interest 
of  such  party.  If  it  is  a  matter  of  indill'erencc,  the  equital)le  title 
is  generally  regarded  as  extinguished  in  the  after-acquired  legal 
title:  Campbell  v.  Carter,  14  111.  2S6.  A  merger  never  takes  place, 
except  where  the  legal  and  equitable  interests  unite  in  the  same 
person,  and  not  even  then,  if  it  is  contrary  to  the  plain  intent  of 
the  parties:  Baseom  v.  Smith,  34  N.  Y.  320.  In  order  to  merge  an 
equitable  and  a  legal  estate  uniting  in  the  same  person,  the  equitable 
must  be  coextensive  with  the  legal  estate,  and  in  such  case  the 
merger  is  largely  a  question  of  intention:  Millard  v.  McMullin,  5 
Ilun,  572. 

VI.    Merger    of   Mortgage. 

a.  When  Merger  Occurs  Generally. — Ordinarily  when  one  having  a 
m.ortgage  on  real  estate  becomes  the  owner  of  the  fee,  the  former  es- 
tate is  merged  in  the  latter,  unless  the  intention  of  the  parties  cxpres-? 
•  or  implied  is  otherwise,  or  it  is  not  to  the  interest  of  the  mortgagee 
for  the  estates  to  merge:  Shippen  v,  Whittier,  117  III.  2S2,  7  N.  E. 
G42;  Pike  v.  Glcason,  GO  Iowa,  150,  14  N.  W.  210;  Wyatt-Bullard 
Lumber  Co.  v.  Bourke,  55  Nob.  9,  75  N.  W.  241;  Ames  v.  Miller 
(Neb.),  'Jl  X.  W.  250.  If  a  mortgagee  purchases  the  fee  or  takes  a 
release  of  the  equity  of  redemption,  the  whole  estate  is  vested  in 
him,  and  the  mortgage  and  mortgage  debt  are  extinguished,  unless 
it  expressly  or  inn)liedly  appears  that  tlie  parlies  intended  other- 
wise: AVilhelm  v.  Leonard,  13  Iowa,  3,j0.  If  the  conveyance  to 
tlic  iKortgngPO  is  of  a  pai't  only  of  the  mortgaged  jiremiscs,  the  debt 
i^  extinguished,  and  merger  occurs  only  pro  tanto:  Wilhelm  v.  Leon- 
ard,' 13  lo^va,  330.  ]f  the  hoMer  of  the  mortgage  acc(^pts  a  con- 
veyance from  the  mortgagor  of  the  lands  mortgaged,  gi\"es  u])  the 
notes,  and  no  r.  nson  exists  for  keeping  the  encumbrance  alive,  there 
\v\l\  be  a  C(_)niplete  merger,  and  the  grantee  will  acquire  tlie  entire 
title:  .Shij»pen  v.  Whittier.  ]17  111.  2S2,  7  X.  L.  042.  If  the  holder 
fif  the  mortgag(>  takes  a  conv(\vance  of  the  mortgaged  land,  and  then 
conveys  the  land  to  another,  with  full  covenants,  the  mortgnge  is 
discharged  by  merger:  Pearson  v.  Bailey,  ISO  Mass.  229,  02  N.  E. 
L''5.  If,  in  such  ca.-e,  ilie  mortgagee  treats  the  two  estates  as  hav- 
ing cMalesne'd,  ,'ind  assumi-s  to  convey,  tliis  is  conclusive  as  to  him 
(II  llie  question  of  merger,  whiidi  nnist  be  deemed  as  having  irrevoc- 
nt  ly   taken  place:   Auies  v.  ^liller   (Xeb.),  Dl  X'.  W.  250.     A   convey- 
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ance  of  lands  by  a  mortgagee  in  possession,  after  default,  carries 
the  legal  title,  although  the  debt  is  not  assigned,  and  such  conveyanco 
with  warranty  amounts  to  an  equitable  assignment  of  the  debt: 
Welsh  V.  Phillips,  54  Ala.  309,  25  Am,  Eep.  679.  Where  the  whole 
title,  legal  and  equitable,  unites  in  the  same  person,  and  there  are 
no  outstanding,  intervening  interests  or  liens,  the  acceptance  of  a 
deed  by  the  mortgagee,  in  which  he  assumes  the  mortgage  debt,  affects 
a  merger  of  the  two  estates,  which  cannot  be  defeated  by  the  gran- 
tees thereafter  assigning  the  notes  secured  before  their  maturity: 
Chase  Nat.  Bank  v.  Hastings,  20  Wash.  433,  55  Pac.  574.  A  mortgage 
becomes  merged  and  extinguished  when  the  mortgagee,  being  an 
heir  of  the  mortgagor,  acquires  the  interests  of  the  other  heirs  in 
the  premises:  Clark  v.  Clark,  76  Wis.  306,  45  N.  W.  121.  If  the 
owner  of  land,  who  holds  it  subject  to  two  mortgages  made  by  his 
predecessor  in  title,  conveys  it,  reserving  an  easement  therein,  to 
the  first  mortgagee,  by  a  warranty  deed,  in  which  the  grantee  as- 
sumes and  agrees  to  pay  both  mortgages,  and  to  hold  the  grantor 
harmless  therefrom,  the  first  mortgage  is  merged  and  extinguished: 
Kneeland  v.  Moore,  13S  Mass.  198. 

b.  When  Merger  Does  not  Occur  Generally. — The  lien  of  a  mort- 
gnge  is  not  merged  in  the  legal  title  acquired  by  'the  mortgagee, 
where  it  is  his  intention  that  it  shall  not  so  merge,  and  in  the  ab- 
sence of  evidence  his  intention  will  be  presumed  to  accord  with  his 
interest.  Hence,  a  conveyance  of  the  legal  title  to  a  mortgagee  in 
satisfaction  of  his  debt  does  not  necessarily  operate  as  a  merger: 
Wickersham  v.  lieeves,  1  Iowa,  413;  Woodward  v.  Davis,  53  Iowa, 
694,  6  X.  W.  74.  If  tile  mortgagor  conveys  the  premises  by  a  quit- 
claim deed  to  the  mortgagee  in  satisfaction  of  the  mortgage  debt, 
the  lien  of  the  mortgage  is  not  merged  in  the  fee  simple  title: 
Coburn  v.  Stevens,  137  Ind.  6S3,  45  Am.  St.  Eep.  218,  36  X.  E.  132; 
Quimby  v.  Williams,  67  X.  H.  489,  68  Am.  St.  Kep.  GSo,  41  Atl.  SG2. 
If  the  mortgagee  takes  a  conveyance  from  the  mortgagor,  and  retains 
the  note  and  mortgage,  there  is  no  merger  of  the  mortgage  unless 
a  contrary  intent  is  shown:  Dunpliy  v.  Eiddle,  86  HI.  22;  Linscott 
V.  Larnart,  46  Iowa,  312.  A  deed  by  a  mortgagor  to  a  mortgagee  in- 
tended as  additional  security  only  will  not  merge  the  mortgage  in 
the  greater  estate  so  as  to  give  priority  to  another  mortgage  con- 
stituting a  second  lien:  Huobsch  v.  Scheel,  81  111.  281.  The  legal 
estate  will  never  absorb  the  equitable  one  unless  the  two  estates  are 
coextensive  or  commensurate.  Hence,  if  a  person  having  a  mortgage 
lien  upon  an  entire  tract  of  land  acquires  a  title  to  such  land,  less 
extensive  and  comprehensive  than  his  mortgage  title,  tliere  can  be 
no  merger:  Chase  v.  Van  Meter,  140  Ind.  321,  39  X.  E.  435.  If  a 
mortgagor  of  land  conveys  a  portion  of  it,  a  couvoyance  of  such 
portion  Ijy  the  grantee  to  the  mortgagee  does  not  merge  the  mort- 
g;io;o  in  the  fee  as  to  the  portion  still  remaining  in  the  mortgagor, 
although  the  mortgagor's  grnnteo  assumes  payment  of  the  mortgage, 
Am.    St.    Rep,,    Vol.    99—11 
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and  though  his  dfcd  to  the  mortgfigoo  purports  to  convey  the  entire 
mortgaged  premises:  Souther  v.  Pearson  (N.  J.  Eq.),  28  Atl.  450- 
A  conveyance  by  tlie  mortgagor  to  the  mortgagee  and  a  reconvey- 
ance back,  no  money  or  other  consideration  being  paid  on  account 
of  such  conveyance,  does  not  merge  the  mortgage:  McCrory  v.  Little,. 
136  Ind.  86,  35  N.  E.  836. 

If  a  wife  who  has  the  beneficial  interest  in  land  of  "which  her 
husband  holds  the  legal  title,  mortgages  the  land,  and  subsequently 
conveys  it  to  the  mortgagee,  it  docs  not  create  a  merger  which  will 
prevent  a  foreclosure  of  the  mortgage  for  the  purpose  of  cutting  off 
equities  existing  prior  to  the  conveyance  of  the  property:  Bush  v. 
Herring,  113  Iowa,  158,  84  X.  W.  1036.  Or  if  a  husband  purchases  a 
mortgage  vrhicli  his  wife  has  given  on  her  separate  estate,  the  mort- 
gage is  not  merged  in  any  legal  estate  held  by  either,  when  the 
mortgage  was  given:  Skinner  v.  Hale,  76  Conn.  223,  56  Atl.  524. 
If  an  undivided  interest  in  mortaged  land  descends  by  operation  of 
law  to  tlie  mortgagee,  there  is  no  merger  of  the  mortgage:  Theband 
V.  Ilollister,  37  X.  J.  Eq.  402;  SaJiler  v.  Signer,  44  Barb.  606. 

1.  Intention  and  Interest  of  Mortgagee. — Although,  ordinarily, 
when  it  is  a  matter  of  imlifferonL-e,  and  the  one  having  a  mortgage 
on  real  estate  becomes  the  owner  of  the  fee,  the  former  estate  is 
merged  in  the  latter,  this  is  not  necessarily  so,  but,  on  the  contrary, 
when  it  is  not  the  intention  of  the  parties  that  it  shall  merge,  or 
when  it  is  not  to  the  interest  of  the  mortgagee  that  such  merger 
should  take  place,  the  mortgage  continues  to  subsist  for  the  pro- 
tection of  the  owner  of  the  fee  from  subsequent  or  intervening  en- 
cumbrances, or  liens:  Hincs  v.  AVard,  121  Cal.  115,  53  Pac.  427; 
Meacham  v.  Steele,  93  III.  136;  Chase  v.  Van  Meter,  140  Ind.  321, 
30  X.  E.  455;  Wyatt-Bullard  Lumb.er  Co.  v.  Bourke,  55  Xeb.  0,  75 
X.  W.  241;  Moure  v.  Ilarrisburg  Bank,  8  Watts,  ]38.  If  there  is  no 
expression  or  intention  on  the  part  of  the  mortgagee  at  the  time 
he  acquire-;  the  fee,  it  must  be  presumed  that  ho  intended  to  d'> 
that  wliicli  was  most  advautagceus  to  hiaiself,  and  if  this  is  tliat 
the  two  estates  should  not  merge,  no  merger  will  take  plrice:  Cliase 
V.  Van  Meter,  140  Ind.  321,  39  X.  E.  455;  Patterson  v.  Mills,  CO 
Iowa,  755.  28  X.  W.  53;  l-'reemim  v.  Paul,  3  Creenl.  2i'.i),  1}  Am. 
Pec.  237;  Wyatt-Bnllard  Lumber  Co.  v.  P.onrke,  55  Neb.  i*,  75  X.  W. 
241.  If  the  legal  ownership  of  land,  and  the  abselute  owiier>iii|' 
of  an  ein-nmberance  uimn  it,  become  vcsicl  in  tlie  same  persnn,  t'n(> 
intcnii:in  governs  the  (jiicstion  of  merger,  and  if  tlie  owner  lias  an 
interest  in  keeping  such  interests  ilistinct,  there  will  be  hd  nier^^er 
unless  he  expressly  wishes  it:  Title  Guarantee  Co.  v.  Wreiin,  ;i5  ( ir. 
62,  76  Am.  St.  Pep.  454,  56  Pac.  271.  There  is  no  merger  (if  the 
ir.ortgage  as  against  sul  se(juent  eiicunibraaees,  when  tlie  mnrtgn^or 
ci'iivevs  the  land  to  the  mortgagee,  when  it  weuld  Ijc  iiie(juital  ie 
or  wher.-  there  is  an  ex-pve-;^  a^^rei'meTit  of  the  parties  that  t!:e  lien 
si.all   remain    alive;    Shattuck   v.T'.elknap   Bank,   63    Kan.   44'.',,   t;5    Pa-. 
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643;  Collins  v.  Stocking,  98  Mo.  290,  11  S.  W.  750;  Fitch  v.  Apple- 
gate,  24  Wash.  26,  64  Pac.  147;  Gilchrist  v.  Foxen,  95  Wis.  428,  70 
N.  W.  585.  Nor  is  there  such  merger  when  the  interest  and  situa- 
tion of  the  parties  clearly  indicate  that  there  is  no  intention  to  let 
in  subsequent  liens  ahead  of  the  mortgage,  even  though  the  satis- 
faction of  the  mortgage  is  entered  of  record,  and  the  secured  notes 
are  surrendered:  Walker  v.   Goodsell,  54  Mo.  App.  631. 

When  the  mortgagee  purchases  the  fee  to  the  mortgaged  prem- 
ises, no  merger  of  the  mortgage  will  occur  when  the  intention  of 
the  mortgagee  is  otherwise,  or  such  merger  is  against  his  interests: 
Smith  V.  Swan,  69  Iowa,  412,  29  N.  W.  402;  Tower  v.  Devine,  37 
Mich.  443;  Davis  v.  Pierce,  10  Minn.  376;  Andrus  v.  Vreeland,  29  N. 
J.  Eq.  394;  Van  Nest  v.  Latson,  19  Barb.  604.  And  the  rule  is  the 
same  at  law  as  in  equity:  Hutchius  v.  Carleton,  19  N.  H.  487.  This 
rule  as  to  the  intention  or  presuriied  intention,  of  the  parties,  or 
of  the  mortgagee,  is  not  affected  by  the  fact  that  the  mortgage  in-' 
eludes  other  estates  of  which  the  mortgagee  is  not  the  owner: 
Knowles  v.  Carpenter,  8  E.  I.  548.  If  a  mortgagor  conveys  a  portion 
of  the  premises  to  a  third  person,  and  afterward  the  mortgagee 
purchases  the  remaining  portion  from  the  mortgagor,  if  it  is  intended 
to  keep  the  mortgage  alive  as  against  the  rights  of  such  third  per- 
son, equity  will  treat  the  two  estates  as  coexisting  in  the  mortgagee: 
Mcacham  v.  Steele,  93  111.  135.  If  a  mortgagee  takes  a  convcj-ance 
of  the  mortgaged  land  under  a  mistaken  impression  that  the  lien 
of  his  mortgage  is  lost,  but  without  any  intention  of  releasing  the 
nortgage,  it  is  not  merged  or  discharged:  Edgerton  v.  Young,  43 
111.  404.  Of  course,  if  the  mortgagor  conveys  the  mortgaged  land  to 
the  mortgagee  by  deed  expressly  reciting  that  it  shall  not  operate 
to  TTierge  the  mortgage,  there  is  no  merger:  Abbott  v.  Cumin,  98 
K.  Y.   665. 

2.  -Purchase  of  Equity  of  Redemption. — The  rule  is  almost  univer- 
sal, we  believe,  that  if  the  mortgagee  purchases  the  equity  of  re- 
demption, there  is  no  merger  of  the  equitable  and  legal  estate  re- 
sulting therefrom,  except  when  such  merger  is  the  declared  wish  of 
the  mortgagee,  or  when  no  possible  injustice  can  be  done  to  any 
one  by  allowing  a  merger.  Thus,  the  purchase  of  the  equity  of 
redemption  by  the  mortgagee  does  not  merge  the  different  estates 
of  the  mortgagee  and  mortgagor,  so  as  to  operate  as  payu;ent  or 
satisfaction  of  the  debts  for  which  the  mortgage  was  given,  and 
this  rule  will  obtain  both  in  law  and  equity:  Yanderkcmp  v.  SheltoTi, 
11  Paige,  28;  Walker  v.  Baxter,  26  Yt.  710.  If  by  a  release  of  the 
right  of  redemption  the  two  estates  are  imited  in  the  mortgnge,  the 
mortgages  will  not  be  deemed  merged  in  the  legal  estate,  but  will 
be  kept  alive,  and  upheld  as  a  sul'sisting  source  of  title,  wlionincr 
it  is  required  by  the  justice  of  tlie  case,  or  by  the  intention  of  the 
parties:  Stantons  v.  Thompson,  49  X.  11.  272.  Even  if  the  vt'K:iyo  of 
the  equity  of  redemption  is  by  warranty   deed,  the  mortgage   is  not 
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merged,  if  it  is  not  to  the  interest  of  the  mortgagee  to  have  it 
merged:  Marshall  v.  Wood,  5  Vt.  230.  When  the  equity  of  re- 
demption is  purchased  by  the  mortgagee,  the  general  rule  is,  that 
the  mortgage  still  subsists,  if  it  is  to  his  interest  that  it  should,  to 
protect  him  against  any  other  charge  or  encumbrance  upon  the 
estate.  If,  however,  this  rule  would  bo  inequitable,  contrary  to  the 
clear  intention  of  the  parties,  or  conducive  to  fraud,  the  mortgage 
is  regarded  as  merged:  Campbell  v.  Knights,  24  Me.  322.  The  con- 
veyance of  the  equity  of  redemption  to  the  mortgagee,  after  he  has 
transferred  the  mortgage  to  a  third  person,  docs  not  merge  the 
mortgage:  Campbell  v.  Vcdder,  1  Abb.  App.  Dee.  295.  Whether  a 
merger  of  the  equity  of  redemption  into  the  legal  estate  occurs 
when  they  meet  in  one  person  many  times  depends  simply  upon  the 
intention  of  that  person,  and  the  estates  do  not  merge  if  lie  does  not  so 
intend.  Thus  if  an  assignment  of  a  mortgage  in  process  of  foreclosure 
is  taken  by  the  holder  of  the  equity  of  redemption,  and  he  goes  on 
and  forecloses  and  sells  the  premises,  purchasing  them  himself,  it  is 
presumed  from  such  act  that  he  does  not  intend  to  have  the  equity 
of  redemption  merge  in  the  legal  estate,  ami,  therefore,  such  meriror 
will  not  take  place:  Knowles  v.  Lawton,  IS  Ga.  476,  63  Am.  Dec.  2U0; 
Salvage  v.  Haydock,  6S  X.  H.  4S4,  44  Atl.  696;  Lydeckor  v.  Bogert, 
38  N.  J.  Eq.  136.  A  mortgagee's  title  to  land  is  not  merged  or  ex- 
tinguished by  purchasing  the  equity  of  redemption  and  giving  up  tho 
mortgage  note,  as  against  an  intervening  title  by  levy,  if  it  was 
not  intended  to  o])erate  as  a  payment,  and  the  mortfratre  has  not 
been  discliarged:  Xcw  Enjj^land  Jewelry  Co.  v.  ^Nierriam,  2  Allen, 
•390.  An  assignment  of  the  decree  of  foreclosure  to  the  grantee  of 
the  equity  of  redemption  will  not  operate  as  a  merger,  if  the  intent 
is  expressed  tlmt  it  shall  not:  Binsse  v.  I'aige,  1  Ablx  App.  Dec.  139. 
If  the  equity  of  redemption  is  conveyed  to  the  mortgagee  under 
agreement  between  the  parties  that  tlie  deed  shall  not  operate  as  a 
merger  of  the  mortgage,  except  at  the  election  of  the  mortgagee, 
e([uity  will  preserve  the  two  estates  distinct,  unless  the  mortijairee 
elects  that  tliey  shall  be  merged:  Spencer  v.  Ayrault,  10  N.  Y.  202. 
If  the  mortgagee  makes  such  purchase  under  agreement  between 
the  parties  that  he  shall  retain  possession  of  the  note  and  mortgage 
for  the  purpose  of  cutting  off  by  foreclosure  a  subsequent  levy  made 
upon  the  mort<:nged  premises,  equity  will  treat  the  estates  as 
separate,  and,  after  foreelosure,  will,  at  the  suit  of  the  nioit;^ay;ee, 
set  aside  such  levy  and  sale  tliereiiiider  as  a  (duud  on  the  title: 
Gilds   V.   Johnson,   104  Mich.   120,   62   X.   W.    It5. 

J  f  the  owner  of  a  prior  mortgage  purehas(\s  the  equity  of  redemp- 
tion, his  jirinr  lien  is  not  merged  in  the  title  tlnis  pnrchasc^l,  so 
.ns  to  berrmie  subject  to  a  second  mort^'atje  given  ]>y  his  veiiilor: 
V»'ebb  V.  ^relvy.  32  Wis.  319.  Or  if  tliere  are  two  reconle-l  eiicum- 
b.rancps,  the  purclia-^e  of  tlie  ei|uity  of  re.leaijit  ion  bv  the  liohler 
of  the   senior  secvirily   does   not,   of  ilsidf,  let   iu  tlie  junior  mortgage, 
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to  a  preference  over  the  former:  "Wilson  v.  Vanstone,  112  Mo.  315, 
20  S.  W.  612.  A  mortgagor's  sale  of  the  equity  of  redemption  to 
the  mortgagee  does  not  merge  the  mortgage  so  as  to  let  in  an  in- 
tervening lien  upon  the  mortgaged  premises:  Cohn  v.  Hoffman,  45 
Ark.  376.  If  the  mortgagee  purchases  the  equity  of  redemption 
from  an  execution  purchaser,  the  mortgage  is  not  merged  in  the 
equity  where  there  are  intervening  rights  of  third  persons:  Miller 
V,  Finn,  1  Neb.  254;  and  although  as  a  general  rule,  when  the  legal 
and  equitable  titles  become  united  in  the  mortgagee,  the  mortgage  is 
merged  in  the  unity  of  possession,  yet  there  is  no  merger,  when  it 
is  to  the  interest  of  the  mortgagee,  that  the  titles  be  kept  distinct, 
nor  when  there  is  an  intervening  right  in  a  third  person,  and  when 
the  mortgagee  purchases  the  principal's  equity  of  redemption,  with- 
out the  consent  of  the  surety,  the  equity  of  the  latter  to  have  the 
property  of  the  principal  first  applied  to  the  payment  of  the  common 
debt,  will  prevent  a  merger:  Gresham  v.  Ware,  79  Ala.  192.  And 
there  is  no  merger  when  the  mortgagee  takes  a  deed  of  the  equity  of 
redemption  from  the  mortgagor,  although  that  is  intended  by  the 
mortgagee,  if  he  is  fraudulently  led  by  the  mortgagor  to  believe  that 
the  premises  are  free  from  encumbrance,  and  he  accepts  such  deed 
under  such  mistaken  belief:  Howard  v.  Clark,  71  Vt.  424,  76  Am. 
St.  Eep.  782,  45  Atl.  1042.  Xor  does  such  purchase  create  a  merger 
so  as  to  release  a  surety  for  the  mortgage  debt,  wiien  it  is  not  the 
intention  of  the  mortgagee  to  create  a  merger  by  his  purchase: 
Cullum  V.  Emanuel,  1  Ala.  23,  34  Am.  Dee.  757. 

A  release  to  the  mortgagee  of  the  equity  of  redemption  in  prem- 
ises which  have  been  sold  for  taxes,  does  not  work  a  merger  when 
such  merger  would  deprive  him  of  his  right  to  redeem  from  the 
tax  sale:   Keith  v.  WTieeler,  159  Mass.  161,  34  N.   E.  174. 

If  the  mortgage  is  conveyed  by  quitclaim  deed  to  an  owner  of  a 
rr.oiety  of  the  equity  of  redemption,  such  conveyance  is  merely  an 
assignment  of  the  mortgage,  and  not  a  merger  discharging  it:  Blod- 
gett  V.  Hildreth,  8  Allen,  1S6.  A  merger  is  not  caused  by  the  holder 
of  a  part  of  a  mortgage  buying  the  equity  of  redemption:  Car- 
penter V.  Gleason,  58  Yt.  244,  4  Atl.  706,  If  the  mortgagee  of  an 
entire  tract  receives  a  deed  to  the  equity  of  redemption  in  an  un- 
divided one-half  interest  in  the  land,  his  mortgage  will  not  merge 
in  the  title  so  acquired:  Mann  v.  ^Mann,  49  111.  App.  472.  Some  early 
cases,  not  well  considered,  hold  that  the  purchase  of  the  equity  of 
redemption  by  the  mortgagee  merges  and  extinguishes  the  mortgage 
debt:  Stevenson  v.  Black,  1  X.  J.  Eq.  33S;  :McLure  v.  Wheeler,  0 
Eich.  Eq.  343;  at  least  to  the  extent  of  tlie  vnlue  of  the  mortgaged 
premises  after  deducting  the  amount  paid  for  the  equity  of  redemp- 
tion: Murphy  v.  Elliott,  6  Blackf.  482. 

If  a  -mortgagee,  knowing  tliat  subsequent  judgment  liens  exist 
against  the  premises,  takes  a  deed  of  equity  of  redemption  with  an 
aoreement  that  the  mortgage  shall  thereby  be  satisfied,  a  merger  is 
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created,  and  such  liens  bocnme  parnmount  to  claims  under  tbe 
mortgage:  Beacham  v.  Gurncy,  91  Iowa,  621,  GO  N.  "\V.  1S7.  If  an 
owner  of  land  has  executed  a  mortgage  thereon,  and  a  lease  thereof 
to  the  same  person,  and  the  latter  assigns  the  lease  to  a  third  person 
to  whom  the  equity  of  redemption  is  assigned  by  the  land  owner, 
the  leasehold  and  the  equity  merge  and  become  one  estate,  all  of 
which  is  subject  to  tlie  mortgage,  and  a  sale  under  foreclosure  passes 
title  paramount  to  that  of  the  person  claiming  under  the  assignment 
of  the  lease:  Hudson  etc.  Co.  v.  Glencoe  etc.  Co.,  140  Mo.  lOo,  G2 
Am.  St.  Eep.  722,  41  S.  W.  450.  If  a  person  holds  both  the  mortgage 
and  the  e(iuity  of  redemption,  and  makes  a  conveyance  in  fee,  this 
is  an  election  to  treat  the  mortgage  as  merged:  James  v.  !Morey, 
2  Cow.  246,  14  Am.  Dee.  475. 

3.  Purchase  at  Judicial  Sale. — Some  of  the  cnses  hold  that  a 
purchase  of  the  mortgaged  land  by  the  mortgagee  at  a  sale  thereof, 
unrler  execution,  under  a  junior  judgment,  extinguishes  and  merges 
the  mortgage:  Schnell  v.  Schroeder,  Bail.  Eq.  334.  But  whether  a 
merger  takes  place  in  such  case  would  seem,  as  in  most  other  cases, 
to  be  a  question  of  the  intention  and  interests  of  the  mortgagee, 
and  merger  does  not  take  place  against  such  intention  or  interest. 
Thus,  a  mortgage  is  not  merged  in  the  estate  by  the  purchase  of  the 
property  by  tlie  mortgagee  at  a  sale  under  a  junior  mortgnge, 
against  his  intention  to  that  effect:  Ilospes  v.  Almstead,  83  Mo. 
473.  It  does  not  necessarily  follow  that  l)y  a  mortgagee  becoming 
the  jnirchaser  of  the  premises  and  taking  title  at  a  sale  under  fore- 
closure, his  mortgage  is  merged  or  extinguished  in  the  legal  title: 
Parker  v.  Child,  25  X.  J.  Eq.  41.  Or  if  a  mortgagee  purchases  at  his 
own  foreclosure  sale,  and  liefore  deed  issues,  pays  a  prior  mort- 
gagi^,  and  takes  an  assignment  thereof,  with  tlie  intention  that  the 
prior  mortgage  shall  not  merge  in  his  title  acquired  at  foreclosure 
there  will  be  no  merger,  as  merger  of  the  mortgage  in  the  legal  titlo 
is  always  purely  a  question  of  intention  and  interest:  ^Moore  v. 
Olive,  114  Iowa,  C.*0,  S7  X.  ^^•.  720;  Mott  v.  Clark,  9  Ba.  St.  399, 
49  Am.  Dec.  566.  If  a  mortgaoco  purchases  the  mortgaged  premises 
11]'. Ill  execution  against  tlie  mortgagor  in  favor  of  a  tliird  pcrsnn,  lie 
juirchasi^s  subject  to  the  mortgage,  ami  merges  the  delit  if  such 
is  liis  intent  ion :  Sjieer  v.  Whit  ficlil.  ]0  X.  .T.  E<].  107.  If  a  iiiurt- 
pagee  purchases  th(>  ]iropei-tv  at  a  foreclosure  sale  iindiM'  a  iiie- 
clianic's  lien  tiled  ]irior  ti>  th(>  execution  of  the  mortgage,  the-  mort- 
gaue  is  not  rnerLfed  in  the  fee:  « 'roiiibie  v.  Eosentock,  19  Abb.  X.  ('. 
r.l2.  It',  however,  a  shei-iff  on  selling  land  mi  execution,  announces* 
that  the  sale  is  made  subject  to  a  ])rior  li'Mi,  and  Iiidders  so  uiider- 
staiiil  it,  llie  holder  of  sucli  lien,  by  jmrchasing  and  foi'fidting  his 
title  in  dei'inilt  of  redein]it ion,  not  only  extinguishes  his  lien  upon 
the  land,  but  also  loses  his  remedy  on  the  nioi'tgage  note  if  such 
lii.'u  consi-ts  of  a  niortga^i-:    i;io;^ina  v.  Bruckman,  63  111.  316. 
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If  one  takes  a  deed  to  real  estate  subject  to,  but  witliont  agreeing 
lo  pay  a  mortgage  thereon,  and  without  actual  notice  of  auy  other 
encumbrance,  he  cannot  defeat  the  mortgage  lien  by  obtaining  a 
sheriff's  deed  under  a  sale  on  a  prior  judgment,  as  the  title  thus 
taken  merges  in  that  previously  held,  although  equity  will  keep 
such  judgment  alive  for  his  protection,  and  a  foreclosure  must  be 
had  subject  to  it:  Hancock  v.  Fleming,  103  Ind.  534,  3  N.  E.  254. 

In  Eeed  v.  Latson,  15  Barb.  9,  the  rule  was  applied  that  to  constitute 
a  merger  the  greater  and  less  estate  must  meet  and  coincide  in  the 
same  person;  and  while  at  law  a  merger  then  at  once  takes  place, 
this  is  not  necessarily  so  in  equity.  There  it  depends  on  the  in- 
tention of  the  parties,  and  a  variety  of  other  circumstances.  Thus, 
if  mortgaged  premises  are  sold  under  execution,  and  the  purchaser 
at  the  sale  receives  the  sheriff's  certificate,  which  he  subsequently 
assigns  to  the  mortgagee,  and  the  latter  assigns  it  to  another  per- 
son who  receives  the  sheriff" 's  deed,  the  two  estates  do  not  meet  in 
the   mortgagee,   so   as   to   constitute   a   merger. 

A  vendor  claiming  a  lien  on  land  under  a  purchase  money  mortgage 
who  purchases  such  land  sold  under  execution,  subject  to  such  lien, 
thereby  extinguishes  the  purchase  money  debt  to  the  extent  of  the 
value  of  the  land  purchased,  after  deducting  the  sum  paid  on  such 
sale:  Murphy  v.   Elliott,   6   Blackf.   482. 

4.  Assignment  of  Mortgage. — The  acquisition  of  the  absolute 
title  to  real  estate  by  a  mortgage  thereof,  after  an  assignment  and 
transfer  of  the  mortgage  to  a  third  person,  does  not  operate  to' 
merge  the  mortgage:  White  v.  Hampton,  15  Iowa,  259;  Purdy  v. 
Huntington,  42  N.  Y.  334,  1  Am.  Rep.  5S'2.  A  mortgage  remains  an 
equitable  lien  on  lands  in  favor  of  the  assignee  thereof,  to  whom  it 
was  assigned  as  collateral  security  for  a  loan  made  by  him  to  the 
mortgagee,  although  the  latter  afterward  receives  a  conveyance  of 
the  premises  from  the  mortgagor,  and  gives  him  in  consideration 
ihcrefor,  an  acquittance  of  the  mortgage:  Brown  v.  Blydenburgh,  7 
X.  Y.  141,  57  Am.  Dee.  506.  The  assignee  of  a  mortgage  by  the  as- 
signment becomes  a  mortgagee,  and  the  original  mortgagee  has  no 
estate  left  in  the  land,  and  if  he  afterward,  by  quitclaim,  acquires 
the  interest  of  the  mortgagor,  he  does  thereby  obtain  an  estate  which 
merges  that  of  the  assignee:  Pratt  v.  Bank  of  Bennington,  10  Vt. 
293,  33  Am.  Dec.  201;  Case  v.  Fant,  53  Fed.  41.  The  union  of  the 
mortgage  and  the  fee  in  the  mortgagee  does  not  merge  the  estates 
where  the  mortgagee  transfers  the  mortgage  before  ilealing  with  the 
property:  Oregon  etc.  Investment  Co.  v.  Shaw,  G  Saw.  52,  52  F('<1. 
Cas.  No.  10,557.  There  can  be  no  merger  of  a  mortgage  with  the 
legal  estate  upon  a  conveyance  by  the  mortgagee  to  the  mortgagor 
if  the  former  h-as  previously  assigned  his  mortgage,  although  such 
assignment  is  not  of  record:  Curtis  v.  Moore,  152  X.  Y.  159,  57  Am. 
St.  Eep.  506,  46  X.  E.  168.  A  conveyance  of  real  estate  by  a  mort- 
gagor  to   a   mortgagee,    or   vice   versa,   after   the   assign meut    of   the 
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notes  secured,  nnd  the  mortjtage  to  anotlier,  taking  them  in  good 
f;iith  and  for  value,  without  the  knowledge  or  assent  of  the  assignee,, 
does  not,  as  to  him,  operate  as  a  merger  of  the  mortgage  or  affect 
his  rights,  and  after  the  recording  of  the  assignment  of  the  mort- 
gage, a  purchaser  from  the  mortgagee,  after  the  mortgagor's  re- 
lease of  the  equity  of  redemption  will  take  subject  to  the  equitable 
rights  of  such  assignee:  International  Bank  v.  "Wilshire,  108  111.  143; 
Lime  Bock  Xat.  Bank  v.  Mowry,  66  N.  H.  508,  22  Atl.  555;  Watson 
V.  Dundee  Mortgage  etc.  Co.,  12  Or.  474,  8  Pac.  548.  An  assignment 
of  the  mortgage  debt  to  the  wife  of  the  mortgagor  does  not  operato 
as  a  merger,  though  she  has  in  the  premises  an  inchoate  right  of 
homestead  and   dower:   Dyer  v.  Dean,  69    Vt.  370,  o7   Atl.   1113. 

A  mortgage  assigned  to  the  owner  of  the  premises,  subject  to  a 
life  estate  reserved  to  the  assignor,  is  not  merged  in  the  fee:  Cox 
V.  Ledward,  124  Ba.  St.  435,  16  Atl.  826.  If  an  assignee  of  a  mort- 
gage takes  a  quitclaim  deed  of  one-half  of  the  premises,  this  does 
not  merge  or  extinguish  the  mortgage:  Klock  v.  Cronlvhite,  1  Ilill,^ 
107. 

If  first,  second  and  third  mortgages  exist  against  the  same  prop- 
city,  and  the  third  mortgage  is  by  deed  absolute  on  its  face,  an 
assignment  of  the  first  mortgage  to  the  third  mortgagee  Avill  not 
merge  the  first  and  third  mortgages:  Buzzell  v.  Still,  63  Vt.  490,  25 
Am.  St.  Rep.  777,  22  Atl.  619.  If  the  assignee  of  a  senior  mort- 
gage receives  from  the  mortgagor  a  conveyance  of  the  mortgaged 
premises,  such  conveyance  does  not,  in  equity,  merge  or  extinguish 
the  mortgage  as  between  such  assignee  and  a  junior  encumbrancer: 
Bell  V.  Tenny,  29  Ohio  St.  240.  If  the  assignee  of  a  first  mortgage 
takes  a  conveyance  of  the  mortgagor's  equity  of  redemption 
there  is  no  merger  of  the  mortgage  in  the  estate  thus  conveyed: 
Belknap  v.  Deniiisou,  61  Vt.  52(i,  17  Atl.  738.  A  deed  executed  by  a 
iiiortgagor  to  the  assignee  of  the  mortgagee  does  not  create  a 
merger  of  the  mortgagee,  when  the  assignee  refuses  to  accept  the 
deed,  and  retains  the  mortgage:  Bredenlierg  v.  Laudrunij  32  S.  C. 
2]".   in   S.   E.   956. 

Wliere  a  mortgagee  assigns  a  mortgage  to  l:is  daughter,  the  wife 
(if  the  mortgagor,  as  a  gilt,  ami,  on  the  deatli  of  the  daughter,  the 
iiiortgatre  passes  to  the  jiiortgagor,  tlie  legal  and  equitable  estates 
are  mergeil:  Hackney  v.  Vroumati,  ()2  iiarb.  650.  If  the  assignee  of 
a  mortgage,  ha\ing  jiurciiased  the  mortgaged  property  and  as.-unied 
the  {layinent  of  the  mortgage  debt,  afterward  represents  the  mort- 
gage as  valid  and  subsisting,  and  transfers  it  as  such  to  a  pur- 
'■haser  in  )_ni.id  faith  and  wilhout  noiire,  siu-h  assiunec  is  estopjied 
as  against  such  purdiaser  from  insisting  ujion  the  t'act  of  the  pay- 
ment of  th''  mort-fige  deft,  or  clainii  ti;^r  tliat  l!ie  mortgage  title  has 
merged  in   the  fee:   Ora\'es  v.  IJoj^ers,  59  X.   11.    152. 

5.  Intervening  Lien  or  Encumbrance. — The  merger  of  morft:aL:o 
li'-ii.T    with    the    fee,    upon    l<ith    being    united    in    the    same    jierson,    let 
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purely  a  question  of  intent,  and  merger  -will  not  he  implied  when 
there  is  an  intervening  claim,  but  equity  will  keep  the  legal  title 
and  the  mortgagee's  interest  separate,  though  held  by  the  same  per- 
son,  whenever  necessary  for  the  full  protection  of  his  just  rights, 
and,  if  from  all  the  circumstances,  a  merger  would  be  disadvanta- 
geous to  the  party  holding  the  fee,  his  intention  that  a  merger 
shall  not  result  will  be  presumed  and  maintained,  and  equity  will 
keep  the  liens  alive  for  the  purpose  of  doing  justice:  Davis  v. 
Randall,  117  Cal.  12,  48  Pac.  906;  Eichardson  v.  Hockenhull,  85  HI. 
124;  Swatts  v.  Bowen,  141  Ind.  322,  40  N.  E.  1057;  Watson  v. 
Dundee  Mortgage  Co.,  12  Or.  474,  8  Pac.  548.  It  is  only  when  the 
fee  and  the  lien  center  in  the  same  person,  without  any  intervening 
claims,  liens,  or  equities,  that  a  merger  of  the  title  and  the  lien  will 
take  place:  Coburn  v.  Stephens,  137  Ind.  683,  45  Am.  St.  Eep.  218, 
S'6  N.  E.  132.  If  an  outstanding  lien  or  estate  intervenes  between 
the  several  interests  uniting  in  the  same  person,  there  cannot  be  a 
merger:   Watson  v.  Dundee  Mortgage  Co.,  12  Or.  474,  8  Pac.  548. 

If  the  owner  of  land  subject  to  a  homestead  right  extinguishes 
the  latter  by  purchasing  notes  given  for  the  purchase  price  of  the 
land,  and  having  priority  over  such  homestead  right,  and  by  there- 
after purchasing  the  land  at  foreclosure  sale  made  under  a  deed 
of  trust  made  to  secure  such  notes,  there  is  no  such  merger  of  the 
legal  and  equitable  estates  as  extinguishes  the  debt  and  lien  for 
the  purchase  money,  and  revives  the  homestead:  Irvine  v.  Surum, 
97  Tenn.  259,  36  S.  W.  10S9.  A  conveyance  of  the  fee  by  quitclaim 
deed  to  the  beneficiary  in  a  deed  of  trust  will  not  cause  a  merger 
of  the  legal  and  equitable  estates  in  the  grantee  if  there  is  an  out- 
standing second  deed  of  trust  at  the  time  of  the  conveyance:  Col- 
lins V.  Stocking.  98  Mo.  290,  11  S.  W.  750.  A  conveyance  to  a 
mortgagee  by  a  grantee  of  the  mortgagor  docs  not  effect  a  merger, 
where  there  is  an  outstanding  junior  encumbrance:  Sieberling  v. 
Tipton,  113  Mo.  373,  21  S.  W.  4.  If  two  notes  secured  by  the  same 
mortgage  are  held  by  different  persons  and  the  holder  of  one  note 
surrenders  it  to  the  maker  and  accepts  a  deed  to  the  premises, 
such  act  does  not  work  a  merger  of  his  equitable  lien,  and  he  is 
entitled  to  intervene  in  a  foreclosure  of  the  mortgage  by  the  other 
noteholder,  and  share  pro  rata  in  the  proceeds  of  the  sale:  Stewart 
V.   Eaton,   20   Wash.   378,   55   Pac.   314. 

If  a  prior  mortgagee  takes  a  conveyance  of  the  fee  from  the 
mortgagor,  the  two  estates  meeting  in  him  do  not  merge  so  as  to 
make  him  lose  his  lien  as  against  a  junior  encumbrancer  or  mort- 
gagee: Kogers  v.  Herron,  92  111.  583.  Equity  will  never  compel  a 
merger  where  land  is  deeded  to  a  prior  mortgagee,  if  subsequent 
to  the  making  of  such  mortgage  the  grantor  has  burdened  the 
land  with  a  second  mortgage.  Bnt  the  question  of  nonmerger  c-au- 
not  be  kejit  alive  for  the  lienefit  of  the  junior  eneumlirancei-:  Hitch- 
cock V.  Mxon,  KJ  Wash.  2S1,  47  Pac.  412.     If  the  holder  of  a  senior 
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mortgage  purchases  the  legal  title  to  the  mortgaged  premises,  he 
is  entitled  to  keep  his  mortgage  alive  to  protect  such  title  against 
a  junior  mortgage:  Swatts  v.  Bowen,  141  lud.  522,  40  N.  E.  1057. 
If  mortgaged  premises  are  conveyed  by  the  mortgagor  to  the  mort- 
gagee in  satisfaction  of  the  mortgage  and  to  avoid  the  expense  of 
a  foreclosure,  there  is  no  merger  of  the  equitable  and  legal  titles  if 
there  is  an  intervening  mortgage:  Brooks  v.  Eicc,  56  Cal.  428; 
Eichardson    v.    IlockenhuU,    85    111.    124. 

If  a  mortgagor  conveys  the  mortgaged  premises  to  the  mortgagee, 
the  mortgage  does  not  merge,  but  is  superior  to  the  lien  of  one  'who 
bought  tlie  property  at  sherilT's  sale  prior  to  such  conveyance,  but 
junior  to  the  mortgage:  Jewett  v.  Tomlinson^  137  Ind.  326,  36  X.  E. 
1106. 

A  owned  B's  notes  secured  by  a  deed  of  trust.  A  and  B  each 
-devised  his  property  to  C,  and  it  was  held  that  this  constituted  no 
merger  of  the  mortgage  in  the  foe,  tlie  intervening  estate  of  A 's 
administrator  preventing:  Wead  v.  Gray,  8  Mo.  App.  515.  The  con- 
veyance of  the  legal  estate  to  the  vendee,  and  the  simultaneous 
•execution  of  a  mortgage  to  the  person  who  advances  the  purchase 
money  is  not  such  a  merger  as  will  let  in  mechanics'  claims  against 
the  equitable  estate  of  the  vendee:  Campbell's  Appeal,  36  Pa.  St. 
247,  78  Am.  Dec.  375;  or  the  acceptance  of  a  conveyance  of  mort- 
gaged property,  suljjeet  to  a  judgment  lien,  by  the  mortgai^ee,  in 
payment  of  the  mortgage  debt,  and  witliout  knowledge  of  the 
judgment,  or  intention  to  surrender  the  priority  of  the  mortgage 
IS  not  a  merger  of  the  mortgage  in  the  fee  whicli  will  make  the 
judgment  a  first  lien  on  the  property:  Woodhurst  v.  Cramer,  29 
AVash.    40,    69    Pac.    501. 

6.  Payment  of  Mortgage  by  Owner  of  Fee. — Wliether  or  not  the 
acquisition  of  a  note  and  trust  deed  by  the  owner  of  the  fee  if  the 
encumbered  property  operates  in  equity  as  a  merger,  depends  upon 
the  intention  of  the  ]iarties  and  the  surrounding  circumstances,  and 
any  act  by  the  owner  of  the  fee  showing  that  he  regards  the  en- 
cumbrance as  slill  existing  is  strong  evidence  tliat  there  is  no 
merger:  Security  Title  etc  Co.  v.  Schlend.M-,  190  111.  609,  60  X.  E.  S54. 
A  person  owning  the  title  of  real  estate  in  fee  has  a  right  to  liuy  u])  a 
mortgage  lien  thereon,  created  liy  a  predecessor  in  title,  and  to  keep 
su<-h  lien  aTive  for  cei'tain  purposes,  to  ]u-eveiit  a  merger  of  the 
n'lOrtgage  lien  with  the  fee.  This  he  may  do  to  ]»rotect  liis  title 
liv  cut'tiiig  off  iiit''i\eniiig  claims  whidi  are  liable  to  c(,me  between 
the  mortgage  ami  the  cotiN-cyance  in  fee.  but  in  such  cases  there  must 
be  an  intention  to  prevent  a  merger,  and  in  the  absenco  of  such 
i)it(Mition  a  merger  v.ill  l)e  presumed:  Hester  v.  Frary,  99  711.  App. 
51.  Thus,  a  mortgage  may  be  kept  alive,  even  after  payment  in 
full,  if  such  is  tlu>  intention  of  the  parties,  or  if  there  are  any 
ieti'rests  whicli  reijuire  it  for  their  jirotection;  but  if  a  mortgagor 
pro.-ures    the    payment    oi    a    first    mortgage   with   his   own    money,    it 
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extinguishes  that  mortgage,  in  law  and  in  equity,  as  between  it  an-I 
a  second  mortgage,  and  the  latter  takes  its  place:  Loverin  v.  Hum- 
"boldt  Safe  Deposit  Co.,  113  Pa.  St.  6,  4  Atl.  191.  In  the  absence 
<jt  an  intent  to  the  contrary,  if  the  owner  of  a  one-third  interest 
in  land  takes  up  an  encumbrance  thereon,  such  encumbrance  as 
to  his  third  is  destroyed  and  merged  in  his  legal  estate:  Singleton 
V.  Singleton,  60  S.  C.  216,  38  S.  E.  462.  If  a  partnership  holds  a 
fee  simple  title  to  certain  mortgaged  lands,  and  the  mortgage 
thereon  is  assigned  to  a  member  of  the  firm,  and  the  amount  thereof 
is  paid  by  the  firm,  who  hold  the  mortgage  for  severai  years,  the 
mortgage  becomes  merged  in  the  legal  title,  the  payment  of  the 
mortgage  being  a  part  of  the  consideration  for  the  land,  and  it 
cannot  be  enforced  bv  the  assignee  thereof:  Fretwell  v.  Branyon, 
67  S.  C.  95,  45  S.  E.  157. 


LAXD    V.    LAXD. 
[206  111.  288,  68  N.  E.  1109.] 

MARRIAGE — Validity  of  Presumed. — If  both  parties  are 
married  in  the  honest  belief,  founded  on  an  apparently  good  reason, 
that  they  are  capable  of  entering  into  the  marriage  contract,  when 
in  fact  one  of  them  is  not,  and  they  continue  to  cohabit  as  man 
and  wife  after  the  removal  of  the  impediment  to  their  lawful  union, 
tlie  law  presumes  a  common-law  marriage,     (p.  173.) 

MARRIAGE^ — When  Valid. — If  both  parties  are  married  in 
good  faith,  in  ignorance  of  the  fact  that  the  wife's  decree  of  di- 
vorce, recently  granted,  has  not  been  recorded,  the  marriage  is 
valid  where  the  parties  continue  to  cohabit  as  husband  and  wife 
after  the  decree  of  divorce  has  been  entered  and  recorded,     (p.  175.) 

C.  S.  Bcattie  and  H.  Yinccnt,  for  the  appellants. 
Cratty  Brothers  and  Jarvis  &  Latimer,  for  appellees. 

^^^  Per  CFliTA^NI.  In  its  opinion  deeiding  this  case  the 
appellate  court  say: 

"The  principal  and  controllinnr  question,  presented  hy  the 
briefs  of  counsel  and  the  oral  arguments  of  the  cause,  is  as 
to  whether  said  Xellie  M.  and  Frank  E.  Land  were  lawfully 
married  during  the  lifetime  of  the  former,  and,  if  they  were, 
then  the  decree  is  correct It  is  apparent  from  the  evi- 
dence she  (Xellie  ^L  Land,  formerly  Xellie  ^l.  Tuttle)  began 
the  divorce  proceedings,  which  resulted  in  the  decree  mentioned, 
for  the  pur]iose  of  marrying  said  Frank;  and  it  s(^miis  a  fair 
•and  reasonable  inference  from  the  evidence  that  she  intended. 
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when  she  procured  the  divorce,  to  marry  him  and  pursue 
thereafter  a  different  and  respectable  life,  and  did  so,  as  the 
evidence  tends  to  show,  from  the  time  they  commenced  to 
live  at  the  Park  avenue  house  until  Land  failed  in  business,. 
about  two  years  afterward.  There  is  no  evidence,  which  has 
been  called  to  our  attention,  or  which  we  have  been  able  to  dis- 
cover, of  any  divided  reputation  as  to  the  rehitions  between  said 
Xellie  and  Frank  while  they  lived  at  the  Park  avenue  house. 
On  the  contrary,  during  the  whole  of  this  period  their  osten- 
sible relation  was  that  of  husband  and  wife,  they  being  known 
as  such  among  friends  and  acquaintances;  and  he  introduced 
and  spoke  of  her  as  his  wife,  and  she  introduce-d  and  spoke  of 
liim  as  her  husband.  During  this  period,  and  as  late  as  the 
year  1891,  Xellie  M.  Land,  by  that  name,  signed  and  acknowl- 
edged divers  conveyances  of  real  and  personal  property  to  dif- 
ferent persons,  and  received  conveyances  under  that  name,  in 
some  of  which  she  is  described  as  the  wife  of  Frank  E.  Land, 
and  in  others  Frank  E.  Land  is  described  as  her  husband. 

''On  Fel)ruary  3,  1889,  she  procured  a  judgment  in  the 
name  of  Xellie  M.  Land  against  Frank  E.  Land,  a  written  satis- 
faction of  which  she  acknowledged  on  January  30,  1891,  before 
a  notary  public,  under  the  same  name.  Under  date  of  January 
15,  189-1,  she  executed  her  last  -'*-  will,  under  which  the  appel- 
lants in  this  case  claim  their  rights,  by  the  name  of  Xellie  M. 
Land. 

"The  clear  preponderance  of  the  evidence  is,  that  the  said 
Xellie  and  Frank  fully  believed,  on  April  14,  1887,  that  s1ie 
had  been  divorced  from  said  Tuttle.  and  that  they  in  good  faith 
intended,  by  virtue  of  said  marriage  ceremony,  to  contract  a 
legal  marriage,  and  would  have  done  so  but  for  the  fact  that 
licr  decree  of  divorce  had  not  been  entered  of  record.  It  does 
not  appear  that  during  her  lifetime  either  she  or  said  Frank  had 
any  knowledge  that  tlie  divone  decree  had  not  been  entered  at 
the  time  of  the  marriage  ceremony,  lie  testifies  that  he  did 
not  know  of  that  fact  until  after  her  death, 

'T)V  decree  of  the  county  court  ap])ellant  William  B.  Land 
was,  Fehruarv  3.  ]SS;],  upon  the  ])elition  of  Xellie  ^1.  'I'uttle 
and  li*al])li  S.  Tultle.  lei:ally  adojiU'd  under  the  name  of  W'lll- 
inin  lUiss  Tuttle.  hy  whieh  name  he  seems  to  have  been  known 
jind  called  uj)  to  the  time  the  said  Nellie  'M.  and  Frank  E.  Land 
begnn  li\"ing  together  as  hu>l)and  and  wife.  From  that  tnnn 
lie  became  and  was  known  and  called  William  B.  Land. 
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"It  is  claimed  on  behalf  of  appellants,  and  nuraeroui=  au- 
thorities are  cited  in  support  of  the  contention,  that  said  Xellie 
■did  not  become  the  lawful  wife  of  said  Frank,  mainly  because 
of  the  fact  that,  at  the  time  of  the  marriage  ceremony,  her 
divorce  decree  from  Ealph  S.  Tuttle  had  not  been  entered — 
that  this  attempted  marriage  was  void,  and,  being  void,  their 
subsequent  life,  as  is  shown  by  the  evidence,  was  not  such  as 
to  create  a  valid  common-law  marriage.  Especial  reliance  is 
placed  upon  the  case  of  Cartwright  v.  McGown,  121  111.  388,  2 
Am.  St.  Eep.  105,  12  X.  E.  737,  in  which  the  court  uses  the 
following  language:  'Where  both  parties  are  man  led  in  the 
honest  belief,  founded  on  an  apparently  good  reason,  tluit  th-'y 
are  capable  of  entering  into  the  marriage  contract,  when  in 
fact  one  of  them  is  not,  if  they  continue  to  cohabit  as  man  and 
wife  after  the  removal  of  the  impediment  to  their  lawful  union, 
the  law  ^^^  will  presume  a  common-law  marriage  by  the  acts 
of  the  parties,  in  the  al)sence  of  any  evidence  to  prevent  such 
presumption.  In  such  a  case  there  are  many  strong  and 
cogent  reasons  for  presuming  a  new  marriage  after  the  removal 
•of  the  impediment,  even  though  the  parties  may  not  have  known 
of  its  removal.  There  the  cohaljitation,  in  ignorance  of  facts 
rendering  it  illegal,  is  not  to  be  regarded  as  meretricious  or 
criminal  until  the  parties  have  knowledge  of  such  facts.  Tlieir 
purpose  in  such  a  union  is  honorable  marriage,  which  the  law 
favors,  and  not  mere  illicit  intercourse.' 

''It  is  argued  that  there  was  no  'honest  belief,  founded  upon 
an  apparently  good  reason,'  using  the  lansTuige  of  the  supreme 
court,  on  the  part  of  those  parties  for  believing  at  tlie  time  of 
the  marriage  ceremony  a  divorce  from  Tuttle  had  been  gTanted 
— that  they  should  have  looked  to  the  court  record  instead  of 
relying  upon  what  the  judge  said,  and  the  publication  of  the 
flaily  press.  We  think  the  parties  were  justified,  under  the 
circumstances  above  detailed,  in  believing  that  tlie  divorr-e 
had  been  granted,  and  therefore  the  Cartwriglit  case  is  not 
controlling. 

'"We  are  also  of  opinion  that  tlie  contentinn  of  appellants' 
counsel,  that  tlieir  cohabitation  was  illicit  in  its  ince])tion,  is 
not  supported  by  the  evidence,  and,  therefore,  what  was  said  in 
the  Cartwright  case  in  that  regard  does  not  avail  appellants." 

The  appellate  court,  in  its  >aid  oiiinion.  makes  refenMice  to 
the  cases,  decided  by  this  court,  of  Eobinson  v.  Rupreclit,  191 
111.  424,  61  X.  E.  G31,  and  :\Ianning  v.  Spurck,  199  111.  447, 
■G5  X.  E.  342,  and  then  proceeds  a.-  follows: 
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"In  the  last  case  cited  []\ranning  v.  Spurck,  199  111.  447,  G5 
X.  E.  342]  the  court  in  its  decision  makes  reference  to  hoth  the 
Cartwright  and  Eobinson  cases,  and  makes  use  of  the  language 
quoted  below,  which,  considered  with  reference  to  the  fact:^ 
of  the  case  at  bar,  is  controlling  and  decisive.  The  court  say: 
*The  petitioner  in  this  case  presents  a  much  '^^■^  stronger  and 
more  meritorious  case  than  was  made  in  that  one  [referring  to 
the  Eobinson  case].  Slie  has  been  guilty  of  no  wrong  or  im- 
morality, and  did  not  enter  into  an  adulterous  and  meretricious 
relation  with  James  Selby.  It  is  beyond  question  that  there 
never  was  a  doubt  in  her  mind  as  to  the  propriety  or  legality  of 
her  relation  to  him,  and  that  she  was  wholly  innocent  of  any 

intent  to  do  wrong It  is   probably  a  safe  rule  to  sav 

that,  if  parties  to  a  marriage,  in  the  beginning,  desire  and 
intend  marriage  in  good  faith,  as  a  matter  of  fact,  but  an  im- 
pediment exists,  and  the  desire  and  intention  continue  after 
the  impediment  is  removed,  and  the  parties  continue  in  the 
relation  of  husband  and  Avife  and  cohabit  as  such,  it  is  sufficient 
proof  of  a  marriage.  It  cannot  be  doubted  that  both  James 
Selby  and  Sarah  Jane  Sell)y  believed,  at  t]ie  time  of  this  mar- 
riage, that  he  had  been  divorced  from  lier.  It  is  not  reason- 
able to  suppose  from  the  manner  in  wliich  tlie  parti(\<  lived, 
the  prominence  of  James  Selby  as  a  well-known  citizen  and  tlio 
presence  of  his  former  wife  in  the  same  city,  that  he  willingly 
incurred  the  risk  of  a  criminal  prosecution  with  knowledge,  in 
fact,  that  the  divorce  was  void.  It  is  true  that  a  relation  which 
is  illicit  and  meretricious  in  its  inception  is  presumed  to  con- 
tinue of  the  same  character,  and  there  must  be  evidence  in 
such  a  case  that  there  has  been  a  change,  and  the  relation  has 
become  matrimonial  -in  intent  and  cliaractcr.  In  this  case, 
tlie  original  relation  between  tliesc  parties  was  not  meretricious 
in  its  inception,  which  means  merely  lustful  and  pertaining  tv 
the  character  of  prostitution.  It  is  not  possible  to  conceive 
that  thev  inteiuled  anytliing  exee])t  marriage  when  it  was 
solemnized  at  (,)uiney,  and  from  that  time  to  the  death  of 
James  Selijy.  When  he  procured  the  decree  of  di\orce  in 
Allen  countv,  Iiidiana,  it  was  not  done  with  any  intention  of 
entering  into  any  relation  A\ith  the  jietitioner.  Eight  years 
elapsed  het ween  the  divoree  and  their  inari'iage,  dui'ing  whieii 
time  there  was  no  relation  "'*''*  Ijetwcen  them,  and  there  is  ii.) 
evidence  that  they  evcji  met  during  that  time.  There  was  no 
necessitv  of  anv  change  to  a  new  relation  after  the  death  of 
Sarah  Jane  Selhy,  and  thei'e  neic-sarily  could  not  be  any  sucl) 
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proof  from  the  fact  that  there  was  never  any  question  of  the 
legality  of  the  marriage.  It  was  not  necessary,  as  it  was  in 
Eobinson  v.  Euprecht,  191  111.  421,  61  X.  E.  631,  to  prove  that 
the  cohabitation  had  lost  its  lustful  character  and  become  matri- 
monial in  character.  The  relation  of  the  parties  after  th(^ 
impediment  was  removed  by  the  death  of  Sarah  Jane  Selby 
was  matrimonial  in  fact,  as  it  had  been  in  the  honest  belief 
a.nd  intent  of  the  jjarties  before  that  time.  We  think  that  tlie 
evidence  proves  a  common-law  marriage,  and  that  the  master 
and  chancellor  were  right  in  their  conclusion  that  the  petitioner 
was  the  wife  of  James  Selby  at  the  time  of  his  death.' 

"It  seems  to  us  unnecessary,  in  view  of  the  decision  in  the 
Manning  case,  which  is  so  closely  analogous  in  its  facts  to  this 
case,  to  discuss  the  other  claims  of  counsel  or  the  application  of 
the  various  other  authorities  referred  to  by  him. 

"We  are  of  opinion  that  the  evidence  in  that  regard  shows 
that  said  Xellie  and  Frank  intended,  at  the  time  of  the  mar- 
riage ceremony,  to  enter  into  the  marriage  relation,  and  having 
lived  together  continuously  as  husband  and  wife  for  two  years 
after  the  entry  of  the  decree  of  divorce  in  favor  of  said  X'cllie 
from  said  Ealph  S.  Tuttle,  it  cannot  be  said  that  their  relation 
was  meretricious,  but  it  was  matrimonial  in  character;  that,  as 
soon  as  the  impediment  against  said  Xellic's  entering  into  th'"" 
marriage  contract  was  removed  by  the  divorce,  their  relation 
became,  as  is  said  by  the  court  in  the  ]\Ianning  case,  '^matri- 
jiionial  in  fact,  as  it  had  been  in  the  honest  belief  and  intent 
of  the  parties  before  that  time.' 

"We  think  the  evidence  clearly  sustains  the  decree  of  the 
chancellor,  and  it  is  therefore  afhrmcd." 

-'^^  We  concur  in  the  views  above  expressed  by  the  appellate 
court,  and  adopt  the  same  as  the  opinion  of  this  cmii-t.  Ac- 
cordingly, the  judgment  of  the  appellate  court  is  allirnieJ. 


A  Marriartr  void  'bf'cnnso  one  of  tlie  parties  is  under  a  lo:ral  dis- 
al  ility  may  be  good  as  a  commondaw  niai'i'iage  if  thov  f-nntiiir.e 
to  live  tooether  as  husband  and  -n'ife  after  the  removal  of  the  >Hs- 
abilitv:  Poole  v.  People,  24  Colo.  510,  65  Am.  St.  Eep.  245,  52  Par-. 
1025;  "Barker  v.  Valentine.  125  Mich.  3o6,  84  Am.  St.  Pop.  578.  S4 
N.  W.  297.  Thus,  where  a  woman  procures  a  divorce,  but  marriof^ 
again  T'cfore  the  expiration  of  tlie  time  limited  by  statute  within 
Avhir-h  she  may  lawfully  contract  a  second  marriage.  Tint  theronft"r. 
learning  of  the  invalidity  of  their  marriage,  tlio  parties  dctern  iti'' 
to  live  together  as  husband  and  wife,  their  cohaldtation  const itntos 
a  common-law  marriage:  Schuchart  v.  Schuf-art.  m  Kan.  507.  "'■'  A '>  . 
St.  Rep.  342.  60  Pac.  311.  But  see  Collins  v.  Yoorhees,  -!7  X.  .1. 
Pn.  315,  24  Am.  St.  P'-p.  412,  20  Atl.  670;  Cartwriyht  v.  McUl-wu, 
121  111.  3.bS,  2  Am.  St.  Pep.  105,  12  X.  E.  737, 
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VILLAGE  OF  LEE  v.  IIAREIS. 

[206    111.   428,   69   N.   E.    2oU.J 

EJECTMENT    for    Street   or   Alley.— A    city    or    village    may 

maintain  ejectment  to  regain  possession  of  any  part  of  a  street  or 
alley  which  is  unlawfully  withheld  from  it,  whether  it  has  the  legal 
title  thereto  or  not.     (p.  178.) 

EJECTMENT  to  Recover  Easement. — An  easement  cannot  ho, 
the  subject  matter  of  an  action  of  ejectment.       (p.    179.) 

MUNICIPAL  CORPORATIONS— Extension  of  Street  by  User. 
The  extension  of  a  street  by  a  municipality  may  be  effected  by  the 
actual  prolongation  of  the  street  by  its  travel  and  use  by  the  public 
for  the  requisite  period  and  its  acceptance  as  thus  used  by  the 
city.     (p.   179.) 

EJECTMENT  by  City— Possession  of  Street.— The  right  ac- 
quired by  a  city  from  travel  upon  and  use  of  land  as  a  street  for 
the  requisite  period,  involves  the  right  to  the  exclusive  possession 
thereof,  and  the  right  to  recover  such  possession  by  an  action  of 
ejectment,     (p.    179.) 

MUNICIPAL  CORPORATIONS— Acceptance  of  Streets.— 
Acceptance  by  a  city  or  village  of  some  of  tlie  streets  and  alleys 
appearing  on  a  plat  is  an  acceptance  of  the  entire  system  of 
streets  and  alleys  so  appearing,  unless  an  intention  to  limit  the 
acceptance  is  shown.      (]).  ISO.) 

MUNICIPAL  CORPORATIONS— Acceptance  of  Streets- 
Immediate  opening  and  use  by  tlie  public  of  all  the  streets  in  ground 
laid  out  and  platted  into  lots,  for  their  entire  length,  or  an  imme- 
diate formal  accepfancc  ])y  some  competent  ]niblic  authority,  is  not 
necessary  to  give  effect  to  the  de<lication  of  the  land  to  the  public 
use  as  a  street,  by  the  making  of  a  to^vn  plat  and  the  selling  of 
lots    with    reference    thereto,      (pp.    ISH^    ISl.) 

MUNICIPAL  CORPORATIONS— Opening  Streets. -Publie  au- 
thorities  are   entitled    to   such    reasonable   titiie    for   opening   and    im- 
proving  public    streets   after   the    land    is   dedicated    to    that    purpose 
as    tlieir   rosuurces   and   the    puldic   neces.sitv   mav   allow    and   require, 
(p.    1^1.) 

DEDICATION  OF  STREETS  by  Plat.— An  intention  on  the 
part  of  the  owner  erf  land  to  nuike  a  dedicntion  to  the  public  bv 
jiis  plat  of  the  streets  and  alleys  is  shown  when  spaces  upon  siich 
pint  claimed  ns  streets  are  given  names  thereon  as  sucli,  and  jil.-H'es 
claimod  as  alleys  appear  on  the  plat  as  strijts  between  the  bits 
in    the   difTerent   blocks   platted,      (p.   181.) 

DEDICATION  OF  STREETS.— A  survey  and  plat  are  sufTi- 
cient  to  constitntf^  a  ilc'ilication  of  streets  and  alleys,  if  it  is  »'\i- 
dent  from  the  face  of  the  plat  that  it  was  the  intention  of  the 
owner  of  the  land  to  set  apart  certain  grounds  or  strips  of  land 
shown  on   such  plat  for  a  public  use.      (p.   ISl.) 

DEDICATION — Vacation. — An  attempted  vacafion  of  n  por- 
tion of  a  jdat  containing  a  d<^dication  of  land  to  a  ])ublic  nsc  is 
ineffectual  if  all  of  the  owners  of  lots  sold  with  reference  thereto 
do  not  join  in  the  proceeding.      Cp.  LSI.) 

MUNICIPAL  CORPORATIONS.— Adverse  Possession  of  a 
Street  or  a  portion  thereof  by  a  lot  owner,  however  long  continued, 
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<ioe3  not,  by  virtue  of  limitation,  bar  the  right  of  the  public  to  be 
Testored  to  possession  of  the  street  to  its  full  width,  nor  is  such 
riaflit  precluded  by  mere  nonuser,  no  matter  how  long  continued,  (p. 
182.) 

MUNICIPAL  CORPORATIONS— Possession  of  Street— Es- 
toppel.— A  municipal  corporation  is  estopped  to  assert  its  right  to 
the  possession  of  a  street  which  has  been  allowed  to  remain  in  a 
private  person,  only  when  the  latter,  acting  under  the  belief  that 
the  possession  of  the  street  has  been  permanently  abandoned  by 
the  city,  has  erected  structures  or  made  such  valuable  improvements 
that  to  permit  the  city  to  regain  possession  would  cause  such  pri- 
vate person  great  pecuniary  loss.     (p.  182.) 

JUDGMENTS — Affirmance  in  Part. — In  an  action  by  a  -city 
to  recover  independently  of  each  other  distinct  parcels  of  land, 
being  portions  of  different  streets  and  alleys,  the  judgment  may  be 
affirmed  in  so  far  as  it  is  correct,  and  reversed  in  other  respects. 
<p.   184.) 

Jones  &  Roarers,  for  the  plaintiiT  in  error. 

Carnes,  Dunton  &  Faissler,  for  the  defendant  in  error. 

432  BOGGS,  J.  The  phiintiff  in  error  viHage  brought  an 
action  of  ejectment  against  defendant  in  error  to  recover  prem- 
ises as  follows:  That  part  of  East  street  lying  between  blocks 
3  and  4  and  the  sonth  fifteen  feet  of  East  street  and  the  alley 
lying  adjacent  to  and  south  of  blocks  3  awd  4,  all  in  Hinckley  & 
Boyles'  first  addition  to  the  village  of  Lee;  also  that  part  of 
First  street  lying  between  blocks  12  and  14  and  between  block 
13  and  lot  "A,"  in  the  original  town  of  Lee;  also  that  portion 
of  "D"  street  lying  between  lot  "A"  and  out-lot  ''F,"  in  the 
original  town  of  Lee,  being  the  south  end  of  "D"  street;  also 
that  part  of  "B"  street  lying  adjacent  to  and  west  of  blocks 
12  and  14,  in  the  original  town  of  Lee;  also  the  part  of  Third 
street  lying  between  '"C"  street  and  the  railroad  across  block 
5,  in  the  original  village  of  Lee.  and  also  of  the  alley  between 
lots  1  and  2,  in  block  13.  in  the  original  village  of  Lee.  A 
jury  was  waived  and  the  cause  was  heard  I)y  the  court.  The 
defendant  in  error  was  found  guilty  of  unlawfully  withholding 
ihe  premises  last  and  next  last  al)ove  doscril)cd  and  found  not 
guilty  as  to  all  other  parcel-.  The  village  sued  out  this  writ 
of  error,  and  both  parties  have  assi,<med  errors. 

The  grounds  of  defense  were:  1.  That  neither  the  plat  of 
the  original  town  nor  the  plat  of  the  addition  thereto  was  ac- 
knowledged in  compliance  with  the  statute  in  force  at  the  times 
of  their  execution,  respectively,  and  for  that  reason  the  village 
did  not  liecome  invested  with  the  fee  to  the  streets  and  alleys; 
2.  That  e\en  if  the  plats  wore  suflicient  to  show  a  tommou-law 
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dedication,  the  villag-c  did  not  accept  the  dedication  of  the 
particular  parts  of  the  streets  and  alleys  here  involved,  and 
consequently  possessed  no  interest  or  right  whatever  in  them; 
3.  That  it  does  not  appear  from  the  plat  that  Third  street, 
as  platted  by  the  proprietors,  extended  from  "C"  street  across 
block  5  to  the  railroad,  and  that  the  only  right  or  interest 
claimed  or  proven  (if  any)  in  ^^"^  that  area  is  a  mere  easement 
in  the  public  arising  from  the  alleged  use  of  the  same  as  a 
passageway  or  road  for  thirty  years,  and  that  the  action  of 
ejectment  will  not  lie  to  recover  a  mere  easement. 

The  right  of  a  city  or  village  which  possesses  the  fee  to  the 
streets  and  alleys  to  maintain  an  action  of  ejectment  against 
one  Avho  has  intruded  upon  or  occupies  any  portion  of  a  street 
or  alley  seems  never  to  have  been  doubted,  but  where  the  fee 
remained  in  the  proprietor  of  the  abutting  property,  that  fact 
was  thought  to  present  a  technical  objection  to  the  successful 
prosecution  of  the  action.  The  right  to  the  possession,  use  and 
control  of  all  highways,  including  streets  and  alleys,  re^ts  pri- 
marily in  the  state  in  its  sovereign  capacity,  and  the  state  hav- 
ing, by  the  express  grants  set  forth  in  various  subdivisions  of 
section  1  of  article  5,  chapter  1"34.  entitled  "Cities,"  etc.  (1  Starr 
&  Curtis'  Annotated  Statutes  of  189G,  p.  689),  vested  in  the  cities 
and  villages  of  the  state  tlie  possession,  use  and  control  of  their 
respective  streets  and  alleys,  the  right  of  possession,  use  and 
control  is  regarded  by  the  courts  as  a  legal  and  not  a  mere 
equital)le  right,  and  in  that  view  no  cause  or  reason  exists  why 
the  action  of  ejectment  may  not  be  maintained  tliougli  the  city 
or  village  has  not  the  legal  title  to  the  street  or  alley :  City 
of  Chicago  v.  Wright.  GO  111.  318;  10  Am.  &  Eng.  Ency.  of 
Law.  2d  ed..  4T5;  Methodist  Episco])al  Church  v.  ITobokon,  33 
X.  J.  L.  13,  or  Am.  Dec.  GOG:  Klinkener  v.  McKeesport,  11  Pa. 
St.  441.  A  city  or  village  may  tlierefore  resort  to  the  action 
of  ejectment  to  regain  ]»oss('Ssion  of  any  part  of  a  stj'ect  or 
a: lev  ■wliicb  may  be  unlawfully  withheld   from  it. 

I'lie  jtlaintifl'  in  error  village  claimed  that  for  more  than 
tbirtv  years  tlie  public  bad  continuouslv,  and  with  the  knowl- 
edge and  acquiescence  of  the  owner  of  the  fee,  and  with  tlie 
cLaim  of  right,  traveled  over  and  used,  as  a  part  of  Third  street, 
tlie  lots  or  parts  of  lots  in  block  o.  in  the  original  village, 
situate  between  the  west  line  of  the  intersection  of  Third  and 
''C'"  streets  and  the  railroad.  ■'•"'*  and  that  bv  prescription  said 
Third  street  as  a  public  higbwav  had  been  extended  and  cr)n- 
t:nuously  used  for  said  period  of  lime  by  the  public  as  a  street. 
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and  that  the  same  had  been  in  the  possession,  use  and  control 
of  the  said  village  as  a  street  for  said  period  of  time,  and 
that  the  defendant  in  error  had  erected  a  platform,  scales 
and  other  obstructions  upon  the  area  of  the  street  so  extended. 
The  court  held  this  contention  to  be  sustained  by  the  proof 
to  the  extent  such  area  was  shown  to  have  been  actually  used, 
and  awarded  judgment  accordingly  that  defendant  in  error  was 
guilty  of  unlawfully  withholding  that  portion  occupied  by  his 
platform,  scales,  etc.  Defendant  in  error  insists  that  this  re- 
covery is  for  a  mere  easement — an  incorporeal  hereditament — 
and  cities  authorities  to  support  his  further  contention  that  the 
action  of  ejectment  cannot  be  maintained  for  an  easement. 

An  easement,  which  is  but  a  mere  intangible  right  or  license 
appurtenant  to  land,  and  does  not  include  the  right  to  the  pos- 
session of  the  land,  cannot  be  the  subject  matter  of  an  action 
of  ejectment,  for  the  reason  there  is  nothing  tangible  on  which 
the  writ  of  restitution  could  operate — nothing  which  the  sheriil 
can  take  under  such  a  writ  and  deliver  to  the  plaintiff  in  the 
£ction.  But  the  locus  in  quo  here  is  an  extension  of  Third 
street.  The  village,  by  virtue  of  the  seventh  subdivision  of 
section  1  of  said  article  5  of  chapter  2-i,  entitled  ''Cities,"  pos- 
sessed the  power  to  extend  its  streets,  and  became  vested,  by 
virtue  of  the  various  grants  of  power  enumerated  in  said  sec- 
tion 1,  with  the  right  to  the  exclusive  possession,  use  and  con- 
trol of  any  street  so  extended.  We  see  no  reason  why  the 
extension  of  a  street  may  not  be  effected  by  the  actual  prolonga- 
tion of  the  street  by  travel  and  use  of  the  same  by  the  public 
for  the  recjuisite  period,  and  the  acceptance  by  the  village 
of  the  public  way  thus  created  as  an  extension  of  the  street. 

But  it  is  contended  that  the  I'iglit  remains  but  an  easement, 
and  that  ejectment  cannot  be  maintained  for  "^^^  that  reason. 
It  is  a  public  easement,  and  the  possession  thereof  is  exclusive 
of  any  intej'ference  by  the  owner  of  the  fee  for  its  improvement, 
regulation  or  enjoyment  as  one  of  the  streets  of  the  village. 
Such  right  of  possession  is  in  the  village  by  force  of  the  statute. 
It  is  not  a  mere  intangible  right  or  license,  but  is  a  legal  right 
to  the  actual  and  exclusive  possession  of  the  locus  in  quo,  and 
the  action  of  ejectment  furnishes  an  appropriate  remedy,  it 
seems  to  us,  for  the  recovery  of  such  possession.  In  IIol)oken 
Land  Co.  v.  Hoboken,  36  N.  J.  L.  5-i4,  it  was  said:  "Where 
the  public  easement  is  such  that  possession,  exclusive  of  any 
interference  by  the  owner  of  the  fee^  is  essential  for  its  im- 
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provemcnt,  rcgiilation  and  enjoyment,  the  only  appropriate  ac- 
tion to  obtain  the  possession  is  ejectment." 

It  is  contended  l)y  the  defendant  in  error  that  neither  the 
acknowledgment  of  the  plat  of  the  original  village  of  Lee,  nor 
the  acknowledgment  of  the  plat  of  the  addition  thereto,  in 
which  the  streets  and  premises  here  involved  are  located,  was 
in  conformity  with  the  statutes  in  force  at  the  time  of  the 
execution  and  acknowledgment  of  such  plats,  and  that  there 
was,  therefore,  but  a  common-law  dedication  of  the  streets  and 
alleys,  and  that  proof  was  lacking  of  the  acceptance  l)y  the  vil- 
lage of  those  parts  of  the  streets  and  alleys  here  involved.  The 
furtlier  contention  in  tlie  same  l)ehalf  is,  that  in  the  absence  of 
an  acceptance  the  plats  are  but  a  mere  offer  of  dedication,  and 
that  tlie  village- has  no  legal  right  of  possession  or  other  legal 
interest  in  the  streets  or  alleys,  or  parts  thereof,  which  have 
not  been  accepted. 

It  was  al)undantly  proven,  and.  as  we  understand  it,  was  not 
disputed,  that  the  viHage  accepted  a  number  of  the  streets  and 
alleys  in  both  th.e  original  village  and  tlie  addition  thereto,  and 
opened  the  same  up  to  public  us;^,  and  maintained  the  same  for 
the  use  of  the  public,  as  streets  and  alleys  of  the  vilkige.  But 
it  is  insisted  that  an  acceptance  of  some  of  tlie  streets  and 
alleys  of  '^^'^  a  plat  does  not  constitute  an  acce])tancc  of  the 
whole,  and  that  proof  of  the  acceptance  of  a  part  is  not  sulfi- 
cient  to  vest  the  village  with  right  to  the  us(\,  possession  and 
control  of  all  the  streets  and  alleys  shown  on  a  plat.  We  do  not 
so  understand  the  law.  but,  on  the  contrary,  hold  the  true  rule 
and  doctrine  to  lie,  that  an  acce|)tance  by  a  city  or  village  of  some 
of  the  sti'cets  and  alleys  appearing  on  a  plat  is  an  acceptance 
of  the  entire  system  of  streets  and  alleys  so  appearing,  unless 
the  intention  to  limit  the  acceptance  is  shown.  In  A'illage  of 
Augusta  V.  Tyner,  197  111.  242,  we  said  (p.  24G,  04  X.  V.  ;;;s)  : 
"It  is  true  that  a  street  may  l)e  accepted  in  part  and  the  re- 
mainder rejected,  if  it  is  ]u'oved  that  such  was  the  intention  of 
tbe  pul)lic  aulliorities.  -  An  accei)tanee  of  some  of  the  streets 
named  in  a  ]»lat  will  not  constitute  an  accejitancc  of  the  whole, 
if  it  is  sliown  that  there  was  an  intention  to  limit  the  accept- 
ance."' Tliere  is  no  jn-oof  in  this  record  that  the  village  ile- 
clined  to  accept  any  portion  of  cither  plat,  and  that  Itcing  true, 
the  accejitance  of  a  ]iart  was  an  acee])tance  of  tbe  whole  jjlat. 
Tbe  immediate  opening  and  use.  by  tbe  juiblic.  of  all  the  sti'cets 
in  ground  laid  out  and  ])latte(l  into  lots,  for  their  entire  length, 
or  an  immediate  formal  Jicceptance  l)y  some  competent  puldic 
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authority,  is  not  necessary  to  give  effect  to  the  dedication  of 
land  to  the  public  use,  of  a  street,  by  the  making  of  a  town 
plat  and  the  selling  of  lots  with .  reference  to  the  plat.  The 
public  authorities  must  be  allowed  a  reasonable  time  for  open- 
ing and  improving  public  streets,  as  their  resources  and  the 
public  necessity  may  allow  and  require :  Town  of  Lake  View  v. 
Le  Bahn,  120  111.  92,  9  N.  E.  269;  Elliott  on  Eoads  and  Streets, 
2d  ed.,  sec.  118,  p.  138,  and  cases  there  cited. 

There  is  no  force  in  the  contention  that  the  plats  are  in- 
sufficient to  show  an  intention  on  the  part  of  the  proprietors 
thereof  to  dedicate  to  the  public  use  the  spaces  claimed  to  be 
streets  and  alleys.  The  strips  shown  upon  the  plats  and  claimed 
as  streets  are  given  names,  as  ^^''  such,  on  the  plats.  The 
spaces  claimed  as  alleys  appear  upon  the  plats  as  strips  between 
the  lots  in  the  different  blocks,  and,  we  think,  sufficiently  mani- 
fest the  intention  of  the  proprietors  of  the  plats.  In  Clark  v. 
McCormick,  17-i  111.  1G4,  we  said  (p.  170,  51  N.  E.  215)  :  "It 
was  not  necessary  that  a  declaration,  either  oral  or  written, 
should  be  established  in  order  to  show  it  was  the  intention  of 
the  proprietor  to  dedicate  the  strips  to  such  uses.  Such  in- 
tention may  be  established  in  any  conceivable  way  by  which  it 
may  be  made  manifest.  A  survey  and  plat  alone  are  sufficient 
to  establish  a  dedication,  if  it  is  evident  from  the  face  of  the 
plat  it  was  the  intention  of  the  proprietor  to  set  apart  certain 
grounds  for  public  use.''' 

There  was  some  proof  produced  relative  to  an  attempt  made 
by  the  defendant  in  error  and  one  Bridget  Kennedy,  on  the 
fifteenth  day  of  April,  1885,  to  procure  a  vacation,  under  the 
statute,  of  a  portion  of  the  plats,  including  some  of  the  prem- 
ises here  involved.  Counsel  for  defendant  in  error,  in  their 
brief,  however,  say  that  they  do  not  contend  that  tlie  attempted 
vacation  was  in  compliance  with  any  law.  Before  this  at- 
tempted vacation,  lots  shown  on  said  plats  had  been  sold,  and 
tlie  owners  of  all  the  lots  in  each  of  tlie  plats  did  not  join  in  tlie 
attem})ted  vacation.  Sucli  attempted  vacation  did  not,  there- 
fore, become  effective :  3  Starr  &  Curtis'  Annotated  Statutes  of 
ISIm;,  c.  100,  sec.  G.  p.  29G4. 

The  fact  that  a  nuiuher  of  the  streets  and  alleys  had  never 
been  improved  bv  tlie  village  an.;l  liad  Ijcen  for  some  years  within 
the  inclosure  of  private  persons  had  no  potency  to  defeat  the 
action  of  the  village.  Wliether  the  interests  of  the  public  re- 
(piire  that  a  street  or  alley  shall  Ije  improved  or  that  repairs 
tiicreon  are  necessary  is  coniinittod  to  the  judgment  and  dis- 
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cretion  of  the  governing  board  of  tlie  city  or  village.  Mere  ad- 
verse possession  by  a  lot  owner  of  a  portion  of  a  public  street, 
however  long  continued,  does  not,  by  virtue  of  the  statute  of 
limitations,  bar  the  right  of  the  public  to  be  restored  to  pos- 
session of  the  street  to  its  full  width:  City  "*^'^  of  De  Kalb  v. 
Luney,  193  111.  185,  61  N.  E.  103G.  Mere  nonuser  of  a  street 
or  alley,  no  matter  how  long  continued,  does  not  deprive  the 
city  or  village,  as  the  representative  of  the  public,  of  the  right 
to  take  possession  thereof  and  improve  the  same.  The  doctrine 
of  equity  that  a  city  or  village  may  be  deemed  estopped,  under 
some  circumstances,  to  assert  a  right  to  Lhe  possession  of  a  por- 
tion of  a  street  or  alley  which  has  been  permitted  to  remain  in 
the  possession  of  a  private  person,  has  application  only  when 
such  private  person,  acting  on  the  faith  of  the  belief  that  the 
street  or  alley  has  been  permanently  abandoned  by  the  munici- 
pality, has,  with  the  acquiescence  of  those  representing  the 
municipality  (as  was  said  in  City  of  De  Kalb  v.  Luney,  193  111. 
185,  61  X.  E.  1036),  "erected  structures  on  the  street,  or  made 
improvements  thereon  of  such  lasting  and  valual)le  character 
that  to  permit  the  public  to  assort  the  right  to  repossess  it- 
self of  the  premises  would  entail  such  ^rreat  pecuniary  loss  and 
sacrifice  upon  the  private  propertv  holder  tluit  justice  and 
right  would  demand  tliat  the  public  he  cstoppe<l."  ISTo  sucli 
state  of  case  ap])eared  with  reference  to  any  of  the  premises 
liere  under  consideration.  The  finding  of  the  court  was.  tliat 
an  easement  of  passage  and  use  as  a  =treet  or  highway  situate 
over  the  lots  in  ])lock  5  of  the  original  town,  betw(Hm  tlie  inter- 
section of  "C"  and  Third  streets  and  the  railroad,  had  been 
established  by  the  evidence;  that  an  extension  or  prolongation 
of  Third  street  had  1)een  thus  efTeeted,  and  that  tlie  village  hnl 
accepted  the  same,  by  usor,  as  part  of  Third  street,  and  that 
defendant  in  error  had  placed  and  was  maintaining  in  the 
traveled  way  of  the  sti'oct  as  so  extended  a  platform  and  scales, 
and  that  he  was  o-uilty  of  withholding  that  portion  of  the  ex- 
tension of  Third  street  occu])ied  by  said  ]>latform  and  scales; 
and  the  court  also  found  that  the  defendant  in  error  had  ert^-ted 
a  shed,  the  east  end  whereof  extejided  four  and  >ix-tentli>  feet 
into  the  alley  between  lots  1  and  2.  in  l)loek  13.  of  tlie  oi'i-iiial 
town. 

*•"*  ^lueh  testimony  bearing  upon  tlie  facts  involvei]  in  e.ieh 
of  these  findings  was  ])roduced.  but  tliere  is  luit  litth^  ennllict 
in  the  proof.  Ih'ior  to  ISTl.  li(>fore  the  original  ])lat  of  the 
villa"-e  was  executed,  two  buildiiigs  stood,  one  on  either  side  of 
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the  space  now  declared  to  constitute  the  prolongation  of  Third 
street.  The  public  passed  between  these  buildings  to  and  from 
the  depot  of  the  railroad,  using  the  same  as  a  public  road. 
After  the  making  of  the  plat  the  public  traveled  over  the  pas- 
sageway as  before,  and  it  came  into  use  as  a  prolongation  of 
Third  street  and  constitutes  one  of  the  principal  parts  of  that 
street.  It  reached  the  railroad  tracks  where  a  plank  crossing 
had  been  put  in  to  accommo-date  the  passage  of  teams,  vehicles 
and  pedestrians,  and  the  railroad  company  maintained  a  sign 
there  warning  travelers  to  "look  out  for  the  cars."  A  sidewalk 
ran  along  the  south  side  of  the  extended  street  when  defendant 
in  error  placed  his  platform  and  scales  in  the  traveled  way. 
Defendant  in  error  petitioned  the  village  to  construct  this  side- 
walk and  assisted  in  building  it,  and  the  village  board,  at  his 
request,  at  other  times  made  repairs,  filled  holes,  etc.,  therein. 
The  evidence  shows  the  traveled  way  became,  in  fact,  an  ex- 
tension of  Third  street  from  "C"  street  to  the  railroad  tracks, 
and  had  been  used  as  such  for  more  than  twenty  years  after 
the  organization  of  the  village.  It  is  insisted  it  was,  however, 
n  mere  permissive  use  or  license  from  the  owners  of  the  soil. 
The  trial  court  was  justified  in  holding  to  the  contrary.  The 
use  by  the  public  was  with  the  acquiescence  and  knowledge  of 
the  owners.  It  was  exclusive  and  uninterrupted,  and  the  proof 
indicated  an  intention  on  the  ])art  of  the  owners  to  derlicate 
the  premises  to  the  use  of  the  pul)lic  as  a  prolongation  of  Third 
street.  We  also  find  the  holding  of  the  trial  court  that  the 
shed  protruded  in  the  alley  between  lots  1  and  2,  in  block  13, 
supported  by  the  proof. 

It  appears  from  the  rulings  made  in  passing  upon  the  prop- 
ositions of  law  that  the  court  held  the  view  that  ^^^^  wliile  user 
hy  the  village  authorities  of  a  street  or  alley  evidenced  an  ac- 
ceptance of  the  dedication,  still  the  acceptance  was  limited  to 
the  extent  of  the  user.  Iniluenced  by  tliis  conclusion  tlie  court 
denied  to  the  plaintiff  in  error  village  the  right  to  recover  the 
different  parts  of  the  streets  and  alleys  to  which  the  user  had 
not  extended  and  as  to  which  the  verdict  for  tlie  defendant  in 
error  was  entered.  As  we  have  seen,  the  acceptance  of  some  of 
the  streets  and  alleys  shown  on  a  plat,  or  parts  of  such 
■Greets  and  alleys,  is  an  acceptance  of  the  entire  system  of 
streets  and  alleys  appearing  on  the  plat,  unless  an  allirmative 
official  declination  of  the  remaining  streets  and  alleys  is  -^hown. 
There  was  no  proof  that  the  village  elected  to  limit  its  ac- 
ceptance, and  the  court  was  in  error  in  holding  that  the  dcdi-a- 
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tion  of  any  part  of  any  street  or  alley  shown  on  cither  of  the 
plats,  the  original  or  tlie  plat  showing  the  addition  to  the  vil- 
lage, had  not  been  accepted.  The  action  was  for  the  recovery 
of  distinct  parcels  of  laud — parts  of  different  streets  and  alleys. 
The  recoveries  sought  were  independent  each  of  the  other. 
The  judgment  may  therefore  be  affirmed  in  so  far  as  it  is 
correct  and  reversed  and  remanded  for  a  new  trial  as  to  the 
other  matters  involved :  3  Cyc.  4-17,  44S. 

The  judgment  adjudging  the  defendant  in  error  ^lilty  of 
unlaAvfully  withholding  that  part  of  Third  street,  as  extended 
across  block  5  in  the  plaintiff  in  error  village,  which  is  occupied 
by  the  defendant  in  error  by  a  platform,  scales,  etc.,  and  also 
guilty  of  withholding  that  part  of  the  alley  between  lots  1  and 
2,  in  block  13,  in  the  original  village  which  is  occupied  by  tbe 
projection  of  a  shed  to*the  distance  of  four  and  six-tenths  feet 
on  the  south  side  of  said  alley,  is  affirmed.  In  all  other  re- 
spects the  judgment  is  reversed,  and  the  cause  will  be  remanded 
for  such  other  and  further  proceedings  as  to  law  and  justice 
shall  appertain.  The  costs  will  be  taxed  to  the  defendant  in 
error. 


Title  to  a  ruJ>Hc  Street  cannot  be  acqnirod  by  a  private  individua!^ 
according  to  tlie  better  rule,  eitlier  tlirongli  tlie  operation  of  the 
statute  of  limitations  or  the  doctrine  of  equitable  estoppel.  Tlio 
authorities  on  this  question,  however,  are  not  entirely  harmonious: 
See  the  monograpliic  notes  to  Schneider  v.  Hutchinson,  76  Am.  St. 
Rep.  492-195;  Northern  Pae.  Ey.  Co.  v.  Ely,  87  Am,  St.  Eep.  77S- 
780. 

Ejrefment  will  not  lie,  it  has  been  held,  to  recover  an  incorporeal 
hereditament,  a  right  of  way,  or  an  easement:  Hancock  v.  McAvoy, 
151  Pa.  St.  460,  31  Am.  St.  Eep.  774,  25  All.  47;  Louisville  etc.  E.  R, 
r,,.  v.  ]\lassey,  126  Ala.  156,  96  Am.  St.  Eep.  17,  33'  South.  896. 
llut  see  Eeynolds  v.  Cook,  S3  Va.  817,  5  Am.  St.  Eep.  317,  3  S.  E. 
710.  Yet  ejectment  may  be  maintained  by  a  city  to  recover  a  street 
dedicateij  to  a  public  use,  wliether  it  or  the  adjacent  proprietor 
nv.-iis  t1i>:^  fee:  San  Francisco  v.  Grote,  120  Cal.  59,  65  Am.  St.  Eep. 
155,   52  Pac.   127. 

Ded'udtinii  of  Prnpertii  to  a  puldic  use  is  discussed  in  the  mono- 
graphic note  to  State  v.  Trask,  27  Am.  Dec.  559-570.  As  to  what 
amounts  to  a  dedii'atinn,  see  Eoberts  v.  ^Mathews,  137  Ala.  523.  97 
Am.  St.  Eep.  56,  34  Snuth.  624:  (ariinxillo  v.  Castle,  177  111.  Iii5, 
(59  Am.  St.  Eep.  212,  52  X.  E.  IV^:!;  Thoiiiiison  v.  Maloney,  ]99  111. 
276,  93  Am.  St.  Eep.  133,  (\r,  X.  K.  23(;;  San  Francisco  v.  Cn.te,  liJO 
Cal.  59,  (\r,  Am.  St.  Kep.  l'55,  52  Pac.  127;  Cliicago  v.  AVard,  P''9 
III.  392,  61  Am.  St.  L'cf).  1^5,  48  X.  E.  927;  Enuisville  etc.  Ev.  Co;' 
V.  Stephens.  96  Ky.  4()1,  49  Am.  St.  Eep.  3n3,  29  S.  \V.  It.  And  r>s 
to  the  acceptance  of  dedications,  see  Carlinsville  v.  Castle,  177  111. 
li)5,  69  Atu.  St.  Eep.  212,  52  X.  E.  383;  Prescott  v.  Edwards,  117 
C;il.  29^,  59  Am.  St.  Eep.  ]'^6,  49  I'ac.  17':;  nionfiL:r;!idiic  unt'^  to 
VVhite.-ides  v.   Green,  57  Am.  St.  Eep.   752-757,  on  highways  by   user. 
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LOXDOX  GUAEAXTEE  AND  ACCIDEXT  COMPAXY  v.. 

HOKX. 

[206  111.  493,  69  N.  E.  526.] 

MASTER  AND  SERVANT — Liability  for  Procuring  Discharge 
of  Servant. — If  an  employer's  guaranty  contract  provides  for  its 
cancellation  only  upon  notice,  a  threat  by  the  guarantor  to  imme- 
diately cancel  such  contract  unless  the  employer  discharges  a  cer- 
tain employe  at  once,  is  a  threat  to  do  a  legal  wrong,  which  renders 
the  guarantor  liable  to  the  servant  in  case  he  is  thus  discharged 
from   his   employment,     (p.    190.) 

MALICE,  in  a  Legal  Sense,  means  a  wrongful  act  done  in- 
tentionally, without  just  cause  or  excuse,  or,  in  other  words,  the 
willful  violation  of  a  known  right,     (p.  190.) 

MASTER  AND  SERVANT— Liability  for  Procuring  Discharge 
of  Servant. — If  a  third  person  induces  an  employer  to  discharge 
his  employe,  who  is  working  under  a  contract,  terminable  at  will, 
but  which  may  continue  indefinitely,  except  for  such  interference, 
and  the  only  motive  moving  such  third  person  is  a  desire  to  injure 
the  employe  and  to  benefit  himself  at  the  latter 's  expense  by  com- 
pelling him  to  surrender  an  alleged  cause  of  action  not  depending 
upon  and  not  connected  with  the  continuance  of  such  employment, 
and  for  the  satisfaction  of  which  such  third  party  is  liable,  in  whole 
or  in  part,  he  is  liable  to  the  employe  for  thus  procuring  his  dis- 
charge,    (p.  194.) 

J.  F.  Canty  and  J.  A.  Bloomingston,  for  the  appellant. 
C.  A.  A'ogel  and  D.  Y.  Gallery,  for  the  appellee. 

4»7  SCOTT,  J.  As  we  understand  the  record  in  this  case, 
appellee  was  in  the  employ  of  Arnold,  Sclnvinn  &  Co.,  a  corpo- 
ration, nnder  a  contract  terminable  by  cither  party  at  any  time, 
but  nnder  Avhich  the  employment  would  have  continued  for 
an  indefinite  period  had  appellant  not  caused  Arnold,  Sehwinn 
cl'  Co.  to  discharge  appellee  for  the  purpose  of  compelling  ap- 
pellee to  surrender  and  release  a  cause  of  action  which  he 
claimed,  and  for  the  satisfaction  of  which,  if  it  existed,  a])- 
pellant  was  liable  up  to  the  amount  of  five  thousand  dollars, 
aud  as  a  result  of  which  discharge  appellee  ^'*^  was  witliout  em- 
ployment for  several  considerable  periods,  and  sustained  fiiian- 
cial  loss  and  injury  consequent  upon  such  discharge. 

Under  these  circumstances,  does  a  cause  of  action  exist  in 
favor  of  appellee  and  against  ap])ellant?  The  result  of  this 
suit  depends  upon  the  answer  to  this  question. 

We  have  been  favored  with  most  elaborate  and  exluin-tive 
briefs  by  counsel  for  botli  parties.  The  case  principallv  relied 
upon  by  counsel  for  appellant  is  tliat  of  Allen  v.  Flood,  G7  I;.  J. 
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Q.  B.  119,  decided  by  the  house  of  lords  in  1897.  This  case 
has  excited  a  wide  discussion,  and  was  considered  at  length  by 
this  court  in  Doremus  v.  Hennessy,  176  111.  GOB,  68  Am.  St.  Rep. 
203,  52  X.  E.  92-1,  54  X.  E.  524:.  In  this  English  case  certain 
boiler-makers,  members  of  a  trade  union,  in  common  employ- 
ment with  the  plaintiffs,  who  were  shipwrights,  members  of  a 
rival  organization,  working  on  wood,  ol)jected  to  working  witli 
the  latter  on  the  ground  that  in  a  previous  employment  they  had 
been  engaged  on  iron  work,  it  being  contrary  to  the  regulations 
of  the  union  to  wliich  the  boiler-makers  belonged  for  ship- 
wrights to  do  work  of  that  character.  Allen,  as  a  representu- 
iivc  of  the  boiler-makers,  saw  the  manager  of  their  employer, 
to  whom  ho  stated  that  if  the  shipwrights,  who  were  engaged 
from  day  to  day,  were  not  dismissed,  the  boiler-makers  would 
leave  their  work  or  be  called  out  by  their  union.  The  ship- 
wrights were  thereupon  discharged  and  brouglit  an  action 
against  Allen.  Their  right  to  recover  was  denied,  principally 
upon  the  ground  that  every  workman  has  a  right  to  exorcise 
his  own  option  with  regard  to  the  persons  in  wliose  society  lie 
wdll  agree  or  continue  to  work,  and  that  when  the  employe i" 
was  confronted  with  a  situation  where  he  would  lose  the  services 
eitlier  of  the  boiler-makers  or  the  shipwrights,  he  had  the  right 
to  elect  w^hicli  class  of  workmen  to  discharge,  and  electing  to 
discharge  the  shipwrights,  both  he  and  the  boiler-makers  were 
within  their  legal  rights  and  no  cause  of  action  arose. 

4»»  In  :\rogul  Steamship  Co.  v.  McGregor,  21  Q.  B.  Div.  5)4, 
the  plaintiffs  and  defendants  were  rival  ship  o\\iU'rs.  The  de- 
fendants offered  certain  inducements  to  secure  the  shipping  of 
freight  from  those  who  might  otherwise  have  patronized  the 
])laint!ffs.  Tbe  right  of  action  was  denied,  on  the  ground  that 
the  situation  was  the  result  of  lawful  competition  between  the 
parties. 

Iluttlv  V.  Simmons,  07  Q.  B.  Div.  213.  is  a  case  whore  the 
plaintiff  was  a  cab-driver  and  the  defendants  were  monlicrs 
of  a  cab-dfivors'  trade  union.  All  parties  to  the  suit  were 
engaged  in  business  in  the  same  city.  The  di'fen(hints  induced 
a  cab  jirnprietor  to  refuse  to  engage  the  ])laintiff  to  di'i\('  a 
cab  for  him  or  to  1(4  a  cal)  to  the  plaintiff  to  Ijo  driven  hv 
him.  It  will  he  observed  that  in  this  case  the  plaintiff  in  his 
employ  would  come  in  comjietition  with  the  union  to  wliic'i 
the  defendants  belonged,  and  in  holding  that  no  cau.-e  of  ac- 
tion existed  it  was  said  that  none  of  the  acts  done  or  agreeil  to 
Le  done  gave  the  plaintiff  any  right  of  action  for  injury,  in 
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law,  to  any  legal  right  of  his,  following  the  case  of  Allen  v. 
Flood,  67  L.  J.  Q.  B.  119. 

In  Quinn  v.  Leathern,  [1901]  App.  Cas.  495  (decided  by  the 
house  of  lords),  Lord  Macnaghten,  in  speaking  of  Allen  v. 
Flood,  67  L.  J.  Q.  B.  119,  stated  that  its  headnote  might  well 
have  run  in  these  words :  "An  act  which  does  not  amount  to  a 
legal  injury  cannot  be  actionable  because  it  is  done  with  a  bad 
intent,"  and  in  this  case  last  referred  to  it  is  said,  that  "it  is 
a  violation  of  legal  right  to  interfere  with  contractual  relations 
recognized  by  law,  if  there  be  no  sufficient  justification  for  the 
interference." 

We  are  of  opinion  that  the  contention  of  appellant  in  the 
case  at  bar,  to  the  effect  that  competition  in  trade,  employ- 
ment or  business  is  such  a  justification,  is  in  accord  with  the 
authorities.  This  view  finds  support  in  the  case  of  Chambers 
V.  Baldwin,  91  Ky.  121,  34  Am.  St.  Rep.  165,  15  S.  W.  57, 
where  it  was  held  that  a  party  to  a  contract  for  the  sale  of 
goods  cannot  maintain  an  action  against  one  who  maliciously, 
and  with  design  to  injure  him  and  to  benefit  himself  by  be- 
coming ^^^  a  purchaser  in  his  stead,  advises  and  procures  the 
other  party  to  break  the  contract. 

In  Raycroft  v.  Tayntor,  68  Yt.  219,  54  Am.  St.  Rep.  882,  35 
Atl.  53,  the  superintendent  of  a  stone  quarry  had  given  one 
Libersont  leave  to  go  upon  the  quarry  and  cut  some  of  the 
poorer  granite.  Libersont  employed  the  plaintifi:  to  assist  in 
this  work.  Defendant  had  a  right  to  terminate  Libersont's 
license  at  any  time,  and  Libersont's  employment  of  plaintiff 
€ould  be  terminated  by  either  of  the  parties  thereto  at  any 
time.  The  defendant  had  a  personal  difficulty  with  the  plain- 
tiff and  thereupon  induced  Libersont  to  discharge  him,  threat- 
ening if  Libersont  did  not  do  so,  he  (the  defendant)  would  re- 
voke the  leave  which  Libersont  had  to  take  granite.  The  court 
holds  that  no  right  of  action  existed,  putting  the  conclusion  on 
the  ground  that  the  defendant  had  the  undisputed  right  to  de- 
termine who  might  remain  and  work  upon  the  quarry,  and  that 
he  could  have  revoked  Libersont's  license  for  the  express  pur- 
pose of  removing  the  plaintiff,  and  that  being  true,  he  cnuld 
also  lawfully  require  Libersont  to  discharge  the  ])laintitT  or 
leave  the  cjuarry;  but  it  is  said  that  '"the  authorities  cited  for 
the  plaintiff  clearly  establish  tluit  if  the  defendant,  without  hav- 
ing any  lawful  right,  or  by  an  act  or  threat  aliunde  the  exer- 
■cise  of  a  lawful  right,  had  broken  up  the  contract  relation  ex- 
isting between  the  plaintiff  and  Libersont,  maliciously  or  uu- 
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lawfully,  although  such  relation  could  be  terminated  at  the 
pleasure  of  eitlier,  aud  danuigc  h.ad  thereby  been  occasioned,  the 
party  damaged  could  have  maintained  an  action  against  the 
defendant  therefor."  Tlie  decision  plainly  proceeds  upon  the 
theory  that  the  defendant  had  a  right  superior  to  the  riglit 
of  Libersont  to  determine  who  should  be  employed  at  the  quarry 
in  question. 

In  our  judgment  the  cases  cited  by  appellant,  in  so  far  as 
tliey  lend  support  to  its  theory,  will  be  found  to  be  cases  where 
the  party  who  secured  the  discharge  of  the  employe  was  in 
.tome  way  in  competition  with  that  ^'^^^  employe  in  the  bnsi- 
ness  or  work  in  which  the  employe  was  then  engaged,  or  was  a 
member  of  some  organization  which  was  in  competition  with 
the  employe  or  some  organization  to  which  that  emjdoye  be- 
longed, and  the  fact  that  such  competition  existed  has  been 
treated  by  some  of  the  courts  as  justification  for  tlie  act  of 
the  defendant  in  bringing  about  the  discharge.  In  fact,  ap- 
pellant seems  to  take  this  view,  for  it  devotes  a  considerable 
portion  of  its  argument  to  an  attempt  to  show  that  plaintiff 
and  defendant  were  in  competition  with  each  other,  in  that 
appellant  des-ired  to  secure  or  satisfy  the  alleged  right  of  ac- 
tion of  appellee  for  the  least  possible  sum,  v/liile  appellee  de- 
sired to  secure  for  that  right  of  action  the  greatest  possible 
sum.  Counsel  seem  to  have  ])een  im]ielled  to  this  view  of  tlie 
matter  l)v  the  dissenting  opinion  of  Mr.  Justice  Holmes  in 
A'rgelalm  V.  Gunter,  167  Mass.  92,  57  Am.  St.  Eep.  443,  44  X.  E. 
1077.  where,  in  discussing  the  proposition  that  one  man  may 
sot  up  a  business  in  competition  with  another  with  the  inten- 
tion and  expectation  of  ruining  another  already  engaged  in 
tiiat  business  in  that  locality,  and  if  he  succeed  in  his  intent 
is  not  held  to  act  unlawfully  and  without  justifiable  cause.  Jus- 
tice Holmes  used  this  language:  "J(  the  ]><>iicy  on  wliich  our 
law  is  founded  is  too  narrowly  ex|)ressed  in  the  term  ^free 
com]i'/Jtion,'  we  mav  substitute  'free  struggle  for  life.'  Cer- 
tain !v.  the  policy  [tiuit  of  ])eniiitting  free  competition]  is  not 
limited  to  struggles  between  persons  of  the  same  class  coiu- 
])et!iii:  foi'  the  same  end.  It  applies  to  all  conilicts  of  tein- 
])or;il  interests.-"'  While  it  is  true  that  the  ttMn]ioral  interests 
of  Hoi'u  and  a})[)eilant  were  involved  in  the  negotiations  be- 
tween tliem,  we  believe  that  the  authorities  which  took  ujiou 
comi)etition  as  a  jii>tific;ition  for  the  act  of  one  j)arty  in  s;- 
curiiirr  the  di>charge  of  an  emjdoye  have  regarded  the  term  in 
a  more  restricted  sense,  and  given  to  the  term  ''competition'' 
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its  ordinary  meaning  and  signification.  This  conclusion  is  cer- 
tainly warranted  by  the  reasoning  in  Doremus  v.  Henness}-,  176 
111.  608,  68  Am.  St.  Eep.  203,  52  X.  E.  924,  54  X.  E.  524, 
^•^2  where  this  court  discusses  competition  as  a  defense  to 
an  action  of  this  character.  It  cannot  be  held  that  appellee 
and  appellant  were,  in  any  ordinary  sense  of  the  term,  in 
competition  with  each  other.  It  is  also  to  be  observed  that  the 
injury  which  it  was  sought  to  visit  upon  Horn  was  not  pri- 
marily to  subject  him  to  a  deprivation  of  his  emjoloyment,  but 
was  to  compel  him  to  surrender  a  right  not  connected  with  his 
■employment.  If  the  only  object  of  appellant  had  been  to  secure 
appellee's  discharge  for  the  purpose  of  obtaining  his  position 
for  another,  or  for  the  reason  that  the  employment  of  appellee 
"by  Arnold,  Schwinn  &  Co.  in  some  way  conflicted  with  the 
right  of  appellant,  or  some  organization  to  which  it  l)elonged,  to 
obtain  the  same  or  similar  employment,  a  very  difllerent  ques- 
tion, and  one  not  now  before  this  court,  would  be  presented, 
.and  Allen  v.  Flood,  67  L.  J.  Q.  B.  119,  and  other  cases  of 
that  character  cited  by  appellant,  would  then  be  worthy  of 
-greater  consideration. 

It  is  further  contended  on  the  part  of  the  appellant,  that 
^•hile  the  evidence  may  have  shown  that  it  was  animated  by 
malice,  in  the  ordinary  acceptation  of  tb.e  term,  toward  Horn, 
ihe  proof  fails  to  show  any  legal  malice.  In  this  connection 
it  is  -argued  that  appellant  had  the  right  to  have  Horn  dis- 
■diarged  under  the  terms  of  the  contract,  or  if  it  did  not  have 
that  right,  that  it  seriously  and  in  good  faith  believed  that 
it  had,  and  that  it  is  thereljy  relieved  of  auy  imputation  of 
malice.  There  is  no  provision  in  the  policy  which  by  the  wild- 
est stretch  of  the  imagination  could  be  held  to  give  any  such 
right  to  appellant,  and  its  conduct  in  attemjiting  to  secure  a 
settlement  of  this  claiui  shows  it  to  have  been  animated  l)y  a 
wanton  disregard  of  tlie  rigb.ts  of  appellee.  Ho  was  first  told 
lr\-  the  attorney  of  appellant  tliat  unless  he  settled  for  a 
trifling  amount  appellant  would  have  him  discharged  by  Ar- 
nold, Schwinn  &  Co. — a  threat  to  do  tliat  wliicli  this  attorney 
must  have  known  his  client  had  no  right  to  do.  Afterward 
IJobinett,  the  agent  for  the  ^*^'*  company,  made  the  same  tlireat, 
and  upon  his  attention  lieing  called  to  the  fact  that  tlie  policy 
gave  him  no  power  to  rcoinre  Horn's  discliarge.  he  said  to  Ar- 
nold, Schwinn  &  Co:  '•If  you  don't  discharge  liim  I  will  have 
-to  cancel  this  policy  to-day.  I  am  here  to  bring  this  cas(^ 
^0   a   focus  to-day;   and   if   you   refuse   to   lay   him   oil   I   will 
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cancel  it."  When  ]\Ir.  Eobinctt  made  this  treat,  -which  re- 
Bulted  in  appellee's  discharge,  he  was  making  a  threat  to  do 
an  unlawful  thing — to  do  a  thing  which  appellant,  by  the 
terms  of  the  contract,  had  no  right  to  do.  The  contract  pro- 
vided only  for  its  cancellation  upon  tive  days'  notice.  It  is 
rot  pretended  that  any  such  notice  had  been  given,  but  Rob- 
inett  secured  Horn's  discharge  by  threatening  to  cancel  the 
contract  "to-day.'^  We  think  it  perfectly  apparent  that  the  at- 
torney for  appellant,  and  its  agent,  Eobinett,  each  sought  to 
bring  about,  and  finally  did  bring  about,  the  discharge  of  ap- 
pellee by  threatening  to  do  acts  which  each,  respectively,  knew 
he  had  no  right  to  do. 

IMalice,  in  its  legal  sense,  means  a  wrongful  act  done  in- 
tentionally, without  just  cause  or  excuse;  the  willful  violation 
of  a  known  right:  19  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  623. 
Were  the  acts  of  appellant  wrongful? 

In  Moran  v.  Dunphy,  177  Mass.  485,  83  Am.  St.  Rep.  289, 
59  X.  E.  125,  it  is  said:  "We  apprehend  that  there  no  longer  is 
any  difficulty  in  recognizing  that  a  right  to  be  protected  from 
malicious  interference  may  be  incident  to  a  right  arising  out 
of  a  contract,  although  a  contract,  so  far  as  performance 
is  concerned,  imposes  a  duty  only  on  the  promisor.  Again, 
in  the  case  of  a  contract  of  employment,  even  when  the  em- 
ployment is  at  will,  the  fact  that  the  employer  is  free  from 
liability  for  discharging  the  plaintiff  does  not  carry  with  it 
inmiunity  to  the  defendant,  who  has  controlled  the  employer's 
action  to  the  plaintiff's  harm." 

In  Ilollenbeck  v.  Eistine,  114  Iowa,  35S.  80  X.  W.  377,  it 
is  stated  that  the  contention  of  appellant  "is  bottomed  on  the 
th.ought  that  he  did  not  act  unlawfully  in  inducing  Mr.  ITall  to 
^•^^  discharge  the  plaintiff,  and  therefore  no  action  will  lie." 
This  position  is  said  to  be  incorrect,  and  it  is  held  to  be  un- 
lawful to  induce  another  to  discharge  an  employe  without  just 
cause. 

In  Quinn  v.  Leathern,  [1901]  App.  Cas.  495,  it  was  said: 
"It  is  a  violation  of  legal  right  to  interfere  witli  contractual 
relatioup  recDinTizod  liy  law  if  there  be  no  sulfieicut  justification 
for  the  interference." 

This  gi\es  rise  to  the  question.  What  is  sufficient  justifica- 
tion ? 

xVs  Ave  have  already  seen,  the  ends  of  competition  have 
iicen  deemed  sufficient.  Xo  douljt  the  fact  tliat  the  employe 
was    inefficient,    untrustworthy,    di.-honest    or    dissolute    would 
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be  deemed  a  legal  justification,  but  certainly  a  desire  to  compel 
the  employe  to  surrender  a  cause  of  action  wholly  disconnected 
•with  the  continuance  of  his  employment  does  not  afford  jus- 
tification for  interference  by  a  third  party,  who  desires  the  sat- 
isfaction of  the  alleged   liability. 

"If  the  persuasion  be  used  for  the  indirect  purpose  of  in- 
juring the  plaintiff  or  of  benefiting  the  defendant  at  the  ex- 
pense of  the  plaintiff,  it  is  a  malicious  act,  which  is  in  law 
and  in  fact  a  wrong  act,  and  therefore  a  wrongful  act,  and 
therefore  an  actionable  act  if  injury  ensues  from  it" :  Bowen  v. 
Hall,  6  Q.  B.  Div.  333. 

The  right  to  maintain  an  action  can  be  sustained  upon 
the  doctrine  that  a  man  who  induces  one  of  two  parties  to  a 
contract  to  break  it,  intending  thereby  to  injure  the  other  or 
to  obtain  a  benefit  for  himself,  does  the  other  an  actionable 
wrong:  Gore  v.  Condon,  87  Md.  368,  67  Am.  St.  Eep.  352,  39 
Atl.  1042. 

It  follows,  therefore,  that  the  act  of  the  defendant  com- 
plained of  was  wrongful,  and,  in  the  legal  sense  of  the  term, 
malicious. 

Arnold,  Schwinn  &  Co.  had  the  undoubted  right  to  dis- 
charge Horn  whenever  it  desired.  It  could  discharge  him  for 
reasons  the  most  whimsical  or  malicious,  or  for  no  reason  at 
all,  and  no  cause  of  action  in  his  favor  would  ^'^^  be  thereby 
created ;  but  it  by  no  means  follows  that  while  the  relations 
I'Ctween  Arnold,  Schwinn  &  Co.  and  Horn  were  pleasant,  and 
while,  as  tlie  evidence  shows,  it  was  the  expectation  of  the  com- 
pany that  Horn  would  continue  in  its  employ  "all  the  year 
around,'"'  that  the  interference  of  appellant,  whereby  it  se- 
cured the  employer  to  exercise  a  right  which  was  given  it  by 
the  law,  but  which,  except  for  the  action  of  appellant,  it 
would  not  have  exercised,  is  not  actionable. 

In  Perkins  v.  Pendleton,  90  Me.  166,  60  Am.  St.  Pop.  252, 
38  xVtl.  96,  the  conclusion  of  the  court  is,  '"that  wherever  a  per- 
son, by  means  of  fraud  or  intimidation,  procures  either  tlie 
breach  of  a  contract  or  the  discharge  of  a  jilaintiff  from  an 
employment,  which,  but  for  such  wrongful  interference,  would 
have  continued,  he  is  liable  in  damages  for  such  injuries  as 
naturally  result  therefrom;  and  that  the  rule  is  the  same  whctlicr 
by  these  wrongful  means  a  contract  of  cmployineiit  definite  as 
to  time  is  broken,  or  an  employer  is  induced,  solely  by  reason 
of  such  procurement,  to  discharge  an  emi^loye  whom  he  would 
otherwise  have  retained." 
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In  Chipley  v.  Atkinson,  23  Fla.  20G,  11  Am.  St.  Ecp.  367,  1 
South.  934,  it  is  said:  '"From  the  aiitliorities  referred  to  in 
the  last  preceding  paragraph,  and  upon  principle,  it  is  apparent 
that  neither  the  fact  that  the  terra  of  service  interrupted  is  not 
for  a  fixed  period,  nor  the  fact  that  there  is  not  a  right  of  ac- 
tion against  the  person  who  is  induced  or  influenced  to  terminate 
the  service  or  to  refuse  to  perform  his  agreement,  is  of  itself  n. 
bar  to  an  action  against  the  third  person  maliciously  and 
wantonly  procuring  the  termination  of  or  a  refusal  to  perform 
the  agreement.  It  is  the  legal  right  of  the  party  to  such  agree- 
ment to  terminate  it  or  refuse  to  perform  it,  and  in  doing  so  he 
violates  no  right  of  the  other  party  to  it,  but  so  long  as  the 
former  is  willing  and  ready  to  perform,  it  is  not  the  legal 
right,  but  is  a  wrong  on  the  part  of  a  third  party  to  maliciously 
and  wantonly  procure  the  former  to  terminate  or  refuse  to 
perform   it." 

500  rpi^-g  q^iggtion  has  frequently  been  before  courts  of  last 
resort  in  this  country.  The  view  taken  in  the  two  cases  last 
cited  finds  support  in  the  following  authorities:  Moran  v. 
Dunphy,  177  Mass.  485,  83  Am.  St.  Rep.  289,  59  X.  E.  125; 
Curran  V.  Galen,  152  X.  Y.  33,  57  Am.  St.  Rep.  496,  46  X.  E. 
■297;  Eaycroft  v.  Tayntor,  68  Vt.  219,  54  Am.  St.  Eep.  882, 
35  Atl.  53;  Lucke  v.  Clothing  Cutters,  77  Md.  396,  39  Am.  St. 
Rep.  421,  26  Atl  505;  Holicnheck  v.  Ristine,  114  Iowa,  358, 
86  X.  W.  377;  and  also  in  Blumenthal  v.  Shaw,  77  Fed. 
954,  decided  by  the  third  circuit  court  of  appeals. 

In  our  own  state,  the  case  of  Doremus  v^  Ilennessy  is  first 
reported  in  62  111.  App.  391.  Plaintiff  there  kept  a  laundry 
office,  where  she  received  clothing  which  her  patrons  desired 
to  have  laundered.  She  would  then  procure  persons  operating 
laundries  to  do  the  work  and  return  the  garments  to  her  for 
delivery  to  her  customers.  The  defendants  were  members  of 
the  Chicago  Laundrymen's  Association.  Slie  charged,  liy  licr 
declaration,  that  the  defendants,  by  false  repii'seutalions  and 
by  threats  and  intimidation,  induced  certain  parties  who  liad 
])een  doing  the  work  for  her  to  l)reak  their  contracts  and  en- 
gagements with  her.  The  appellate  court,  after  stating  tliat 
it  is  now  well  estal)lished  that  in  civil  actions  the  conspii'acv  is 
not  the  gravamen  of  the  charge  but  may  1)e  ])leade(l  and  jirovcd 
in  at^gravation  of  tlie  wrong,  declai-es  the  law  to  l)e,  that  an 
action  may  be  maintained  for  the  malicious  interference  witli 
the  business  of  another,  his  occnjiation,  profession  or  way  of  oh- 
taininc-  a  livelihood,  and  aflirmed  a  judgment  of  six  thousand 
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dollars  in  favor  of  the  plaintiff.  The  case  came  to  this  court, 
where  it  is  reported  in  176  111.  608,  68  Am.  St.  Eep.  202,  52 
Is^.  E.  924,  54  N.  E.  524.  The  judgment  of  the  appellate  court 
was  affirmed,  and  it  appears  from  the  statement  of  facts  made 
by  this  court  that  with  some  of  the  persons  who  did  work  for 
her  the  arrangement  was  that  they  would  do  her  work  as  long 
as  the  laundry  association  did  not  interfere,  and  that  these 
persons,  among  others  with  whom  she  had  contracts  for 
specific  periods,  were  induced  by  threats  made  by  the  laundry 
association  to  cease  connection  in  business  with  appellee.  Ap- 
pellants contended  that  their  ^^'  acts  were  not  mere  malicious 
acts,  done  solely  with  the  intent  to  injure  plaintifi^'s  business, 
but  were  in  the  line  of  legitimate  competition.  It  was  there 
said  by  this  court  (p.  614  of  176  III,  68  Am.  St.  Eep.  203,  52  N. 
E.  925)  :  "x\o  persons,  individually  or  by  combination,  have 
the  right  to  directly  or  indirectly  interfere  or  disturb  another 
in  his  lawful  business  or  occupation,  or  to  threaten  to  do  so, 
for  the  sake  of  compelling  him  to  do  some  act  which,  in  his 
judgment,  his  own  interest  does  not  require.  Losses  willfully 
caused  by  another,  from  motives  of  malice,  to  one  who  seeks 
to  exercise  and  enjoy  the  fruits  and  advantages  of  his  ov.-n  en- 
terprise, industry,  skill  and  credit,  will  sustain  an  action.  It 
is  clear  that  it  is  unlawful  and  actionable  for  one  man,  from 
unlawful  motives,  to  interfere  with  another's  trade  by  fraud 
or  misrepresentation,  or  by  molesting  his  customers  or  those 
who  would  be  customers,  or  by  preventing  others  from  work- 
ing for  him  or  causing  them  to  leave  his  employ  by  fraud  or 
misrepresentation  or  physical  or  moral  intimidation  or  per- 
suasion, with  an  intent  to  inflict  an  injury  which  causes  loss." 
It  is  true  that  in  the  additional  opinion  delivered  upon  the 
petition  for  rehearing  Mr.  Justice  Phillips  distinguishes  the 
case  of  Allen  v.  Flood,  67  L.  J.  Q.  B.  119,  by  pointing  out  tlie 
fact  that  in  the  latter  case  there  was  no  contract  the  breach  of 
which  was  induced  by  the  defendant,  while  in  the  Doremus  case 
contracts  existed  in  which  the  plaintiff  had  a  property  riglit 
and  which  were  broken  as  a  result  of  the  actions  of  the  de- 
fendants; but,  as  we  liave  already  seen,  the  clear  Aveight  of 
authority  is  to  the  effect  that  where  the  contract  is  one  of 
cmplovment,  it  is  immaterial  wliether  it  is  for  a  fixed  period 
or  is  one  which  is  terminable  by  either  party  at  will,  both 
parties  being  willing  and  desiring  to  continue  the  employment 
under  that  contract  for  an  indefinite  period. 

Am.    St.    Rep.,    Vol.    99— 1.3^ 
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We  therefore  conclude,  lioth  upon  reason  and  anthority,  that 
where  a  third  party  indnces  an  employer  to  dischar<re  his  em- 
ploye who  is  working  under  a  contract  ^^^  terminable  at  Avill, 
but  tinder  which  the  employment  wonld  have  continued  in- 
definitely, in  accordance  with  the  desire  of  the  employer,  except 
for  such  interference,  and  where  the  only  motive  moving  the 
third  party  is  a  desire  to  injure  the  employe  and  to  benefit  him- 
self at  the  expense  of  the  employe  by  compelling  the  latter  to 
surrender  an  alleged  cause  of  action,  for  the  satisfaction  of 
wliich,  in  whole  or  in  part,  such  third  party  is  liable,  and  where 
such  right  of  action  does  not  depend  upon  and  is  not  con- 
nected with  the  continuance  of  such  employment,  a  cause  of 
action  arises  in  favor  of  the  employe  against  the  third  party. 

Appellee  asked  no  instruction  on  the  trial  in  the  superior 
court.  In  addition  to  the  instructions  given  at  the  request  of 
appellant  the  court  gave  one  instruction  of  its  own  motion. 
In  this  instruction  the  word  "plaintiff"  was  in  one  instance  in- 
advertently used  instead  of  the  Avord  "defendant,"  but  Ave  do 
not  think  the  jury  could  have  been  misled  therel)y. 

Other  objections  are  made  in  reference  to  the  action  of  tlie 
court  in  passing  upon  instructions  and  the  admission  of  evi- 
dence. We  have  carefully  considered  these,  and  are  of  tlio 
opinion  that  the  appellant  sustained  no  Avrong  of  Avliich  it  can 
complain  here. 

It  is  urged  that  the  verdict  is  excessive  in  amount.  We 
have  frequently  held  that  this  question  is  conclusively  deter- 
mined by  the  judgment  of  the  appellate  court. 

The  judgment  of  the  appellate  court  Avill  be  afiirnicd. 

Justices  Wilkin  and  Cartwright  Dissented,  and  contended  thnt 
the  guni-anteo  company  had  an  unconditional  ritrht  to  terminate  its 
contract  of  jxnaranty  at  will,  with  or  without  any  reason  therefor, 
and  that  its  threat  to  cancel  it  at  once  "^as  not  a  threat  to  do  a 
le<:al  wronj;  for  whitdi  it  was  ansv.-eralde  to  the   discliarjied   emidoye. 

The  ■ahovc-nameil  justices  said:  "The  cause,  ami  only  cause,  of 
the  discharge  of  appellee  was  the  tlireat  of  appellant's  afreiit,  Kol  i- 
nctt,  to  exercise  the  rij^ht  reserved  in  the  policy  and  cancel  it,  un- 
less the  appellee  shouM  be  discharged.  AVe  see  no  justifieat idii  f.ir' 
sayin;,^  that  the  threat  was  to  cancel  the  riolicy  in  any  dilTerent  way 
fioni  that  provided  in  it.  IIa\-in^r  ;,n  ahsolute  le^^al  riijjht  to  eani-cl 
the  policy  at  its  own  election,  the  threat  of  appellant  to  do  it  was 
not  a  tlireat  to  do  a  le^'al  wronf:.  Tf  there  was  a  lecjal  ri(.dit  to 
caneel  the  ]i(dicy  it  was  not  unlawful  to  declare  an  intention  to  d  i 
so,  and  if  the   riylit   was  not  affected   by   the  reasons   influencinj,^  ap- 
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pellant's  action,  the  motive  was  immaterial.  The  motive  which 
actuated  Eobinett  in  threatening  to  exercise  the  legal  right  of  ap- 
pellant secured  to  it  by  its  contract,  and  terminate  the  insurance, 
was  to  force  a  settlement  of  the  suit  and  to  prevent  the  insured 
from  furnishing  appellee  with  lucrative  employment  while  carrying 
on  the  suit,  which  was,  in  effect,  against  appellant.  If  there  was 
any  legal  liability  for  appellee 's  injuries  the  liability  was  upon  ap- 
pellant to  the  extent  of  five  thousand  dollars,  and  it  was  bound  by 
the  policy  to  defend  the  suit  or  settle  it  at  its  own  cost.  There 
was  no  evidence  tending  to  prove  that  the  officers  or  agents  of 
appellant  did  not  honestly  believe  that  there  was  no  legal  liability 
for  such  injuries.  So  far  as  appeared,  the  position  of  appellant  that 
appellee   had   no   legal   claim   against   it    or   Arnold,    Schwinn    &    Co. 

was  assumed   in   entire   good   faith   and    on   suificient   grounds 

It  was  held  in  Kaycroft  v.  Tayntor,  68  Vt.  219,  54  Am.  St.  Eep. 
882,  35  Atl.  53,  that  'if  one,  in  the  exercise  of  a  lawful  right, 
threatens  to  terminate  a  contract  between  himself  and  another, 
unless  the  latter  discharges  his  employe  not  engaged  for  any  definite 
time,  the  discharged  employe  has  no  right  of  action  for  damages 
against  the  party  making  the  threat,  although  his  motive  in  pro- 
curing the  discharge  may  have  been  inspired  by  malice.'  " 

The  learned  justices  quoted  from  the  decision  in  Perkins  v. 
Pendleton,  90  Me.  258,  60  Am.  St.  Eep.  252,  38  Atl.  96,  to  the 
effect  that:  "We  think  that  the  important  question  in  a  ease  of 
this  kind  is  as  to  the  nature  of  the  defendant's  act  and  the  means 
adopted  by  him  to  accomplish  his  purpose.  Merely  to  induce  an- 
other to  leave  an  employment  or  to  discharge  an  employe  by  pu''- 
Buasion  or  argument,  however  whimsical,  unreasonable  or  absurd,  is 
not,  in  and  of  itself,  unlawful,  and  we  do  not  decide  that  such 
interference  may  become  unlawful  by  reason  of  the  defendant 's  ma- 
licious motives,  but  simply  that  to  intimidate  by  threats,  if  the 
threats  are  of  such  a  character  as  to  produce  this  result,  and  thereby 
cause  him  to  discharge  an  employe  who  he  desires  to  retain  and 
would  have  retained  except  for  such  unlawful  threats,  is  an  action- 
able wrong.  Nor  do  we  differ  from  the  recent  decision  of  the  Ver- 
mont court  in  the  case  above  referred  to,  which  holds  that  a  threat 
to  do  what  the  defendant  had  a  right  to  do  would  not  be  such  a 
one  as  to   make  the  defendant  liable  in  an  action  of  this  kind." 

In  conclusion  they  said:  "We  think  the  conclusion  must  be  that 
the  evidence  produced  upon  the  trial,  with  all  its  legal  intendments, 
not  only  failed  to  fairly  tend  to  prove  that  the  plaintiff's  di'^dinroe 
was  accomplished  by  the  illegal  acts  of  the  defendant,  but  tliat  it 
affirmatively  showed  tliat  it  was  accomplished  by  threatening  to  d'> 
that  which  it  had  the  lawful  right  to  do,  and  therefore  tlie  trial  court 
erred  in  refusing  to  give  the  peremptory  instruction  asked  to  return 
a  verdict  of  not  guilty." 


196  American  State  EEroRTs,  Vol.  99.     [Illinoi?, 

An  Employe  mny  maintain  an  action  for  damages  against  a  tliir^l 
person  who  maliciously  procures  his  employer  to  discharge  him 
(Chipley  v.  Atkinson,"^  23  Fla.  206,  11  Am.  St.  Rep.  3G7,  1  South. 
03-1;  Moran  v.  Dunj.hy,  177  Mass.  485,  S3  Am.  St.  Rep.  289,  59  N. 
E.  125),  even  when  the  contract  of  service  is  such  that  the  employer 
may  dismiss  his  employe  at  pleasure:  Perkins  v.  Pendleton,  90  Me. 
166,  60  Am.  St.  Eoip.  ^252,  38  Atl.  96.  As  to  the  liability  to  an 
employer  of  a  third  person  inducing  an  employ6  to  quit  the  service, 
see  the  monographic  note  to  Webber  v.  Barry,  11  Am.  St.  Rep.  474- 
478.  And  as  to  actions  gonerallj^  for  inducing  one  to  break  his 
contract,  see  the  monographic  note  to  Eaymoud  y,  Yarriugtou,  97 
Am.    St.    Rep.    923-928. 


ma:\ieeow  v.  xattoxal  lead  compaxy. 

[206    111.    626,    69    N.    E.    504.] 

GUARANTY — Continuing — Limit  of  Indebtedness — Sales  on 
Credit. — A  contract  of  guaranty  executed  by  directors  and  stock- 
holders in  a  corporation  reciting  that  they  desire  the  obligee  to  con- 
tinue to  sell  goods  to  their  corporation,  and  guarantee  "payment 
upon  demand  of  all  moneys,  debts,  obligations,  and  demands,  of 
wdiatever  nature  and  character,  now  due,  or  which  may  thereafter 
become  due,"  from  such  corporation  to  the  obligee,  is  not  limited 
to  the  indebtedness  then  existing,  but  covers  that  and  all  sales 
thereafter  made  to  the  corporation  b-^'  the  obligee,  on  credit  in  tho 
due  course   of  l)usiness.      (p.   198.) 

GUARANTY — Continuing — Must  be  Reasonable  as  to  Time 
and  Amount. — 1_^  a  contract  "f  guaranty  is  continuing  or  unlimited,  as 
to  ])eriod  of  time  or  amount,  such  time  and  amount  must  be  rea- 
sonable under  the  circumstances  of  the  jiarticular  case.      (p.   200.) 

GUARANTY — Continuing — Revocation. — A  contract  of  guar- 
anty entered  into  to  induce  the  obligee  to  continue  to  sell  goods 
to  the  obligor  and  guaranteeing  payment  of  all  delits  now  due,  or 
which  may  thereafter  become  due  from  the  latter  to  tho  former, 
may  be  revoked  or  withdrawn  at  any  time  upon  notice  to  the  oli- 
ligee,  and  the  obligor's  liability  will  then  cover  only  sucji  indebted- 
ness on  sales  as  are  made   previous  to  such   notice,     (p.   200.) 

GUARANTY — Default  of  Principal— Notice. — ]f  a  contract  of 
guaranty  is  a  collateral  continuing  one,  the  guarantor  is  entitled 
to  i-cnsonalile  notice  of  the  default  of  the  principal  dolitor,  but 
fnilu'-e  of  the  obligee  to  give  such  notice  can  be  availed  of  only  to 
ll'o  extent  of  actual  loss  or  damage  suffered  by  tlie  guarantor 
therefrom,      (p.    201.) 

GUARANTY — Default  of  Principal— Burden  of  Proof.— If  a 
G'narantor  sc(d\s  to  relieve  himself  from  liability  \ipnii  tlii>  ginimd 
tint  notice  of  the  default  of  the  jirinripni  di'htor  was  not  'jiNen 
hini  in  a  reasonaldo  time,  the  burden  of  proof  re^ts  upon  liini  to 
Sliow  failure  to  gi^■e  iiotiee  and  consernu'ut  injury  by  the  loss  <if  t'l'? 
whole  or  a  part  of  the  ilcbt  for  whieh  he  stood  as  snri'ty.  Such 
f'lilure  to  give  notice  resulting  in  damage  is  matter  of  defense, 
(p.    202.) 

GUARANTY.-- Notice  of  Default  of  Principal  Debtor  nee,l  not 
be    given    by    the    obligee    in    a    contract    of    guaranty    to    the    obligor 
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■when  the  latter  has  notice  from  an  independent  source,  or  where 
it  is   his  dutv  under  the  law  to  take  notice,     (p.  203.) 

CORPORATIONS— Knowledge  of  Directors — Presumption. — 
Directors  in  a  corporation  are  conclusively  presumed  to  know  its 
condition  financially,  its  business,  its  receipts  and  expenditures, 
and  all  the  general  facts  which  go  to  make  up  its  condition  and  busi- 
ness as  shown   by  the   entries    on   its   regular  books,     (p.   203.) 

GUARANTY — Directors  of  Corporation  as  Guarantors  When 
Chargeable  with  Notice. — Directors  of  a  corporation  as  guarantors 
of  all  indebtedness  which  thereafter  might  become  due  from  their 
corporation  to  the  obligee  in  the  contract  of  guaranty  are  charge- 
able with  notice  of  the  financial  condition  of  their  corporation,  the 
extent  of  the  indebtedness  under  their  contract,  and  of  the  default 
of  the  corporation,     (p.  203.) 

B.  Landon,  for  the  plaintiff  in  error. 

Tenney,  McConnell,  Coffeen  &  Harding,  for  the  defendant  in 


^^^  RICKS,  J.  Plaintiff  in  error's  contention  is,  that  the 
superior  and  appellate  courts  erred  in  construing  the  guaranty 
to  cover  purchases  made  by  the  Berner-Mayer  Company  after 
March  19,  1897 — the  date  of  the  guaranty.  This  question  was 
raised  by  a  holding  presented  to  the  court  and  refused,  to  the 
effect  that  the  guaranty  only  covered  all  indebtedness  existing 
at  the  time  of  its  date.  This  ^^^  contention,  we  think,  is  with- 
out merit.  The  preamble  of  the  instrument  recites  that  the 
parties  to  the  guaranty  "^desire  that  the  said  Xational  Lead 
Company  shall  continue  to  sell  goods  to  the  said  Berner-Mayor 
Company,  and  have  requested  it  so  to  do,*'  and  the  lang-i;age 
of  the  guaranty  itself  purports  to  cover  all  delfts,  of  whatever 
nature  or  character,  "now  due  or  which  may  hereafter  become 
due  from  said  Berner-Mayer  Company  to  the  said  Xational 
Lead  Company."  As  was  said  by  tlie  appellate  court :  ^"Look- 
ing at  the  instrument  as  a  whole,  it  is  certainly  open  to  the 
construction  that  it  was  intended  to  cover  debts  not  only  due 
but  which  might  become  due  thereafter,  in  pursuance  of  the 
express  wish  of  the  guarantors  that  the  lead  company  should 
continue  to  sell  goods  to  the  Berner-Mayer  Company,  It  can- 
not fairly  be  said  that  the  recitals  limit  the  guaranty  to  said 
present  indebtedness,  as  counsel  contends." 

It  is  next  urged  that  .tlie  guaranty  in  question  docs  not  aji- 
ply  to  or  cover  sales  made  by  the  defendant  in  error  to  the 
Berner-Mayer  Company  upon  thirty  days'  credit,  and  that  as 
the  entire  demand  is  for  goods  so  sold,  the  defendant  in  error 
ought  not  to  recover  on  the  guaranty.  This  question  was  rnist'd 
in  the  trial  court  by  plaintiff  in  error  requc.-ting  the  court  to 
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hold,  as  a  matter  of  law.  that  plaintiff  in  error  was  not  liahle 
to  defendant  in  error  '"for  goods  sold  and  delivered  hy  said 
National  Lead  Coinpany  to  the  Berner-Mayer  Company  upon 
thirty  days'  credit."  Tliis  holding  the  court  refused.  In  sup- 
port of  this  contention  plaintiff  in  error  cites  ]\riller  v.  Stewart, 
9  AMieat.  680,  Shrefller  v.  Xadelhoffer,  133  111.  53G,  23  Am.  St. 
Eep.  626,  25  N.  E.  630,  and  other  cases,  wherein  the  proposi- 
tions are  announced  and  held  that  the  "liahility  of  a  surety  is 
not  to  he  extended  by  implication  heyond  the  terms  of  tlie 
contract,"  and  that  the  surety  or  guarantor  will  not  bo  held 
answerable  unless  the  contract  is  strictly  pursued.  We  are 
imable  to  see  how  this  court  is  aided  or  plaintiff  in  error  bene- 
fited by  the  rules  here  invoked.  ^^'^  They  can  only  be  applied 
when  it  is  determined  what  is  the  legal  effect  of  the  guaranty 
in  question,  or,  in  other  words,  the  scope  of  the  undertaking  of 
the  guarantors.  The  contract  must  be  construed  by  and  from 
its  own  tei'ms  and  provisions,  as  far  as  they  furnish  a  giii(h', 
and  in  aid  tliereof  the  circumstances  of  the  making  of  tlie 
contract  may  be  taken  into  consideration.  By  tlic  exprc-^s 
words  of  the  contract  the  makers  guarantee  the  '■])ay!nent, 
upon  deuiand,  of  all  moneys,  debts,  obligations  and  demands, 
of  wliatever  nature  or  cliaracter,  now  due  or  wliicb  may  here- 
iihvY  1)!  come  due  from  the  Berner-^layer  Company."  Tlie  lan- 
guage is  lu'oad,  and  if  given  the  interpretation  it  would  usually 
import,  must  be  held  to  cover  not  only  the  indel)tedness  exist- 
ing at  tlic  time  of  the  execution  of  the  guaranty  and  might 
then  1)0  due  or  might  tliereafter  become  due,  but  also  such 
indebtedness  as  might,  in  due  course  of  trade,  thereafter  be 
created  and  become  due.  If  a  guaranty  is  clear  in  its  term.s 
it  must  be  interpreted  and  construed  according  to  the  language 
used;  '•'that  is  to  say,  the  parties  luust  be  presumed  to  have 
meant  that  which  their  language  cb^irly  im])orts.  It  is  not 
what  one  of  the  pai'ties  may  have  intended,  but  what  is  sliown 
bv  tlie  contract  to  have  been  the  intention  of  both  jiariirs": 
Peoria  Sav.  etc.  Tru>t  Co.  v.  l-:i<1er,  IdT)  111.  -jT),  -IT)  X.  I].  1(IS3. 
F])on  examination  of  tlie  conti'act  in  rpiestion  it  ajirioars, 
from  its  recitals,  that  defendant  in  error  bad  sold  and  deliv- 
ered LToods  to  the  Bi'rner-'Maver  Comjtany  on  ofjen  account, 
and  tliat  the  latter  owed  the  defendant  in  ei-ror  for  goods  so 
sold  and  for  other  accounts.  It  also  ap])ears  Ibat  I  lie  guai-an- 
tors  were  "interested  in  the  said  l')ern(T-'Mayer  Company,  as 
stockholders  and  directors  tliereof;  that  defendant  in  error  bad 
refused  to  pern.iit  the  indebtedness  of  the  ]^)erner-^layer  Com- 
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pany  to  increase  until  tlie  present  indebtedness  was  amply  se- 
•cured;  that  the  guarantors  desired  that  the  defendant  in  error 
should  continue  to  sell  goods  to  the  said  Berner-Mayer  Com- 
pany, **^*  and  so  requested;  that  the  guarantors  agreed  to 
furnish  to  defendant  in  error  security  of  all  accounts,  "due 
and  to  become  due."  From  these  recitals  it  is  evident  tliat 
plaintiff  in  error  and  his  coguarantors  knew,  not  only  that  de- 
fendant in  error  had  been  selling  the  Berner-Mayer  Company 
■goods  upon  open  account,  but  that  these  accounts  so  existing 
comprised  both  classes  of  debts — that  is,  those  that  were  due  and 
those  that  were  not  due  but  were  to  become  due.  Furthermore, 
as  directors  of  the  Berner-Mayer  Company  it  was  the  duty  of  tbe 
guarantors  to  have  knowledge  of  its  affairs  and  the  nature, 
extent  and  character  of  its  indebtedness,  and  the  recitals  of 
tlicir  undertaking  tend  most  strongly  to  show  that  they  did 
know.  They  desired  defendant  in  error  to  continue  to  extend 
-credit  to  the  Berner-Mayer  Company,  and  agreed  that  they 
would,  on  demand,  pay  defendant  in  error  all  moneys,  debts, 
obligations  and  demands,  of  whatever  nature  or  character,  tb,en 
■due  or  that  might  thereafter  become  due.  Their  guaranty  was 
not,  by  such  language,  limited  to  sales  on  open  account  that 
should  be  payable  by  the  Berner-Mayer  Company  upon  demand 
of  defendant  in  error,  but  "moneys,  debts,  obligations  and  de- 
mands, of  whatever  nature  or  character";  nor  such  debts  or 
obligations,  only,  as  defendant  in  error  could  any  moment  de- 
mand and  thereby  make  due,  but  the  guarantors  would,  on  de- 
mand, pay  the  debts,  obligations  and  demands  duo  and  tliere- 
after  to  become  due.  The  general,  and  we  may  say  tbe  sole, 
object  of  the  guarantors  was  to  ol)tain  from  defendant  in  error 
the  further  continuation  of  sales  to  the  Berner-Mayer  Com- 
pany on  time.  Defendant  in  error  needed  no  guaranty  if  it 
was  to  sell  for  cash,  and  the  use  of  the  words  •"oijligations  and 
demands,  of  whatever  nature  or  character,"  in  conjunction  with 
the  words  "all  moneys,  debts,"  would  seem  useless  and  meaning- 
less unless  the  parties  contemplated  that  the  goods  to  l>c  sold 
on  credit  would  be  upon  the  usual  terms  of  credit,  or  tbat 
notes  or  otber  evidences  ^^^  of  the  indebtedness  arising  from 
such  sales  might  be  taken  by  defendant  in  error,  otberwise  ■■ail 
moneys  and  debts''  woukl  have,  according  to  pbiintiff  in  eri'or's 
contention,  been  descriptive  of  the  full  extent  of  thuir  under- 
taking of  payment. 

Counsel  for  plaintiff  in  error  says  that  tlie  guarantors  sliould 
have  had  the  right  to  go  to  defendant  in  error  at  anv  time 
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and  require  clefenclant  in  error  to  demand  payment^  and  if 
not  paid  by  the  Berner-Mayer  Company  the  guarantors  should 
have  had  the  right  to  pay  at  once  and  be  subrogated.  They 
might  have  had  that  right  if  they  had  so  contracted,  but  we  are 
unable  to  construe  the  contract  before  us  as  so  providing  or  in- 
tending. 

It  is  5.aid  in  support  of  this  contention,  that  if  this  contract 
is  held  to  he  a  continuing  guaranty  and  to  l)e  applicable  to 
sales  upon  thirty  days'  credit,  then,  in  law,  there  is  no  pro- 
tection to  the  guarantor,  and  that  defendant  in  error  might  as 
well  have  sold  on  ten  or  thirty  years'  time  as  upon  thirty  days' 
time.  This  contention  is  not  sound.  We  think  the  greater 
weight  of  authority  is  agreed  that  where  the  guaranty  is  a  con- 
tinuing one,  and  is  unlimited  as  to  duration  and  amount  for 
which  the  guarantor  will  be  lial)le,  such  time  and  amount  must 
be  reasonable,  under  the  circumstances  of  the  particular  case : 
Lehigh  Coal  Co.  v.  Scallen,  61  i^linn.  163,  63  X.  W.  245;  14 
Am.  &  Eng.  Ency.  of  Law.  2d  ed.,  1140.  The  guarantors 
could  have  limited  their  undertaking  both  as  to  time  and 
amount  had  they  seen  fit  to  do  so,  but  from  a  reading  of  tlio 
guaranty  it  would  seem  that  tlieir  desire  and  intention  were 
that  both  should  be  unlimited. 

Xor  were  the  guarantors  without  reasonable  protection  against 
the  acts  of  the  Berner-Mayer  Company  under  the  contract  as 
it  is  construed  by  us.  As  to  all  the  indel)tedness  created  after 
the  execution  of  the  guaranty  the  undertaking  Avas  collateral 
and  continuing,  and  could  l)e  revoked  or  witlidrawn  at  any 
time  thereafter  upon  notice  to  defendant  in  error,  and  the 
guarantors'  liability  *^"''  would,  in  such  case,  only  cover  tlie 
sales  made  pursuant  to  it  and  l)efore  the  notice:  14  Am.  & 
Eng.  Encv.  of  Law,  2d  ed..  11  GO.  and  authorities  cited. 

The  case  of  Hunt  v.  Smitli,  17  Wend.  179,  31  Am.  Dec.  296, 
is  mainlv  relied  on  l)y  ])lainti(f  in  error  in  support  of  his  con- 
tention. Wo  have  examined  that  case  and  do  not  tliink  it  a])|ili- 
(■able  to  tlie  gnai-antv  liefore  us.  In  tlie  case  cited  tlie  guarantv 
was  an  expre-s  undertaking  to  jmw  for  goods  that  miglit  iie 
furni>lied  a  ])ro|)o>ed  purchaser  to  the  amount  of  seventy  dol- 
lars, and  coneluded  witli  tlie  expre.-sion.  "and  I  will  be  res])uii>i- 
ble  to  vou  for  that  sum."'  Cloods  were  sold,  relying  on  tlint 
fuarantv.  on  tbirtv  davs'  credit,  and  the  court  held  that  tlio 
•■niai'antv  did  not  cover  such  sale-:.  A  Tiiarked  dilferencc  wiK 
be  found  between  the  guarantv  there  and  the  one  at  l)ai-.  in 
Hunt  V.  Smith  there  w;is  a  direct  and  absolute  uudei-taking  to 
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pay  to  the  amount  in  the  guaranty,  and  the  guaranty  was  an 
accommodation  one,  in  which  the  guaranty  had  no  show  of  in- 
terest, while  in  the  case  at  bar  the  guarantors,  as  shown  by  the 
recitals  in  the  instrument  of  guaranty,  were  in  fact,  though  not 
in  law,  the  persons  to  whom  and  for  whose  benefit  the  sales 
were  to  be  made.  They  were  both  directors  and  stockholders  of 
the  Berner-Mayer  Company,  and  were  making  a  personal,  stren- 
uous effort  and  extending  their  personal  credit  in  their  en- 
deavor to  carry  the  failing  business  of  the  Berner-Mayer  Com- 
pany. Its  credit  was  then  impugned  and  impaired,  and  they 
were  vitally  interested  in  maintaining  and  continuing  the  credit, 
and,  as  it  seems  to  us,  the  whole  consideration  to  the  guarantors 
was  that  defendant  in  error  should  sell  to  the  Berner-Mayer 
Company  on  credit. 

Plaintiff  in  error  contends  that  he  was  entitled  to  timely 
notice  of  the  default  of  the  Berner-Mayer  Company,  and  that 
as  notice  was  not  given  for  about  a  year  and  a  half  after  the 
failure  and  assignment  of  said  company,  he  is  released.  Plain- 
tiff in  error  offered  a  holding  that  it  was  the  duty  of  defend- 
ant in  error  to  give  him  ^^^  "notice  of  the  default  of  the  Berner- 
Mayer  Company  within  a  reasonable  time,"  and  also  offered 
another  holding  to  the  effect  that  althoiigh  plaintiff  in  error 
was  a  stockholder  and  director  of  the  Berner-Mayer  Company, 
such  fact  would  not  relieve  defendant  in  error  from  its  duty 
to  give  timely  notice  of  the  default;  and  further  asked  tlic 
court  to  hold  that  tlie  burden  of  proof  was  upon  the  defend- 
ant, in  error  to  show  that  it  had  given  notice  of  default  within 
a  reasonable  time.     Tlie  court  refused  tliese  holdings. 

The  general  rule  undoubtedly  is,  that  where  the  guaranty, 
as  here,  is  a  collateral,  continuing  one,  the  guarantor  is  entitled 
to  reasonal)le  notice  of  the  default  of  the  principal  debtor: 
Taussig  V.  Peid,  145  111.  488,  36  Am.  St.  Pep.  501,  32  ]\t.  p]. 
918.  The  purpose  of  this  notice  is  to  enable  the  guarantor,  if 
he  elects  to  pay  the  guaranty  and  at  once  proceed  against  the 
principal  debtor,  to  reimburse  himself  for  the  moneys  tluis 
paid.  Tlie  right  to  this  notice  is  not  an  absolute  riglit.  how- 
ever, in  the  sense  tliat  the  failure  to  give  it  will,  in  all  l-osct. 
and  under  all  circumstances,  release  the  guaraiitor,  but  it  is 
a  relative  right,  and  the  failure  to  give  it  can  only  be  availcMl 
of  when  it  is  made  to  appear  that  the  guarantor  has  suH'ored 
loss  by  such  failure:  Taussig  v.  Peid,  145  III.  488,  3i;  Am. 
St.  Pep.  504,  32  X.  E.  918.  "if  at  the  time  of  tlie  (b'faiilt  of 
the  principal  debtor  the  latter  is  insolvent,  so  tliat  tlie  creditor 
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cannot  collect  his  debt  or  any  part  thereof,  the  failure  to  give 
notice  of  the  default  can  work  no  injury  to  him,  and  therefore 
such  failure  would  he  no  defense.  There  must  not  only  be  a 
want  of  notice  within  a  reasonable  time,  but  also  some  actual 
loss  or  damage  thereby  caused  to  the  guarantor,  and  if  such  loss 
or  damage  docs  not  go  to  the  whole  amount  of  the  claim,  but 
is  only  to  a  part,  the  guarantor  is  not  wholly  discharged,  but 
only  pro  tanto.  Before  a  guarantor  can  be  discharged  by  the 
failure  of  the  creditor  to  give  notice,  it  is  incumbent  upon  the 
guarantor  to  show  that  he  is  prejudiced  by  such  failure :  Rhett 
V.  Poe,  3  How.  457;  1-f  Am.  &  Eng.  "-^^  Ency.  of  Law,  2d  ed., 
1152.  Such  being  the  rule,  it  would  seem  that  the  question  of 
notice  or  want  of  notice  is  a  matter  of  defense.  The  guarantee 
has  made  a  case  by  showing  a  guaranty  broad  enough  to  cover 
the  transaction,  and  a  sale  or  sales  in  compliance  with  and  in 
reliance  upon  the  guaranty  and  the  default  of  the  principal, 
and  if  the  guarantor  seeks  to  relieve  himself  from  the  liability, 
and  upon  the  ground  that  notice  of  the  default  was  not  given 
him  witliin  a  reasonable  time,  the  burden  rests  upon  him  to 
show  the  failure  to  give  the  notice,  and  the  consequent  injury 
by  the  loss  of  tlie  whole  or  a  part  of  the  debt  for  wliich  he 
stood  as  surety:  Furst  etc.  "SlU^.  Co.  v.  Black,  111  Ind.  308,  12 
N.  E,  501;  Ehett  v.  Poo,  2  How, -457;  Voltz  v,  Harris,  40  HI. 
155;  Farmers'  etc.  Bank  v.  Kercheval,  2  Mich,  505, 

In  Furst  etc,  Mfg.  Co,  v.  Black,  111  Ind,  308,  12  X,  E,  504, 
the  court  say:  "The  failure  to  give  notice,  and  tlie  resulting 
damages,  were,  however,  matter  of  defense."  In  the  case  at 
bar  evidence  was  offered  by  plaintiff  in  error  for  the  purpose 
of  showing  failure  to  give  notice  of  default  and  consequent  in- 
jury.    The  evidence  was  objected  to  and  the  objection  sustained. 

Tbo  entire  oil'er  as  made  by  plaintiff  in  error  was,  that  he 
had  ]io  notice  until  December,  1898,  that  credit  had  been  ex- 
tended 'l)y  defendant  in  error  to  the  Berner-^Mayer  Com])any 
subse(iu('iit  to  the  date  of  the  guaranty  sued  on,  and  had  no 
notice  of  the  default  of  tlie  I'erner-^Iayer  Comjiany  until  the 
same  date;  that  tlie  Berner-Mayer  Company  was  in  possession 
of  a  large  amount  of  goods,  and  continued  to  do  business  in 
Chicago,  New  York  and  Brooklyn  until  I^eccmlx'r  17,  1897, 
and  was  in  possession  of  enough  goods  during  all  tlie  tir.)f>  that 
intervened  from  the  making  of  tbe  guaranty  until  December 
17.  1897 — the  date  upon  which  it  made  an  assignment — to 
liave  satisfied  the  claim  of  defendant  in  error. 
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A  creditor  is  not  required  to  give  notice  of  default  to  a 
guarantor  where  the  guarantor  has  notice  from  an  independent 
^^'"^  source,  or  where  it  is  his  duty,  under  the  law,  to  take  no- 
tice, or,  in  other  words,  where,  in  law,  he  is  chargeable  with 
notice.  The  law  does  not  require  a  useless  act.  In  the  case  at 
bar  the  guarantors,  by  their  written  guaranty,  styled  themselves 
as  both  directors  and  stockholders  of  the  Berner-Mayer  Com- 
pany. As  directors  it  was  their  duty  to  know  the  liability  and 
financial  condition  of  the  company,  and  from  the  recitals  in 
the  guaranty  they  did  know,  at  the  time  the  guaranty  was 
made,  that  the  company  was  in  del3t  to  defendant  in  error  to 
such  an  extent,  and  its  financial  condition  and  character  had 
then  become  such,  that  defendant  in  error  would  not  extend  it 
further  credit  without  the  guaranty  in  question.  In  Eliett  v. 
Poe,  2  How.  457,  in  discussing  a  similar  question  to  tlie  one 
liere  presented,  it  is  said  (p.  483)  :  ''^If  the  drawer  of  the  bill 
was  in  truth  the  partner  of  the  acceptor,  either  generally  or  in 
the  single  adventure  in  which  the  bill  made  a  part,  in  that 
event  notice  of  dishonor  of  the  bill  by  the  liolder  to  the  drawer 
need  not  have  been  given.  The  knowledge  of  one  partner  was 
the  knowledge  of  the  other,  and  notice  to  one  notice  to  the 
otlier."  Mr.  Thompson,  in  his  work  on  Corporations,  in  s]x:ak- 
ing  of  the  duties  of  directors  of  corporations,  uses  tlie  follow- 
ing language :  'Tt  is  a  sound  view,  at  least  in  so  far  as  tlie 
■question  respects  the  rights  of  third  parties,  that  the  directors 
■of  a  corporation  are  in  law  conclusively  presumed  to  know  its 
condition,  its  business,  its  receipts  and  expenditures,  and  all 
the  general  facts  which  go  to  make  up  that  condition  and  Inisi- 
ness,  as  shown  by  the  entries  on  its  regular  books.  The  rea- 
■son  of  this  is,  that  it  is  their  duty  to  know  these  things  in  the 
■exercise  of  their  official  functions.  This  doctrine  is  said  to 
be  one  founded  in  public  policy,  essential  to  the  safety  of  third 
persons  in  their  dealings  with  corporations,  and  to  tlie  protec- 
tion of  stockholders  interested  in  the  welfare  and  safe  man- 
agement of  corporations"':  4  Thompson  on  Corporations.  4024. 
To  the  same  *^^'^  elTect  is  the  case  of  United  Society  of  Shakers 
V.  Underwood,   9  Ikish,   G09,  15  Am.  Eep.   T31. 

We  think,  under  the  facts  disclosed  by  the  record  in  this 
case,  that  the  rule  announced  by  ^Ir.  I'hompson.  su[jra.  is  aji- 
plicable.  Plaintifi:  in  error,  by  his  written  guaranty,  declared 
himself  both  a  stockholder  and  a  director  of  the  doi'auiting 
.com})any.  He  knew,  tlien,  that  it  was  in  emliarra>>ed  circum- 
stances and  that  it  required  the  guaranty  of  the  men  compos- 
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ing  its  directorate  to  enable  it  to  continue  its  business.  It 
would  seem,  too,  from  tlie  express  language  of  the  guaranty,  that 
tlie  recitals  and  undertakings  of  the  guarantors  in  that  in- 
strument were  the  consideration  upon  which  defendant  in  error 
accepted  the  guaranty  and  continued  the  sales  under  it.  The 
record  showing,  as  we  think  it  does,  that  the  sales  made  after 
the  guaranty  were  in  the  due  course  of  business  and  within  the 
terms  of  the  guaranty  with  defendant  in  error,  it  is  our  duty 
to  hold  that  plaintiff  in  error  was  bound  to  take  notice,  and  will 
be  presumed  to  have  had  notice,  of  the  extent  of  the  purchases 
made  by  the  Berner-Maycr  Company  under  the  guaranty,  and 
of  its  default  in  payment. 

In  tliis  view  of  the  case,  the  refusal  of  the  court  to  adn\it 
the  evidence  offered,  if  error  at  all,  was  harmless.  The  rec- 
ord shows  that  the  last  item  of  defendant  in  error's  account  did 
not  become  due  until  December  9,  1897,  and  on  the  17th  of 
the  same  month — eight  days  after  the  default — the  Berner- 
Mayer  Company  made  an  assignment  for  the  benefit  of  its 
creditors  and  less  than  nine  per  cent  of  its  indebtedness  was 
realized  from  its  assets.  The  duty  of  defendant  in  error  to 
make  demand  of  payment  and  give  notice  of  dcfaidt  did  not, 
if  at  all,  arise  until  within  a  reasonable  time  after  the  trans- 
actions with  the  Berner-Mayer  Company,  based  upon  the  guar- 
anty, wore  closed:  Ferst  v.  Blackwell,  39  Fla.  G21,  22  South. 
802;  Douglas  v.  Eeynolds,  7  Pet.  113;  Montgomery  v.  Kellogg, 
43  Miss.  4S().  5  Am.  Eep.  508.  The  day  after  the  assignment 
defendant  in  error  began  *^"*^  an  attachment  against  the  Bcr- 
uer-Mayer  Company,  but  received  notliing  by  it,  receiving  only 
its  ])er  cent  of  the  general  distribution  under  the  assignment, 
lender  such  conditions  we  would  not  be  prepared  to  say  that 
the  olfer  made  by  plaintiff  in  error  as  to  the  financial  condition 
of  the  Ik'rncr-^laycr  Company  between  the  date  that  the  debts 
became  due,  Deecndjer  9,  1897,  and  the  date  of  tlie  assiginucnt 
of  tlie  coiiipaiiv  (the  lltli).  wn<  suflicient  evidence  u])()n  that 
(piestion  to  relieve  him  from  liability,  even  if  the  plaintiff  in 
error  had  been  entitled  to  notice.  The  rule  is,  that  tlie  plain- 
tilf  in  eiTiir  must  have  ^llo\vn  the  Be nier-. Mayer  Company  had 
suffieient  .iroods  between  those  dates  that  plaintilf  in  error,  liy 
receiving  notice,  could  have  realized  the  debt,  or  some  ]iortio!i 
of  it.  that  was  lo.-t  hy  the  failure  to  give  the  notic(\  'J1ie  mere 
offer  to  show  that  it  was  in  ]>o-ses>ion  or  goods  of  a  large  or 
small  amount,  taken  in  connection  with  its  failure  and  the  pay- 
ment of  but  so  small  a  ]ier  cent  of  its  indebtedness  under  the 
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assignment,  would  contradict  any  presumption,  arising  from 
the  mere  possession  of  a  large  amount  of  goods,  that  plaintilf 
in  error  could  have  realized  the  debt  by  timely  notice  and  ac- 
tion, or  that  plaintiff  in  error,  by  notice,  could  have  paid  and 
saved  himself. 

The  judgment  of  the  appellate  court  is  affirmed. 


A  Contract  of  Guaranty  must  be  construed  by  the  same  rules  which 
are  applied  in  the  construction  of  other  written  agreements,  al- 
though the  guarantor  is  entitled  to  stand  upon  the  strict  terms  of 
his  contract:  London  etc.  Bank  v.  Parrott,  125  Cal.  472,  73  Am.  St. 
Bep.  64,  58  Pac,  164;  Hooper  v.  Hooper,  81  Md.  155,  48  Am.  St. 
Eep.  496,  31  Atl.  508;  Crane  Co.  v.  Specht,  39  Neb.  123,  42  Am. 
St.  Eep.  562,  57  N.  W.  1015.  As  to  what  amounts  to  a  continuing 
guaranty  and  as  to  what  does  not,  see  Sherman  v.  Mullov,  174  Mass. 
41,  75  Am.  St.  Eep.  286,  54  N.  E.  345;  First  Commercial  Bank  v.  Tal- 
bert,  103  Mich.  625,  50  Am.  St.  Eep.  385,  61  N.  W.  8S8;  Taussig  v. 
Eeid,  145  111.  488,  36  Am.  St.  Eep.  504,  32  N.  E.  918;  Mathews  "v. 
Phelps,  61  Mich.  327,  1  Am.  St.  Eep.  581,  28  N.  W.  108;  Hotchkiss  v. 
Barnes,  34  Conn.  27,  91  Am.  Dec.  713;  note  to  Columbus  Sewer-Pipe 
Co.  V.  Ganser,  55  Am.  Eep.  701-703.  And  as  to  the  necessity  of  giv- 
ing notice  of  default,  see  Welch  v.  "Walsh,  177  Mass.  555,  So  Am. 
.St.  Eep.  302,  59  X.  E.  440;  Taussig  v.  Eeid,  145  111.  488,  36  Am. 
St.  Eep.  504,  32  N.  E.  918;  German  Sav.  Bank  v.  Drake  Eoofing  Co.,  112 
Iowa,  184,  84  Am.  St.  Eep.  335,  83  N.  W.  960;  Bishop  v.  Eaton, 
161  Mass.  496,  42   Am.   St.   Eep.   437,  37   X.   E.   665. 


PEOPLE  V.  MOIR. 

[207  111.  180,  69  X.  E.  905.] 

DOMICILE — Presumption  of  Continuance  of. — Whon  a  resi- 
<lenee  is  once  established,  the  presumption  is  that  it  continues,  and 
the  burden  of  proof  is  on  the  party  who  claims  that  it  has  been 
changed,     (p.  206.) 

DOMICILE  OR  RESIDENCE— Evidence  of  Change  of. — 
Where  the  declarations  of  a  party  are  admitted  in  evidem'e  to  show  •^. 
change  of  residence,  they  are  not  considered  as  a  high  class  of 
evidence  and  are  entitled  to  little  weight  when  his  acts  are  not 
consistent  with  them.      (p.  206.) 

DOMICILE  OR  RESIDENCE.— To  Bring  About  a  Change  of 
Residence,  an  intention  to  change  is  not  suUieient,  but  the  cliange 
must  be  actually  made,  which  can  only  be  by  abaniloniiig  tin'  nM 
and  i-ermanently   locating  in  the   new  place   of   resilience,      (p.   2iJ7.) 

DOMICILE  OR  RESIDENCE— When  not  Changed.— Though  a 
person  intends  to  change  his  residence  from  A  to  B  in  the  near 
future,  yet  if  his  going  from  the  former  to  the  latter  place  is  be- 
cause of  his  sudden  illnessi  and .  in  order  that  it  may  be  better 
treated,  and  such  illness  proves  fatal  in  a  few  dnys,  no  ch;ing.' 
of  residence  is  effected,  and  he  must  be  regarded  as  a  resident  of 
A  at  the  time   of  his  decease,      (p.   209.) 
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INHERITANCE  TAXES— Property  Conveyed  in  Lifetime^ 
when  Subject  to. — If  real  property  is  conveyed  with  a  parol  agree- 
ment or  understanding  that  the  grantor  shall  retain  the  right  of. 
possession  and  enjoyment  of  the  whole  or  some  part  thereof  dur- 
ing his  life,  it  is,  after  his  death,  subject  to  the  inheritance  tax  to 
the   extent   of   the   part   so   retained,     (p.    210.) 

INHERITANCE  TAXES  on  Lands  Placed  by  the  Grantor  in 
a  Partnership. — If  a  father  and  his  sons  form  a  partnership  and  on 
tl;e  same  day  he  conveys  real  property  to  them,  the  income  from 
which  is  ever  afterward  during  his  life  carried  to  the  partnership 
account,  such  lands,  after  his  death,  are  subject  to  the  inheritance 
taxes  to  the  extent  of  his  interest  or  share  in  such  partnership,  (p. 
210.) 

Appeal  from  a  jtulg-mcnt  of  the  county  court  of  Henderson 
county  holding  that  tlie  estate  of  I>ol)ert  j\Ioir  was  not  subject  to 
inheritance  taxes,  on  the  ground  that  he  died  a  resident  of 
Burlington,   Iowa. 

II.  J.  Hamlin,  attorney  general,  and  J.  W,  Gordon^  state's 
attorney,  for  the  appellant. 

II.  B.  Safford  and  E.  J.  Grier,  for  the  appellee. 

'^•^  HAXD,  C.  J.  Tlie  controlling  questions  of  law  and 
fact  arising  on  this  record  lie  Avithin  a  very  narrow  compass. 

1.  Was  liohert  Moir  a  resident  of  Henderson  county  at  tlie 
time  of  liis  death?  Mr.  ^Moir  had  lived  in  that  county  for 
many  years,  and  when  a  residence  is  once  estal)lislied  the  pi-e- 
snmption  is  that  it  continues,  and  the  burden  of  proof  is  upon 
the  party  to  show  a  change  who  claims  a  residence  once  estab- 
lislied  has  been  c]\anged :  10  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
G.  In  this  case  the  evidence  relied  upon  to  show  a  change  oC 
residence  of  Mr.  Moir  from  Oquawka  to  Burlington  consisted 
wliollv  of  the  proven  declarations  of  the  deceased.  While  sudi 
declarations  are  admissible  in  evidence,  they  are  not  considered 
a  high  class  of  evidence,  and  when  the  acts  of  the  party  are 
inconsistent  with  his  declarations  the  declarations  are  entiilc<l 
to  hut  little  weight:  Kreitz  v.  Behrensmeyer,  125  111.  141,  S  Aju. 
St.  Bop.  3-10,  17  X.  1'].  2r!2.  The  record  is  voluminous,  and  io 
set  out  in  this  oiiinion  the  declarations  of  Mr.  ]\roir  tc.-tidiM] 
to  by  the  numerous  witnesses  who  testified  u})on  that  sul)jcc-t 
would  serve  no  useful  purpose.  SutTlce  it  to  say,  it  is  clcnr 
there  fi-om  tluit  the  dec-cased  had  made  up  his  mind  to  go  to 
Burlington  and  make  his  home  with  liis  daughter  at  that  pbiee 
at  some  time  in  the  future  not  far  remote  from  the  time  wbeii 
he  actuallv  went  to  Burlington.  The  evidence  of  all  tlie  -wit- 
nesses on  that  point,  with  one  or  two  exceptions,  agrees,  bow- 
ever,  that  at  the  several  times  n])on  which  he  sjjoko  u])on  tlie 
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subject  he  said  he  would  go  to  Burlington  when  the  business 
with  which  he  was  then  connected  was  closed  up.  The  busi- 
ness ^^"^  of  himself  and  sons  at  Oquawka,  during  the  fall  of 
1901,  was  in  process  of  settlement  preparatory  to  the  con- 
templated change.  ISTo  new  goods  were  being  bought  for  the 
store  which  they  were  carrying  on  at  that  place,  and  the  de- 
positors in  the  bank  were  being  paid  off  preparatory  to  trans- 
ferring the  assets  of  the  bank  to  a  national  bank  which  was 
being  organized  at  Oquawka  to  take  on  its  business.  The  busi- 
ness was  not,  however,  closed  up  at  the  time  the  deceased  went 
to  Burlington,  and  it  is  admitted  that  the  various  enterprises 
in  which  Mr.  Moir  was  engaged  continued  to  be  carried  on  bj 
his  sons  until  some  weeks  after  the  death  of  Mr.  Moir.  The 
time,  therefore,  when  the  deceased  had  determined  to  change 
his  residence  had  not  arrived  at  the  time  he  went  to  Burlington. 
To  bring  about  a  change  of  residence  it  is  necessary  that  there 
be  not  only  an  intention  to  change  the  residence,  but  the  change 
must  actually  be  made,  which  can  only  be  effected  by  abandon- 
ing the  old  and  permanently  locating  in  the  new  place  of  resi- 
dence. We  are  strongly  impressed  that 'the  deceased  intended 
to  make  the  change  so  soon  as  his  business  was  closed  up,  but  are 
equally  clear  that  such  intention  was  never  executed  bv  a  per- 
manent abandonment  of  the  old  and  the  selection  of  a  new 
place  of  residence  by  Mr.  ]\Ioir.  It  appears  that  he  was  at  his 
home  in  Oquawka  on  the  7th  of  December,  1901 ;  that  he  was 
indisposed;  that  his  daughter  was  with  him;  that  'Mr.  Tracy 
came  from  Burlington  on  the  afternoon  of  that  day  to  Oquawka, 
expecting  to  spend  the  following  day,  Sunday,  at  the  home  of 
the  deceased;  that  during  the  afternoon  Dr.  Fleming  was  tele- 
phoned to  come  to  Oquawka;  that  he  did  so  and  met  Dr.  Kan- 
son  at  the  residence  of  the  deceased;  that  after  consultation 
they  determined  that  ^Ir.  Moir  was  mainly  sulfering  from  an 
ulcerated  tooth,  and  that  it  was  desirable  he  should  see  lii.s 
dentist  at  once,  who  resided  in  Burlington;  that  tiiereiijion  'Mr. 
and  Mrs.  Tracy  returned  home,  the  deceased  going  with  tlioiri : 
that  the  -^**  dentist  was  sent  for  and  met  him  at  tlio  liouse  of 
his  daugliter,  and  that  other  complications  arising  and  Mr. 
Moir  growing  Avorse,  he  remained  at  tlie  Tracy  home  until  iiis 
death,  which  occurred  December  19,  1901.  It  is  plain  that 
Mr.  Tracy  and  wife  did  not  return  to  Burling-ton  in  company 
with  Mr.  Moir  by  reason  of  tlie  fact  that  after  Dr.  Fleming 
and  Dr.  Hanson  arrived  at  the  liome  of  the  der-pa-od  it  was 
then  agreed  the  time  had  come  when  the  contemplated  change 
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of  residence  should  be  made,  l)ut  that  they  returned  to  their 
home  and  took  the  deceased  with  them  in  order  that  the  de- 
ceased might  readily  receive  the  medical  attention  which  it  was 
thought  he  needed.  To  have  eirocted  a  change  of  residence  at 
that  time  it  was  necessary  that  Mr.  ^foir  should  have  gone  to 
Burlington  with  the  fixed  intention  of  changing  his  residence — 
that  is,  with  the  intention  of  abandoning  his  old  residence  and 
taking  up  a  new  residence  in  Burlington.  The  clear  inference 
to  be  drawn  from  the  evidence  is,  that  the  deceased  went  to 
Burlington  for  the  purpose  of  receiving  medical  treatment, 
and  not  with  the  intention  of  effecting  a  change  of  residence. 
His  business  not  having  been  closed  up,  he  left  his  home,  and 
all  that  was  in  it,  as  it  had  existed  for  years,  his  unmarried 
daughter,  who  was  his  housekeeper,  and  his  servants,  remain- 
ing. After  his  death  his  remains  were  taken  back  to  the  old 
home  and  a  funeral  was  there  held.  All  the  facts  show  that 
he  went  to  Burlington  for  a  temporary  purpose,  and  not  with 
tlie  intention  of  making  said  city  his  jjermanent  future  resi- 
dence. 

The  terms  '^residence,"  "abode,"  ^^domicile,"  and  kindred 
terms,  differ  somewhat  in  meaning,  but  when  used  in  statutes 
similar  to  the  one  in  force  in  this  state  providing  for  an  in- 
heritance tax,  have  frequently  been  held  to  be  synonymous:  10 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  9 ;  Cooley  on  Taxation,  2d 
ed..  369;  Thorndike  v.  City  of  Boston,  1  Met.  242.  In  Hayes 
V.  Hayes,  7-i  111.  312,  on  page  316,  it  is  said:  '"To  ellrct  a 
change  of  ^*^  domicile  there  must  be  an  actual  al^andonment 
of  the  first  domicile,  coupled  with  an  intention  not  to  return 
to  it,  and  there  must  be  a  new  domicile  ac(|uired  by  actual 
j-csidencc  within  another  jurisdiction,  coujtled  witli  the  inten- 
tion of  making  the  last  acquired  residence  a  ]v?riiianont  home." 

In  Du  I'uy  v.  Wurtz,  53  X.  Y.  556.  on  page  561,  the  coui't 
say:  "^"To  eU'ect  a  change  of  domicile  for  the  purpose  of  suc- 
cession tliere  must  Ijc  not  only  a  change  of  residence,  but  an 
intention  to  abandon  the  former  domicile  and  acquire  another 
as  tlie  sole  domicile.  Tlicre  must  be  both  residence  in  the  al- 
leged a(loj)t!'(l  domicile  and  intention  to  adopt  such  ]*bu('  of 
residenc(>  as  the  sole  domicile.  Besidence  alone  has  no  elfrct 
])er  so.  tliou^b  it  may  be  most  important  as  a  ground  from  wbicli 
to  infer  intention.  Eength  of  residence  will  not  aloiu;  eU'ect  the 
change;  intention  alone  will  not  do  it.  ])ut  the  two  taken  to- 
gether do  constitute  a  change  of  dozaicile." 
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In  Thorndike  v.  City  of  Boston,  1  Met.  242,  which  was  an  ac- 
tion to  try  the  question  whether  the  plaintiff,  who  had  left 
the  country  with  his  family,  was  liable  afterward  to  be  taxed 
as  an  inhabitant  of  the  place  of  his  former  residence,  the  court, 
speaking  through  Chief  Justice  Shaw,  said  (p.  245)  :  "The 
questions  of  residence,  inhabitancy  or  domicile — for  although 
not  in  all  respects  precisely  the  same  they  are  nearly  so  and 
depend  upon  much  the  same  evidence — are  attended  with  more 
-difficulty  than  almost  any  other  which  are  presented  for  ad- 
judication. No  exact  definition  can  be  given  of  domicile.  It 
■depends  upon  no  one  fact  or  combination  of  circumstances,  but 
from  the  whole,  taken  together,  it  must  be  determined  in  each 
particular  case.  It  is  a  maxim  that  every  man  must  have  a 
'domicile  somewhere,  and  also  that  he  can  have  but  one.  Of 
course,  it  follows  that  his  existing  domicile  continues  until  he 
acquires  another ;  and  vice  versa,  by  acquiring  a  new  domicile  he 
relinquishes  his  former  one.  From  this  view  it  is  manifest  that 
very  slight  circumstances  -^^^  must  often  decide  the  question. 
It  depends  upon  the  preponderance  of  the  evidence  in  favor  of 
two  or  more  places,  and  it  may  often  occur  that  the  evidence 
of  facts  tending  to  establish  the  domicile  in  one  place  would  be 
entirely  conclusive  were  it  not  for  the  existence  of  facts  and 
circumstances  of  a  still  more  conclusive  and  decisive  character 
which  fix  it,  beyond  question,  in  another.  So,  on  the  contrary, 
very  slight  circumstances  may  fix  one's  domicile  if  not  con- 
trolled by  more  conclusive  facts  fixing  it  in  another  place." 

We  are  of  the  opinion  the  county  court  erred  in  holding  that 
Eobert  Moir  was  a  resident  of  the  state  of  Iowa  at  the  time  of 
his  death. 

2.  Was  the  real  estate  conveyed  by  the  deed  on  June  1, 
1898,  subject  to  an  inheritance  tax?  The  solution  of  that 
question  depends  upon  whether  said  conveyance  was  intended 
to  take  effect  in  possession  or  enjoyment  after  the  death  of 
Eobert  Moir.  If  it  was,  the  lands  transferred  by  said  deed 
are  subject  to  an  inheritance  tax,  otherwise  not.  The  evi- 
dence shows  that  the  deed  and  tlie  copartnersliip  agreement 
were  executed  simultaneously;  that  the  real  estate  was  not  a 
partnership  asset,  but  that  the  profits  from  the  real  estate  were 
carried  into  the  copartnership  account,  and  that  Eobert  Moir, 
as  a  member  of  said  firm,  received,  from  the  time  of  the  execu* 
tion  of  the  deed  to  the  time  of  his  death,  one-half  of  the  rents 
•of  said  lands.     If  the  rents  from  the  lands  had  been  reserved 

■by  Eobert  Jroir,  during  his  life,  in  the  deed  or  by  other  writ- 
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ing,  it  would  be  plain  that  the  deed  was  not  intended  to  take 
effect  in  possession  or  enjoynient  during  the  life  of  the  grantor. 
If  that  was  the  intention  of  the  parties  to  the  deed,  can  an 
inheritance  tax  on  said  lands  he  defeated  by  reason  of  the  fact 
that  the  intention  to  postpone  the  ]iossession  or  enjoyment  of 
the  lands  nntil  after  the  death  of  the  grantor  is  not  evidenced 
in  writing?  We  think  not.  If  the  failure  to  evidence  such 
intention  in  writing  would  defeat  the  ^"*  inheritance  tax,  such 
tax  could  be  defeated  in  every  case  by  the  parent  executing 
a  deed  to  his  children  and  prospective  heirs,  relying  upon  their 
parol  promises  to  account  to  him  for  the  rents  of  the  lands  con- 
veyed during  the  life  of  the  grantor.  In  this  case  the  grantor, 
by  virtue  of  the  partnership  with  his  sons,  who  were  the  gran- 
tees in  the  deed,  did  not  postpone  the  possession  or  enjovmcnt 
of  all  the  lands  until  after  the  death  of  the  grantor,  but  only 
tlie  one-half  part  thereof.  As  to  one-half  of  said  lands  the 
possession  and  enjoyment  thereof  were  postponed  during  the 
life  of  Bobert  Moir,  and  we  think,  by  reason  of  that  fact,  said 
one-half  was  subject  to  the  payment  of  an  inheritance  tax.  In 
Reish  V.  Commonwealth,  106  Pa.  St.  521,  a  deed  in  fee  simple 
was  executed  and  a  bond  taken  for  the  payment  to  the  grantor, 
during  his  life,  of  one-half  of  the  net  income,  and  it  was  held 
the  deed  was  intended  to  take  effect  in  possession  or  enjovment 
after  the  death  of  the  grantor,  and  the  estate  was  subject  to  an 
inheritance  tax.  In  Appeal  of  Seihert,  110  Pa.  St.  329,  1  Atl. 
u!G,  a  will  was  made  devising  real  estate,  and  the  testator  tlien 
niade  a  deed  conveying  his  lands  to  persons  named,  to  be  dis- 
posed of  as  directed  in  his  will.  The  land  was  held  suljject  to 
an  inheritance  tax.  In  volume  21  of  the  fii-st  edition  of  the 
American  and  English  Encyclopedia  of  I^aw  (page  4G4)  it  is 
announced  that  the  policy  of  the  law  will  not  permit  the  owner 
(if  an  estate  to  defeat  the  plain  provisions  of  an  inheritance  law 
by  any  device  which  secures  to  him,  for  life,  the  income,  jirofits 
and  enjoyment  of  tlie  estate.  It  must  be  by  such  a  conveyance 
as  parts  witli  the  possession,  the  title  and  tlie  enjoyment  in  tlie 
grantor's  lifetime. 

The  judgment  of  tlie  county  court  is  reversed  and  tlie  cause 
remanded  to  that  court  for  further  proceedings  in  accordance 
with  the  views  herein  expressed. 


The  Taxation  of  Tnhrr\fnr)r-( k  is  ilisnis-<=<^i"!  in  tlio  moTincrrnnliif^  note 
to  8tiite  V.  ][;iriiliii,  -11  Am.  St.  ]U•]^.  .")^n-;is,^.  Am  inliciitiincc  tnx 
is  not  on  property,  Imt  on  tlio  sufcossion:  M.'ittor  of  Ddws,  ^^u  X. 
y.  227,  82   Am.   St.   Kcp.   GOO,  GO   N.   E.   4."y.     As   to  the  necessity   of 
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uniform  operation  of  inheritance  tax  laws  on  different  persons  nnd 
properties,  see  Estate  of  Johnson,  139  Cal.  532,  96  Am.  St.  Eep. 
161,  73  Pac.  424;  State  v.  Bazille,  87  Minn.  500,  92  N.  W.  415,  94 
Am.  St.  Eep.  718,  and  cases  cited  in  the  cross-reference  note  thereto. 
A  Change  of  Domicile  is  largely  a  matter  of  intention,  and  declara- 
tions of  the  person  connected  with  the  act  of  going  from  one  place 
to  another  are  often  admissible  as  showing  such  intention:  Matzen- 
baugh  V.  People,  194  111.  108,  88  Am.  St.  Eep.  134,  62  N.  E.  546; 
Kreitz  v.  Behrensmeyer,  125  111.  141,  8  Am.  St.  Eep.  349,  17  N.  E, 
232;  Viles  v.  Waltham,  157  Mass.  542,  34  Am.  St.  Eep.  311,  o2  N. 
E.  901;  monographic  note  to  Berry  v.  Wilcox,  48  Am.  St.  Eep.  715. 
A  residence  once  acquired  continues  until  proved  to  have  been  lost 
or  changed;  and  the  burden  of  proving  the  loss  or  change  is  on  the 
party  asserting  it:  Note  to  Berry  v.  Wilcox,  48  Am.  St.  Eep.  713. 
As  to  the  distinction  between  residence  and  domicile,  see  Hascall 
V.  Hafford,  107  Tenn.  355,  89  Am.  St.  Eep,  952,  65  S.  W.  423, 
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[207  111.  266,  69  N.  E.  834.] 

A    WILL  Takes    Effect  at    the    Death  of    the    Testator,     (p. 

212.) 

WILLS,  Who  Participate  in. — AVhere  a  devise  is  to  a  clnss, 
those  remaining  alive  at  the  death  of  the  testator  are  ordinarily 
entitled  to  take.     (pp.  212,  213.) 

WILLS  are  Presumed  to  be  Made  in  View  of  Statutes  then 
Existing  and  with  the  intent  that  such  statutes  shall  prevail,  (p. 
215.) 

WILLS — Devise  to  Children,  when  Includes  Children  of  a 
Deceased  Child. — Though  a  testator  devises  his  jtroperty  to  liis 
children  as  a  class  without  naming  any  of  them,  and  one  dies  before 
the  testator,  leaving  children,  such  children  take  his  share  of  the 
estate,  if  there  is  a  statute  providing  that  whenever  a  devisee  or 
legatee,  being  a  child  or  grandchild  of  the  testator,  dies  before  him, 
and  no  provision  is  made  for  such  a  contingency,  the  issue,  if  any 
there  be  of  such  child  or  legatee,  shall  take  the  estate  such  devisee 
or  legatee  would  have  done  had  he  survived  the  testator,     (p.  219.) 

Suit  for  tlie  partition  of  lands  whicli  in  his  lifetime  bolonsicd 
to  F.  W.  Rudolph,  deceased.  The  only  question  in  controversy 
was  whether  under  his  will  such  land  passed  to  his  surviving- 
children  or  to  them  and  the  issue  of  a  deceased  child.  The 
trial  court  decided  against  such  issue,  and  they  appealed, 

William  P.  Launtz  and  William  U.  Halbert,  for  the  appel- 
lant. 

R.  W,  Ropiequet,  for  the  appellees. 

««»  MAGRUDER,  J.  The  question  presented  by  the  record 
is  whether  or  not  the  circuit  court  decided  correctly  in  holding 
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that  Herman,  Edgar  and  Minnie  Rudolph,  the  children  of  the 
testator,  Frederick  William  Eudolph,  who  were  living  at  the 
time  of  his  death,  were  each  entitled  to  one-third  of  the 
premises  sought  to  he  divided,  suhject  to  the  life  estate  of  the 
widow,  Eliza  A,  Eudolph,  and  in  holding  that  Aurelia  Eudolph 
and  Corinne  Eudolph  took  nothing  under  said  will.  In  other 
words,  the  contention  of  the  appellant  is  that  Herman,  Edgar 
and  Minnie  Eudolph  inherited  each  an  undivided  one-fourth  of 
the  premises,  ^''^  subject  to  the  life  estate  of  the  widow,  Eliza 
A.  Eudolph,  and  that  Aurelia  Eudolph  and  Corinne  Eudolph, 
the  children  of  the  deceased  son,  Henry  Eudolph,  inherited 
tlie  other  one-fourth  thereof,  each  being  entitled  to  an  undi- 
vided interest  of  one-eighth.  The  decision  of  the  question  in- 
volved requires  a  construction  of  the  will,  and  of  section  11 
of  chapter  39  of  the  Eevised  Statutes,  being  "An  act  in  re- 
gard to  the  descent  of  property." 

By  clause  4  of  the  will  of  Frederick  William  Eudolph,  it 
is  provided  as  follows:  "After  the  death  of  my  said  wife,  Eliza 
A.  Eudolph,  I  give  and  devise  all  my  real  and  personal  estate 
and  property,  money,  goods,  chattels,  demands  and  claims,  to  my 
beloved  children,  as  their  absolute  property  in  fee  simple,  to 
be  equally  divided  between  them."  Wlien  the  will  was  made 
in  1875,  the  testator,  Frederick  William  Eudolph,  had  four 
children,  to  wit,  Herman  Eudolph,  Edgar  W.  Eudolph,  Minnie 
A.  Eudolph  and  Henry  Eudolph.  But  Henry  Eudolph  died  in 
1900,  two  years  before  his  father,  Frederick  William  Eudolph 
died,  so  that,  at  the  time  of  the  death  of  the  latter,  there  wei'o 
only  three  children,  instead  of  four,  to  wit,  Minnie,  Edgar  and 
Herman.  The  question  is.  Did  the  children  of  Henry  Eudolph? 
who  died  before  his  father,  to  wit,  Aurelia  Eudolph  and  Corinne 
Eudolph,  take  under  the  will  the  same  interest,  whicli  their 
father,  Henry  Eudolph,  would  have  taken,  if  he  had  lived  until 
after  the  death  of  his  father,  the  testator,  Frederick  William 
Eudolph  ? 

On  the  part  of  the  appellees  it  is  claimed  that,  ])y  section 
4  of  the  will,  the  devise  was  to  a  class,  to  wit,  the  children  of 
the  testator,  witliout  a  statement  of  the  names  of  tlie  cliildron. 
The  general  rule  is  tliat,  where  the  devise  is  to  a  class,  tlio 
remainder  vests  in  the  survivors  of  that  class  who  are  alive  at 
the  death  of  the  testator,  as  the  estate  vests  and  the  class  is 
determined  at  that  time.  A  will  takes  effect  at  the  death  of  the 
testator:  Scofield  v.  Olcott,  120  111  3G2,  11  X.  E.  351. 
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^''^  "It  is  believed  to  be  universally  true  that,  where  there 
IS  a  simple  devise  to  a  class,  and  the  will  does  not,  expressly 
or  by  necessary  implication,  fix  the  time  when  the  objects  of  tho 
gift  are  to  be  ascertained  or  when  distribution  is  to  be  made, 
the  law  itself  will  fix  it  at  the  testator's  death,  that  being  the 
time  when  the  will  first  speaks Strictly  speaking,  in  con- 
templation of  law,  the  class  to  whom  a  gift  or  devise  is  limited . 
consists,  in  all  cases,  exclusively  of  such  persons,  coming  within, 
the  description  of  the  class,  as  are  in  esse  at  the  time  the  gift 
or  devise,  by  its  own  limitation,  takes  effect  in  interest,  and 
such  as  are  born  before  distribution,  where  distribution  is  de- 
ferred to  a  subsequent  period.  Those,  that  die  before  the 
gift  takes  effect  in  interest,  are  not  regarded  as  having  ever  be- 
longed to  the  class Where  the  gift  or  devise  is  to  a  class 

none  will  be  permitted  to  take,  except  such  as  are  in  esse  at  the 
time  of  distribution"':  McCartney  v.  Osborn,  118  111.  403,  9  K 
E.  210.  Under  the  common  law  as  interpreted  by  this  court, 
the  whole  estate  in  such  case  inures  to  the  survivors  of  tlie 
class:  Lancaster  v.  Lancaster,  187  111.  540,  79  Am.  St.  Eep. 
234,  58  N.  E.  462. 

These  principles  are  said  to  be  applicable  to  the  facts 
of  the  present  case,  and  it  is  said  that,  the  devise  being  to  a 
class,  to  wit,  the  children  of  Frederick  AYilliam  Budolph,  tho-^e 
who  belonged  to  that  class  at  the  time  of  his  death  took  the 
property  as  the  survivors  of  the  class;  that  altliough  tliere  were 
four  children  in  existence  at  the  time  the  will  was  made  in 
1875,  to  wit,  Henry,  Herman,  Minnie  and  Edgar,  yet,  when 
the  testator  died  in  1902,  there  were  only  tlirce  children  liviuir, 
Henry  having  died  before  the  death  of  his  fatlier,  to  wit,  in 
1900;  and  that  the  class,  which  at  the  time  of  the  making  of 
the  will  consisted  of  four  children,  consisted,  at  the  time  of 
the  death,  only  of  three  children.  It  is  then  argued  that,  inas- 
much as  the  class  is  the  devisee  which  takes,  and  not  the  indi- 
viduals of  the  class,  the  tliree  children,  who  were  survivors  at 
the  death  of  the  testator,  took  ^''^  the  property  to  the  exclusion 
of  the  children  of  the  son,  who  died  before  his  fatlicr  died. 

There  is  no  doubt  that  the  position  thus  taken  by  tlie  ap- 
pellees is  correct,  unless  section  11  of  tlie  statute  of  do.-rriit 
modifies  it.  Section  11  of  the  statute  of  descent  is  as  folknvs: 
"Whenever  a  devisee  or  legatee  in  any  last  will  and  testamviit, 
being  a  child  or  grandchild  of  the  testator,  shall  die  before  siuh 
testator,  and  no  provision  shall  be  made  for  such  contingency, 
the  issue;,  if  any  there  be,  of  such  devisee  or  legatee,  sliall  take 
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tlie  estate  devised  or  bequeathed  as  the  devisee  or  legatee  would 
have  done  had  he  survived  the  testator,  and  if  there  he  no  such 
issue  at  the  time  of  the  death  of  such  testator,  the  estate  dis- 
posed of  by  such  devise  or  legacy  shall  be  considered  and 
treated  in  all  respects  as  intestate  estate" :  2  Starr  and  Curtis' 
Annotated  Statutes,  2d  ed.,  1433. 

The  language  of  the    statute    is,    ''whenever  a    devisee    or 

legatee being  a  child  or  grandchild  of  the  testator 

shall  die  before  such  testator,"  etc.  It  is  said  that  the  section 
contemplates  a  case  where  the  legatee  or  devisee,  who  dies  be- 
fore the  testator,  is  an  individual,  and  as  such  is  mentioned  by 
name. 

In  some  of  the  states  courts  have  held  that  statutes  for  the 
prevention  of  lapses,  such  as  section  11  of  our  statute  in  regard 
to  descents,  do  not  affect  the  pre-existing  rule  upon  the  subject 
of  gifts  to  classes;  that  is,  that  the  whole  estate  inures  to  the 
survivors  of  the  class,  and  that  the  will  creates  a  vested  re- 
mainder in  those  of  the  children,  who  are  alive  at  the  death  of 
the  testator,  the  class  being  determined  at  tliat  time.  This  is 
the  common-law  rule,  and,  in  support  of  its  continuance  not- 
witiistanding  the  statute  for  tlie  prevention  of  the  lapse,  the 
doctrine  is  invoked  that  statutes  are  to  be  construed  in  ac- 
cordance with  the  principles  of  the  common  law,  and  that  the 
legislature  will  not  be  presumed  to  have  intended  to  make  any 
innovation  upon  the  common  law  further  than  tlie  case  abso- 
lutely requires:  Smith  v.  Laatsch,  ''-'  114  111.  2T1,  2  X.  E. 
59;  Mackin  v.  Haven,  187  111.  480,  58  X.  E.  448;  and  it  is 
insisted  that,  in  this  class  of  cases,  the  common-law  rule  con- 
tinues to  exist  as  to  devises  to  classes;  and  that  the  statute 
Hiust  be  construed  to  refer  only  to  cases  where  the  individuals 
of  a  class  are  mentioned  by  name.  This  construction  seems 
to  have  support  in  the  language  of  the  section,  which  refers 
to  "a  devisee  or  legatee. "' 

In  I'age  on  Wills,  section  551,  after  mentioning  ilie  com- 
mon-law rule  tliat,  when  a  member  of  a  class  of  beneficiaries 
dies  l)efore  tlie  time  fix(^d  under  the  will  for  determining  the 
memhers  of  tliat  class,  the  eliildrcn  and  descendants  of  such 
deeease(l  member  could  not  take  in  ]dacc  of  their  aiicestor.  it 
is  said :  ''This  rule  is  further  modified  by  statutes,  which 
have  been  pas>ed  in  did'ert'iit  jurisdictions,  providing  that,  if 
certain  nanicd  beneficiaries  die  befoi'C  testator  or  before  their 
interests  vest,  their  descendants  shall  take  the  share  to  which 
their  ancestor  would  have  been  entitled.     These  statute:-  ^pply 
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generally  when  the  beneficiary  is  a  descendant  or  blood  rela- 
tive of  testator.  In  some  states  it  has  been  held  that  these 
statutes  do  not  affect  the  pre-existing  rule  upon  the  subject  of 
gifts  to  classes.  The  reason  which  the  courts  give  for  this  rule 
is  that  indicated  by  the  preceding  note,  that  is,  that  the  statutes 
against  lapse  apply  only  where  something  is  given  by  will  to 
one  who  dies  before  testator,  and,  therefore,  have  no  applica- 
tion to  gifts  to  a  class,  where  the  gift  is  in  legal  effect  only  to 
the  members  of  the  class  in  existence  at  a  designated  time." 

In  the  same  section,  however,  the  same  author  makes  the 
following  statement:  "In  most  states  these  statutes  are  held  to 
apply  to  gifts  to  classes,  as  well  as  to  gifts  to  individuals.  It 
makes  no  difference  whether  the  bequest  is  such  to  a  relative  by 
name,  or  whether  he  is  designated  in  the  will  only  by  his  rela- 
tionship." A  large  number  of  authorities  are  referred  to  in  the 
notes  which  sustain  the  view  that  these  statutes  apply  to  gifts  to 
^'*  classes,  as  well  as  to  gifts  to  individuals,  and  the  great 
weight  of  authority  seems  to  be  in  favor  of  this  construction. 

In  18  American  and  English  Encyclopedia  of  Law,  second 
edition,  757,  it  is  said:  "In  the  United  States  it  is  generally 
considered  that  statutes  for  the  prevention  of  lapses  apply  in  the 
case  of  a  legacy  or  devise  to  several,  as  a  class,  though  none 

be  mentioned  by  name Statutes  for  the  prevention  of 

lapses  are  intended,  not  to  defeat  the  will,  but  to  supplement 
it,  and  ought  not  to  control  if  it  be  inconsistent  with  the  will 
to  have  them  control.  But  it  must  be  presumed  tbat  tlie  tes- 
tator made  the  will  in  view  of  the  statute,  and  that  he  intended 
to  have  the  statute  prevail,  unless  the  contrary  appears.  The 
burden  of  showing  the  contrary  is  on  the  party  claiming  that 
the  statute  does  not  apply,  and  this  burden  is  not  lifted  wben 
it  is  made  to  appear  that  the  legacies  were  prompted  by  per- 
gonal regard  for  the  legatees,  for  the  fact  tliat  they  were  so 
prompted  is  not  at  all  inconsistent  witli  an  intent  to  have  them 
go  to  the  descendants  of  the  legatees,  in  case  the  legatees  them- 
selves die  before  the  testator.  The  person  claiming  that  tlie 
statute  does  not  apply  must  go  further  and  make  it  appear  that 
the  legacies  were  not  only  prompted  by  personal  regard,  but 
that  they  were  intended  to  be  purely  personal  gifts,  and  were 
intended  not  to  go  to  the  descendants  of  the  legatees  under  the 
statute." 

In  the  case  at  bar,  section  11  of  the  statute  in  regard  to 
descents  was  in  force  when  Frederick  William  rLudolj)h  nuido 
his  will  in  1875,  and  it  must  be  presumed  that  he  made  his 
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will  in  view  of  the  statute,  and  that  he  intended  to  have  tlie 
statute  prevail.  Nothing  to  the  contrary  appears  in  the  will. 
On  the  contrary,  it  would  appear  that  it  was  the  intention  of 
the  testator  that  his  four  children  should  take.  At  the  time 
he  made  his  will  he  had  four  children,  because  at  that  time 
Henry  was  alive.  He  says:  "After  the  death  of  my  said  wife, 
Eliza  A.  Eudolph,  ^'^  I  give  and  devise  all  my  real  and  per- 
sonal estate,  etc.,  to  my  beloved  children  as  their  absolute  prop- 
erty in  fee  simple  to  be  equally  divided  between  them."  The 
words,  "to  be  equally  divided  between  them,"  have  a  significanoe 
here,  as  indicating  that  the  intention  was  to  give  the  property 
to  the  individuals  who  constituted  his  children  at  that  time. 
The  case  of  Arnold  v.  Alden,  173  HI.  229,  50  ¥.  E.  704,  is  re- 
ferred to  by  counsel  for  appellee,  as  indicating  that  the  word 
"children"  denotes  immediate  offspring  and  will  not  be  con- 
strued to  mean  grandchildren,  unless  a  strong  case  of  intention 
or  necessary  implication  requires  it.  But  the  case  of  Arnold 
V.  Alden,  173  111.  229,  50  N.  E.  704,  has  no  application  here, 
for  the  question  is  not  in  regard  to  the  sense  in  which  the  word 
"children"  is  used  in  the  will,  but  the  question  is  as  to 
the  meaning  of  section  11  of  the  statute  in  regard  to 
descents,  which  provides  tliat  the  issue,  if  any  tliere  be  of  sucli 
devisee  or  legatee,  shall  take  the  estate  devised  whenever  sucli 
devisee  or  legatee,  being  a  child  or  grandchild,  shall  die  before- 
the  testator  and  no  provision  shall  be  made  for  such  contin- 
gency. No  provision  is  made  in  the  will  in  the  ease  at  bar  for 
the  contingency  of  the  death  of  one  of  the  legatees  before  tl'e 
death  of  the  testator.  The  four  children  of  the  testator  were 
well  known  to  him  when  he  made  his  will,  and  are  spoken  of 
by  him  as  his  "beloved  children."  It  does  not  appear  tliat  it 
was  necessary  to  mention  the  four  children  by  name,  in  order 
to  indicate  the  persons  who  were  to  be  the  sul)jects  of  his  bountv. 
Certainly,  justice  and  equity  would  require  tliat  the  cbildrcn  of 
the  deceased  child  should  take  the  same  interest  in  tlie  ju-np- 
erty  as  the  three  children  living  at  the  death  of  the  father  would 
take. 

In  Strong  v.  Smith.  84  Mich.  507,  4H  X  ^v_  i,s3,  tbe  stnfiito 
of  ^Michigan  tliere  under  consideration  ])rovidr(l  tliat.  "wln'ii  a 
devise  or  legacy  shall  be  made  to  any  cliild  or  otlior  relative 
of  the  t':'stator,  and  tbe  devisee  or  legatee  sliall  die  Ixdorc  the 
testator,  leaving  issue  who  sball  survive  tbe  -'*'  testator,  such 
issue  shall  take  tlio  estate,  so  given  by  the  will,  in  tlie  sauie 
manner  as  the  devisee  or  legatee  would  have  dune  if  he  had 
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survived  the  testator,  unless  a  diflerent  disposition  shall  he 
made  or  directed  by  the  will" ;  and  it  was  there  held  that,  under 
a  will  devising  real  estate  in  equal  shares  to  the  brothers  and 
sisters  of  the  testator,  and  to  those  of  his  wife,  without 
naming  them,  the  issue  of  the  deceased  brothers  and  sisters  of 
the  testator,  who  survived  him,  took  the  estate  devised  to  their 
parents  respectively,  such  a  devise  being  governed  by  the  Mich- 
igan statute  above  quoted.  It  will  be  observed  that  the  Mich- 
igan statute  is  similar  in  terms  to  our  own  statute,  and  we  see 
no  reason  why  the  doctrine  announced  in  the  case  of  Strong 
V.  Smith,  84  Mich.  5G7,  48  N.  W.  183,  should  not  be  applied 
to  the  case  at  bar. 

In  Strong  v.  Smith,  84  Mich.  5G7,  48  IST.  W.  183,  the  case  of 
Moses  v.  Allen,  81  Me.  269,  17  Atl.  66,  is  referred  to  and  com- 
mented upon,  where  it  was  held  that  it  could  make  no  differ- 
ence, in  the  application  of  the  rule,  whether  relatives  were  re- 
ferred to  by  name,  or  described  by  their  relationship  to  the 
testator. 

In  Woolley  v.  Paxson,  46  Ohio  St.  307,  24  X.  E.  599,  in  com- 
menting upon  the  statute  for  the  prevention  of  lapses,  the 
court  said :  "The  fact,  that  the  child  or  relative  is  not  men- 
tioned by  name,  should  not  defeat  the  application  of  the  statute 
wdiere  the  language,  applied  to  the  facts  as  they  were  at  the 
execution  of  the  will,  designates  a  child  or  relative  as  an  object 
of  the  testator's  bounty  with  as  much  certainty  as  if  it  were 

mentioned  by  name They  were   all    adults    and    their 

names  well  known  to  him;  and  the  devise  that  he  makes  is  to 
Isaac  for  life,  and  then  to  his  children  in  fee  simple.  This, 
in  the  light  of  the  circumstances,  must  be  taken  in  a  distribu- 
tive sense,  and  is  a  devise  to  eacli  of  Isaac's  cliildren  of  the  foe 
simple  in  remainder,  as  (lefmitcly  as  if  it  had  been  to  each  by 

name Hence,  as  under  a  devise  to  a  class,  each  member 

who  survives  the  testator  would,  independent  of  tlie  statute, 
take  an  aliquot  part  of  the  devise  as  ^'"^  a  tenant  in  common 
with  the  otlier  survivors,  therefore,  under  the  statute,  in  sueli 
case  the  issue  of  a  deceased  memlier  of  the  class  surviving  tlie 
testator  must  take  what  the  deceased  Avould  have  taken  had  lie 
survived.  Any  other  construction  would  render  the  statute 
nugatory  in  a  large  class  of  cases  to  which  its  provisions  are 
by  its  terms  directly  applicable." 

"'in  Strong  v.  Smith,  84  Mich.  5G7,  4S  X.  W.  183,  it  was 
furtlier  said:  "The  devisees,  at  tlie  time  of  tlie  execution  of 
t];e  will,  were  all  known  to  tliC  testator.     They  had  matured. 
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T'ne  'class'  was  liable  to  diminution  only.  The  fact  that  the 
brothers  and  sisters  of  the  testator  wore  not  named  does  not 
take  them  out  of  tlie  statute.  Indeed,  under  the  authorities, 
the  question  'whether  a  gift  is  one  to  a  class  does  not  depend 
upon  the  fact  tluit  the  devisees  are  not  named  individually, 
but  upon  the  mode  of  the  gift  itself,  namely,  that  it  is  a  gift 
of  an  aggregate  sum  to  a  body  of  persons,  uncertain  in  num- 
ber at  the  time  of  the  gift,  to  be  ascertained  at  a  future  time, 
the  share  of  each  being  dependent  for  its  amount  upon  the  ulti- 
nmte  number  of  persons.'  Here,  the  body  of  iK'r.-ons  was  not 
uncertain  in  number.  The  gift  was  to  a  certain  number  in 
'equal  shares.' " 

So,  in  the  case  at  bar,  the  body  of  persons  was  not  uncertain 
in  number,  because  Frederick  William  Eudolph,  at  the  time 
he  made  his  will,  had  exactly  four  children,  who  were  all  well 
known  to  him  at  that  time,  and  his  gift  is  "to  my  beloved 
children  as  their  absolute  property  in  fee  simple  to  be  equally 
divided  between  them";  that  is  to  say,  the  gift  here,  as  in 
Strong  V.  Smith,  84  Mich.  567,  48  K  W.  183,  is  to  a  certain 
number  in  equal  shares.  If  the  number  of  children  had  been 
uncertain  at  the  time  of  the  making  of  the  will,  and  to  be  ascer- 
tained at  a  future  time,  so  that  the  share  of  each  would  be  de- 
pendent as  to  its  amount  upon  the  ultimate  number  of  persons, 
a  different  case  would  be  presented,  but  no  such  case  is  shown  by 
the  present  record.  See  also  in  support  of  '"^^  tliese  views  the 
following  cases:  Stockl)ridge,  Petitioner,  145  ]\rass.  517,  14  N. 
E.  928;  Bradley's  Estate,  1G6  Pa.  St.  200,  31  All.  2G;  Cheney 
V.  Selman,  71  Ga.  384;  Yeates  v.  Gill,  9  B.  Mon.  503;  Moore  v. 
Weaver,  IG  Gray,  305;  Guitar  v.  Gordon,  17  ISlo.  408;  Moore 
V.  Dimond,  5  P.  I.  121. 

In  Missionary  Society  v.  Pell,  14  P.  T.  45Ck  tlic  statute  under 
consideration  was  as  follows:  "Whenever  any  child,  grand- 
cliild,  or  other  jK'rson.  having  a  devise  or  l)e<niest  of  real  or 
personal  estate,  shall  die  ])efore  the  iestator,  leaving  a  lineal 
descendant,  sucli  descendant  shall  take  the  estate,  real  or  per- 
sonal, as  (lc\isi'(^  or  legatee,  in  1he  sanie  way  and  manner  as 
such  devisee  or  legatee  would  have  done  in  case  lu'"  bad  snrvi\cil 
the  testator"";  and  it  apjiearing  there  that  tbe  legatee-  died 
before  the  testator  leaving  lineal  descendants,  it  was  held  that 
tlie  will  must  lu;  ])resuiiied  to  have  been  made  in  view  of  the 
statute,  tbe  court  saying:  '"We  think  it  must  be  presumed  that 
tbe  testator  made  the  will  in  view  of  the  statute,  and  that  he 
intended  to  have  the  statute  prevail  unless  the  contrary  appears. 
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The  burden  of  showing  the  contrary  is  on  the  plaintiff,  and  we 
do  not  think  the  burden  is  lifted  when  it  is  made  to  appear 
that  the  legacies  were  prompted  by  personal  regard.  The  fact 
that  legacies  are  prompted  by  a  personal  regard  for  the  legatees 
is  not  at  all  inconsistent  with  an  intent  to  have  them  go  to  the 
descendants  of  the  legatees  in  case  the  legatees  themselves  die 
before  the  testator.  The  plaintiff  must  go  further  and  make 
it  appear  that  the  legacies  were  not  only  prompted  by  personal 
regard,  but  that  they  were,  as  he  claims,  intended  to  be  purely 
personal  gifts,  i.  e.,  that  they  were  intended  not  to  go  to  the 
descendants  of  the  legatees  under  the  statute."  In  the  case  at 
bar,  it  is  said  that  the  use  of  the  words,  ''my  beloved  children," 
indicated  that  the  legacies  were  prompted  by  a  personal  regard 
for  those  children,  and,  therefore,  that  it  could  not  have  been 
the  intention  of  Frederick  William  Rudolph  that  the  propert}^ 
should  go  to  the  issue  of  the  ^''"^  legatees.  But  we  are  of  the 
opinion  that,  even  if  the  words  used  in  the  will  do  indicate  that 
the  testator  was  prompted  by  personal  regard  for  his  children, 
that  fact  is  not  at  all  inconsistent  with  an  intent  to  have  the 
property  go  to  the  issue  of  the  children,  in  case  any  of  the 
devisees  or  legatees  should  die  before  the  testator. 

Inasmuch  as  the  construction  of  said  section  11,  as  applying 
to  gifts  to  classes,  as  well  as  to  gifts  to  individuals,  conforms 
to  the  construction,  given  to  similar  statutes  in  a  large  majority 
of  the  states,  and  harmonizes  with  the  great  weight  of  autliority 
upon  the  sul)ject,  we  are  inclined  to  hold  such  construction  to 
be  the  correct  one;  and  we  are  of  the  opinion  that  the  children 
of  Henry  Rudolph,  to  wit,  Aurelia  and  Corinne  Rudolph,  are 
entitled  to  take  the  same  interest  in  the  estate  as  their  father, 
Henry  Rudolph,  would  have  taken,  if  he  had  not  died  before 
his  father  died,  notwithstanding  the  fact  tliat  Henry  Rudolph 
was  not  referred  to  in  the  will  by  name,  hut  only  as  one  of  the 
testator's  children,  and  as  belonging  to  the  class  designated  as 
children.  The  adoption  of  this  construction  gives  to  Aureli.i 
and  Corinne  Rudolpli  an  undivided  one-fourth  interest  in  the 
property,  or  to  each  of  them  an  undivided  one-eighth  interest 
in  the  property.  As  the  decree  of  the  court  below  gave  them 
nothing,  it  is  erroneous  in  that  respect  under  the  views  above 
expressed.  It  is  correct,  however,  in  holding  that  neither  the 
widow  of  Henry  Rudolph,  nor  his  divorced  wife,  is  entitled  to 
dower,  as  he  was  not  seised  of  any  portion  of  the  premises 
during  his  marriage  with  either  of  them. 
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Accordingly,  the  decree  of  the  circuit  court  of  St.  Clair 
county  is  reversed  and  the  cause  is  remanded  to  that  court  for 
further  proceedings  in  accordance  with  the  views  herein  ex- 
pressed. 


Tcntamcniary  Oifts  to  a  class  of  person?,  and  who  are  entitlorl 
to  take  thereunder,  are  discussed  in  the  monographic  note  to  Thomas 
V.  Thomas,  75  Am.  St.  Eep.  413-440.  According  to  Downing  v. 
Nicholson,  115  Towa,  493.  91  Am.  St.  Eep.  175,  88  N.  W.  1064, 
a  statute  providing  that  if  a  devisee  dies  before  the  testator  his 
heirs  inherit  the  property  unless  a  contrary  intent  appears  from 
the  will,  applies  to  devises  to  n  class  as  well  as  to  devises  where  the 
devisees   are   specifically   named. 


KLOSS  V.  WYLEZALEK. 

[207  ni.  328,  69  N.  E.  863.] 

HOMESTEAD— Widow's  Abandonment  of  After  Her  SeconcT 
Marriage. — If  a  widow  marries  and  removes  with  her  luishand  to  hi<* 
homestead,  she  thereby  irrevocably  abandons  her  previous  home- 
stead, though  when  she  so  removes  she  has  an  intention  of  return- 
ing thereto  if  she  cannot  get  along  with  her  husband.  Her  sub- 
sequent abandonment  of  her  husband  and  his  home  cannot  revive  hor 
right  to  claim   her  foriner  interest,      (p.    222.) 

HOMESTEAD  ABANDONMENT.— One  Ceasing  to  Occupy  His 
Homestead,  with  aii  Intention  to  Return  or  not,  depending  on  future 
conditions  and   circumstances,  loses  his  homestead   right,      (p.   222.) 

HOMESTEAD — Existence  of  Two  at  the  Same  Time. — A  part  v 
cannot  have  two  homesteads  at  the  same  time.  This  rule  applies  to 
a  widow  who,  having  a  homestead,  marries  and  removes  with  her 
husband   to   his.      (p.   223.) 

HOMESTEAD — Abandonment  of,  Effect  upon  Children's 
Eights. — The  aliandonment  of  a  homestead  by  a  mother  who  is  a 
widow  terminates  her  children's  homestead  rights  in  the  same  pmp- 
erty.     (p.    223.) 

IT.  Clay  Tlornor,  for  the  plaintiff  in  error. 
Gordon  dv  Irose,  for  the  defendants  in  error. 

^^^^  \\'IIJ\IX,  J.     Emanuel  AVylezalek  was  the  owner  of  the 

nortliwest  quarter  of  the  soutlnvcst  (jnnrter  and  tlie  we.-t  ivav- 
tional  half  of  the  northwest  quarter  of  seetion  21,  etc.  I!e, 
together  with  his  wife,  ^liehalena.  mortgag(Hl  l)otli  tracts  to 
plaintiff  in  error,  releasing,  we  as?unu\  tlieir  right  of  hotiio- 
stead,  which,  however,  is  ininiaterial  in  the  decision  of  t])is 
case.  Afterward  1he  husband  died  intestate,  leaving  surviving 
l)im  Miehalcna,  his  widow^  and  si.x  children.     The  wid(AV  gave 
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a  second  mortgage  to  plaintiff  in  error  on  the  same  land.  She, 
of  course,  had  no  right  in  the  fee  at  that  time  which  she  could 
mortgage,  but  thereafter  two  of  the  children  died  intestate  and 
unmarried,  and  she  inherited  their  undivided  interest,  being 
one-ninth  thereof,  which,  by  virtue  of  the  last-named  mortgage, 
with  its  covenants  of  warranty,  inured  to  the  plaintiff  in  error 
and  became  subject  to  his  second  mortgage.  Whether  the  home- 
stead right  was  released  in  that  mortgage  does  not  appear. 
After  the  death  of  the  two  children  he  filed  a  bill  to  foreclose 
both  mortgages  in  one  proceeding,  and  a  decree  of  sale  was 
rendered  in  pursuance  thereof,  under  wliich  the  first  piece  of 
land  above  described  was  sold  to  satisfy  the  first  mortgage  and 
the  one-ninth  of  the  second  tract  was  sold  to  satisfy  the  second 
mortgage.  Plaintiff  in  error  obtained  a  deed  for  said  undivided 
one-ninth  and  then  filed  this  bill  to  partition  the  said  frac- 
tional quarter.  By  his  bill  he  sets  up  title  to  the  undivided 
cne-ninth  thereof  in  himself  and  to  two-ninths  in  each  of  the 
four  surviving  children,  their  interest  subject  to  their  mother's 
dower.  Decree  for  partition  was  rendered  finding  all  interests 
as  set  up  in  the  bill,  but  decreeing  the  eight-ninths  owned  by 
the  children  subject  to  a  homestead  right  in  their  mother  as 
well  as  dower.  Commissioners  were  appointed  to  set  off  the 
^^^  dower  and  homestead  and  make  partition,  but  they  reported 
that  dower  and  homestead  could  not  be  assigned  and  partition 
made,  appraising  the  value  of  the  premises  at  three  hundred 
dollars.  The  court  approved  their  report  and  entered  a  decree 
ordering  the  land  sold  subject  to  said  dower  and  homestead, 
and  from  that  decree  plaintiff  in  error  has  sued  out  this  writ. 

There  is  but  one  controversy  between  tlie  parties  in  this 
court,  and  that  is,  whether  or  not  the  circuit  court  committed 
error  in  adjudging  homestead  to  tlie  surviving  wife  of  Emanuel 
Wylezalek  in  the  eight-ninths  of  said  land  and  ordering  the 
same  sold  subject  thereto.  There  was,  in  fact,  no  issue  in  the 
court  below  on  that  question  raised  by  the  bill  and  answer,  but 
it  seems  that  this  omission  is  not  insisted  upon  in  this  court. 

The  testimony  shows  that  the  widow,  after  the  death  of  her 
husband,  remarried,  and  is  known  in  this  record  as  j\Irs.  Gorz- 
ney.  She  testified  as  follows:  "After  marrying  said  Gorzuey 
I  left  my  said  homestead  of  my  deceased  hus])and  and  went  to 
reside  on  a  lot  in  Chester,  Illinois,  on  which  lot  said  Gorzney 
resided.  Said  lot  was,  and  yet  is,  owned  by  said  Gorzney  and 
occupied  by  him  as  a  homestead,  and  was  so  owned  by  him  prior 
to  our  marriage.     I  lived  with  him  on  said  lot  in  Chester  for 
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about  six  months,  when,  as  we  could  not  agree,  I  went  back  to 
the  real  estate  sought  to  be  partitioned  in  this  suit,  and  havo 
resided  thereon  with  my  children  ever  since.  I  am  still  the 
w'ife  of  Stanislaus  Gorzney  and  he  still  lives  on  said  lot  in 
Chester.  My  children  did  not  live  on  tlie  premises  sought  to  be 
partitioned  while  I  was  living  with  said  Gorzney.  Some  of  my 
children  went  with  me  to  Chester,  some  did  not.  Some  re- 
mained in  the  country.  I  did  not  move  all  my  things  to  Ches- 
ter, but  left  some  of  them  on  the  place.  We  moved  to  Ches- 
ter with  tlie  intention  of  trying  it  and  to  see  if  we  could  get 
along  and  like  it,  and  if  we  did  not  we  could  move  back.  We 
could  not  get  along  and  moved  back." 

^^^  It  was  insisted  in  the  court  below,  and  is  again  urged 
here  by  counsel  for  the  plaintiff  in  error,  that  upon  this  testi- 
mony, which  was  all  that  was  introduced  on  that  subject,  the 
widow  liad  abandoned  whatever  homestead  rights  she  had  in  the 
premises  in  question,  and  we  think  the  position  well  taken. 
When  she  married  her  second  husband  and  removed  with  hira 
to  his  homestead  in  Chester,  she  unquestionably  intended  to, 
and  did.  at  least  for  the  time  being,  abandon  her  home  on 
this  land.  She  does  not  claim  that  she  did  so  with  a  purpose 
and  intention  of  returning  and  reoccupying  the  old  home.  All 
that  she  claims  is,  that  she  went  to  Chester  with  the  intention 
of  trying  it,  and  to  see  if  she  could  get  along  and  like  it,  and  if 
not,  could  move  back,  and  then  says,  "we  could  not  get  along 
and  moved  back."  For  anything  appearing  in  her  testimony 
she  may  at  any  time  again  change  her  mind  and  return  to 
her  husband's  homestead  and  continue  to  live  tliere.  and  tlsere 
is  nothing  whatever  in  this  record  to  show  that  it  is  not  her 
duty,  as  his  wife,  to  do  so,  "Where  there  is  a  removal  from  tlie 
liomostead  premises  it  will  be  taken  as  an  abandonment,  unless 
it  clearly  ajipoars  that  there  is  the  intention  to  return  and 
occu]>y  it":  Jackson  v.  Sackett,  146  111.  G4G,  35  X.  E.  23-1.  and 
cases  cited.  An  equivocal  intention  to  return  is  not  sufUcient : 
Cabcfu  V.  Mulligan,  37  111.  230,  87  Am.  Dec.  247.  In  other 
words,  a  person  cannot  cease  to  occupy  a  homestead  with  the 
intention  that  he  or  she  may  or  may  not  return,  depending  upon 
future  conditions  or  circumstances,  and  still  retain  the  home- 
stead right. 

The  cat^e  of  Buck  v.  Conlogue,  49  111.  391,  is  somewhat  sim- 
ilar in  its  facts  to  the  case  at  bar,  Avith  the  distinction  that  it 
tliere  appeared  that  after  her  second  marriage  Mrs.  Morse  (the 
party  claiming  the  homestead  and  removing  with  her  husband 
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to  property  owned  by  him  in  Sterling)  still  entertained  the  in- 
tention of  returning  with  her  husband  to  the  former  home  in 
La  Salle,  but  when  that  intention  was  to  be  executed  did  not 
appear,  ^^^  and  she  had  not  returned  at  the  time  the  action 
was  brought  in  which  she  attempted  to  set  up  her  homestead 
rights.  We  there  announced  the  uniform  holding  of  this  court 
to  be,  ''that  where  the  husband  removes  from  the  homestead 
with  his  family  and  acquires  another  home,  the  right  is  lost" — 
citing  Moore  v.  Titman,  43  111.  1G9,  and  Cabeen  v.  Mulligan, 
37  111.  230,  87  Am.  Dec.  247.  And  we  further  said:  "From 
the  evidence  in  the  cause  we  are  satisfied  that  there  was  such 
an  abandonment  by  the  widow  as  precludes  her  from  asserting 
the  right.  Her  husband's  home  is  her  home,  and  she  cannot 
insist  that  she  has  not  acquired  a  new  one,  and  by  its  acquisition 
she  lost  the  right  of  homestead." 

That  a  party  cannot,  under  our  statute,  have  two  rights  of 
homestead  at  the  same  time  is  too  well  settled  to  need  the  cita- 
tion of  authority,  and  we  are  at  a  loss  to  perceive  how  the 
claim  of  Mrs.  Gorzney  to  a  homestead  in  this  land  can  be  sus- 
tained without  violating  that  well-settled  principle.  The  fact 
that  she  had  returned  to  the  premises  before  this  proceeding 
was  begun  is,  we  think,  unimportant.  As  already  said,  for 
anything  appearing  in  this  record  she  may  at  any  time  law- 
fully and  with  perfect  right  return  to  the  home  of  her  husband, 
and  she  does  not  even  say  that  she  does  not  intend  to  do  so. 
His  home  being  her  home,  and  it  being  her  duty,  as  his  wife, 
to  live  with  him,  every  presumption  must  be  that  she  will  per- 
form her  duty  in  that  regard.  If  the  husband  should  die,  she 
could  unquestionably,  on  the  facts  in  this  record,  claim  and 
maintain  her  right  of  homestead  in  the  Chester  property. 
Having  an  undisputed  right  of  homestead  there  she  cannot  have 
it  here.  That  her  abandonment  terminated  tlie  right  of  home- 
stead in  her  children  has  also  been  repeatedly  decided.  Al- 
though infant  children  have  rights  in  the  homestead,  they  are 
necessarily  under  the  control  of  their  parents  during  the  joint 
lives  of  the  latter,  and  as  the  mother  becomes  the  head  of  a 
family  upon  the  death  of  the  fatlier,  her  abandonment  of 
^•"^^  the  homestead  will  deprive  such  children  of  tlieir  home- 
stead rights:  Shepard  v.  llrcwcr,  Co  111  383. 

It  is  insisted,  however,  by  counsel  for  defendants  in  error, 
that  under  his  bill  and  the  decree  of  the  circuit  court  plaintilf 
in  error  cannot  question  tlie  decree  below  in  adjudging  home- 
stead.    Their  position  is    that,  iiiasmuch  as  he  claims  by  his 
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bill  but  one-ninth  of  the  property  in  fee,  and  the  decree  gave 
him  that,  he  has  received  all  he  asked  for,  or  that  as  the  home- 
fitead  is  decreed  only  against  the  eight-ninths  ho  cannot  com- 
plain. However  plausible  the  contention  may  at  first  impres- 
sion seem  to  be,  we  do  not  regard  it  as  sound.  Tbe  interests 
as  set  up  in  the  bill,  though  distinct,  were  held  by  the  parties 
in  common,  and,  as  shown  by  the  report  of  the  commissioners, 
with  the  homestead  upon  the  undivided  eight-ninths,  could  only 
be  served  by  a  sale  of  tlie  premises.  Had  the  court  decreed  tlie 
eight-ninths  to  the  children  subject  only  to  dower,  as  averred 
in  tlie  bill,  the  sale  might  have  been,  and  presumably,  in  the 
absence  of  proof  to  the  contrary,  would  have  been,  void  and  tbe 
tenancy  in  common  severed  by  partition.  The  law  favors  par- 
tition of  land  among  tenants  in  common  rather  than  a  sale 
thereof  and  a  division  of  the  proceeds,  and  it  is  only  when  the 
land  itself  cannot  be  partitioned  that  a  sale  may  be  ordered. 
In  this  view  of  the  law  we  think  the  decree  of  the  court  below 
■erroneously  adjudging  homestead  to  Mrs.  Gorzney  was  harmful 
to  plaintilf  in  error,  and  therefore  he  has  the  right  to  complain. 

The  power  to  order  a  sale  subject  to  the  homestead  is  not 
involved  here.  That  and  other  questions  w^hich  might  arise 
upon  the  record  are  waived  by  counsel  and  not  here  considered. 

For  the  reason  stated  the  decree  of  the  circuit  court  will  be 
reversed  and  the  cause  remanded  to  that  court,  with  directions 
to  proceed  in  accordance  with  the  views  herein  ex2)ressed. 


A  Flonufifead  is  not  abandoned  by  a  temporary  absence  therefrom 
"W'itli  an  intention  of  returninfr-.  Lvnn  v.  Sentel,  183  111.  382,  75  Am. 
St.  Kep.  110,  55  N.  E.  838;  P.unker  v.  Coons,  21  Utah,  164,  81  Am. 
St.  Eep.  680,  60  Pae.  549;  Minnesota  Stoneware  Co.  v.  McCrossen, 
310  Wis.  316,  84  Am.  St.  Rep.  927,  85  N.  W.  1019.  Homestead  rights 
must  be  upheld  unless  clearly  shown  to  have  been  abandoned;  con- 
tinued personal  occupation  of  the  premises  is  not  essential  to  the 
preservation  of  the  right:  Lyons  v.  Audiy,  106  La.  Ann.  356,  87 
Am.  St.  Eep.  299,  51  South.  38.  Of  course,  a  homestead  may  be 
abandoned  by  moving  elsewhere  ami  oc<'iiy)ving  other  land:  Rouse 
V.  Caton,  168  Mo.  288,  00  Am.  St.  Rep.  456,  67  S.  W.  578.  If  the 
owner  removes  therefrom  with  the  intention  and  expectation  of  sell- 
ing it,  and  making  his  home  in  another  place,  this  has  Ix'cn  regarded 
as  an  abandonment,  although  he  intends  to  return  if  he  does  not  sell. 
Conway  v.  Nichols,  106  Iowa,  358,  68  Am.  St.  J^^p.  31],  106  X.  W, 
681. 

Tiro  lloincKfcaflft  cannot  be  held  bv  a  person  at  the  same  time: 
3\nes  v.  Gross,  92  ifo.  647,  1  Am.  St. 'Rep.  767,  3  S.  AV.  840;  Waggle 
v.  Worthy,  74  Cal.  266,  5  Am.  St.  Rep.  440,  15  Pac.  831.  The  acquisi- 
tion of  a  new  homestead  elsewhere  is  regarded  as  conclusive  evi' 
deuce  of  abandonment:   See  the  monographic  note  to  Taylor  v.  Har- 
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gous,  60  Am.  Dec.  610.  The  law  tolerates  but  one  head  and  one 
exemption  for  one  family:  Ness  v.  Jones,  10  N.  Dak.  587,  88  Am. 
St.  Rep.  755,  88  N.  W.  706.  And  a  husband  and  wife  while  living 
together  cannot  each  have  a  separate  homestead:  Rouse  v.  Caton. 
168   Mo.   188,   90   Am.   St.   Rep.   456,   67   S.   W.   578. 


STROXG  V.  DIGXAK 

[207   111.    385,   69    N.    E.    909.] 

CONSTITUTIONAL  LAW— Legislation,  When  Special.— An 
Act  Applying  Only  to  Counties  of  a  Specified  Population,  there  being 
but  one  such  in  the  state,  is  special  legislation.      (p.   227.) 

CONSTITUTIONAL  LAW— Special  Legislation,  Devices  to 
Evade  Constitutional  Prohibitions  Against. — The  designation  of 
counties  as  a  class  according  to  population,  which  makes  it  abso- 
lutely certain  that  but  one  county  in  the  state  can  avail  itself  of  the 
benefits  of  the  act,  can  but  be  regarded  as  a  mere  device  to  ev^ade 
the  constitutional  provision  forbidding  special  legislation,     (p.  228.) 

CONSTITUTIONAL  LAW— Special  Statute  Regulating  the 
Practice  in  Courts  of  Justice,  What  is. — The  appointment  of  au  ad- 
Riinistrator  and  the  mode  of  selecting  him  constitute  a  part  of  the 
practice  in  probate  courts,  and  a  statute  providing  for  the  appoint- 
ment of  public  administrators  in  a  single  county  is  invalid,  under 
a  constitution  prohibiting  special  legislation  regulating  the  practice 
in  courts  of  justice,     (pp.  228,  229.) 

CONSTITUTION— Classification  of  Counties,  When  Prohibited. 
A  classification  of  counties  by  population  as  a  basis  for  legislation 
is  not  valid,  unless  there  is  some  reasonable  relation  between  the 
situation  of  the  counties  classified  and  the  purposes  and  objects  to 
be   attained,      (pp.   228,   229.) 

ESTATES  OF  DECEDENTS  —Administrator,  Eight  of  Non- 
resident to  Nominate. — Under  a  statute  requiring  administration' 
to  be  granted  to  the  surviving  husband  or  wife  or  next  of  kin  of 
the  deceased,  or  to  some  person  nominated  by  her  or  them,  but 
declaring  that  a  nonresident  of  the  state  cannot  be  appointed  ad- 
ministrator, the  nonresidoiice  of  the  surviving  husband  or  wij'e  or 
next  of  kin  does  not  disqualify  him  or  her  from  nominating  an 
administrator,     (p.  230.) 

CONSTITUTIONAL  LAW— Statute  Void  in  Part  may  be 
Valid  as  to  the  Residue. — Though  a  statute  provides  that  in  certain 
cases  the  widow  or  next  of  kiu  may  nominate  an  administrator,  and 
that  in  counties  of  a  specified  population  the  public  administrtitor 
must  be  appointed,  yet  if  the  latter  provision  is  unconstitutional 
as  special  legislation,  it  may  be  disregarded,  and  the  balance  of 
the  statute  given  effect,  and  the  wiilow  or  next  of  kin  be  permitted 
to   nominate    an   administrator,      (pp.    231,    232.) 

Appeal  from  an  order  of  the  probate  court  of  Cook  county 
revoking  letters  of  administration  on  the  estate  of  Jeremiah 
Ahearn,  deceased,  and  granting  letters  de  bonis  non  to  Peter  A. 
Dignan.  The  petition  for  such  revocation  and  appointment 
was  filed  by  Mary  Lavis,  a  sister  of  the  decedent,  a  resident 
of  Massachusetts.     The  letters  revoked  had  been  issued  to  the 
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public  administrator,  and  their  revocation  was  ordered  on  the 
ground  that  the  statute  under  which  the  appointment  was  made, 
is  unconstitutional.  This  statute  is  quoted  in  full  in  the 
C'pinion  of  the  court  and  is  therefore  omitted  from  this  state- 
ment.    The  public  administrator  appealed. 

Burras  &  McKenzie,  for  the  appellant. 

John  S.  Huey^  for  the  appellee. 

.^87  MAGRUDER,  J.  Two  questions  are  presented  by  this 
record :  1.  Is  that  portion  of  section  18  of  the  administration 
act  of  this  state,  which  is  set  forth  in  the  statement,  preceding 
this  opinion,  constitutional?  and  2.  Did  Mary  Lavis,  sister 
of  the  deceased  intestate,  being  a  resident  of  IMassachusetts, 
have  the  right,  under  the  provisions  of  said  section,  to  nominate 
a  competent  person  to  act  as  administrator  of  the  estate? 

Section  18  of  chapter  3  of  the  Iicvised  Statutes,  entitled 
"An  act  in  regard  to  the  administration  of  estates,*^  as  amended 
in  1897,  is  as  follows:  "Administration  shall  be  granted  upon 
the  goods  and  chattels  of  decedent  to  the  surviving  husbaiid 
or  wife,  or  to  next  of  kin  to  the  intestate,  or  some  of  them,  if 
they  will  accept  the  same,  or  the  court  may  grant  letters  of 
administration  to  some  competent  person  who  may  be  nominated 
to  tlie  court  by  cither  of  them,  but  in  all  cases  the  surviving 
husband  or  wife  or  the  persons  so  nominated  by  him  or  her, 
respectively,  shall  have  the  preference,  and  if  none  of  the  per- 
sons hcroinlicfore  mentioned  applies  within  sixty  days  from  tlie 
death  of  the  intestate,  the  county  court  may  grant  administra- 
tion to  the  public  administrator  of  tlie  proper  county,  or  to 
anv  creditor  wlio  shall  apply  for  the  same.  If  no  creditor 
a})])lies  within  fifteen  days  next  after  the  lapse  of  sixty  days 
as  aforesaid,  administration  may  be  granted  to  any  ])erson 
whom  the  countv  court  may  think  will  l)ost  manage  tlie  estate; 
provided,  that  in  '"^^^  all  counties  having  a  population  of  t\vo 
hundred  thousand  inhabitants  or  over,  it  shall  be  the  duly  of 
the  county  court  to  commit  the  administration  of  such  estate 
to  the  public  administrator  of  the  ]tro])er  county.  In  all  cas(>s 
where  tlu'  inte-tatc  is  a  nonresident,  and  in  all  ca>es  where  tlie 
intestate  is  witliout  a  \\idow,  next  of  kin  or  creditors  in  tlii^ 
state,  but  leaves  ])ro})erty  within  the  state,  administration  shall 
be  L'ranted  to  the  public  adiiiinisti'ator  f)f  the  proner  countv, 
when  sui'Ii  county  contains  a  ])0]iulation  of  two  hundred 
thousand  inhabitants  or  over.  And  in  all  eases  where  any  con- 
test shall  arise  between  the  widow,  heirs  at  law.  next  of  kin, 
or  creditors  of  the  intestate,  in  relation  to  the  grant  of  letters 
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of  administration,  and  it  shall  appear  to  the  court  that  the 
estate  of  said  intestate  is  liable  to  waste,  loss  or  embezzlement, 
administration  to  collect  shall  be  granted  to  the  public  admin- 
istrator of  the  proper  county,  when  such  county  contains  a 
population  of  two  hundred  thousand  inhabitants  or  over; 
provided,  that  no  administration  shall,  in  any  case,  be  granted 
until  satisfactory  proof  be  made  before  the  county  court  to 
whom  application  for  that  purpose  is  made,  that  the  person 
in  whose  estate  letters  of  administration  are  requested  is  dead, 
and  died  intestate.  And  provided  further,  that  when  the  heirs 
are  resident  of  this  state,  and  the  estate  is  solvent  and  without 
minor  heirs,  and  it  is  desired  by  the  parties  in  interest  to  settle 
the  estate  without  administration,  this  law  shall  not  apply. 
And  provided  further,  that  no  nonresident  of  this  state  shall 
be  appointed  administrator,  and  no  nonresident  shall  be  ap- 
pointed or  act  as  executor" :  4  Starr  and  Curtis'  Annotated 
Statutes,  32. 

1.  The  third  sentence  of  section  18,  as  above  quoted,  is 
claimed  to  be  unconstitutional  as  being  local  or  special  legisla- 
tion. The  provisions  of  the  constitution,  which  it  is  said  to 
contravene,  are  section  22  of  article  4,  and  section  29  of  article 
6  of  the  constitution:  1  Starr  and  Curtis'  Annotated  Statutes, 
2d  ed.,  134,  158.  Section  22,  ^^^  so  far  as  it  is  necessary  to 
quote  the  same  in  the  present  case,  provides  that  "the  general 
assembly  shall  not  pass  local  or  special  laws  in  any  of  the  fol- 
lowing enumerated  cases,  that  is  to  say:  For  ....  regulat- 
ing the  practice  in  courts  of  justice In  all  other  cases 

where  a  general  law  can  be  made  applicaljle,  no  special  law  sluill 
be  enacted."  The  portion  of  said  section  29  which  is  applicable 
here  is  as  follows :  "All  laws  relating  to  courts  shall  be  general 
and  of  uniform  operation ;  and  the  organization,  jurisdiction, 
])Owcrs,  proceedings  and  practice  of  all  courts,  of  tlie  same 
class  or  grade,  so  far  as  regulated  by  law,  and  the  force  and 
effect  of  the  process,  judgments  and  decrees  of  such  court>, 
sevcrallv,  shall  be  uniform."  The  sentence  in  question,  in  pro- 
viding that  "in  all  cases  where  the  intestate  is  a  nonresident, 
and  in  all  cases  where  tlie  intestate  is  without  a  widow,  next 
of  kin  or  creditors  in  this  state,  but  leaves  property  witliiu 
the  state,  administration  shall  be  granted  to  tlie  public  admin- 
istrator of  the  proper  county,  when  such  county  contains  a  pop- 
ulation of  two  hundred  thousand  inhabitants  or  over,"  is  cer- 
tainly special  legislation,  because  it  can  only  apply  to  Cook 
county,  inasmuch  as  Cook  county  is  the  only  county  in  the  state. 
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whicli  has  a  population  of  two  hundred  thousand  inhabitants. 
We  have  held  that  a  designation  of  counties  as  a  class  according 
to  a  minimum  population,  '"which  makes  it  absolutely  certain 
but  one  county  in  the  state  can  avail  of  the  benefits  of  the  law- 
applicable  to  such  class,  cannot  but  be  regarded  as  a  mere  device 
to  evade  the  constitutional  provision  forbidding  special  legisla- 
tion": Devine  v.  Comraissionors  of  Cook  County,  84  III.  590; 
Cummings  v.  City  of  Chicago,  144  111.  563,  33  X.  E.  854.  The 
third  sentence  of  said  section  18,  being  the  one  here  under 
consideration  and  quoted  in  the  statement  preceding  tliis 
opinion,  in  excepting  Cook  county  from  its  operation,  rests 
u])on  no  just  or  reasonable  basis  of  classification.  There  is  no 
reason  why  administration  should  be  granted  to  tlie  i)ul)lie 
^•*^  administrator  in  Cook  county,  and  not  to  the  public  adminis- 
trator in  any  other  county,  where  the  intestate  is  a  nonresi- 
dent, or  dies  without  a  widow,  next  of  kin  or  creditors  in 
Illinois,  and  leaves  property  within  Illinois.  If,  in  such  case, 
it  is  proper  to  select  the  public  administrator  as  the  person 
to  administer  upon  the  estate  in  Cook  county,  it  would  be 
equally  proper  to  select  the  public  administrator  to  administer 
upon  such  an  estate  in  any  other  county. 

The  appointment  of  an  administrator,  and  the  mode  of 
selecting  an  administrator,  certainly  constitute  a  part  of  the 
practice  in  probate  courts,  whicli  are  courts  of  justice.  A  law, 
which  ])rovides  a  different  mode  of  appointment  or  selection, 
for  a  county  having  a  population  of  two  hundred  thousand 
inhabitants  or  over,  from  that  whit-h  provides  for  such  ap- 
pointment or  selection  in  counties  having  a  less  number  of 
inhabitants,  is  a  special  law  regulating  the  practice  in  courts 
of  justice.  It  makes  the  practice  as  to  the  mode  of  appointing 
and  selecting  administrators  dilferent  in  one  county  from  what 
it  is  in  other  counties,  without  resting  such  difference  upon 
anv  reasonable  basis  of  classification.  Under  section  29  of 
ai-(i''le  G  of  the  constitntion  al)ove  (juoieil,  the  '''pr()C(".}diiigs 
and  ])ractice  of  all  courts,  of  the  same  class  or  grade,  si>  far 
as  I'ogulated  by  law.  and  the  force  and  efre(-t  of  the  ])r()cess, 
juduir.ents  and  decrees  of  such  courts,  severally,  shall  he  uni- 
form."  Tliis  r)rovision  of  the  constitution  is  violated,  where 
one  mode  of  appointing  and  seh^cting  administrators  jirevails 
in  the  probate  court  of  one  county,  and  a  differ(M!t  mode  ])re- 
vails  in  the  ])rol)ate  courts,  or  county  courts  having  ])rol)ate 
jurisdiction,  of  the  other  counties.  While  it  is  true  that  a 
classification  of  the  c<niniies  of  tlie  state  by  population,  as  a 
basis  for  legislation,  is  valid,  yet  all  legislation  on  that  suhjcrt 
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must  be  by  imiform  and  general  laws.  Tbere  must  also  be 
some  reasonable  relation  between  tbe  situation  of  counties 
classified  and  the  purposes  and  objects  to  be  attained.  ^^^  In 
other  words,  as  has  been  said,  "there  must  be  something  in  the 
nature  of  things  which  in  some  reasonable  degree  accounts  for 
the  division  into  classes":  People  v.  Martin,  178  111.  611,  53 
X.  E.  309;  Knopf  v.  People,  185  111.  20,  76  Am.  St.  Pep.  17, 
57  X.  E.  22;  People  v.  Board  of  Supervisors,  145  111.  288, 
56  X.  E.  1044;  People  v.  Knopf.  183  111.  410,  56  X.  E.  155. 
It  is  difficult  to  conceive  of  anything  in  the  nature  of  things, 
which,  in  any  reasonable  degree,  accounts  for  the  division  of 
counties  into  classes,  having  populations  exceeding  two  hun- 
dred thousand  inhabitants  and  having  populations  less  than 
two  hundred  thousand  inhabitants,  so  as  to  make  it  proper  to 
appoint  the  public  administrator  in  counties  of  the  former 
class  and  some  other  person  in  counties  of  the  latter  class,  where 
the  intestate  dying  is  a  nonresident,  or  has  no  widow,  or  next 
of  kin,  or  creditors  in  this  state. 

We  are,  therefore,  of  the  opinion  that  the  probate  court  of 
Cook  county  decided  correctly  in  holding  that  the  clause  of 
section  18  here  under  consideration  is  unconstitutional,  as 
being  special  legislation.  A  general  law,  applicable  to  all  tlio 
counties  in  the  state,  could  as  well  have  been  passed,  as  the 
special  law  here  attacked  as  unconstitutional. 

2.  The  next  question  is,  whether  or  not  the  nonresident  sis- 
ter of  the  deceased  intestate,  Jeremiah  Ahearn,  had  the  right 
to  nominate  to  the  probate  court  a  competent  person  to  act  as 
administrator.  ^Mary  Lavis,  tlie  sister,  did  nominate  the  appel- 
lee to  the  probate  court  to  be  so  appointed,  and  the  probate 
court  appointed  appellee  in  accordance  with  her  nomination. 

Section  18  provides  that  "administration  shall  be  granted 
upon  the  goods  and  chattels  of  decedent  to  the  surviving  hus- 
band or  wife,  or  to  next  of  kin  to  the  intestate,  or  some  of  them, 
if  they  will  accept  the  same,  or  the  court  may  grant  letters  of 
administration  to  some  competent  person,  who  may  be  nomin- 
ated to  the  court  by  either  of  them."'  etc.  The  nomination  of 
appellee  was  made  within  sixty  days  after  the  death  of  de- 
cedent, such  ^^^  being  the  time  required  by  the  statute. 
The  words,  "who  may  be  nominated  to  the  court  by  eithor  of 
them."  refer  back  "to  the  surviving  husband  or  wife  or  to  next 
of  kin  to  the  intestate."  The  next  of  kin  to  the  intestate  can 
nominate  a  competent  person  to  the  probate  court  to  act  as  ad- 
ministrator.    Here,  Mary  Lavis,  the  decedent's  sister,  was  one 
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of  the  next  of  kin  to  the  intestate.  It  is  true  that  she  was  a  resi- 
dent of  the  state  of  Massachusetts,  and  not  of  Illinois,  but  the 
language  of  the  first  sentence  of  section  18  is  broad  enough 
to  include  a  person  occupying  the  position  of  next  of  kin  who 
is  a  nonresident,  as  well  as  a  person  who  is  a  resident.  It  is 
true,  also,  that,  in  a  subsequent  part  of  the  section,  no  person 
who  is  not  a  resident  of  the  state  can  be  appointed  adminis- 
trator; hut  there  is  no  statement  anywhere  in  the  section  that 
a  nonresident  next  of  kin  may  not  nominate  a  person  to  act  as 
administrator,  provided  such  person  is  a  resident  of  Illinois. 
The  reasons  which  would  militate  against  the  appointment  of 
a  nonresident  as  administrator  would  not  apply  to  the  selec- 
tion of  a  resident  administrator  by  a  nonresident  kinsman. 
The  court  could  not  call  a  nonresident  administrator  to  account, 
as  could  be  done  in  the  case  of  a  resident  administrator,  nor 
could  the  court  exercise  over  a  foreign  administrator  the  same 
degree  of  control  in  the  management  of  the  estate,  as  it  could 
exercise  in  the  case  of  a  resident  administrator.  But  what- 
ever advantage  would  be  secured  to  the  estate  by  the  selection 
of  a  resident  administrator  would  be  gained,  as  well  when  such 
resident  administrator,  if  otherwise  competent,  was  nominated 
by  a  nonresident  kinsman  of  the  deceased,  as  when  he  was  nom- 
inated by  a  resident  kinsman.  In  other  words,  it  could  make 
no  difference  in  the  character  of  the  administration,  whether 
the  person,  nominating  the  administrator,  was  a  resident  of  the 
state  or  not,  provided  the  administrator  was  a  resident  of  tliis 
state  and  a  competent  person  to  act. 

393  jj^  Branch  v.  Eankin,  108  111.  444,  this  court  had  under 
consideration  the  construction  of  section  46  of  the  administra- 
tion act,  which  provides  that :  "Whenever  any  person  dies 
seised  or  possessed  of  any  real  estate  within  this  state,  or  having 
any  riglit  or  interest  tlierein,  lias  no  relative  or  creditor  within 
this  state,  who  will  administer  upon  such  deceased  person's 
estate,  it  shall  l)e  tlie  duty  of  tlie  county  court,  upon  application 
of  any  person  interested  tlierein,  to  commit  the  administration 
of  such  estate  to  tlie  jiublic  administrator  of  the  proper 
county";  and  it  was  there  held  that  the  words,  "any  person 
interested,"  were  not  limited  to  a  person  residing  in  this  state, 
but  were  general  and  applicable  to  a  nonresident  creditor,  it 
being  there  said:  "This  section,  in  its  language,  fully  covers 
the  present  case.  It  is  said,  'any  person  interested'  means  such 
a  person  residing  in  this  state;  but  there  is  no  such  restriction 
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to  be  found  in  the  language  of  the  section — the  words  are  gen- 
eral, with  no  limitation  in  this  respect." 

In  Estate  of  Cotter,  54  Cal.  215,  it  was  held  that  the  surviv- 
ing husband  or  wife  of  a  deceased  person,  though  incompetent 
+0  serve  on  account  of  nonresidence,  nevertheless  was  entitled  to 
nominate  a  suitable  person  for  administrator. 

It  has  been  held  in  North  Carolina  that,  where  the  next  of 
kin  reside  abroad,  the  court  will  grant  administration  to  the 
nominee  of  such  next  of  kin:  Smith  v.  Munroe,  1  Ired.  (23 
N.  C.)  345;  Little  v.  Barry,  94  N.  C.  433. 

It  is  true  that  the  third  sentence  of  section  18  provides  that 
in  all  cases  where  the  intestate  is  without  a  widow,  next  of 
kin  or  creditors  in  this  state,  but  leaves  property  within  this 
state,  administration  shall  be  granted  to  the  public  adminis- 
trator only  when  such  county  contains  a  population  of  two 
"hundred  thousand,  or  over.  But  the  third  sentence  of  the  sec- 
tion makes  no  reference  to  the  nomination  to  the  probate  court 
■of  any  competent  person  to  act  as  administrator.  Although 
^^"^  the  provision  is  that,  when  an  intestate  dies  without  a 
widow,  next  of  kin  or  creditors  in  this  state,  leaving  property 
Tiere,  administration  shall  be  granted  to  the  public  adminis- 
trator, yet  there  is  no  provision  that,  if  the  intestate  dies 
without  a  widow,  next  of  kin  or  creditors  in  this  state,  and 
no  competent  person  is  nominated  by  the  next  of  kin,  the  public 
^administrator  is  to  act.  In  other  words,  the  provision,  that  a 
competent  person  may  be  nominated  to  the  court  by  a  non- 
resident next  of  kin,  would  remain  and  be  applicable  to  all 
'the  counties  of  the  state,  including  Cook  county,  even  though 
the  third  sentence  of  the  section  were  eliminated.  As  the  third 
sentence  now  stands,  and  if  it  were  permitted  to  remain  as 
a  part  of  the  section,  it  would  involve  and  imply  an  exception, 
so  far  as  the  nomination  of  an  administrator  to  the  court  by 
a  nonresident  next  of  kin  is  concerned.  If  the  third  sentence 
had  provided  that,  in  all  cases  where  the  intestate  is  without 
a  widow,  next  of  kin  or  creditors  in  tliis  state,  and  where  no 
next  of  kin,  either  resident  or  nonresident,  nominates  a  person 
to  act  as  administrator  to  the  prol)ate  court,  then  a  different 
question  would  arise,  but  such  is  not  the  language  of  the  sec- 
tion. 

We  are,  therefore,  of  the  opinion  that,  notwithstanding  the 
elimination  of  the  third  section  as  being  unconstitutional,  the 
<clause,   which   authorizes   a  next   of   kin,   whether   resident  or 
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nonresident,  to  nominate  an  administrator  to  the  probate  court,. 
remains  and  is  valid. 

Taking  this  view,  that  is,  that  the  nonresident  sister  had  a 
right  to  nominate  the  administrator,  the  probate  court  of 
Cook  county  revoked  the  letters,  issued  to  the  public  adminis- 
trator, and  appointed  the  appellee.  We  think  that  this  action 
of  the  probate  court  was  correct  and  authorized  by  the  lan- 
guage of  the  section. 

Accordingly,  the  judgment  or  order  of  the  probate  court 
is  affirmed. 

Mr.  Justice  Wilkin,  dissenting. 


Special  and  Claims  LeghJation  is  discussed  in  tlie  Tnonngfraphic  note 
to  Sanitary  District  v.  Ray,  93  Am.  St.  Eep.  106-113;  State  v.  Ellet, 
21  Am.  St.  Rep.  780-789.  Diflferentiations  and  classifications,  to  be 
upheld,  must  be  reasonable  and  based  upon  real  differences  in  the 
situation,  condition,  and  tendencies  of  things:  State  v.  Mitchell,  97 
Me,  66,  94  Am.  St.  Rep.  481,  53  Atl.  887.  As  to  the  validity  of 
classifications  of  municipalities  on  the  basis  of  population,  see  Mur- 
ray V.  Board  of  Commrs.,  81  Minn.  359,  83  Am.  St.  Rep.  379,  84  N. 
W.  103;  State  v.  Westfall,  85  Minn.  437,  89  Am.  St.  Eep,  571, 
89  N.  W.  ]75;  Knapf  v.  People.  185  111.  20.  76  Am.  St.  Rep.  17.  57 
N.  E.  22;  Wanser  v.  Hoos,  60  N.  J.  L.  482,  (54  Am.  St.  Rep.  GdO, 
38  Atl.  449.  And  as  to  the  validity  of  a  classification  that  applies 
only  to  one  municipality,  see  State  v.  Des  Moines,  96  Iowa,  521, 
59*Am.  St.  Rep.  381,  65  N.  W.  818;  Bonrum  v.  Connelly,  66'n.  J. 
L.  197,  88  Am.  St.  Rep.  469,  48  Atl.  955;  State  v.  Jones,  66  Ohio 
St.  453,  90  Am.  St.  Eep.  592,  64  N.   E.  424. 

A  Statute  mai]  he  Void  in  I'arf  and  valid  as  to  the  remainder: 
Eedell  v.  Moores,  63  Neb.  219,  88  N.  W.  243,  93  Am.  St.  Eep.  431, 
and  cases  cited  in  the  cross-reference  note  thereto.  It  is  otherwise, 
however,  when  the  valid  and  invalid  parts  are  so  intimately  con- 
nected and  mutually  dependent  as  to  warrant  the  belief  that  the 
legislature  intended  them  as  a  whole:  Ballentine  v.  Willey,  3  Idaho, 
496,  31  Pae.  994,  95  Am.  St.  Eep.  17,  and  cases  cited  in  the  cross- 
reference  note  thereto;  State  v.  Mitchll,  97  Me,  66,  94  Am.  St. 
Eep.    481,   53   Atl,    887, 
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HEESCHBACH  v.  COHEX. 
[207  111.  517,  69  X.  E.  932.] 

EES  JUDICATA.— Parol  Evidence  is  Admissible  to  show  wliat 
was  involved  in  the  issues  made  in  a  trespass  suit  and  what  actually 
came  into  question  upon  the  trial  for  the  purpose  of  proving  that 
the  title  or  the  boundaries  was  the  question  tried  and  determined 
therein,     (p.   234.) 

EES  JUDICATA. — A  Judgment  in  Favor  of  the  Defendant  in 
an  Action  of  Trespass  quare  elausum  fregit  wherein  the  defense 
liberum  tenementum  was  pleaded  is  conclusive  against  plaintiff's 
title  in  a  subsequent  action  of  ejectment,  if,  in  the  first  action,  the 
question  tried  was  the  title  of  the  property  or  its  boundaries,  (pp. 
234,  236.) 

TRESPASS — Questions  Involved  in  Actions  of. — A  plea  of 
liberum  tenementum  is  proper  in  an  action  of  trespass  quare  elausum 
fregit,  and  it  admits  such  possession  in  the  plaintiff  as  would  en- 
able him  to  maintain  an  action  against  a  wrongdoer,  and  asserts 
a  freehold  in  the  defendant  with  a  right  to  the  immediate  possession 
as   against   the   plaintiff,     (p.   234.) 

TRESPASS — Pleadings  in  Action  of,  When  Tender  an  Issue 
of  Title. — An  allegation  in  a  complaint  that  the  defendant  destroyed 
timber  growing  upon  certain  lands  of  the  plaintiff  amounts  to  an 
averment  that  the  plaintiff  is  the  owner  of  such  lands,   (pp.  238,  239.) 

Ejectment  for  certain  lands.  Judgment  in  favor  of  the  de- 
fendant on  the  ground  that  the  title  had  been  determined  to  be 
in  him  in  a  preceding  action  of  trespass  cjuare  elausum  fregit 
between  the  same  parties.     The  plaintiff  appealed. 

E.  E.  Sprigg    and  A.  E.  Crisler,  for  the  appellant. 

H.  Clay  Horner,  for  the  appellee. 

S20  ]\rACTEUDEE,  J.  Tlie  defense,  made  by  tlie  appellee 
upon  the  trial  below,  was  that  the  judgment  in  the  trespass 
suit  between  the  same  parties  was  res  judicata  as  to  the  title 
involved  in  this  suit.  The  trial  court  sustained  the  defense,  so 
^^^  made  by  appellee,  and  entered  judgment  accordingly. 
The  question  of  law,  presented  by  the  record,  is  this:  If,  in  an 
action  of  trespass  quare  elausum  fregit,  the  defense  pleaded  is 
liberum  tenementum,  can  the  judgment  therein  rendered  be 
set  up  as  res  judicata,  when  an  attempt  is  afterward  made  to 
establish  title  in  another  proceeding  between  the  same  parties, 
the  close  described  in  the  second  action  being  the  same  as  that 
described  in  the  first? 

It  appears  from  the  statement  of  facts  preceding  this 
opinion  that,  in  the  trespass  suit,  the  plea  of  liberum  loneiiien- 
tum  was  filed.     It  also  appears  from  the  testimony  that,  upon 
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the  trial  of  the  trespass  suit — which  was  brought  to  recover 
damages  for  the  cutting  of  timber  upon  tlie  land  claimed  by 
the  appellant — the  defendant  therein,  the  present  appellee,  did 
not  deny  the  cutting  of  the  timber,  but  that  the  object  of  the 
■evidence  in  the  trespass  suit  was  to  ascertain  whether  the  tim- 
ber cut  was  cut  on  the  land  of  the  plaintiff  in  that  suit,  the 
present  appellant,  or  upon  the  land  of  the  defendant  in  that 
€uit,  the  present  appellee.  It  appears,  therefore,  that  tlie  main 
issue  tried  in  the  trespass  suit  was  as  to  the  ownership  of  the 
same  portion  of  the  surveys  as  is  here  in  controversy,  or,  per- 
haps, as  to  the  location  of  the  western  boundary  line  of  the 
two  surveys,  owned  by  the  present  appellant. 

It  is  not  necessary  to  say,  nor  do  we  so  hold,  that  the  judg- 
ment rendered  in  the  trespass  suit  is  necessarily  conclusive  as 
to  what  appears  from  the  record,  but  it  may  be  shown  by 
parol,  and  it  has  been  here  shown  by  parol,  what  was  involved 
in  the  issues  made  by  the  pleadings  in  the  trespass  suit,  and 
■what  actually  came  in  question  upon  the  trial  of  that  suit.  This 
being  so,  we  see  no  reason  why  the  plea  of  res  judicata  was  not 
a  good  defense,  and  why  the  action  of  the  trial  court  in  sustain- 
ing it  was  not  correct. 

We  have  held  that  the  plea  of  liberum  tenementum  is  a 
proper  plea  in  an  action  of  trespass  quare  clausum  fregit, 
^*^^  and  that  it  is  error  to  instruct  the  jury  to  disregard  the 
same  Avhen  pleaded;  that  the  plea,  as  one  of  confession  and 
avoidance,  in  legal  effect  admits  such  a  possession  in  the  plain- 
tiff as  would  entitle  him  to  maintain  an  action  again  a  wrong- 
doer, and  asserts  a  freehold  in  the  defendant  with  a  right  to 
immediate  possession  as  against  the  ])laintiff:  Fort  Dearborn 
Lodge  v.  Klein,  115  111.  177,  56  Am.  IJep.  133,  3  N.  E.  272. 
In  Dean  v.  Comstock,  32  111.  173,  this  court,  speaking  through 
]\Ir.  Justice  Brecse,  said  (p.  179)  :  ''Trcsj)ass  being  a  j)ossessory 
action,  it  is  not  at  all  necessary  that  the  right  should  come  in 
question.  But  if  it  does  come  in  question,  as  it  did  in  this 
■case,  by  the  plea  of  liberum  tenementum,  and  the  defendant 
has  shown,  as  he  did  show,  that  he  owned  the  ])reinisos  in  fee. 
he  cannot,  on  any  princij)le  of  law  with  which  we  are  ac- 
quainted, be  rendered  responsible  to  a  person  having  neither  a 
right  to  the  property  nor  to  the  possession." 

We  have  hold  that,  where  in  an  action  of  tres])ass  quare 
^clausum  fregit  the  defense  pleaded  is  liberum  tenementum,  the 
judgment  rendered  upon  the  issue  thereby  made  will  not  be 
j-'jgarded  as  conclusive,  yet  it  may  be  shown  by  parol  evidence. 
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or  otherwise,  that  the  question  of  title  was  actually  tried  and 
passed  upon  in  the  action  of  trespass;  and  that  such  a  judg- 
ment is  necessarily  conclusive  as  to  what  appears  from  the 
record,  or  is  shown  by  parol  to  have  been  involved  in  the  issues, 
made  by  the  pleadings  in  the  suit,  and  to  have  actually  come  in 
question  on  the  trial:  Elson  v.  Comstock,  150  111.  303,  37  X.  E. 
207;  Rhoads  v.  City  of  Metropolis,  144  111.  580,  36  Am.  St. 
Eep.  468,  33  N".  E.  1092. 

If,  in  an  action  of  trespass  quare  clausum  fregit  to  recover 
damages  for  the  cutting  of  timber  upon  the  plaintiff's  land, 
the  plea  is  the  general  issue,  or  not  guilty,  and  the  defendant 
denies  that  he  cut  the  timber,  then  the  issue  is  one  of  fact, 
presented  to  the  jnry,  as  to  whether  or  not  the  defendant  did 
cut  the  timber,  and  as  to  how  much  the  defendant  should  pay 
as  damages  for  the  timber  so  cut.  In  tlie  case  of  such  an  issue 
in  the  action  of  ^-^  trespass,  the  judgment  of  course  decides 
nothing  as  to  title.  If,  however,  the  defendant  in  the  action  of 
trespass,  so  brought,  admits  that  he  cut  the  timber,  but  claims 
that  he  had  the  right  to  do  so  because  the  land  was  his  own 
land,  then  an  issue  is  made  as  to  the  ownership  of  the  land. 
The  ownership  of  the  land  must  be  determined,  in  order  to 
'decide  whether  the  defendant  had  the  right  to  cut  the  timber 
-or  not.  In  the  case  of  such  an  issue  being  made  the  question 
of  ownership  or  title  is  directly  involved,  and  where  the  testi- 
mony shows  that  it  was  so  involved,  we  see  no  reason  why  the 
judgment  rendered  cannot  be  pleaded  as  res  judicata  in  any 
subsequent  proceeding  between  the  same  parties,  involving  the 
title  to  the  same  land.  In  Hawley  v.  Simons,  102  111.  115,  we 
said  (p.  118)  :  "A  judgment  at  law,  whether  in  an  ejectment 
suit  or  in  some  other  form  of  action,  is  conclusive  on  the  par- 
ties upon  all  questions,  titles  and  rights  involved  in  the  litiga- 
tion and  passed  upon  by  the  court,  which  the  court  had  power 
and  jurisdiction  to  hear  and  determine,  and  notliing  more;  and 
whenever  the  same  questions  or  the  same  rights  or  titles  are 
•again  drawn  in  issue,  whether  in  a  court  of  equity  or  court  of 
law,  between  the  same  parties  or  tlieir  privies,  the  previous  ad- 
judication must  be  regarded  as  conclusive  upon  them.^'  In  the 
case  at  bar,  the  parties  in  the  trespass  suit  were  exactly  the 
same  parties  as  the  parties  in  this  ejectment  suit,  and  the  issue, 
as  has  already  been  shown,  in  the  trespass  suit  was  the  same  as 
ihe  issue  here,  to  wit,  the  ownership  of  the  eighteen  and  twenty- 
four  hundredths  acres  of  ground  between  tlio  two  sloughs,  men- 
tioned in  the  statement  preceding  this  opinion.    The  appellant, 
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plaintiff  below,  "admitted  that  the  land  sued  for  in  this  ease  h 
tiie  same  land  that  was  involved  in  an  action  of  trespass  com- 
menced by  Mr.  Herschbach,  the  plaintiff,  against  Mr.  Cohcny 
the  defendant."  This  disposes  of  the  contention,  made  by  the- 
appellant,  that  a  judgment  in  trespass  qnare  clausum  f regit, 
where  the  issue  relates  only  to  a  particular  spot  of  the  prcniisos 
described  ''-'*  in  the  declaration  without  evidence  as  to  tlie 
exact  locality  of  the  trespass,  cannot  conclude  either  party  as 
to  the  question  of  title:  2  Waterman  on  Trespass,  sec.  1119. 
In  the  case  at  bar,  the  evidence  does  show  the  exact  locality  of 
the  trespass,  not  only  by  virtue  of  the  adTuission  above  set  forth, 
but  by  reason  of  the  oral  testimony,  which  shows  that  the  tim- 
ber was  cut  on  the  land  between  the  two  sloughs,  that  is  to  say, 
the  eighteen  and  twenty-four  hundredths  acres.  It  follows  that 
the  trespass  is  exactly  located,  as  ha.ving  occurred  upon  the- 
eighteen  and  twenty-four  hundredths  acres  here  involved. 

Even  if  the  question  involved  in  the  trespass  suit  was 
merely  a  question  of  the  true  boundary  between  the  land  of 
the  appellant  and  the  land  of  the  appellee,  yet  the  evidence 
shows  that  that  question  was  decided  in  the  trespass  suit  in 
favor  of  the  present  appellee;  and  the  judgment  in  the  trespass 
suit  must  be  regarded  as  res  judicata  as  to  the  question  of 
boundary.  In  Mueller  v.  Henning,  103  111.  64G,  whore  a  de- 
cree, on  a  bill  to  correct  a  mistake  in  the  description  of  land  in 
a  deed,  found  that  the  place  at  which  the  survey  was  com- 
menced was  not  the  correct  one,  but  that  the  survey  sliould  have 
commenced  at  another  point,  it  was  held  that,  in  an  action  of 
ejectment  between  the  parties,  the  question  of  boundary  was 
res  judicata,  and  the  decree  was  conclusive  upon  them  as  to 
its  correctness.  A  judgment,  in  an  action  Jirought  solely  to 
determine  a  boundary  line,  although  brought  in  the  form  of  an 
action  of  trespass  to  try  title,  is  res  judicata :  24  Am.  &  Eng. 
Ency.  of  Law.  2(\  ed.,  82.").  and  cases  recited  in  note. 

^'Wliorc.  in  an  action  of  tre.-pass.  the  title  is  actually  in  issue, 
and  that  is  a  part  of  tliat  upon  which  the  judgment  is  based, 
and  the  plaintiff  prevails,  it  is  conclusive  as  against  an  action 
of  ejectment"':  21  Am.  &  Eng.  Ency.  of  Law,  2-14,  215,  and 
cases  in  notes. 

Ereeman  in  his  work  on  Judgnnents  (vol.  1.  4th  ed.,  sec.  311), 
after  referring  to  the  conflict  among  the  decisions  in  the  vari- 
ous states  upon  this  subject,  says:  ^-''*  "The  title  cannot  in 
some  of  the  states  be  regarded  as  in  issue  except  upon  a  special 
plea  ol:  soil  or  freehold,  or  some  other  equivalent  pleading;  but 
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when  such  plea  is  interposed,  or  when  without  any  special  plea 
the  rules  of  practice  in  the  state  permit  the  title  to  be  received 
in  evidence  and  to  be  considered  by  the  court  or  jury,  and  it  is 
in  fact  received,  considered  and  made  the  basis  of  a  verdict  and 
judgment,  then  that  is  as  conclusively  settled  as  if  it  had  been 
drawn  in  question  and  decided  in  some  other  action."  This 
language  applies  exactly  to  the  course  of  decision  in  this  state, 
and  to  the  facts  in  the  case  at  bar.  Here,  a  special  plea  of  soil 
■or  freehold,  to  wit,  the  plea  of  liberum  tenemcntum,  was  filed 
in  the  action  of  trespass,  and  the  proof  shows  that  the  title  was 
received  in  evidence  in  the  action  of  trespass,  and  considered, 
and  made  the  basis  of  the  verdict  and  judgment  therein. 

Waterman,  in  his  work  on  Trespass  (vol.  2,  sec.  1119),  speak- 
ing of  the  action  of  trespass  quare  clausum  fregit,  says :  "Yet 
ihe  title  may  he  litigated  as  a  matter  directly  involved  in  the 
issue,  and  when  that  question  is  adjudicated  and  a  judgment 
Tendered  in  this  form  of  action  by  a  court  of  competent  juris- 
diction, the  judgment  will  conclude  the  parties,  and  operate  as 
:an  estoppel  if  the  matter  appears  on  the  face  of  the  record,  or 
as  evidence  conclusive  in  relation  to  the  title,  in  any  subsequent 
litigation  of  the  matter  between  them.  But  when  the  defend- 
:ant  in  ejectment  seeks  to  show  title  in  himself  to  the  premises 
in  dispute  by  means  of  the  estoppel,  created  by  the  recovery  in 
ihe  former  action,  he  is  bound  to  show  affirmatively  that  the 
title  to  those  premises  was  passed  upon  in  that  action.  When 
it  has  been  apparently  necessary  to  pass  upon  that  question 
before  the  judgment  could  have  been  given,  the  record  will 
he  prima  facie  evidence  for  the  defendant,  and  will  be  con- 
clusive as  an  estoppel  against  the  plaintiff,  unless  evidence  has 
heen  given  on  his  part  to  contradict  and  overcome  this  presump- 
tion." ^-**  Wells,  in  his  work  on  Ees  Ad  judicata  and  Stare 
Decisis,  section  287,  says :  "Where  a  plaintiif  brings  an  action 
■of  trespass  quare  clausum  fregit,  and  the  defendant  under  the 
o-eneral  issue  litigates  the  question  of  title,  and  the  verdict  on 
that  issue  is  rendered  n gainst  him,  and  afterward  the  plaintiff 
hrings  a  direct  action  to  try  the  title,  the  former  judgment 
will  be  conclusive,  and  the  defendant  will  not  be  allowed  to 
•dispute  the  title." 

Counsel  for  appellant  lay  great  stress  upon  the  case  of  Kev- 
ser  V.  Sutherland,  59  :\Iich.  455,  2(5  X.  W.  SG5.  whoro  it  was 
held  by  the  supreme  court  of  Michigan,  that  a  judgment  in 
trespass  cannot  be  a  bar  to  a  subsequent  ejectment  suit  for  tlie 
same  premises,  even  though  the  parties  in  both  suits  are  tbe 
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same,  upon  the  ground  that  a  party  is  entitled  to  but  one  trial, 
as  a  matter  of  right,  in  Michigan  in  an  action  of  trespass,  while 
in  ejectment,  upon  the  payment  of  costs  of  the  first  trial,  he 
has  an  absolute  right  to  another  trial;  and  it  is  said  that  the 
statute,  allowing  a  second  trial  in  an  action  of  ejectment  upon 
the  payment  of  costs,  is  substantially  the  same  in  Illinois  as 
in  Michigan.  What  is  said  upon  this  subject  in  Keyser  v. 
Sutherland,  59  Mich.  455,  26  N.  W.  805,  is  mere  dictum,  as  it 
appeared  that  the  title  was  not  passed  upon  in  the  action  of 
trespass.  But,  independently  of  this  consideration,  we  are  not 
disposed  to  accept  the  reasoning  of  the  Michigan  court  upon' 
this  subject  as  sound.  The  statute  of  Illinois  provides  that  at 
any  time  within  one  year  after  a  judgment,  cither  upon  de- 
fault or  verdict,  in  the  action  of  ejectment,  the  party,  against 
whom  it  is  rendered,  his  heirs  or  assigns,  upon  the  payment  of 
all  costs  recovered  therein,  shall  be  entitled  to  have  the  judg- 
ment vacated,  and  a  new  trial  granted  in  the  cause:  2  Starr  and 
Curtis'  Annotated  Statutes,  2d  ed.,  1G21.  This  is  so,  no  mat- 
ter what  the  defense  may  have  been  upon  the  first  trial  of  the 
cause.  In  the  Michigan  decision  referred  to,  the  court  says 
that  it  will  not  allow  the  right  to  two  trials  in  ejectment  to 
be  taken  away  by  allowing  one  trial  in  trespass  to  bo 
^^"^  used  as  a  former  adjudication.  We  see  no  reason  why 
the  result  here  deplored  should  necessarily  follow.  The  fact 
that,  upon  the  first  trial  of  the  ejectment  suit,  the  judgment 
in  the  trespass  suit  is  pleaded  as  res  judicata,  does  not  deprive 
the  defeated  party  of  a  second  trial  in  the  ejectment  suit. 
There  might  be  other  defenses  upon  the  first  trial  of  tlie  eject- 
ment suit  equally  as  good  as  the  defense  of  res  judicata,  and 
yet,  if  the  defeated  party  chooses  to  pay  up  the  costs  withm 
the  time  specified,  and  take  his  chances  upon  a  new  trial,  he 
has  a  right  to  do  so.  The  character  of  tlie  defense  made  on  the 
first  trial  does  not  deprive  him  of  his  right  to  a  new  trial.  Anv 
defense  made  upon  tlie  first  trial,  if  good  and  valid  and  sup- 
ported by  the  e\idenre,  wlietlier  tlie  di'f(>nse  of  res  judicata  or 
somctliiug  else,  would  lesson  tlie  probaliilitv  of  llie  defeated 
party's  success  ujmn  a  second  trial  if  the  same  dcf(nse  is  set 
up  in  tlie  second  trial,  but  in  no  way  interferes  with  his  riglit 
to  such  ser'oiid  trial. 

It  is  said  liy  counsel  for  appellant  that  the  declaration  in 
the  action  of  trespass  does  not  aver  that  the  plaintiff  therein 
was  the  owner  of  tlie  premises.  The  declaration  in  the  ti'(^s- 
pass  suit  avers  that  the  defendant  destroyed  the  timber  of  the 
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plaintiff,  then  growing  "upon  certain  lands  of  tlie  plaintiff." 
This  averment  is  the  usual  one,  which  is  made  in  declarations 
in  trespass  quare  clausum  fregit.  The  cases  in  Illinois,  re- 
ferred to  by  counsel  for  appellant,  which  require  the  plaintiff 
in  actions,  brought  to  recover  damages  for  cutting  timber,  to 
aver  that  he  is  the  owner  of  the  land,  upon  which  the  timber 
is  cut,  were  cases  arising  under  a  special  statute,  imposing  a 
penalty  for  cutting  timber.  This  statute,  which  was  entitled 
"An  act  to  prevent  trespassing  by  cutting  timber,^^  provided 
that  any  person  who  cuts  trees  growing  upon  land  belonging  to 
another  person  without  first  having  obtained  permission  so  to 
do  from  the  owner  of  such  land  should  forfeit  and  pay  for  each 
tree  a  certain  penalty  therein  named;  and  it  was  held  in  the 
cases  referred  ^^®  to  by  counsel,  that,  in  an  action  of  debt 
brought  by  the  owner  to  recover  the  penalty  given  by  the  stat- 
ute, he  must  aver  in  the  declaration  that  he  was  the  owner : 
Wright  V.  Bennett,  3  Scam.  (111.)  258;  Whiteside  v.  Divers, 
4  Scam.  (111.)  33G;  Jarrot  v.  Vaughn,  2  Gilm.  (111.)  132. 
These  decisions,  being  founded  upon  a  special  statute,  have  no 
application  in  the  present  case. 

For  the  reasons  above  stated,  the  judgment  of  the  circuit 
court  is  affirmed. 


The  RuJei^  of  Res  Judicata  are  stated  in  Garden  City  v.  Merchants' 
etc.  Nat.  Bank,  65  Kan.  345,  93  Am^  St.  Eep.  284,  69  Pac.  o25-, 
White  V.  Ladd,  41  Or.  324,  93  Am.  St.  Rep.  732,  68  Pac.  739;  La 
Follett  V.  Mitchell,  42  Or.  465,  95  Am.  St.  Pop.  780,  69  Pac.  916; 
Hurxthal  v.  Boom  Co.,  53  W.  Va.  87,  97  Am.  St.  Pep.  954,  44  S.  E. 
520.  JndjTments  in  ejectment  as  res  judicata  arc  discussed  in  San- 
ford  V.  lierron,  161  Mo.  176,  61  S.  W.  839,  84  Am.  St.  Rep.  70S', 
and  cases  cited  in  the  cross-reference  note  thereto.  It  has  been  held 
that  if  in  an  action  of  trespass  quare  clausum  frc^nt  against  a  city 
for  removing  soil  from  an  alleged  street,  the  defendant  pleaded  that 
the  locus  in  quo  is  a  public  highway,  that  the  loqus  in  quo  is  the 
property  of  the  defendant,  and  the  statute  of  limitations,  and  evi- 
dence was  offered  by  both  parties  on  all  the  issues,  a  general  verdict 
in  favor  of  the  defendant  is,  in  a  subsequent  action  between  the 
same  parties,  prima  facie  evidence  that  all  the  issues  were  found 
in  favor  of  the  defendant:  Rhoades  v.  Metropolis,  144  111.  5S0,  36 
Am.  St.  Rep.  468,  33  N.  E.  1092.  On  the  proof  of  res  judicata,  see 
the  monographic  note  to  Faliey  v.  Esterly  Machine  Co.,  44  Am.  St. 
Rep.  562-572.  When  the  plea  of  res  judicata  is  set  up  as  a  de- 
fense, oral  evidence  has  been  held  admissible  to  show  the  facts 
upon  which  the  former  judgment  was  founded:  State  v.  Meek,  112 
Iowa,  338,  84  Am.  St.  Rep.  342,  84  N.  W.  3. 
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KELLYVILLE  COAL  COMPANY  v.  HARRIER. 

[207   111.    624,   69   N.   E.    927.] 

CONSTITUTIONAL  LAW— Statutes  Denying  Right  of  Setoff 
as  Against  Employers. — A  statute  denying  to  employers  the  right  of 
setoli'  or  of  counterclaim  in  actions  brought  by  their  employes  to 
recover  for  wages,  but  exempting  from  its  provisians  the  business 
of  farmers  or  farm  laborers  and  servants,  is  unconstitutional  in 
discriminating  against  employers  who  are  not  farmers.  The  provi- 
sion respecting  them  cannot  be  disregarded  for  the  purpose  of  sus- 
taining the   statute,     (p.   242.) 

II.  M.  Steely,  for  the  appellant. 
W.  T.  Gunn,  for  the  appellee. 

«-«  CARTWRIGHT,  J.  Appellee  brought  this  suit  before  a 
justice  of  the  peace  of  Yermilion  county,  against  appellant,  to 
recover  for  wages  due  him  as  a  miner.  On  appeal  to  the  circuit 
court  a  jury  was  waived  and  the  cause  was  submitted  to  the 
court  for  trial.  There  were  no  disputed  facts.  Defendant 
owed  plaintiff  for  wages  and  plaintiff  was  indebted  to  defendant 
for  groceries  and  household  supplies  purchased  by  him.  The 
only  controversy  was  as  to  the  right  of  defendant  to  set  of! 
the  amount  due  from  plaintiff  against  his  demand  for  wages, 
defendant  claiming  that  right  and  admitting  that  it  owed 
phiintiff  the  balance.  Plaintiff  claimed  the  right  to  recover  the 
whole  ^''  amount  of  wages  earned,  and  disputed  the  riglit  to 
feet  off  against  the  same  the  amount  due  from  him  to  defendant. 

Plaintiff's  claim  was  based  on  sections  3  and  4  of  an  act 
entitled,  "xVn  act  to  provide  for  the  payment  of  wages  in 
lawful  money,  and  to  prohibit  the  truck  system,  and  to  prevent 
deductions  from  wages  except  for  lawful  monev  actual Iv  ad- 
vanced," in  force  July  1,  1891:  Laws  1891,  p.  212.  The  first 
and  secoml  sections  of  said  act  wore  declared  in  the  case  of 
Fi-orer  v.  People,  141  111.  171,  31  X.  E.  395,  to  be  repugnant 
to  the  constitution  of  the  state,  and  void.  Those  sections  pro- 
I'.ihit  an  employer  engaged  in  mining  or  manufacturing  from 
k(>eping  or  l)cing  interested  in  a  store  for  furnishing  supplies, 
tools,  clothing,  provisions  or  groceries  to  his  employes,  and 
declare  everv  j^crson,  company,  corjioi'ation  or  association  vio- 
lating that  j)rohiiiiiion  to  be  guilty  of  a  misdemeanor  and  liable 
to  a  fine.     Sci-tions  3  and  4  are  as  follows: 

'^Sec.  3.  It  .-ball  bo  unlawful  for  any  ])ci'son.  comjtnny,  cor- 
poration  or   association,   employing  workmen   in   this   state,   to 
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make  deductions  from  the  wages  of  his,  its  or  their  workmen, 
except  for  lawful  money,  checks  or  drafts  actually  advanced 
"without  discount,  and  except  such  sums  as  may  be  agreed  upon 
between  employer  and  employe,  which  may  be  deducted  for 
hospital  or  relief  fund  for  sick  or  injured  employes. 

"Sec.  4.  Any  deductions  made  from  the  wages  of  any  work- 
man in  this  state,  except  as  provided  in  section  three  (3)  of 
■this  act,  may  be  recovered  in  any  appropriate  action  before 
;any  court  of  competent  jurisdiction,  together  with  such  reason- 
.able  attorney's  fee  as  the  court  in  its  discretion  shall  think 
proper,  and  no  offset  or  counterclaim  of  any  kind  shall  be  al- 
lowed in  such  aCaon  or  proceeding." 

On  the  trial  of  this  case  defendant  submitted  to  the  court  a 
■number  of  propositions  of  law  asking  the  court  to  hold  that 
<lefendant,  under  the  law  and  its  charter,  has  a  legal  right  to 
k:eep  a  store  and  furnish  and  sell  to  **^®  its  employes  supplies, 
"tools,  clothing,  provisions,  groceries,  and  such  other  articles  as 
its  employes  see  fit  to  purchase  from  it,  and  that  so  far  as  the 
act  in  question  attempts  to  deprive  defendant  of  the  right  to 
set  off  against  the  demand  of  plaintiff  for  wages  any  demand 
•owing  by  plaintiff  to  defendant  for  groceries,  merchandise  or 
other  articles  purchased  at  its  stores,  when  it  allows  such  right 
of  setoff  to  farmers  as  against  their  employes,  is  repugnant  to 
the  constitution  of  the  United  States  and  the  constitution  of 
the  state  of  Illinois.  The  court  held  the  first  proposition  to  be 
the  law,  to  the  effect  that  the  defendant  had  the  right  to  keep 
the  store  and  sell  such  goods  to  its  employes  as  they  choose  to 
purchase,  but  refused  to  hold  that  the  third  and  fourth  sections 
were  in  violation  of  the  constitution,  or  that  the  act  was  ren- 
dered unconstitutional  by  the  provision  that  nothing  contained 
in  it  should  be  construed  to  include  the  business  of  farmers  or 
farm  laborers  or  servants.  The  court  held  that  an  employer 
may  sell  goods  to  an  employe,  but  if  he  is  a  miner  or  manufac- 
turer he  cannot  lawfully  secure  payment  by  way  of  sotol!.  x\c- 
cordingiy  the  court  found  the  issues  for  the  plaintiff  and  en- 
tered judgment  in  his  favor  for  the  whole  amount  of  his 
demand,  which  was  twenty-one  dollars  and  twenty-seven  cents, 
.and  costs  of  suit,  together  with  twenty  dollars  attorney's  fees, 
as  provided  by  said  section  4. 

It  is,  of  course,  conceded  that  sections  1  and  2  of  the  act 
are  in  violation  of  the  constitution,  but  it  is  insisted  that  sec- 
tions 3  and  4  should  be  upheld.  We  do  not  see  how  that  can 
he  done,  and  must  hold  that  the  whole  act  is  void.     Section  6 

Am.    St.   Eep.,   Vol.    99-16 
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of  the  act  is  as  follows :  "Nothing  in  this  act  shall  he  so  con- 
stnied  as  to  include  the  husincss  of  farmers,  or  farm  laborers, 
or  servants."  A  large  proportion  of  the  employers  of  labor  iu 
the  state  are  farmers,  and  the  valuable  right  of  setoff  is  al- 
lowed to  them  while  it  is  denied  to  the  miner  or  manufacturer. 
A  farmer  whose  employe  is  indebted  to  him,  if  sued  by  the 
employe,  may  set  off  the  amount  of  such  indebtedness 
*^^®  against  the  demand  of  the  employe  for  wages,  and  the 
recovery  can  only  be  for  the  balance  due.  The  employe  of  a 
miner  or  manufacturer  is  not  limited  to  tlie  recovery  of  the 
balance  due  him,  but  may  have  a  judgment  for  the  whole 
amount  of  his  wages,  and  the  employer  is  relegated  to  a 
separate  action  at  law  to  collect  what  is  justly  due  him,  if  he 
can.  By  this  discrimination  the  miner  and  manufacturer  are 
deprived  of  the  equal  protection  of  the  laws  guaranteed  to  them 
by  the  federal  constitution.  It  is  too  plain  for  argument  that 
the  exemption  of  farmers,  farm  laborers  and  servants  was  a 
material  consideration  with  the  legislature  in  the  passage  of  the 
act,  and  that  it  would  not  have  been  enacted  if  they  had  not 
been  excluded  in  its  operation  and  protected  from  its  provisions. 
The  whole  act  is  therefor  void :  Connelly  v.  United  States  Sewer 
ripe  Co.,  184  IT.  S.  540,  22  Sup.  Ct.  Pep.  431;  ]\rathews  v. 
Teople,  202  111.  389,  95  Am.  St.  Eep.  241,  G7  X.  E.  28. 

Furthermore,  it  is  not  within  the  power  of  the  legislature 
to  provide  that  one  who  is  possessed  of  property  may  not  sell 
it  to  another  and  agree  with  the  purchaser  to  work  for  him  in 
payment  for  it.  The  privilege  of  contracting  is  both  a  liberty 
and  a  property  right:  Frorer  v.  People,  141  111.  171,  31  N.  F. 
395.  The  laborer  has  a  right  to  contract  with  respect  to  his 
labor  and  to  make  such  terms  and  agreements  as  may  he 
mutually  agreeable  to  him  and  liis  employer.  They  may  agree 
tliat  the  labor  of  one  shall  be  paid  for  with  the  property  of 
the  other,  or  the  laborer  may  agree  to  work  in  payment  of  a 
pre-existing  debt,  and  in  either  case  the  rights  of  tlie  parties 
are  free  from  interference  by  the  legislature:  Harding  v.  People, 
160  111.  459,  52  Am.  St.  Pep.  344,  43  N.  F.  024. 

The  judgment  of  the  circuit  court  is  reversed  and  the  cause 
is  remanded  to  that  court  for  furtlier  proceedings  not  incon- 
sistent with  the  views  herein  expressed. 


A  statute  prohibiting  the  assi^mont  of  future  wajjes  hns  hren 
upheld  as  constitutional:  International  Text-book  Co.  v.  Weissinjrer, 
leO  Tnd.  M9,  98  Am.  St.  Rep.  334,  65  N.  _E.  521.  So  hns  a  statute 
limitincr  the  number   of   hours   per   day  which   certain    classes   of   em- 
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ploySs  may  labor:  See  the  monographic  note  to  Booth  v.  People,  78 
Am.  St.  Eep.  245;  State  v.  Buchanan,  29  Wash.  602,  92  Am.  St.  Rep. 
930,  70  Pac.  52.  Compare  Cleveland  v.  Clements  Bros.  Construction 
Co.,  67  Ohio  St.  197,  93  Am.  St.  Rep.  670,  65  X.  E.  885.  A  mini- 
mum wage  law  has  been  pronounced  unconstitutional:  Street  v, 
Varney  Elec.  Supply  Co.,  160  Ind.  338,  98  Am.  St.  Rep.  325,  66  N. 
E.  895.  So  has  a  statute  forbidding  an.  employer  to  impose  a  fine„ 
or  withhold  any  part  of  the  wages  of  an  employe,  for  an  imperfec- 
tion in  the  product  of  his  labor:  Commonwealth  v.  Perry,  155  Mass. 
117,  SI  Am.  St.  Eep.  583,  28  N.  E.  1126.  And  so'  has  a  statute  for- 
bidding an  employer  from  discharging  an  employe  because  he  is  a 
member  of  a  labor  organization:  State  v.  Kreutzberg,  114  Wis.  530, 
91  Am,  St.  Eep.  934,  90  N.  W.  1098.  A  statute  in  effect  prohibiting 
an  employ^  from  assuming  the  risk  of  hazardous  appliances  is  con- 
stitutional: Kilpatrick  v.  Grand  Trunk  Ey.  Co.,  74  Vt.  288,  93  Am, 
St.  Eep.  887,  52  Atl.  531.  So,  also,  is  a  statute  changing,  as  to 
railroad  and  other  corporations,  the  common-law  liability  of  em- 
plovers  for  the  acts  of  coemployes:  Pittsburgh  etc.  Ev.  Co.  v.  Mont- 
gomery, 152  Ind.  1,  71  Am.  St.'  Eep.  301,  49  N.  E.  582;  Callahan  v. 
St.  Louis  etc.  E.  E.  Co.,  170  Mo.  473,  94  Am.  St.  Eep.  746,  71  S.  W. 
208.  Compare  Ballard  v.  Mississippi  Cotton  Oil  Co.,  81  Miss.  507, 
95  Am.  St.  Eep.  476,  34  South.  533.  On  the  protection  of  corpo- 
rations from  special  and  hostile  legislation,  see  the  monographic 
note  to  St.  Louis  etc.  Ey,  Co,  v,  Paul,  62  Am.  St.  Eep.  165-182. 
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STATE    V.    WALTERS. 

[31   Incl.   App.   77,   66   N.   E.   182.] 

LIMITATION  OF  ACTION  Against  a  Recorder  for  Negli- 
gence.— If  a  recorder  registers  a  mortgage  so  that  the  record  iloes 
not  constitute  notice,  neither  h«  nor  the  mortgagee  becoming  aware 
of  the  error  until  after  the  execution  of  a  second  mortgage,  a  cause 
of  action  accrues  against  him  at  the  time  of  the  erroneous  registra- 
tion,    (p.   247.) 

LIMITATION  OF  ACTIONS— Concealment,  What  is  not.— 
Keither  the  ignorance  of  a  person  of  his  right  to  bring  an  action, 
nor  the  mere  silence  of  the  person  liable  to  the  action,  prevents  the 
running  of  the  statute  of   limitations.      (p.   248.) 

J.  W.  McGreevy  and  G.  E.  Eoss,  for  the  appellant. 

J.  C.  Xclson,  Q.  A.  Myers  and  D.  D.  Ficklo_,  for  the  ap- 
pellees. 

''^  BIvACK,  P.  J.  This  was  an  action  commenced  February 
10,  1900,  on  the  official  bond  of  Henry  Hublcr,  recorder  of 
Cass  county.  The  proceeding  was  commenced  as  a  chiijn 
against  tlie  estate  of  the  principal,  deceased,  and  in  the  circuit 
court  tlie  sureties  were  l)rought  in  as  additional  defendants. 
Dccendtor  7,  IS.-^n,  one  William  INIurphy  (>xecutcd  his  mortgage 
on  certain  land  in  that  county  to  tlie  relatrix  to  secure  the  ])ay- 
mcnt  of  his  promissory  note  for  six  hundred  and  cighty-tlirco 
dollars  and  two  cents,  payable  to  her  two  years  from  that  date. 
On  the  same  day  she  ])rcscnted  the  mortgage  to  the  intestate, 
then  county  recorder,  for  recording,  paying  him  the  recorder's 
fee  tlicrcfor.  In  recording  the  mortgage,  the  recorder  negli- 
gently failed  to  copy  correctly  the  descrij[)tion  of  the  land,  so 
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that  instead  of  a  certain  part  of  the  northwest  quarter  of  a 
specified  section,  as  described  in  the  mortgage,  the  record  of  the 
mortgage  described  a  like  part  of  the  northeast  quarter  of  the 
same  section.  He  returned  the  mortgage  to  the  relatrix,  hav- 
ing indorsed  thereon  the  time  of  the  receipt  of  the  mortgage 
for  record,  and  the  words:  "Recorded  in  record  14,  page  240," 
signed  by  him  as  recorder  of  that  count}'.  When  the  recorder 
delivered  the  mortgage  to  the  person  who  called  for  it,  a  month 
or  two  after  it  was  left  for  record,  in  answer  to  the  question  of 
that  messenger  as  to  whether  it  would  be  necessary  to  compare 
the  mortgage  and  the  record  said :  "Xo ;  that  is  all  ''^  right." 
The  land  so  mortgaged  to  the  relatrix  was  again,  March  2,  1896, 
mortgaged  by  Murphy  to  secure  the  payment  of  a  not-e  for 
fifteen  hundred  dollars  to  tlie  Mortgage  and  Trust  Company 
of  Pennsylvania,  by  which  this  mortgage  was  taken  with- 
out notice  of  the  former  mortgage.  The  second  mortgage 
was  duly  recorded.  In  1897  the  relatrix  brought  suit  against 
Murphy  and  said  company  to  foreclose  the  first  mortgage,  and 
in  that  suit  it  was  by  the  court  decreed  that  the  second  mort- 
gage was  a  prior  and  senior  lien  on  the  land  mortgaged  to  the 
relatrix,  and  thereby  she  lost  her  security  for  her  note.  She 
caused  execution  to  issue  against  Murphy,  but  was  unable  to 
realize  anything,  for  the  reason  tliat  he  was  insolvent,  and  had 
no  property  out  of  which  the  debt  could  be  collected.  Xeitber 
the  relatrix  nor  the  recorder  knew"  of  the  error  in  recording 
until  after  the  execution  of  the  second  mortgage.  Henry 
Hubler,  the  recorder,  died  in  1898. 

The  controlling  question  is  whotlier  or  not  the  action  was 
barred  by  the  statute  of  limitations,  and  the  determination  of 
this  matter  depends  upon  the  solution  of  the  question  as  to 
when  the  cause  of  action  accrued  on  the  recorder's  official  bond 
for  the  breach  alleged;  that  is.  When  could  the  recorder  first 
have  been  sued  for  the  official  error  charged  ?  Our  statute 
(Burns  Eev.  Stats.  1901.  sec.  294)  provides:  "All  actions 
against  a  sheriff,  or  other  public  officer,  or  against  such  officer 
and  his  sureties  on  a  public  bond,  growing  out  of  a  liability 
incurred  by  doing  an  act  in  an  official  capacity,  or  by  the 
oinission  of  an  official  duty,"  shall  be  commenced  within  five 
years  after  the  cause  of  action  has  accrued,  aiid  not  after- 
ward. It  was  the  statutory  duty  of  the  county  recorder  to 
record  the  mortgage  for  the  relatrix  in  its  order;  and  if  not 
recorded  in  forty-five  days  from  the  execution  thereof,  the  mort- 
gage was  liable  to  be  defeated  in  favor  of  any  subsequent  pur- 
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chaser,  lessee,  or  mortgagee  in  good  faith  and  for  a  valuable 
consideration:  ^  Burns'  Eev.  Stats.  1901,  sees.  3350,  8007; 
United  States  Sav.  etc.  Co.  v.  Harris,  143  Ind.  236,  237,  40 
N.  E.  1072,  41  N.  E.  451. 

The  misdescription  of  the  land  in  the  record  of  the  mort- 
gage rendered  the  recording  worthless  from  the  first.  The 
debtor  continued  personally  liable,  and  this  liability  became 
of  no  avail  to  the  relatrix — not  through  the  error  of  the  re- 
corder, but  by  reason  of  the  debtor's  insolvency.  The  security 
of  the  land  continued  available,  notwithstanding  the  fault  in 
the  recording,  until  the  execution  of  tlie  second  mortgage, 
which,  because  of  the  recorder's  mistake,  was  a  superior  lien, 
and  finally  exhausted  the  security.  The  damage  consisting  of 
the  loss  of  the  security  was  a  direct  result  of  the  incorrect 
copying  of  the  description  of  the  mortgaged  land  in  recording 
the  mortgage.  If  that  damage  had  accrued  and  action  therefor 
had  been  commenced  within  tlie  period  of  the  statute  after 
the  recording  of  the  mortgage,  there  can  be  no  doubt  that  dam- 
ages for  the  loss  thereby  sustained  might  have  been  recovered. 

The  right  of  the  relatrix  to  have  the  recording  of  her  mort- 
gage done  correctly,  so  that  the  record  would  constitute  con- 
structive notice  of  all  her  rights  as  mortgagee,  was  as  absolute 
as  the  right  to  have  the  mortgage  recorded.  As  between  her 
and  the  recorder,  she  was  under  no  obligation  to  inspect  the 
record  of  her  mortgage  to  see  that  it  was  safely  correct.  By 
presenting  a  mortgage  in  due  form,  proper  for  recording,  and 
paying  the  recorder's  fee,  she  did  all  that  was  incumbent  upon 
her  to  impose  the  duty  upon  the  recorder.  When  the  mortgag(; 
was  recorded  so  incorrectly  that  the  record  was  worthless  as 
notice,  there  was  at  once  a  violation  of  official  duty  on  the  part 
of  the  recorder,  and  the  relatrix  was  at  once  thereby  deprived  of 
a  material  and  valuable  right.  She  then  had  a  cause  of  action 
against  the  recorder.  If  she  had  discovered  the  error  ])cfore 
any  subsequent  conveyance  or  encumbrance,  and  the  original 
mortgage  were  thou  still  in  existence  and  in  her  possession, 
she  might  have  liad  it  recorded  again,  at  the  ^*  expense  of  tlie 
fee  therefor,  or.  if  in  such  case  the  original  mortgage  wtM-e  lo-t, 
she  perhaps  might  have  procured  a  correction  of  the  recoi-d; 
but  in  the  meantime  (at  least,  after  the  expiration  of  forty- 
five  davs  from  the  execution  of  her  mortgage)  she  would  have 
been  in  the  condition  of  a  mortgagee  whose  mortgage,  not  be- 
ing recorded,  is  liable  to  be  cut  off  by  intervening  circuinstances 
beyond  her  control.     It  might  be  difficult,  in  an  action  against 
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the  recorder,  brought  before  the  accruing  of  any  rights  of 
others  in  the  land,  to  say  what  considerations,  other  than  the 
loss  of  the  fee  for  recording,  should  enter  into  the  assessment 
of  the  amount  of  the  damages;  but  it  must,  we  think,  be  said 
that  a  right  having  been  violated,  and  she  having  suffered  an 
individual  wrong,  some  damage  must  be  presumed,  whether 
susceptible  of  proof  or  not :  See  Cooley  on  Torts,  2d  ed.,  *383. 

It  cannot  be  doubted,  it  would  seem,  that  a  cause  of  action 
involving  the  essential  elements  of  an  actionable  tort  arose  in 
favor  of  the  relatrix  against  the  recorder  immediately  upon 
the  commission  of  the  wrong  of  recording  her  mortgage  in- 
correctly, the  amount  of  the  damage  being  determinable  by  a 
jury,  under  instructions.  Such  an  action  would  not  be  like 
an  action  for  a  continuing  nuisance,  for  which  damages  may  be 
recovered  from  time  to  time  as  they  have  acc^'ued ;  but  it  would 
he  one  in  which  all  damages,  past  and  future,  so  far  as  ascer- 
tainable would  be  recoverable. 

The  case  before  us  is  not  governed  by  the  principles  of  th'bse 
wherein  some  act  has  been  done,  which,  not  being  wrongful  at 
the  time,  or  not  being  wrongful  then  as  to  the  plaintiff,  fur- 
nishes an  element  of  an  action  only  after  specific  damage  has 
resulted  therefrom,  and  the  right  of  action  does  not  accrue 
until  the  special  damage  complained  of  has  accrued.  There, 
the  damage  being  the  gist  of  the  action,  the  time  runs  only  from 
*^  the  actual  happening  of  the  damage.  Hero,  however,  there 
A^as  both  wrong  and  injury  as  soon  as  the  error  had  been  com- 
mitted. The  mistake  in  the  recording  was  not,  as  to  the 
mortgagee,  something  which  might  rightfully  be  done,  and 
which  could  not  be  regarded  as  a  thing  amiss  until  some  dam- 
age should  actually  accrue  therefrom;  but  it  was  in  itself  a 
thing  amiss.  Where  damage  has  so  accrued,  further  conse- 
<:]uential  damage  will  not  give  rise  to  a  fresh  cause  of  action. 
We  are  constrained  to  hold  with  the  court  below  that  the  stat- 
ute of  limitations  barred  the  action. 

There  has  been  some  discussion  by  counsel  of  the  law  relat- 
ing to  the  concealment  of  the  fact  of  liability  to  an  action  by 
one  party,  and  the  discovery  of  the  cause  of  action  by  tlie  other 
(Burns'  Eev.  Stats.  1901,  sec.  301)  ;  but  the  case  at  bar  affords 
no  occasion  for  the  postponement  of  the  running  of  the  statute 
of  limitations  on  the  ground  of  concealment.  The  fact  that 
a  person  entitled  to  an  action  has  no  knowledge  of  his  right  to 
sue,  or  of  the  facts  out  of  wliicli  liis  right  arises,  does  not  pre- 
vent the  running  of  the  statute,  or  postpone  tlio  eonimoucenicnt 
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of  the  period  of  limitation,  until  he  discovers  the  facts  or  learns 
of  his  rights  thereunder.  Xor  docs  the  mere  silence  of  the  per- 
son liable  to  the  action  prevent  the  running  of  the  statute.  To' 
have  such  elfect,  there  must  be  something  done  to  prevent  dis- 
covery— something  which  can  be  said  to  amount  to  conceal- 
ment: "Ware  v.  State,  74  Ind.  181;  Schultz  v.  Board  etc.,  95 
Ind.  323;  Pence  v.  Young,  22  Ind.  App.  427,  53  X.  E.  lOUO^ 
Bower  v.  Thomas,  22  Ind."  App.  505,  54  X.  E.  142. 

To  constitute  the  concealment  which  will  postpone  the  oper- 
ation of  the  statute  of  limitations,  there  must  be  more  than 
mere  silence  or  general  declarations;  there  must  be  fraud  in 
act  or  statement,  intended  to  prevent  knowledge  of  the  exist- 
ence of  the  cause  of  action,  and  operating  to  prevent  discovery : 
Jackson  v.  Jackson.  149  Ind.  238,  47  X.  E.  9G3. 

Judomeut  affirmed. 


The  LiahiUttj  of  Recorders  for  negligence  in  the  registration  of  in- 
struments is  discussed  in  the  monographic  note  to  Worden  v.  Witt, 
95  Am.  St.  Eep.  S5-S9.  On  page  89  of  this  note  it  is  stated  that  in 
an  action  against  a  recorder  for  a  false  certificate  of  search,  in  th5 
absence  of  fraud,  the  statute  of  limitations  begins  to  run  from  the 
time  the  search  is  given,  and  not  when  the  damage  arises;  and  the 
fact  that  the  party  paying  for  the  search  did  not  know  of  its 
falsity  for  six  years  makes  no  difference,  as  the  cause  of  action  is 
the  issuing  of  the   false   certificate. 

The  Stdtiite  of  TJmitatinns  may  be  prevented  from  running  by  a 
fraudulent  concealment  of  the  cause  of  action:  poising  v.  Andrews, 
66  Conn.  58,  50  Am.  St.  Eep.  75.  33  Atl.  5S5;  note  to  Snodgrass  v. 
Branch  Bank.  60  Am.  Dec.  511-5U.  See,  too.  McBride  v.  Burlin;:- 
ton  etc.  Ry.  Co.,  97  Iowa.  91,  59  Am.  St.  Eep.  .'^95.  Cii  X.  W.  7.^. 
But  a  party  cannot  be  guilty  of  fraudulent  concealment  of  a  matter 
of  the  existence  of  which  he  has  no  knowledge:  Wood  v.  Williams, 
142  111.  269.  .74  Am.  St.  Eep.  79.  31  N.  E.  6S'l.  And  the  ior,iorance 
of  a  plaintiff  of  his  right  to  bring  suit  does  not  ordinarily  affect 
the  running  of  the  sti'.tute  of  limitations:  See  the  monographic  note 
to   Alabama   etc.  Ey.  Co.  v.  Jones,  55  Am.  St.   Eep.  515,  516. 
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CHICAGO,  INDIAN"APOLIS    AXD    LOUISVILLE    RAIL- 
WAY COMPANY  V.  McGUIRE. 

[31  Ina.  App.  110,  65  N.  E.  932.] 

RAILWAY  MORTGAGE  of  After-acquired  Property.— Prop- 
erty acquired  by  a  railroad  company  adjacent  to  a  depot,  which  ib 
leases  for  a  store,  barber-shop,  postoffice,  and  other  purposes  foreign 
to  the  operation  cf  the  road,  does  not  pass  under  a  prior  mortgage 
given  by  tlie  company  covering  property  thereafter  acquired  for 
purposes  connected  with  or  appertaining  to  the  railroad,  (pp.  251^ 
252.) 

E.  C.  Field,  W.  S.  Kinnan,  G.  W.  Kretz'nger,  11.  R.  Kurrie,. 
E.  B.  Sellers   and  W.  E.  Uhl,  for  the  appellant. 

C.  C.  Spencer,  II.  A.  Steis,  M.  M.  Hathaway  and  M.  :\I.. 
Winfield,  for  the  appellees. 

^^^  HENLEY,  J.  This  was  an  action  commenced  by  ap- 
pellant to  quiet  its  title  to  a  certain  parcel  of  land  situated' 
in  Pulaski  county,  Indiana.  The  cause  was  tried  by  a  jury. 
After  the  evidence  was  concluded  the  trial  judge  instructed  tlio 
jury  to  return  a  verdict  for  appellees.  The  question  presented 
here  arises  upon  the  motion  for  a  new  trial,  and  questions  the 
action  of  the  trial  court  in  so  instructing  the  jury. 

The  facts  upon  which  the  instruction  was  based  are  not  in 
dispute.  Both  appellant  and  appellees  claim  title  through  tlie 
Louisville,  New  Albany  and  Chicago  Railway  Company.  Ap- 
pellant claims  title  through  certain  mortgages  given  by  tlio- 
Louisville,  New  Albany  and  Chicago  Railway  Company  which 
were  foreclosed  in  the  United  States  circuit  court  for  the  dis- 
trict of  Indiana,  and  through  which  foreclosure,  and  other  con- 
veyances following  it,  its  title  became  vested.  Appellee's  title 
is  claimed  as  follows:  On  the  24th  day  of  September,  1S96, 
the  appellee  Patrick  McGuire  recovered  judgment  in  the  AVhito 
Circuit  Court  of  Indiana  against  the  Louisville,  New  Albany 
and  Chicago  Railway  Company  for  two  thousand  four  hundred 
and  sixteen  dollars  and  twenty-three  cents  and  costs.  On  the 
sixteenth  day  of  October,  1897,  the  said  McGuire  caused  an  exe- 
cution to  be  issued  by  the  clerk  of  the  White  circuit  court  to  tlie 
sheriff  of  Pulaski  county.  On  the  eighteenth  day  of  Octol)er, 
1897,  the  said  sheriff  levied  the  execution  upon  the  real  estate 
in  dispute.  On  the  thirteenth  day  of  Novcml)er,  1897,  i]\<i 
shcrilf  sold  this  real  estate  at  public  sale,  and  the  apix'Ilce 
Hathaway  br-came  its  purchaser,  and  on  the  twentv-sucond  day 
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of  Xovember,  1898,  the  sheriff  of  Pulaski  county  executed  to 
iim  a  deed.  A  transcript  of  the  McGuire  judgment  had  been 
i.led  in  the  Pulaski  circuit  court  on  the  28th  of  January,  1897. 

It  is  contended  by  appellant  that  the  real  estate  in  contro- 
versy is  a  part  of  its  depot  grounds  at  Francisville,  Indiana, 
and  that  the  foreclosure  and  sale  of  the  property  of  the 
Louisville,  New  Albany  and  Chicago  Pailway  Company, 
**^  through  which  foreclosure  and  sale  appellant  obtained 
whatever  title  it  may  have  in  the  disputed  premises,  carried 
with  it  the  title  to  said  disputed  premises.  The  judgment  of 
McGuire  against  the  Louisville,  New  Albany  and  Chicago  Rail- 
way Company  was  obtained  after  the  execution  of  the  foreclosed 
mortgages  through  which  appellant  claims  title.  The  conten- 
tion of  counsel  for  appellees  is  that  the  disputed  property  was 
not  embraced  within  the  mortgages  and  foreclosure,  and  that 
the  same  was  not  covered  by  the  clause  inserted  in  each  mort- 
gage intended  to  cover  after-acquired  property,  and,  therefore, 
could  not  have  been  embraced  within  the  foreclosure  and  sale 
under  the  proceedings  in  the  United  States  court.  An  abstract 
question  of  law  is  therefore  presented,  as  to  whether  or  not  the 
property  in  dispute  passed  by  the  foreclosure  and  sale.  There 
were  three  mortgages  executed  by  the  Louisville,  New  Albany 
and  Chicago  Railway  Company — one  in  1886,  one  in  1890,  and 
one  in  1894,  all  being  prior  to  the  rendition  of  the  ]\IcGuire 
judgment. 

In  the  mortgage  of  1886  the  description  of  after-acquired 
property  is  as  follows:  ''Which  may  at  any  time  hereafter  during 
the  continuance  of  this  trust  be  acquired  by  the  said  railroad 
company  for  purposes  connected  with  or  appertaining  to  the 
railroads  or  railways  above  mentioned  or  described."  The 
description  of  the  after-acquired  property  in  the  mortgage  exe- 
cuted in  1890  was  in  the  following  words :  "And  all  that  it  may 
in  future  add,  construct,  or  acquire  for  the  purposes  of  and 
connected  with  or  appertaining  to  the  railroads  or  railways 
above  mentioned  and  described."  The  description  of  the  after- 
acquired  property  in  the  mortgage  executed  in  1894  was  in  tbo 
following  words:  "What  may  at  any  time  before  or  after  tbe 
date  of  tliis  indenture  be  acquired  by  or  for  tbe  said  railway 
company  for  purposes  connected  with  or  appertaining  to  said 
railroads  or  railways  hereby  conveyed." 

**^  The  decree  directing  the  sale  of  the  Louisville,  New 
Albany  and  Chicago  Railway  Company  follows  the  description 
in  the  mortgage.     The  master's    deed    conveying    the  property 
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•docs  not  vary  the  description  as  to  after-acquired  property. 
The  property  in  dispute  was  property  acquired  by  the  Louis- 
ville, New  Albany  and  Chicago  Eailway  Company  after  the 
execution  of  the  above-described  mortgages. 

The  trial  court  determined  that  the  undisputed  evidence 
-established  that  the  land  levied  upon  and  sold  to  satisfy  ap- 
pellees' judgment  was  not  used  by  appellant  for  railroad  pur- 
poses; that  it  was  not  needed  for  such  purposes,  and  that  it 
was  not  properly  a  part  of  the  "layout"  of  the  road;  and  that 
therefore  the  clauses  in  the  mortgages  covering  after-acquired 
property  did  not  cover  the  property  in  dispute.  The  evidence 
shows  that  the  particular  parcel  of  land  in  dispute  has  never 
been  used  by  the  railroad  company  for  railroad  purposes;  that 
while  it  is  contiguous  to  and  adjacent  to  the  depot  grounds  of 
appellant,  it  has  buildings  located  upon  it  which  have  been 
leased  to  different  parties,  and  occupied  and  used  as  a  barber- 
shop, grocery,  postoffice,  and  in  other  ways  entirely  foreign  to 
the  necessary  means  of  operating  the  railroad. 

In  speaking  of  the  property  covered  by  the  after-acquired 
clause  in  a  mortgage  given  by  a  railway  company,  Mr.  Short, 
in  his  excellent  work  on  the  Law  of  Eailway  Bonds  and  Mort- 
gages, at  section  209,  says:  "The  lien  will  be  confined  to  the 
lands  which  were  prospectively  necessary  and  convenient  for  the 
construction  and  future  operation  of  the  road,  and  will  not 
embrace  lands  situated  outside  of  the  'layout'  of  the  road,  which 
had  been  taken  over  by  the  company  in  order  to  acquire  at  a  less 
cost  the  lands  actually  needed  for  the  line  itself." 

A  case  very  similar  to  the  one  under  consideration  is  the 
case  of  Seymour  v.  Canandaigua  etc.  B.  E.  Co.,  25  Barb.  281. 
It  involved  a  controversy  between  the  judgment  ^**  creditors 
and  the  purchaser  of  railroad  property  at  foreclosure  sale,  and 
in  that  case  it  was  squarely  held  that  all  lands  acquired  by  tli.e 
railroad  company  after  the  execution  of  tlie  mortgage,  which 
were  not  used  for  railroad  purposes,  were  not  covered  by  the 
lien  of  the  mortgage  and  did  not  pass  by  tlie  foreclosure  and 
sale  to  the  purchaser,  but  were  subject  to  a  lien  of  the  judii- 
nient  creditors.  The  court  in  that  case,  at  page  312,  said:  "It 
is  in  proof  that  some  of  tlie  lands  purchased  in  Batavia  liave 
never  been  used  for  railroad  purposes.  That  in  some  instances 
whole  lots  were  purchased  to  secure  a  riglit  of  way  across  tliem. 
If  the  railroad  company  for  tliis  purpose  had  purchased  a  lot 
of  ten  or  one  hundred  acres,  it  cannot  be  that  any  more  of  siicli 
lots  'svould  be  embraced  in  this  mortgage  to  the  plaintiils  than 
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was  actually  taken  and  required  for  the  road.  In  respect  to 
all  such  lands  outside  of  the  legal  limits  of  their  railroad  track 
and  branches,  and  excepting  land  used  for  shops,  depots,  sta- 
tions, turnouts  for  wood  or  water,  or  other  legitimate  purposes, 
the  lien  of  the  defendants'  judgments  must  prevail."  To  the 
same  effect,  see  New  Orleans  Pac.  R.  E.  Co.  v.  Parker,  143- 
U.  S.  42,  12  Sup.  Ct.  Rep.  3G4;  Boston  etc.  R.  R.  Co.  v.  Coffin, 
50  Conn.  150;  Mississippi  Valley  Co.  v.  Chicago  etc.  R.  R.  Co., 
58  Miss.  896,  38  Am.  Rep.  348;  Eldridge  v.  Smith,  34  Vt.  484;. 
Shirley  v.  Waco  Tap  Ry.  Co.,  78  Tex.  136,  10  S.  W.  543 ;  Hum- 
l)hreys  v.  McKissock,  140  U.  S.  304,  11  Sup.  Ct.  Rep.  779;. 
Dinsmore  v.  Racine  etc.  R.  R.  Co.,  13  Wis.  725;  Farmers'  Loan 
etc.  Co.  V.  Commercial  Bank,  11  Wis.  215;  Walsh  v.  Barton,  24 
Ohio  St.  28. 

We  think  the  trial  court  was  right  in  instructing  the  jury,, 
upon  the  evidence  submitted,  to  return  a  verdict  for  aj^pellees. 
Judgment  affirmed. 


WHAT    AFTER-ACQUIRED     PROPERTY     PASSES    BY   A    RAIL- 
WAY MORTGAGE.* 

I.     Validity  and  Effect  of  Mortgage, 
a.     In  General. 

l».     Necessity  of  Words  of  Futurity. 
n.     Property  must  be  Necessary  or  Appurtenant  to  Road, 
a.     In  General. 
"b.     Land  not  Used  in  Connection  with  Road. 

c.  Terminal  Facilities — Property  Beyond  Line. 

d.  Buildings — Elevators,  Stores,  Hotels,  etc. 

e.  Personal  Property  and  Articles  of  Equipment. 

III.  Right  of  Way  and  Road  to  he  Completed. 

IV.  Acquired,  Extended,  and  Consolidated  Lines. 

V.  Branch  Lines  and  Spur  Tracks. 

VI.  Leases  and  Leased  Roads. 

VII.  Grants  and  Bonds  in  Aid  of  Road. 

VIII.  Rolling   Stock. 

IX.  Earnings  and  Income. 

I.  Validity  and  Effect  of  Mortgage. 
a.  In  General. — The  law  may  be  taken  as  well  settled  that  a  mnrt- 
ga.e  l>y  a  railroad  company  covering  its  after-acquired  property  is  not, 
for  that  reason,  invalid.  The  validity  cf  sneh  niortgaj,res  has  been 
reeogiiized  in  a  great  many  cases,  among  which  the  reader  is  referred 
to  the  following:  Buck  v.  Seymour,  4G  Conn.  156,  170;  Bell  v.  CliicfiKO 
etc.  E.  E.  Co.,  34  La.  Ann.  7S5;  Omaha  etc.  Ky.  Co.  v.  Wabash  etc.  Ey. 

♦reference  to  MONOGRArHIC  NOTE. 

Cla:rns  which  take  precedence  over   railroad  mortgages:  51  Am.  St,    Rep.   100-13!, 
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<:o.,  108  Mo.  298,  18  S.  W.  1101;  Baker  v.  Guarantee  Trust  etc.  Co.  (N. 
J.  Eq.),  31  Atl.  174j  Pierce  v.  Emery,  32  N.  H.  184;  Coe  v.  Colum- 
bus etc.  E.  E.  Co.,  10  Ohio  St.  372,  75  Am.  Dec.  518;  Philadelphia 
etc.  E.  E.  Co.  V.  Woelpper,  64  Pa.  St.  366,  3  Am.  Eep.  596;  Pennoclc 
-v'.  Coe,  64  U.  S.  (23  How.)  117;  Central  Trust  Co.  v.  Chattanooga 
etc.  E.  E.  Co.,  94  Fed.  275.  The  rule  is  applicable  when  the  prop- 
erty is  acquired  in  its  equitable  title  (Central  Trust  Co.  v.  Kneeland, 
13S  U.  S.  414,  11  Sup.  Ct.  Eep.  357),  and  when  the  mortgagor  is  a 
de  facto  corporation:  Georgia  etc.  E.  E.  Co.  v.  Mercantile  Trust  Co., 
94  Ga.  306,  47  Am.  St,  Eep.  153,  21  S.  E.  707.  The  mortgaging  of 
future-acquired  property  by  railway  corporations,  it  is  said,  is  sus- 
tained, either  upon  the  ground  that  it  is  in  the  nature  of  accretions, 
or  that  the  company  has  made  an  executory  contract  which  in 
equity  will  be  allowed  to  become  effective  when  and  as  the  prop- 
erty comes  into  existence:  Hodder  v.  Kentucky  etc.  Ey.  Co.,  7  Fed. 
793,    797. 

The  lien  of  the  mortgage  attaches  to  the  property  the  moment  it 
is  acquired,  or  as  fast  as  it  comes  into  existence  by  the  process  of 
construction  and  building:  Frost  v.  Galesburg,  1G7  111.  161,  47  X.  E. 
357;  Williamson  v.  New  Jersey  etc.  E.  E.  Co.,  25  N.  J.  Eq.  13;  Piatt 
V.  New  York  etc.  Ey.  Co.,  o9  N.  Y.  Supp.  871,  17  Misc.  Eep.  22; 
Farmers'  Loan  etc.  Co.  v.  Fisher,  17  Wis.  114;  Bear  Lake  Irr.  Co. 
V.  Garland,  164  U.  S.  1,  15,  17  Sup.  Ct.  Eep.  7.  But  the  mortgage 
attaches  to  the  property  in  the  condition  in  which  it  comes  to  the 
mortgagor,  and  does  not  displace  liens  and  encumbrances  then  ex- 
isting upon  it,  although  they  are  junior  in  point  of  time  to  the  mort- 
gage: Williamson  v.  New  Jersey  etc.  E.  E.  Co.,  28  N.  J.  Eq.  277, 
29  N.  J.  Eq.  311,  317;  Fosdick  v.  Schall,  99  U.  S.  235;  Fosdiek  v. 
Car  Co.,  99  U.  S.  256;  Bear  Lake  Irr.  Co.  v.  Garland,  164  U.  S.  1, 
16,  17  Sup.  Ct.  Eep.  7.  However,  rails  and  other  articles  which  be- 
come affixed  to  and  a  part  of  a  railroad  covered  by  a  prior  mortgage 
are  held  by  the  lien  of  such  mortgage  in  favor  of  bona  fide  creditors, 
as  against  a  contract  between  the  furnisher  of  the  property  and  the 
railway  company,  stipulating  that  the  title  to  the  property  shall  not 
pass  until  the  purchase  is  paid,  and  reserving  to  the  vendor  the  right 
to  remove  the  property:  Porter  v.  Pittsburg  etc.  Steel  Co.,  122  U. 
S.  267,  283,  7  Sup.  Ct.  Eep.  1206. 

b.  Necessity  of  Words  of  Futurity. — It  has  been  thought  that  a 
railway  mortgage  will,  on  the  theory  of  accretion,  include  property 
acquired  subsequently  to  its  execution,  although  there  are  no  woriis 
of  futurity  in  the  instrument:  2  Elliott  on  Eailroads,  sec.  497.  S'H^, 
also,  Pierce  v.  Emery,  32  X.  II.  484;  Stevens  v.  Watson,  45  How. 
Pr.  104;  Parker  v.  New  Orleans  etc.  E.  E.  Co.,  33  Fed.  693,  697.  It 
is  very  doubtful,  however,  if  such  is  the  law:  See  ^lississippi  Valley 
Co.  V.  Chicago  etc.  R.  E.  Co.,  58  Miss.  896,  38  Am.  Eep.  31S,  350; 
Farmers'  Loan  etc.  Co.  v.  Commercial  Bank,  11  Wis.  207;  Louisville 
Trust  Co.  v.  Cincinnati  etc.  Ey.  Co.,  91  Fed.   699.     In  this  last  case 
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it  is  held  that  a  clause  in  a  mortgage  embracing  "all  and  singular 
the  cars  and  rolling  stock"  of  a  railroad  cannot  be  construed  to 
include  more  than  the  cars  and  rolling-stock  then  owned;  and  that 
a  clause  embracing  "all  and  singular  its  franchises  and  property^ 
both  real  and  personal,"  does  not  extend  to  property  subsequently 
acquired  in  order  to  add  to  or  extend  its  line. 

II.     Property  must  be  Necessary  or  Appurtenant  to  Road. 

a.  In  General. — Eailway  mortgages  of  after-acquired  property  are 
ordinarily  restricted  to  such  property  as  appertains  to  or  is  con- 
nected -with  the  road,  so  that  it  is  necessary  or  convenient  in  the- 
construction,  maintenance,  or  operation  of  the  railway;  and  property 
not  appurtenant  to  the  road  and  acquired  for  other  purposes  than 
for  use  in  the  direct  construction  or  operation  of  the  railway  'Toes 
not  pass  under  the  mortgage:  Morgan  v.  Donovan,  58  Ala.  241; 
Mississippi  Valley  Co.  v.  Chicago  etc.  E.  E.  Co.,  58  Miss.  896,  38 
Am.  Eep.  348.  In  the  Alabama  case  the  property  was  an  opposi- 
tion line  of  steamers  purchased  with  a  view,  not  of  employing,  but 
of  withdrawing  them  from  the  field  of  competition.  In  the  Mis- 
sissippi case  the  property  was  a  hotel,  a  storehouse,  some  town 
lots,  and  a  farm  property  somewhat  similar  to  that  involved  in  the 
principal  case,  ante,  p.  249. 

But  the  words  "necessary"  and  "convenient"  receive  a  liberal 
construction.  They  comprehend  all  property  reasonably  necessary 
or  convenient  for  the  successful  operation  of  the  road.  They  im- 
port more  than  property  without  which  the  road  could  not  be 
operated  at  all,  and  include  such  property  as  it  may  be  deemed  best 
to  acquire  for  llie  most  profitable  use  of  the  franchise  to  itself  and 
the  most  beneficial  use  of  it  to  the  public:  Buck  v.  Seymour,  46 
Conn.  156,  171;  Boston  etc.  E.  E.  Co.  v.  Coffin,  50  Conn.  150,  155. 
However,  in  Humphreys  v.  McKissock,  140  IT.  S.  304,  11  Sup.  Ct. 
Eep.  779,  it  is  said  that  under  the  term  "appurtenances"  only  sneli 
property  passes  as  is  indispensable  to  the  use  and  enjoyment  of  the 
franchises  of  the  mortgagor,  and  that  it  does  not  include  property 
acquired  simply  because  it  may  prove  useful  to  the  corporation  and 
facilitate  the  discharge  of  its  business,  a  distinction  being  made  in 
such  cases  between  what  is  indispensable  to  the  operation  of  a 
railway  and  what  is  only  convenient.  The  property  in  question  in 
that  case  was  a  grain  elevator. 

If  land  is  bought  by  a  railroad  corporation  with  the  intention  nf 
using  it  in  connection  with  the  road  in  certain  contingencies,  it  seems 
to  be  immaterial  whether  the  contingencies  do  or  do  not  arise.  The 
mortgage  attaches  to  the  property  the  moment  of  its  purchase  and 
binds  it,  notwithstanding  it  proves  unsuitable  for  railroad  purposes 
and  afterward  is  sold:  Hawkins  v.  Mercantile  Trust  Co.,  96  Ga.  580, 
23  S.   E.   498. 


Jan.  1903.]     Chicago  etc.  Ey.  Co.  v.  McGuire.  25o 

b.  Land  not  Used  in  Connection  with  Road. — Land  purchased 
by  a  railroad  company  outside  its  lay-out,  and  not  directly  needed 
or  used  in  its  construction,  maintenance  or  operation,  does  not  pass 
by  a  mortgage  of  after-acquired  property:  Boston  etc.  R.  E.  Co,  v. 
Coffin,  50  Conn.  150;  Seymour  v.  Canandaigua  etc.  R.  E.  Co.,  25 
Barb.  284,  14  How.  Pr.  531;  Walsh  v.  Barton,  24  Ohio  St.  28; 
Shirley  v.  Waco  Tap  Ey.  Co.,  78  Tex.  131,  10  S.  W.  543.  Thus,  land 
purchased  and  laid  off  in  town  lots  does  not  pass  under  such  a  mort- 
gage (Calhoun  v.  Memphis  etc.  R.  E.  Co.,  2  Flip.  442,  9  Cent.  L.  J.. 
66,  Fed.  Cas.  No.  2309);  nor  does  property  obtained  for  the  purposa 
of  subdivision  and  sale  to  employes  (Aldridge  v.  Pardee,  24  Tex. 
Civ.  App.  254,  60  S.  W.  789;  affirmed  in  Pardee  v.  Aldridge,  189  U. 
S.  429,  23  Sup.  Ct.  Rep.  514) ;  nor  does  wood  land,  several  miles  from 
the  road,  purchased  and  used  for  obtaining  timber  and  fuel  for  rail- 
road purposes  (Dinsmore  v.  Eacine  etc.  E.  E.  Co.,  12  Wis.  650); 
nor  a  farm  or  town  lots  acquired  by  the  corporation,  and  rented 
(Mississippi  Valley  Co.  v.  Chicago  etc.  E.  E.  Co.,  58  Miss.  896,  38 
Am.  Eep.  348);  nor  land  which  the  company  has  no  right  to  accept* 
Meyer  v.  Johnston,  53  Ala.   237. 

c.  Terminal  Facilities — Property  Beyond  Line. — When  a  rail- 
way company  is  incorporated  to  construct  a  road  between  two 
cities,  a  mortgage  upon  its  line,  constructed  or  to  be  constructed 
between  the  termini,  together  with  all  stations,  depot  grounds,  build- 
ings, etc.,  in  any  way  now  or  hereafter  appertaining  to  the  road, 
creates  a  lien  upon  its  terminal  facilities  in  the  two  cities,  and 
is  not  restricted  to  the  part  of  the  road  lying  between  the  city  limits 
of  the  two  places:  Central  Trust  Co.  v.  Kneeland,  138  U.  S.  414,  11 
Sup.  Ct.  Eep.  357.  But  it  is  held  that  a  mortgage  by  a  railway 
corporation  of  its  main  line  from  its  eastern  to  its  western  terminus, 
and  the  franchises  acquired  and  to  be  acquired,  pertaining  to  that  line, 
does  not  embrace  lands  and  franchises  thereafter  acquired  through 
an  extension  of  the  road  from  its  eastern  terminus  easterly,  the  ex- 
tension not  being  a  part  of  the  main  road,  nor  pertaining  thereto, 
although  acquired  for  use  in  connection  therewith:  Eandolph  v. 
New  Jersey  etc.  E.  R.  Co.,  28  N.  J.  Eq.  49.  Canal  boats  purchased 
by  a  railroad  company,  and  used  in  connection  with  the  road,  but 
beyond  its  terminus,  do  not  pass  under  a  mortgage  clause,  "and 
all  other  personal  property  in  any  way  belonging  or  appertaining 
to   the  railroad":  Parish   v.  Wheeler,   22  N.  Y.  494. 

d.  Buildings — Elevators,  Stores,  Hotels,  etc. — In  the  principnl 
cjse  (ante,  p.  249),  it  is  held  that  property  adjacent  to  a  depot,  which 
the  railroad  company  acquires  subsequently  to  executing  a  mort- 
gage, and  leases  for  a  store,  barber-shop,  postoffiee,  and  other  pur- 
poses foreign  to  the  operation  of  the  railroad,  does  not  pass  under 
a  clause  of  the  mortgage  covering  property  thereafter  acquired  for 
the  purposes  connected  with  or  appertaining  to  the  railroad.  A 
hotel    carried    on    bv    a    railroad    company    is    not    ordinarily    appur- 
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tenant  to  the  road,  so  as  to  be  embraced  in  a  mortgage  of  after- 
acquired  property:  Mississippi  Valley  Co.  v.  Chicago  etc.  R.  R.  Co., 
58  Miss.  896,  38  Am.  Rep.  348.  And  yet  cases  may  arise  where  a 
iiotel  and  eating-house  conducted  by  a  railway  corporation  for  the 
accommodation  of  its  employes,  passengers,  and  other  persons,  may 
J)c  considered  an  appurtenance,  within  the  meaning  of  a  mortgage 
embracing  subsequently  acquired  property:  Omaha  etc.  Ry.  Co.  v. 
"Wabash  etc.  Ry.  Co.,  108  Mo.  298,  18  S.  W.  1101;  United  States 
Trust  Co.  V.  Wabash  etc.  Ry.  Co.,  32  Fed.  480.  A  grain  elevator  has 
fceen  held  not  to  be  such  an  appurtenance:  Humphreys  v.  McKissock, 
140  U.  S.  304,  11  Sup.  Ct.  Rep.   779. 

e.  Personal  Property  and  Articles  of  Equipment. — A  railway 
mortgage  of  after-acquired  property  may  cover  personal  as  well  as 
Teal  property;  and  if  it  covers  personal  property,  it  need  not,  in 
New  York,  be  filed  as  a  chattel  mortgage:  Piatt  v.  New  York  etc. 
Ry.  Co.,  41  X.  Y.  Supp.  42,  9  App.  Div.  87,  affirmed  in  153  N.  Y. 
<570,  48  N.  E.  1106;  Coopers  v.  Wolf,  15  Ohio  St.  525.  See,  also,  Will- 
iamson V.  New  Jersey  etc.  R.  R.  Co.,  26  N.  J.  Eq.  398,  403.  Car- 
wheels,  firewood  for  engines  and  coal  for  machine-shops  are  things 
incident  and  indispensable  to  the  use  and  enjoyment  of  the  rights 
■and  franchises  of  a  railroad,  and  are  included  in  a  deed  which  pur- 
ports to  convey  all  its  present  and  future-acquired  property:  Phillips 
V.  Winslow,  57  Ky.  (18  P..  Mon.)  431,  68  Am.  Dec.  729.  But  if  the 
property  cannot  be  considered  appurtenant  to  the  road,  as  in  the 
■case  of  chairs  never  used  in  the  construction  or  operation  of  the 
railroad,  it  does  not  pass  to  the  mortgagee,  although  possession  of 
Ihe  road  and  mortgaged  property  is  afterward  surrendered  to  him: 
Tarmers'  Loan  etc.  Co.  v.  Commercial  Bank,  11  Wis.  207.  In  Bath 
•V.  Miller,  53  Me.  308,  where  a  railway  company  mortgaged  all  the 
property  then  owned  by  both  the  new  and  old  portion  of  the  road, 
it  was  decided  that  wood  afterward  bought  with  the  earnings  and 
for  the  use  of  the  entire  road  did  not  pass  to  the  mortgagee.  If  a 
railroad  company  becomes  the  owner  of  a  cargo  of  iron  for  its  track, 
subject  to  the  lion  of  the  United  States  for  duties,  the  mortgage 
immediately  attaches  thereto,  subject  to  the  claim  of  the  govern- 
ment: Pierce  v.  Emery,  32  N.  H.  484.  Maeliinery  for  "burnettizing" 
ties  and  timbers  to  make  tliem  more  duraltle,  which  does  not  take 
the  place  of  anything  specified  in  the  mortgage,  is  not  included  in 
a  clause:  "And  all  other  personal  property  belonging  to  said  com- 
pany, as  the  same  now  is  in  use,  or  as  the  same  may  be  hereafter 
changed  or  renewed":  Brainerd  v.  Peck,  34  Vt.  496. 

III.     Right  of  Way  and  Road  to  be  Completed. 

A  mortgage  by  a  railway  company  of  all  its  property,  including 
its  railroad,  made  and  to  be  made,  and  its  property  pertaining  to 
the  road  now  owned  or  hereafter  to  be  owned  or  acquired,  and  all 
xeai  estate  to  which  it  might  become  entitled  through  the  construe- 
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tion  of  the  road,  embraces  land  afterward  granted  to  the  mortgagor 
for  a  right  of  way,  and  stockyards:  St.  Joseph  etc.  Ey.  Co.  v. 
Smith,  170  Mo.  527,  70  S.  W.  700.  And  where  a  railroad  company 
executes  a  mortgage  on  its  road,  etc.,  and  on  "all  future  right  there- 
to and  interest  therein  to  be  acquired,"  the  mortgage  is  a  valid  lien 
on  all  lands  over  which  the  road  is  at  the  time  located,  though  the 
title  thereto  or  right  of  way  is  not  acquired  until  subsequently,  and 
it  is  prior  to  the  lien  of  the  vendor  of  such  right  of  way  for  the 
purchase  money:  Pierce  v.  Milwaukee  etc.  R.  R.  Co.,  24  Wis.  551, 
1  Am.  Eep.  203.  A  mortgage  covering  the  whole  line  of  a  railroad 
is  valid,  although  only  a  portion  of  the  road  is  built  at  the  time, 
and  covers  the  entire  road  when  completed:  Stevens  v.  Watson,  45 
How.  Pr.  104;  Central  Trust  Co.  v.  Chattanooga  etc,  R.  R.  Co.,  89 
Fed.  388.  A  mortgage  by  a  railway  company  of  its  "road,  built  and 
to  be  built,"  only  a  part  of  the  road  then  being  constructed,  has 
precedence  of  the  claim  of  a  contractor  who,  on  the  inability  of  the 
company  to  complete  the  road,  has  finished  it  under  a  contract  that 
he  shall  have  possession  of  the  road,  and  apply  its  earnings  to  the 
discharge  of  the  debt  due  him,  and  who  retains  such  possession: 
Dunham  v.  Cincinnati  etc.  Ry.  Co.,  68  U,  S.  (1  Wall.)  254,  A  mort- 
gage on  a  projected  railway,  which  describes  the  road  according  to 
the  plans,  will  be  enforced  against  the  road  as  built,  notwithstand- 
ing the  route  is  changed:  Elwell  v.  Grand  St.  etc.  R.  R,  Co.,  67 
Barb.  83,  See,  too,  Meyer  v.  Johnston,  64  Ala.  603,  And  a  mort- 
gage on  after-acquired  property  will  attach  to  lands  contracted  for 
or  purchased  to  obtain  space  for  carhousas  and  other  railway  accom- 
modations to  which  the  company  expected  to  build  its  road,  and 
-will  continue  thereon  though  the  road  is  not  built  to  such  lands: 
Hamlin  v.  European  etc,  Ey,  Co.,  72  Me.  83. 

IV.    Acquired,   Extended,   and   Consolidated   Lines. 

A  railway  company  having  authority  to  construct  a  particular 
line  of  road,  with  general  power  to  purchase  all  kinds  of  property, 
may  purchase  from  another  corporation  a  road  constructed  on  that 
line,  and  a  mortgage  including  after-acquired  property  which  it 
already  had  executed  will  attach  to  the  property  purchased:  Branch 
V.  Jesup,  106  U.  S.  468,  1  Sup.  Ct,  Rep,  495.  And  a  mortgage  on  a 
street  railway  covering  a  contemplated  extension,  the  right  of  way 
for  which  had  been  obtained,  and  the  survey  made,  covers  the  ex- 
tension, although  it  was  finished  by  another  company  which  after- 
ward bought  the  line  from  the  mortgagor  railway:  Hinchman  v. 
Point  Defiance  Ry.  Co.,  14  Wash.  849,  44  Pac.  867.  But  a  mortgage 
covering  all  the  rights  and  property  "now  possessed,  or  that  here- 
after may  be  acquired"  by  the  mortgagor,  "connected  with,  or 
issuing  from,  or  relating  to"  the  mortgaged  railroad,  does  not  extend 
to  another  road  afterward  purchased  and  not  connected  at  the  time 
of  the  purchase  with  the  mortgaged  road:  Murray  v.  Farmville  etc. 
R.  R.  Co.  (Va.),  43  S.  E.  553.  And  an  after-acquired  property  clause 
Am.    St.    Rc-p.,    Vol.    99—17 
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in  a  mortgage  is  held  not  to  include  a  line  constructed  by  the- 
mortgagor  railroad  without  authority,  or  a  line  purchased  from  an- 
other corporation  Tvithout  the  assent  of  a  majority  of  its  share- 
holders: Hodder  v.  Kentucky  etc.  R.  R.  Co.,  7  Fed.  793.  A  mort- 
gage by  a  railroad  company  of  "all  and  singular  its  franchises  and 
property,  both  real  and  personal,"  cannot  be  construed  to'  include 
property  acquired  afterward  in  order  to  add  to  or  extend  its  line: 
Louisville  Trust  Co.  v.  Cincinnati  etc.  Ry.  Co.,  91  Fed.  699.  Where 
a  mortgagor  railway  corporation  is  merged  by  consolidation  into 
a  new  corporation,  an  after-acquired  property  clause  will  not  cover 
equipment  obtained  by  the  consolidated  company  as  against  a 
mortgagee  of  such  company:  New  York  Security  etc.  Co.  v.  Louis- 
ville etc.  R.  R.  Co.,  102  Fed.  382.  So,  a  chattel  mortgage  on  a  street 
railway,  including  after-acquired  property,  does  not  embrace  roil- 
ing stock  and  equipment  purchased  by  another  company,  which  pur- 
chased the  mortgagor  line  for  its  entire  road,  of  which  the  puri- 
cliased  line  forms  only  a  portion:  Hinchman  v.  Point  Defiance  Ry^ 
Co.,   18   Wash.   349.   44  Pac.   867. 

V.     Branch  Lines  and  Spur  Tracks. 

If  a  railroad  company  mortgages  all  its  property,  including  that 
which  may  thereafter  be  acquired,  the  mortgage  covers  branch  roads 
subsequently  built,  although  they  were  not  in  contemplation  when 
the  mortgage  was  executed:  Coe  v.  Delaware  etc.  R.  R.  Co.,  34  N. 
J.  Eq.  266;  Seymour  v.  Canandaigua  etc.  R.  R.  Co.,  25  Barb.  2S4,  14 
How.  Pr.  531.  But  see  Meyer  v.  Johnston,  53  Ala,  237.  Such  a 
mortgage  will  also  extend  to  a  branch  line  which  is  purchased  as 
appropriate  to  the  main  road:  Central  Trust  Co.  v.  Washington  etc. 
R.  R.  Co.,  124  Fed.  813.  "AVith  reference  to  realties  and  lines  of 
railway  subsequently  acquired,  provided  they  are  incidental  to  the 
purposes  of  the  franchise,  it  is  entirely  vmimportant  whether  they 
are  obtained  by  purchase  or  construction,  or  by  condemnation  or 
deed":  Justice  Putnam  in  the  last  case  cited. 

If  a  railway  company  furnishes  the  ties  and  rails  and  lays  a  spur 
track  iipon  a  roadbed  owned  by  anotlier  company,  pursuant  to  nn 
agreement  between  them,  the  track  does  not  become  a  part  of  tlie 
realty,  but  remains  the  property  of  the  first  company,  as  betweca 
the  parties,  and  passes  by  a  sale  under  a  previous  mortgage  em- 
bracing after-acquired  property:  Mercantile  Trust  etc.  Co.  v. 
Roanoke   etc.   Ry.   Co.,   109   Fed.   3. 

VT.     Leases   and   Leased   Roads. 

If  a  railway  leases  anotlier  road  to  use  in  connection  with  its  own.^ 
the  leasehold  will  pass  as  after-acquired  property  under  a  prior 
mortgage:  Barnard  v.  Norwich  etc.  R.  R.  Co.,  4  ClifT.  351,  Fed.  ('as.. 
No.  1007;  Columbia  Finance  etc.  Co.  v.  Kentucky  Fnion  Ey.  Co., 
60  Fed.  794.  The  mortgages  in  these  two  cases  were  very  compre- 
hensive  and   sweeping    in   their   terms.     In   Moran   v.   Pittsburgh   etc. 
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Ey.  Co.,  32  Fed.  878,  it  is  held  that  where  a  railroad  company  mort- 
gages its  present  and  future-acquired  property  to  secure  coupon 
bonds,  and  subsequently  executes  a  lease  by  which  the  lessee  agrees 
tO'  pay  the  coupons  at  maturity  in  case  the  net  earnings  of  the 
demised  road  prove  inadequate  to  protect  the  interest  on  the  bonds, 
the  lease  is  not  after-acquired  property  within  the  meaning  of  the 
mortgage.  Said  the  court:  "Even  if  the  income,  rents,  and  profits 
of  the  road  had  been  covered  by  the  mortgage,  the  personal  covenant 
of  the  lessee  to  make  'advances'  as  provided  in  the  lease  could  not 
be  treated  as  'income'  of  the  road,  or  as  part  of  the  'purchase'  of 
the  mortgage.  The  subject  of  'after-acquired  property,'  under  mort- 
gages containing  similar  provisions  and  clauses  as  the  present,  has 
often  been  before  the  supreme  court,  but  no  case  yet  decided  has 
gone  to  the  extent  of  holding  that  personal  contracts  or  covenants 
entered  into  with  the  mortgagor,  and  under  which  no  new  estate 
is   acquired  by  the   mortgagor,  comes  within   these  terms." 

VII.     Grants  and  Bonds  in  Aid  of  Road. 

A  mortgage  given  by  a  railroad  company  embracing  all  property 
subsequently  acquired,  appurtenant  to  or  necessary  for  the  operation 
of  the  road,  does  not  include  a  grant  of  land  within  the  state  made 
by  Congress  to  the  company,  in  aid  of  the  construction  of  the  road: 
New  Orleans  Pac.  By.  Co.  v.  Parker,  143  U.  S.  42,  12  Sup.  Ct.  Kep. 
364;  New  Orleans  etc.  Ey.  Co.  v.  Union  Trust  Co.,  41  Fed.  717.  And 
a  mortgage  by  a  railroad  company  on  its  then  and  thereafter  to  he 
acquired  property,  containing  a  specific  description  of  the  different 
kinds  of  such  property,  does  not  cover  municipal  bonds  issued  in  aid 
of  the  construction  of  the  road,  if  they  are  not  included  in  the 
description:   Smith  v.  McCullough,  104  U.  S.  25. 

VIII.     Rolling    Stock. 

A  mortgage  by  a  railroad  company  o'f  its  then  and  thereafter  to 
be  acquired  cars,  locomotives,  and  rolling  stock,  carries  not  only 
such  rolling  stock  as  is  in  existence  at  the  time  of  the  execution  of 
the  mortgage,  but  such  as  takes  its  place  or  is  subsequently  acquired 
and  is  in  existence  at  the  time  of  the  foreclosure:  Meyer  v.  Johnston, 
53  Ala.  237,  64  Ala.  603;  Morrill  v.  Noyes,  56  Me.  458,  96  Am.  Dec. 
486;  Hamlin  v.  Jcrrard,  72  Me.  62,  75;  Howe  v.  Freeman,  SO  Mass. 
(14  Gray)  566;  Pennoek  v,  Coe,  64  U.  S.  (2S'  How.)  117;  Shaw  v. 
Bill,  95  U.  S.  10;  Scott  v.  Clinton  etc.  E.  E.  Co.,  6  Biss.  529,  Fed. 
Cas.  No.  12,527.  And  the  rule  is  not  varied  by  the  fact  that  th"! 
transaction  whereby  the  property  is  obtained  is  called  a  lease,  if  in 
reality  it  is  a  sale,  and  the  title  is  retained  in  the  so-called  lessor 
as  security  for  the  purchase  price.  But  in  such  a  ease,  or  proliaMy 
in  any  case  where  the  rolling  stock  is  burdened  at  the  time  of  its 
purchase  with  a  lien  or  encumbrance,  the  railway  mortoaore  ^vill 
attach,  subject  to  such  lien  or  eneunibranee:  Contracting  etc.  Co.  v. 
Continental  Trust  Co.,  108  Fed.  1;  Fosdick  v.  Car  Co.,  99  U.  S.  L'.'JG; 
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and  cases  cited,  ante,  p.  253.  A  mortgage  of  rolling  stock  to  be 
acquired  in  the  future  does  not  grasp  the  rolling  stock  of  a  third 
person  temporarily  used  on  the  road,  under  a  contract  between  him 
and  a  company  subsequently  operating  the  road:  Hardesty  v.  Pyle, 
15  Fed.  778.  If  there  are  no  words  in  the  mortgage  evincing  an 
intention  to  encumber  after-acquired  rolling  stock,  as  when  the 
mortgage  reads,  "all  and  singular,  the  cars  and  rolling  stock  of  said 
company,"  it  cannot  be  extended  by  construction  to  include  rolling 
stock  other  than  that  then  owned:  Louisville  Trust  Co.  v.  Cincin- 
nati etc.  Ky.  Co.,  91  Fed.  699. 

IX.  Earnings  and  Income. 
The  future  earnings  of  a  railroad  company  may  be  the  subject 
of  a  valid  mortgage:  Jessup  v.  Bridge,  11  Iowa,  572,  79  Am.  Dec. 
513.  Compare  Georgia  etc.  Ey.  Co.  v.  Barton,  101  Ga.  466,  28  S.  E. 
842.  It  has  been  held,  however,  that  when  a  railroad  company 
mortgages  "all  its  right,  title,  and  interest  in  and  to  all  and  singular 
its  property,  real  and  personal,  of  whatever  nature  and  description, 
now  possessed,  or  hereafter  to  be  acquired,  including  all  its 
rights,  privileges,  franchises  and  easements,"  the  mortgage  does 
not,  in  law,  cover  future  earnings  of  the  road:  Emerson  v.  European 
etc.  Ky.  Co.,  67  Me.  387,  24  Am.  Rep.  39.  And  it  has  also  been  held 
that  the  lien  of  a  mortgage  given  by  a  railway  corporation  before  It 
extends  its  line  does  not,  as  against  attaching  creditors  of  the 
proceeds  arising  from  the  extension,  extend  to  such  proceeds: 
Alexandria  etc.  Ey.  Co.  v.  Graharti,  31  Gratt.  769. 


SPEXCER   V.    SPEXCER. 

[31  Ind.  App.  321,  67  N.  E.  1018.] 

COLLATERAIi  ATTACK,  What  is. — Where  a  Court,  in  accord- 
ance with  an  agreement  and  settlement  between  the  parties,  decree:* 
that  a  trust  be  closed  and  terminated,  a  suit  by  one  of  them  to  have 
Ri)  numb  of  the  judfrment  vacated  as  declares  the  trust  terminated, 
is  a  collateral  attack,     (p.   266.) 

COLLATERAL  ATTACK,  What  is.— When  a  Statutory 
Method  is  pursued  for  the  purjiose  of  avoiding  or  correcting  a  jtnl^- 
ment,  the  attack  upon  the  judgment  is  direct;  but  when  the  same 
result  i<  soucht  in  some  manner  not  provided  bv  law,  the  attack  is 
collateral,     (p.  266.) 

COLLATEHAL  ATTACK,  When  may  be  Made. — In  case  of  a 
collateral  attack,  it  must  lie  inado  to  appear  that  the  judgment  was 
rendered   without  jurisdiction,   and   is   void.      (p.   2G7.) 

COLLATERAL  ATTACK  upon  Erroneous  Judgment.— Tf  a 
judgment  is  not  void,  it  is  not  subject  to  Collateral  attack,  however 
erroneous         it   may  be.     (p.   268.) 
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A.  W.  Eeynolds,  A.  K.  Sills,  G.  C.  Keynolds  and  J.  E. 
Ward,  for  the  appellant. 

B.  K.  Elliott,  W.  F.  Elliott,  F.  L.  Littleton  and  E.  B. 
Sellers,  for  the  appellee. 

321  EOBINSON",  C.  J.  Appellant's  complaint  avers  tliat 
on  March  20,  1893,  Calvin  C.  Spencer,  father  of  appellant  and 
appellee,  made  his  last  will  by  which  he  devised  to  appellee  the 
southeast  quarter  and  the  northeast  quarter  of  the  southwest 
quarter  of  section  13  in  a  certain  township  and  range,  which 
will  was  afterward  duly  probated;  that  concurrently  with  the 
execution  of  the  will  the  testator  addressed  to  appellee  an  in- 
strument in  writing  giving  ^'^^  the  substance  of  his  will  and 
stating:  "Xow  I  desire  that  you  shall  hold  the  following  de- 
scribed property  in  trust  for  Fred,  to  wit  [property  above  de- 
scribed] ;  you  shall  manage  the  property  so  held  in  trust  and 
shall  receive  all  rents,  profits,  and  revenue  from  the  same,  and 
convert  the  same  into  money,  at  reasonable  times,  and  after 
paying  all  necessary  expenses,  including  taxes,  on  said  trust 
property,  you  shall  pay  the  balance  of  the  money  to  Fred 
Spencer;  you  shall  allow  him  the  full  privilege  of  living  upon 
the  said  land;  I  also  desire  and  intend  that  you  shall  hold  tlie 
following  described  property  in  trust  for  Rae  Spencer,  to  wit: 
The  south  half  of  the  northeast  quarter  of  section  13,  also  the 
south  half  of  the  northwest  quarter  of  section  13,  town  26, 
range  4  west;  you  shall  hold  the  property  in  trust  for  Eae  in 
the  same  manner  and  with  the  same  powers  that  you  liold  tlie 
property  in  trust  for  Fred,  heretofore  described.  In  case  you 
survive  either  Fred  or  Eac,  then,  in  that  case,  the  property  of 
the  one  you  survive  and  of  both  if  you  survive  botli,  so  held 
in  trust  by  you,  shall  become  yours  absolutely.  You  sliall  have 
power  of  control  and  disposition  of  said  property.  Xow,  if 
you  will  accept  the  property  herein  mentioned  on  the  terms 
above  stated,  and  if  you  will  carry  out  my  wishes  and  inten- 
tions as  herein  expressed  I  shall  let  my  will  stand  as  I  now 
bave  it";  that  appellee  agreed  to  carry  out  the  request  in  the 
above  instrument  and  declaration  of  trust;  that  on  September 
C,  1899,  appellee  brought  suit  against  appellant;  that  appellant 
filed  a  cross-complaint  against  appellee,  to  which  appellee  filed 
an  answer;  that  the   following  proceedings  were  had  in  that 

cause:  "On  the  ■ day  of ,  1900,  at  the  April  term, 

1900,  of  said  court,  the  following  proceedings  were  had  in  said 
cause,  to  wit:  Comes  the  defendant  and  cross-complainant  in 
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person,  and  Fred  Spencer  by  his  attorney,  E.  B,  Sellers,  the 
appearance  of  John  E.  Ward  and  Reynolds  &  Sills  having  been 
withdrawn,  and  on  motion  and  application  of  said  ^^"^  Fred 
Spencer  that  leave  be  granted  him  to  withdraw  his  motion 
and  affidavit  heretofore,  on  the  seventeenth  day  of  May,  1900, 
made  and  filed  herein  for  a  change  of  venue  of  this  cause  from 
the  county,  and  now,  upon  said  application  and  motion,  and  by 
agreement  of  the  parties  hereto,  leave  is  granted  to  withdraw 
said  affidavit  for  change  of  venue,  and  the  order  changing  the 
venue  of  said  cause  of  Cass  county,  Indiana,  is  set  aside.  The 
defendant  withdrew  his  demurrer  to  the  complaint  therein  filed 
on  the  sixth  day  of  September,  1899,  and  his  motion  filed  there- 
in on  December  11,  1899,  to  require  plaintiff  to  separate  his 
causes  of  action,  and  also  withdrew  his  demurrer,  filed  therein, 
to  the  answer  of  said  Charles  C.  Spencer  to  the  cross-complaint 
of  said  Fred  Spencer,  and  the  said  Fred  Spencer,  appearing  in 
person,  filed  his  reply  in  the  words  and  figures  following,  to  wit 
[insert],  to  the  several  paragraphs  of  the  answer  of  the  said 
Charles  C.  Spencer,  as  defendant,  to  said  cross-complaint,  and 
by  agreement  of  parties  thereto,  each  appearing  in  open  court 
for  himself,  and  the  defendant  Fred  Spencer  also  by  his  attor- 
ney, E.  B.  Sellers,  said  cause  was  submitted  to  the  court  for 
trial,  tlie  issues  being  joined  on  the  complaint  of  said  Charles 
C.  Spencer  and  the  cross-complaint  of  said  Fred  Spencer,  and 
the  coiirt,  having  heard  the  proof,  and  being  sufficiently  ad- 
vised on  the  issues  joined  on  plaintiff's  complaint,  and  tlie  an- 
swer thereto,  and  tlie  issues  joined  on  the  cross-complaint,  find, 
upon  such  proof  and  the  agreement  of  parties  thereto,  tliat  the 
allegations  of  plaintiff's  complaint  and  the  several  paragraphs 
thereof  were  true;  that  the  said  Charles  C.  Spencer  and  Fred 
Spencer  are  sons  of  Calvin  C.  Spencer,  who  died  testate  on  tlie 
fourteenth  day  of  February,  1898,  and  his  last  will  and  testa- 
ment was  duly  admitted  to  probate  in  this  court  on  February  16, 
1898,  and  recorded  in  will  record  four,  pages  142  and  M:l.  of 
the  records  of  wills  of  Wliite  county;  tbat  on  tlie  dav  said  will 
was  executed  Ijy  said  testator  he,  by  an  instrument  in  writing. 
requested  tlie  said  -'-"*  Charles  C.  Spencer  to  hold  llie  following 
real  estate  in  Wliite  county,  Indiana,  to  wit:  The  souflieast 
quarter  and  the  northeast  quarter  of  the  southwest  quarter  of 
section  13,  township  26  north,  range  4  west,  in  trust  for  the 
use  of  Fred  Spencer  of  the  rents  and  profits,  the  fee  simple 
title  to  the  same  to  remain  in  said  Charles  C.  Spencer,  a  sum 
equal  to  the  net  annual  profit  of  said  land  to  be  paid  to  said 
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Pred  Spencer.  And  the  court  found  that  by  said  will  the 
testator  devised  said  real  estate  to  said  Charles  C.  Spencer,  who 
agreed  to  carry  out  said  request  in  said  instrument  and  declara- 
tion of  trust  and  has  ever  since  the  probate  of  said  will  faith- 
fully discharged  his  duties  as  trustee  under  said  trust.  And 
the  court  found  that,  after  the  probate  of  said  will,  Margaret 
Eae  Spencer,  who  afterward  became,  by  marriage,  Margaret 
Eae  Eubright,  began  against  the  plaintiff  and  defendant  to  the 
^ross-complaint,  Charles  C.  Spencer  and  Fred  Spencer,  and 
others,  a  suit,  which  suit  was  commenced  in  this  court,  and  pro- 
ceeded to  final  judgment  and  decree  establishing  said  will,  and 
in  said  decree  said  trust  was  recognized  as  to  Fred  Spencer, 
^nd  during  the  continuance  of  said  trust  relation  the  said 
Charles  C.  Spencer  faithfully  discharged  said  duties  as  such 
trustee,  and  fully  accounted  to  said  Fred  Spencer  in  said  trust. 
And  the  court  further  found  that  said  trust  and  trust  relation 
■continued  until  ]\Iarch  28,  1899,  when  the  said  Charles  C. 
Spencer  and  Fred  Spencer  entered  into  a  written  agreement, 
"whereby  a  full  settlement  and  accounting  was  had  between  them, 
and  said  Charles  C.  Spencer  bought  from  said  Fred  Spencer  his 
life  interest  in  said  lands,  and  paid  him  full  value  therefor,  and 
the  said  Fred  Spencer  at  the  time  conveyed  said  land  to  said 
Charles  E.  Spencer  by  deed,  and  conveyed  thereby  his  life  estate 
and  all  other  and  any  interest  he,  the  said  Fred  Spencer,  had 
in  said  land,  and  fully  and  completely  released  said  Charles  C. 
■Spencer  from  accounting  further  in  said  trust  and  for  longer 
:holding  said  land  in  trust  for  which  ^-'''  said  Charles  C. 
-Spencer  paid  him  full  value  therefor.  And  the  court  found 
that  at  the  time  the  said  agreement  was  entered  into,  March 
28,  1899,  said  Charles  C.  Spencer  fully  informed  said  Fred 
■Spencer  as  to  his  legal  and  other  rights  in  and  to  said  real  es- 
tate under  said  will  and  declaration  of  trust,  and  also  fully 
informed  him,  tbe  said  Fred  Spencer,  as  to  the  value,  nature, 
and  character  of  the  consideration  to  be  paid,  delivered,  and 
conveyed  to  him  for  his  said  interest  in  said  real  estate,  and  at 
said  time,  to  wit,  and  ever  since  the  probate  of  said  will  Fred 
Spencer  fully  and  well  knew  his  rights  and  interest,  and  the 
value  thereof  under  said  will  and  declaration  of  trust,  and  dur- 
ing all  of  said  time  said  Fred  Spencer  was,  and  is,  of  sound 
mind,  and  over  twenty-one  years  old,  and  several  years  the 
senior  of  Charles  C.  Spencer,  and  capable  of  managing  his  own 
■^affairs. 
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"And  the  court  found  that  said  agreement  and  settlement 
•was  a  fair  one,  and  made  in  the  interest  of  both  parties  thereto, 
and  that  the  said  Fred  Spencer  at  the  time  fully  understood 
the  same,  and  the  terms  thereof,  and  has  received  the  full  con- 
sideration agreed  to  be  given  him.  And  the  court  found  that^ 
pursuant  to  said  agreement  and  settlement,  each  party  had  re- 
ceived all  the  consideration  provided  for  him  thereunder,  and 
that  the  property  so  received  said  Fred  Spencer  has  enjoyed,, 
possessed,  and  used  as  his  own,  absolutely,  and  said  Charles  C. 
Spencer  has  used  and  possessed  as  his  own,  freed  from  the  trust,, 
said  real  estate.  And  the  court  found  that  said  agreement  and 
settlement  were  valid,  and  that  by  and  under  the  same  there 
was  a  full  settlement  and  adjustment  of  all  differences,  ac- 
counts, liabilities,  and  all  other  matters  of  every  nature  exist- 
ing or  claimed  by  either  or  both  parties,  and  in  all  matters  in 
which  either  have  an  interest,  including  all  claims  growing  out 
of  the  estate  of  Calvin  C.  Spencer,  or  in  any  manner  affecting 
the  same,  or  the  trust  created  by  said  Calvin  C.  Spencer  in  favor 
of  said  ^^^  Fred  Spencer.  And  the  court  found  that  by  said 
settlement  said  Fred  Spencer  relinquished  his  right  to  enforce 
said  trust,  and  to  receive  any  of  the  proceeds  of  the  sale  of  said 
real  estate,  and  that  said  trust  was  ended,  terminated,  and 
closed,  and  said  agreement  and  settlement  should  be  confirmed. 
The  court  found  that  said  Fred  Spencer  should  take  nothing 
in  his  cause  of  action  sued  on  in  his  cross-complaint,  and  the 
court  found  that  the  said  Charles  C.  Spencer  was  the  owner 
in  fee  simple  and  in  possession  of  said  real  estate,  and  that 
said  Fred  Spencer  should  be  forever  enjoined  from  setting  up 
any  interest  in  or  to  said  real  estate,  and  that  tlie  title  thereto 
should  be  quieted  in  Charles  C.  Spencer,  and  all  parties  waive 
any  exceptions  or  objections  to  the  finding  of  the  court.  And 
the  court  ordered  and  decreed  tbat  the  trust  created,  as  lierc- 
tofore  found,  for  the  use  of  said  Fred  Spencer,  be  closed  and 
terminated  according  to  said  agreement  and  settlement  of  ])lain- 
tiff  and  defendants  and  cross-coin])hiinant,  Fred  Spencer,  above 
found  to  have  been  made,  in  which  said  agreement  and  settle- 
ment between  tlie  parties  liereto  is  confirmed  and  approved,  and 
said  deed  of  said  Fred  Spencer  executed  to  said  Cliarlos  C. 
Spencer  by  liim,  pursuant  to  said  agreement  and  settlement  for 
the  said  real  estate,  to  wit,  tlie  soutbeast  quarter  and  tlie  nortli- 
east  quarter  of  the  southwest  quarter  of  section  13,  townsliip 
2G  north,  range  4  west,  in  White  county,  Indiana,  is  hereby 
confirmed  and  approved,  and  declared  to  vest  in  said  Charles 
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C.  Spencer  the  fee  simple  title  to  said  real  estate;  that  said 
Charles  C.  Spencer  has  fully  accounted  in  said  trust,  and  is 
discharged  as  such  trustee,  and  said  trust  declared  closed  and 
annulled;  that  the  said  Fred  Spencer  take  nothing  by  this  ac- 
tion on  his  cross-complaint;  that  the  plaintiff  Charles  C. 
Spencer  is  the  owner  in  fee  simple  of  the  real  estate  above  de- 
scribed, and  that  the  claims  of  the  said  defendant  and  cross- 
complainant  Fred  Spencer  are  without  right  and  unfounded, 
and  the  plaintiff's  title  thereto  be.  and  t^e  same  is  hereby, 
^^''  quieted ;  that  the  plaintiff  have  and  recover  of  the  defendant 
his  costs  laid  out  and  expended  herein,  which  are  paid." 

It  is  further  averred  that,  ever  since  the  above  decree  wa^? 
entered,  appellee  maintains  that  the  trust  created  by  the  Mill 
and  the  declaration  of  trust  has  been  closed  and  terminated  by 
reason  of  the  decree,  and  not  otherwise,  and  that  appellant  is 
not  entitled  to  any  of  the  rents  and  profits,  and  has  no  right  to 
live  on  the  land,  and  that  appellee  was  discharged  as  such  trus- 
tee. The  complaint,  after  giving  the  pleader's  construction  of 
the  will,  avers  that  the  design  of  the  trust  has  not  been  accom- 
plished; that  appellee's  acts  were  in  contravention  of  the  trust; 
that  the  deed  of  appellant  to  him,  and  the  suit  instituted  in 
which  the  decree  was  rendered,  was  an  attempt  to  defeat  the  ob- 
ject of  the  trust — and  asks  that  so  much  of  the  decree  as  de- 
clares that  the  trust  was  terminated  be  annulled  and  vacated, 
that  the  trust  be  declared  in  force,  and  that  appellant's  interest 
in  the  trust  property  be  held  in  trust  for  him  by  appellee,  or 
that  a  receiver  be  appointed  for  that  purpose. 

The  error  assigned  rests  upon  the  court's  ruling  sustaining  a 
demurrer  to  the  complaint. 

The  statute  makes  the  following  provisions:  ^'Xo  person 
beneficially  interested  in  a  trust  for  the  receipt  of  the  rents 
and  profits  of  lands  can  dispose  of  such  interest,  unless  the 
right  to  make  disposition  thereof  be  conferred  by  the  instru- 
ment creating  such  trust;  but  the  interest  of  every  person  for 
whose  benefit  a  trust  for  the  payment  of  a  sum  in  gross  is 
created  is  assignable";  Burns'  Eev.  Stats.  IDOJ,  sec.  3394. 
"Every  sale,  conveyance,  or  other  act  of  a  trustee,  in  contra- 
vention of  a  trust,  shall  be  void":  Burns'  Eev.  Stats.  1901,  sec. 
3395,  "Every  power,  beneficial  or  in  trust,  sball  be  irrevocable, 
unless  an  authority  to  revoke  it  is  reserved  in  the  instrument 
creating  the  same'':  Burns'  Eev.  Stats.  1901,  sec.  3407.  Sec- 
tion 3411  of  Burns'  Eevised  Statutes  of  1901  provides  that 
real  estate  subject  to  a  trust  may  be  ordered  sold  by  the  court 
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■upon  the  complaint  of  "the  trustee  or  cestui  que  trust  of  any 
irust,"  setting  forth  either  ^^®  that  the  land  is  liable  to  waste 
•or  depreciate  in  value,  or  that  taxes  and  repairs  exceed  the  in- 
come and  are  liable  to  defeat  the  intention  of  the  person  creat- 
ing the  trust,  or  that  the  sale  of  the  property  and  the  safe  and 
proper  investment  of  the  proceeds  would  inure  to  the  ad  van- 
age  and  benefit  of  the  cestui  que  trust  and  fulfill  the  purposes 
■of  the  trust.  Section  3419  of  Burns  Eovised  Statutes  of  1901 
provides  that  such  trustee  and  the  funds  in  his  hands  shall  br- 
at all  times  under  the  equitable  control  of  the  court  having 
jurisdiction  thereof  for  the  preservation  of  the  funds  and  carry- 
ing out  the  purposes  of  the  trust. 

The  argument  of  appellant's  counsel  goes  to  the  proposition 
"that  the  will  and  declaration  of  trust  created  a  trust  estate, 
which  could  not  be  terminated  by  an  agreement  between  the 
"trustee  and  the  beneficiary,  and  that  the  former  judgment  ter- 
minating the  trust  was  without  jurisdiction,  and  therefor  void, 
and,  being  void,  may  be  at  any  time  vacated  or  set  aside. 

It  is  first  argued  by  counsel  for  appellee  that  the  court  ren- 
dering the  former  judgment  was  a  court  of  general  superior 
jurisdiction  and  that,  as  it  had  jurisdiction  of  the  sul)jcct 
matter  of  that  suit  and  of  the  parties,  its  judgment,  even  if 
erroneous,  cannot  be  successfully  assailed  in  a  collateral  pro- 
ceeding. 

We  think  it  clear  that  the  present  action  is  a  collateral  at- 
tack upon  the  former  judgment.  Any  judicial  proceeding,  tlio 
object  of  which  is  to  avoid,  defeat,  evade,  or  deny  the  force  and 
effect  of  a  judgment  or  decree,  is  either  a  direct  or  a  collateral 
attack  upon  the  judgment  or  decree.  Various  provisions  are 
made  by  statute  for  avoiding  or  correcting  judgments,  and, 
•when  one  of  these  statutory  methods  is  ]uirsned,  the  attack 
upon  the  judgment  is  direct;  but  if  tlie  same  result  is  sought  to 
be  reached  in  some  manner  not  provided  l)y  law.  the  attack  is 
collateral.  "Any  proceeding."  says  tlie  autlior  in  Van  Fleefs 
Collateral  Attack,  section  5,  "provided  l)y  tlie  law  for  tlu'  pur- 
pose of  avoiding  or  correcting  a  ^^'^  judgment,  is  a  direct  at- 
tack which  will  be  successful  upon  showing  the  error;  while 
an  attempt  to  do  the  same  thing  in  any  other  proceeding  is  a 
collateral  attack,  which  will  be  successful  only  upon  showing  a 
want  of  power":  See,  also.  Harman  v.  'Moore,  112  Ind.  221.  13 
N.  E.  718;  Lewis  v.  Rowland,  131  Ind.  103,  29  ?v^  E.  922; 
Excliange  Bank  v.  Ault,  102  Ind.  322,  1  X.  E.  5r,2.  The 
present  action  is  not  an  attempt  to  avoid  or  correct  the  former 
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judgment  in  some  manner  provided  by  law,  but  is  an  effort  to 
•obtain  another  and  independent  judgment  which  will  destroy 
the  effect  of  the  former  judgment.  As  the  present  action  is  a 
•collateral  attack  upon  the  former  judgment,  it  must  be  made  to 
appear  that  the  judgment  was  rendered  without  jurisdiction 
:and  is  absolutely  void:  Winslow  v.  Green,  loo  Ind.  3G8,  58  X. 
E.  259;  Cohee  v.  Baer,  134  Ind.  375,  39  Am.  St.  Eep.  270,  32 
N.  E.  920;  Davis  v.  Clements,  148  Ind.  605,  62  Am.  St.  Eep. 
.539,  47  N".  E.  1056. 

Jurisdiction  is  the  power  to  hear  and  determine  a  cause. 
And  it  must  be  conceded  that  the  circuit  court  rendering  the 
former  judgment  had  jurisdiction  over  the  subject  matter  of 
trust  estates.  The  subject  of  the  controversy  in  that  action 
"was  the  effect  of  the  will  and  declaration  of  trust,  and  the 
validity  of  the  agreement  of  the  parties  in  relation  to  the  trust. 
The  court  in  that  case  had  necessarily  to  determine  whether 
ihe  relation  created  between  the  parties  was  of  such  a  character, 
the  termination  of  which  was  inhibited  by  the  statute.  It  had 
necessarily  to  determine  the  effect  of  all  the  provisions  of  the 
-will  and  declaration  of  trust — among  others,  that  the  trustee 
should  receive  the  rents  and  profits  from  the  land,  and  convert 
the  same  into  money,  and  after  paying  all  necessary  expenses 
he  should  pay  the  balance  of  the  money  to  the  cestui  que  trust; 
that  in  case  the  trustee  survived,  the  property  was  to  be  his 
absolutely;  and  that  he  should  have  power  of  control  and  dis- 
position of  the  property.  It  had  necessarily  to  determine  the 
■character  of  the  relation  created  by  the  will  and  declaration  of 
trust,  and  in  doing  so  must  necessarily  place  a  construction 
■^^®  upon  those  instruments.  It  unquestionably  had  the  power, 
without  usurping  an  unconfcrred  jurisdiction,  to  decide  these 
matters,  and  this  power  to  decide  them  included  the  power  to 
decide  wrong  as  well  as  right:  Ely  v.  Board  etc.,  112  Ind.  361, 
14  X.  E.  236;  Snelson  v.  State,  16  Ind.  29.  As  stated  hy  tlu* 
court  in  Coleman  v.  Floyd,  131  Ind.  330,  31  X.  E.  75:' '-An 
error  may  be  committed  in  construing  or  applying  a  statute, 
no  matter  how  clear  or  imperative  its  terms,  as  well  as  in  anv 
other  ruling.  If  the  concession  l)e  made  tliat  tliere  v>-;i^  a 
clear  and  flagrant  misconstruction  or  misapplication  of  tli(^ 
statute,  still  the  only  conclusion  warranted  l)y  such  a  conci^ssiDn 
is  that  there  was  an  erroneous  ruling  or  decision."  See  ^lay- 
nard  v.  Waidlich.  156  Ind.  562,  60  X.  E.  3-18;  Craiglicad  v. 
Dalton,  105  Ind.  72,  4  X.  E.  424;  Board  etc.  v.  Plait,  Ty  Fed. 
567.  25  C.  C.  A.  87. 
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As  it  does  not  appear  on  the  face  of  the  prior  judgment  that 
it  is  void,  it  is  not  subject  to  a  collateral  attack:  Lantz  v.  Maf- 
fett,  102  Ind.  23,  26  N.  E.  195;  State  v.  Morris,  103  Ind. 
161,  2  X.  E.  355;  Young  v.  Sellers,  106  Ind.  101,  5  N.  E.  686; 
Hall  V.  Durham,  I09  Ind.  434,  9  N".  E.  926,  10  N.  E.  581;  Lewis 
V.  Eowland,  131  Ind.  103,  29  N.  E.  922.  The  most  that  could 
be  said  is  that  the  prior  judgment  was  erroneous,  and,  however 
erroneous  it  might  be,  it  is  not  subject  to  a  collateral  attack. 
The  pleadings  in  the  former  action  were  set  out  in  the  complaint 
in  this  action,  and  show  that  the  whole  subject  matter  was 
covered  in  the  complaint  of  the  present  appellee,  the  cross- 
complaint  of  appellant,  and  the  answer  thereto  by  appellee,  and 
the  decree  covers  the  matters  there  put  in  issue.  The  present 
action  seeks  to  avoid  and  annul  tlie  precise  question  adjudicated 
by  that  decree.  The  whole  force  and  effect  of  the  decree  is 
assailed.  As  the  court  had  jurisdiction  both  of  the  subject  mat- 
ter and  of  the  parties,  the  decree  rendered  cannot  be  thus 
assailed  collaterally.  From  the  earliest  judicial  history  of  the 
state,  it  has  been  held  that,  where  a  court  has  jurisdiction,  a 
final  determination  of  the  matter  by  the  court  forever  puts  it 
at  rest:  See  Fischli  v.  Fischli,  1  Blackf.  360,  12  Am.  Dec. 
331  251;  Walker  v.  Walker,  150  Ind.  317,  50  N.  E.  68,  and 
cases  cited;  Beaver  v.  Irwin,  6  Ind.  App.  285,  33  IST.  E.  462; 
Steves  V.  Frazce,  19  Ind.  App.  284,  49  N.  E.  385;  Hart  v. 
Moulton,  104  Wis.  349,  76  Am.  St.  Ecp.  881,  80  N.  W.  599t 
Judgment  afBrmcd. 


Collateral  Attack  vpon  JiiiJuiiientsi  is  discnssed  in  tho  monofjrnphie 
note  to  Morrill  v.  Morrill,  23  Am.  St.  Rep.  104-119.  The  general  rule 
is,  that  a  indjxment  is  not  vnlnerahlo  to  collateral  attack  nnless  it  is 
void  as  distinguished  from  voidable  or  erroneous:  Edmnndson  v. 
Independent  School  Dist.,  9S  Iowa,  639,  G7  N.  W.  671,  60  Am.  St. 
Ecp.  224,  and  cases  cited  in  the  cross-reference  note  thereto;  Mach 
v.  Blanchard,  15  S.  Dak.  432,  91  Am.  St.  Rep.  698,  90  N.  W.  10-12; 
Burke  v.  Interstate  Sav.  etc.  Assn.,  25  Mont.  315,  64  Pac.  879,  87 
Am.  St.  Rep.  416,  and  cases  cited  in  tlie  cross-reference  note  thereto. 
See,  too,  Ilaupt  v.  Simington,  27  Mont.  480,  94  Am.  St.  Rep.  839,  71 
Pac.  672. 
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EOBIXSOX  V.  FOUST. 

[31  Ind.  App.  384,  68  X.  E.   182.] 

HUSBAND,    Support    of,  by    Wife.— If    from    Her    Separate 

■property  a  wife  supports  her  husband  during  his  last  sickness,  upon 
a  promise  by  his  grandfather  to  make  a  provision  for  her  out  of 
his  estate,  the  agreement  mav  be  made  the  basis  of  a  claim  against 
the  estate  of  the  grandfather  upon  his  death,     (p.  272.) 

Benjamin  Crane  and  A.  B.  Anderson,  for  the  appellant. 

W.  T.  Wliittington,  W.  A.  Whittington  and  W.  P.  Britton, 
for  the  appellee. 

»S5  ROBINSON,  C.  J.  Appellant  filed  a  claim  against  the 
■estate  of  appellee's  decedent,  averring,  in  substance:  That  in 
1880  she  was  married  to  Edward  A.  Kelsey,  a  grandson  of  de- 
cedent Aaron  Foust,  and  lived  with  him  as  his  wife  until  his 
•death  on  the  fourteenth  day  of  February,  1886,  leaving  appel- 
lant as  his  only  heir.  Edward  was  the  only  child  and  heir  of 
Catherine  Kelsey,  who  died  in  November,  1864,  prior  to  the 
•death  of  her  father,  Aaron  Foust,  leaving  Edward,  who  was 
about  eighteen  months  old,  whom  decedent  took  into  and  main- 
tained in  his  family  until  he  was  about  six  years  old,  regarding 
Tiim  as  a  son,  and  declaring  and  intending  that  he  should  have 
a  child's  portion  of  his  estate.  At  the  time  of  her  marriage 
appellant  was  giving  fifty  dollars  in  cash  and  one  hundred  and 
fifty  dollars  in  personal  property  by  her  father.  In  the  fall 
of  1884  her  husband  became  sick  of  consumption,  and  died  Feb- 
ruary 14,  1886.  When  he  became  sick  he  was  without  any 
money  or  property  of  any  kind  or  means  of  support,  and  was 
unable  to  work  or  in  any  way  support  himself  or  appellant, 
and  was  soon  confined  to  the  house  and  to  his  bed,  and  so  con- 
tinued until  his  death.  In  the  s])ring  of  1885  appellant  had 
the  personal  property  given  her  by  her  father,  and  some  two 
liundred  dollars  or  three  hundred  dollars  in  otlier  property  her 
father  had  given  her.  Aaron  Foust  frequently  visited  Kelsey 
while  sick,  and  often  requested  appellant  to  provide  for  him, 
and  to  furnish  him  out  of  her  means  with  provisions,  fuel,  and 
medicines,  and  pay  the  rent  of  the  house,  and  during  the  last 
few  weeks  of  Edward's  life  to  provide  attendants  for  him,  and 
promised  ^^^  her  that  if  she  would  do  this  he  would  help  lier  as 
far  as  he  then  could,  and  that  he  would  see  to  it  that  she  was 
amply  paid  therefor,  and  would  nutko  suitable  provision  for 
her  at  his  death.     Appellant,  relying  on  these  promises,  and 
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indnced  thcrohy.  expended  all  of  her  means  and  property  in 
paying  for  the  snpport  and  maintenance  of  her  hushand  and' 
in  providing  provisions,  fuel,  and  medicines,  and  paying  rent 
from  Fehmary,  1885,  until  her  hushand's  death.  Again  in  Jan- 
uary, 1886,  Aaron  Foust  promised  appellant  tlmt  if  she  would 
continue  to  support  her  husband,  and  provide  him  with  provi- 
sions, fuel,  medicines,  rent,  and  attendants,  as  she  had  been 
doing  be  would  pav  her  for  what  she  had  already  paid  out  and: 
expended  and  might  thereafter  expend,  and  would  make  provi- 
tion  for  her  out  of  his  estate.  That  on  that  day,  in  order  to  evi- 
dence such  promise,  Aaron  Foust  executed  the  following  in- 
strument: "At  my  death  I  promis  my  granson  E.  A.  Kelsey 
that  his  wife  shall  be  paid  from  my  estate  $3,500,  if  living, 
[Signed]  Aaron  Foust."  Afterward  on  the  same  day  Aaron' 
Foust  proposed  to  pay  the  doctor's  bill  and  funeral  expenses,, 
and  in  that  event  the  amount  thereof  should  be  deducted  from 
the  throe  thousand  five  hundred  dollars  mentioned  in  the  fore- 
going instrument,  and  as  evidence  of  such  promise  executed' 
the  following:  ^'Crawfordsville,  Indiana,  January  25,  1886.  T, 
Aaron  Foust,  her  in  prisent  of  friends  and  witnes  ])romis  my 
granson  Edward  A  Kelsey  that  at  my  death  his  wife  if  living 
sbal  have  all  due  him  the  same  as  if  he  was  living  after  bis 
Dr.  Bil  and  Fnrnel  is  taken  ont.  sign.  Aaron  Foust.  AVit- 
noss,  Albert  Kelsey,  Witness.  'M.  Fahey,  Witness,  Snsan  E.  Cole- 
man.    Written  by  j\Iike  Faliey." 

Both  instruments  were  on  that  day  delivered  to  appellant's- 
husband.  T1iat  appellant,  induced  by  these  promises,  expended 
her  projjcrty  and  money  in  the  support  of  her  husband  during 
the  year  of  1885  and  until  the  time  of  his  death,  and  in  so 
doing  expended  all  of  her  property  except  ^^'  a  part  of  lier 
household  goods;  and  at  the  request  of  appellee's  decedent,  and 
relying  upon  and  induced  by  tbe  above  promises,  appellant's 
father,  at  her  request,  paid  tbe  liouse  rent  for  many  montlis, 
and  paid  for  an  attendant  during  tlie  last  few  weeks  of  her 
hus1)and"s  life.  Prior  to  and  at  the  time  of  tbe  execution  of 
the  aV)o\e  instruments  decedent  promised  appellant  tliat  for 
what  she  bad  done  and  might  tliercafter  do  in  supporting  ]icr 
husband  she  would  1)C  paid,  and  tliat  be  intended  tliat  she  should 
have  out  of  his  estate  at  his  death  the  sum  of  tliree  thousand 
five  hundred  dollars.  At  that  time  and  at  tbe  time  of  liis  d(>ath 
Aaron  Foust  owned  projicrty  of  tlie  value  of  twenty-six  tbou- 
sand  dollars,  whicli  lie  dis])osod  of  to  others,  making  no  pro- 
vision wliatevcr  for  appellant. 
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The  rule  of  the  common  law  that  the  husband  and  wife  could 
not  deal  together  rests  upon  the  theory  that  in  legal  con- 
templation the  husband  and  wife  are  one  person,  and  not  upon 
the  theory  that  the  wife  is  under  a  legal  disability.  This  rule- 
still  prevails  except  where  the  legislature  has  expressly  modified 
or  annulled  it,  and  the  question  is  not  whether  disabilities  have 
been  removed,  but  whether  the  rule  has  been  annulled.  The 
common-law  status  of  husband  and  wife  very  plainly  denies 
to  both  the  husband  and  wife  a  right  to  compensation  for 
services  rendered  by  either  for  the  benefit  of  the  other.  It  i& 
quite  true  that  the  common-law  rights  and  duties  growing  out 
of  the  marital  contract  have  been  very  materially  modified  in 
many  respects  by  statutes.  And  while  the  enlightened  policy 
of  modern  legislation  has  given  a  married  woman  certain  right& 
and  powers  denied  her  by  the  common  law,  yet  these  statutory 
innovations  upon  the  common  law  have  not  gone  so  far  as- 
to  permit  unrestrained  commercial  dealings  between  husband 
and  wife.  The  statutory  right  of  the  wife  to  recover  for  her 
own  services  does  not  change  the  relation  between  husband 
and  wife,  nor  does  it  exonerate  the  wife  from  the  performance 
of  any  proper  services  for  the  benefit  of  the  husband.  It  is- 
the  duty  of  husband  and  wife  to  ^^*  protect  and  care  for  eacli 
other  in  sickness.  This  duty,  arising  out  of  the  married  rela- 
tion, is  to  be  performed  in  conformit}^  with  the  mutual  ol)liga- 
tions  assumed  when  they  became  husband  and  wife.  The  com- 
mon law  and  scriptural  obligation  to  be  a  "helpmeet"'  to  licr 
husband  still  rests  upon  the  wife,  and  unless  she  carries  on  a 
separate  business,  or  works  for  others  on  her  own  account,  licr 
earnings  are  the  property  of  the  husband :  Board  etc.  v.  Brown,. 
4  Ind.^App.  288,  30  X.  E.  925;  Hensley  v.  Tuttle,  17  Ind.  App. 
253,  4G  X.  E.  594;  Kedey  v.  Petty,  153  Ind.  179,  54  X.  E. 
798. 

Had  appellant  and  her  luisband  entered  into  a  contract  that 
she  should  be  reimbursed  out  of  his  estate  for  money  of  licr 
own  expended  for  his  support,  the  contract  could  not  have 
been  enforced:  Corcoran  v.  Corcoran,  119  Ind.  138,  12  Am.  St. 
liep.  390,  21  X.  E.  4G8. 

If  it  be  admitted  that  it  was  appclbmt's  legal  duty  as  wife; 
to  use  her  own  property  and  means  to  furnish  her  husband 
with  the  necessaries  of  life,  it  follows  that  a  promise  to  reinibur.-o 
her  is  without  consideration:  Shortle  v.  Tevrc  Haute  etc.  I\.  \l. 
Co.,  131  Ind.  338,  30  X.  E.  1084;  Spencer  v.  McLean,  20  Ind. 
App.  62G,  67  Am.  St.  Eep.  271,  50  X.  E.  7G9. 
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But,  if  it  be  admitted  that  it  was  her  legal  duty  to  use  her 
own  means  for  his  support,  it  would  follow  that  her  estate 
must  pay  a  claim  of  a  third  person  furnishing  such  support. 
However,  appellant's  claim  is  not  for  any  services  rendered  her 
bick  husband.  The  consideration  for  the  promise  made  for  her 
benefit  was  not  the  performance  of  any  wifely  duties.  Xor  is 
it  a  question  as  to  the  moral  and  social  obligations  of  the  wife 
to  care  for  and  support  her  sick  husband.  The  extent  to  which 
a  wife  will  observe  such  obligations  beyond  the  discharge  of  the 
wifely  duties  imposed  by  the  marriage  relation  is  a  question 
she  must  determine  for  herself.  Her  personal  property,  whicli 
the  common  law  gave  to  the  husband  upon  marriage,  is  now, 
by  statute,  hers  absolutely.  She  may  do  with  it  as  she  might 
do  if  unmarried.  There  was  no  common-law  "^^  right  of  the 
husband  to  support  out  of  the  wife's  property  corresponding  to 
the  wife's  right  to  support  out  of  her  husband's  property.  And 
the  statute  which  makes  her  personal  property  hers  absolutely 
has  imposed  no  burdens  in  the  husband's  favor.  She  may  con- 
tract with  reference  to  it  as  she  chooses :  Young  v.  McFaddcn, 
125  Ind.  25-i,  25  X.  E.  284,  There  is  no  statutory  provision  in 
this  state  making  the  "expenses  of  the  family"  and  the  "educa- 
tion of  the  children"  chargeable  upon  the  property  of  both 
husband  and  wife,  or  either  of  them :  Grant  v.  Green,  41  Iowa, 
88.  Under  the  married  woman's  acts  the  propertv  she  claims 
to  have  "used  was  hers  as  though  unmarried,  and  there  is  no 
statute  imposing  upon  her  tlie  legal  duty  to  use  it  in  any  par- 
ticular way. 

The  instrument  sued  on  is  in  writing,  signed  l)y  the  decedent 
and  contains  a  promise  by  the  decedent  to  pay  the  claimant  a 
sum  of  money  from  his  estate  if  she  Ix}  living  at  the  time  of 
his  death.  She  avers  the  consideration  for  this  promise.  The 
decedent  entertained  for  his  grandson  the  love  and  affection  of 
a  father,  and  desired  that  he  l)e  properly  provided  for  in  his 
last  sickness.  He  contracted  for  tlie  performance  of  certain 
acts,  and  placed  an  estimate  upon  their  value  to  him.  Nothing 
is  averred  to  authorize  us  to  disturb  tliat  estimate.  We  cannot 
substitute  our  judgment  for  liis.  The  decedent  obtained  all  lie 
contracted  for,  and  the  claimant,  relying  upon  tlio  promise  as 
made,  performed  tlie  conditions  agreed  u]wn :  See  Wolford  v. 
Powers,  85  Ind.  294,  44  Am.  Eep.  IG,  and  cases  cited  ;  Price  v. 
Jones,  105  Ind.  513,  55  Am.  St.  Pep.  230,  5  N.  E.  683;  :^rul!en 
V.  Hawkins,  141  Ind.  3G3,  40  X.  E.  797;  Farber  v.  Xational  etc. 
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Co.,  140  Ind.  54,  39  K  E.  249 ;  Ditmar  v.  West,  7  Ind.  App. 
637,  35  N.  E.  47;  Shover  v.  Myrick,  4  Ind.  App.  7,  30  N.  E.  207. 
The  claim  is  sufficient  against  a  demurrer.     Judgment  re- 
Tcrsed. 


A  Contract  hy  WhicTi  a  Wife,  in  consideration  of  a  conveyance  to 
lier  of  real  estate  by  her  husband,  agrees  to  support  him  during  hi3 
life,  is  held, void  in  Corcoran  v.  Corcoran,  119  Ind.  lo8,  12  Am.  St. 
Kep.  390,  21  N.  E.  468.  Sec,  in  this  connection,  Carse  v.  Reticker, 
■95  Iowa,  25,  58  Am.  St.  Eep.  421,  63  N.  W.  461.  That  a  contract  to 
do  what  one  is  already  legally  bound  to  do  is  without  consideration 
and  unenforceable,  see  Davis  &  Co.  v.  Morgan,  117  Ga.  504,  97  Am. 
St.  Eep.  171,  43  S.  E.  732;  Spencer  v.  McLean,  20  Ind.  App.  626,  67 
Am.  St.  Eep.  271,  50  N.  E.   i69. 


<JRAND  LODGE  OF  THE  ANCIENT  OEDER  OF  UNITED 
WORKMEN  V.  MARSHALL. 

[31  Ind.  App.  534,  68  N.  E.  605.] 

BENEFIT  SOCIETY. — A  Member  of  a  Beneficial  Association 

is  a  part  and  parcel  of  the  corporation,  and  is  chargeable  with 
knowledgf^  of  its  laws,  rules,  regulations,  and  manner  of  doing  busi- 
ness,    (p.  279.) 

BENEFIT  SOCIETY— Notice  of  Assessment,  Sufficiency  of — ■ 

If  the  constitution  of  a  benefit  society  requires  the  grand  recorder 
to  call  on  the  subordinate  lodges  for  the  beneficiary  funds  in  their 
treasuries  when  needed,  and  declares  that  such  call  shall  constitute 
an  assessment,  and  shall  contain  a  list  of  all  deaths  occurring  since 
the  last  call  was  made,  a  notice  showing  the  deaths  which  had 
heeu  rei)ort('(|  to  tlie  recorder  no  to  the  time  of  the  issuance  of  the 
notice  is  sufficient,     (pp.  279,  280.) 

BENEFIT  SOCIETY— Monthly  Assessments.— If  the  constitu- 
tion of  a  benefit  society  fixes  the  rate  of  assessments,  and  requires 
that  they  be  paid  monthly,  provided  that  twelve  assessments  are 
required  to  meet  death  losses,  and  directs  such  payments  to  be 
made  on  or  before  a  certain  day  of  the  month  in  which  the  assess- 
ments are  made,  a  member  may  be  required  to  pay  monthly  asscss- 
n.ents.     (p.    279.) 

BENEFIT  SOCIETY— Notice  of  Assessment,  Sufficiency  of.— 
If  the  constitution  of  a  benefit  society  requires  the  grand  recorder 
to  issue  a  call  on  the  subordinate  lodges  for  their  beneficiary  funds 
■when  needed,  and  to  give  notice  of  assessments,  with  the  approval 
of  the  finance  committee,  and  declares  that  the  call  shall  constitute 
an  assessment,  and  directs  that  the  notice  shall  be  published,  and  a 
■copy  of  the  paper  sent  to  each  member  and  lodge,  the  notice  of 
assessment  an<l  the  call  on  the  beneficiary  funds  are  properly  ap- 
proved when  signed  and  approved  as  one  instrument,     (p.  2S1.) 

BENEFIT  SOCIETY— Forfeitures.— It  is  the  Duty  of  a  Court 
to  declare  a  forfeiture  upon  facts  which  admit  of  no  other  conclusion. 
<p.  281.) 
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BENEFIT  SOCIETY — Suspension  of  Member. — It  requires  no- 
affirmative  action  on  the  part  of  a  beneficial  association  to  suspend 
a  member  for  the  nonpayment  of  assessments,     (p.    281.) 

C.  L.  Wedding,  for  the  appellant. 

G.  K.  Denton  and  L.  A.  Whitcomb,  for  the  appellee. 

635  WILEY,  J.  Appellant  is  a  fraternal,  benevolent,  and 
mutual  benefit  association,  and  as  such  issued  to  one  Charles 
E.  Marshall,  who  was  the  husband  of  appellee,  a  certificate  of 
membership,  by  the  terms  of  which  it  undertook  to  pay  appel- 
lee, as  beneficiary,  one  thousand  dollars  at  the  death  of  the  in- 
sured, according  to  the  terms  of  the  certificate.  The  said  in- 
sured died  November  12,  1900,  being  about  sixteen  months  af- 
ter the  certificate  was  issued.  Appellant  refused  to  pay  the 
claim,  and  appellee  brought  an  action  on  the  certificate  to  en- 
force payment.  The  case  was  put  at  issue,  and  tried  by  a 
jury,  resulting  in  a  verdict  for  appellee.  Appellant's  motion  for 
a  new  trial  was  overruled,  and  judgment  pronounced  upon  the- 
verdict. 

Two  questions  are  presented  for  decision,  viz. :  1.  The  suffi- 
ciency of  the  first  paragraph  of  answer,  to  which  a  demurrer  was- 
sustained;  and  2.  The  overruling  of  the  motion  for  a  new  triaL 

In  the  first  paragraph  of  answer  it  is  alleged  that  from  the 
date  of  the  issuing  of  tlie  certificate  to  September,  1900,  flic  in- 
sured paid  to  the  financier  of  his  lodge  an  assessment  ^*^^  each 
and  every  month  as  specified  by  the  beneficiary  law  of  the  order, 
and  that  each  assessment  was  payable  on  or  before  the  28t]i  of 
each  montli;  that  the  said  insured  was  bound  to  know  tbe 
laws  of  the  order,  and  did  in  fact  have  full  knowledge  tiiereof, 
and  knew  by  the  payment  of  his  assessments  each  mouth  from 
the  date  of  his  meml)ership  imtil  September,  1900,  when  lie 
neglected  and  failed  to  pay  the  assessment  for  September,  1000, 
on  or  before  tlic  28tli  of  the  montli;  that  not  only  did  be  liave 
knowledge  from  said  payments  and  course  of  business  with  liis 
lodge  as  to  liis  duty  to  })ay  an  assessment  in  September,  1900, 
but  knew  and  was  l)Ound  to  know  of  tlic  existence  of  tbo  Liws 
of  tbe  order;  tliat  in  addition  to  tbe  requirement  to  pnv  nn 
assessment  for  said  month,  as  set  out  l)y  tlie  constitution  and 
by-laws,  a  further  and  additional  notice  was  given  to  the  in- 
sured as  to  such  assessment  by  tbe  grand  recorder  calling  upon 
all  tbe  lodges  in  the  state,  including  the  lodge  to  which  he  bo- 
longed,  to  forward  tbe  beneficiary  funds  in  their  respective 
treasuries,   and   at  tbe   same  time   made  one   assessment   upojx 
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each  of  the  members   (said  assessment  being  necessary  to  pay 
death  losses),  with  the   approval  of  the  grand  lodge  finance 
committee,  and  caused  such  call  and  assessment  to  be  pub- 
lished in  the  "Hoosier  "Watchman,"  the  official  organ  of  the 
order  in  Indiana,  and  that  a  copy  thereof  was  duly  mailed  to 
the  insured,  properly  addressed;  that  by  reason  of  his  knowl- 
edge of  the  constitution   and   laws  of  the   order,   and  by  his 
course  of  dealing  with  said  order,  the  insured  was  specially 
called  upon  and  notified  of  the  assessment  of  seventy-two  cents 
for  the  month  of  September,  1900,  that  the  same  must  be  paid 
on  or  before  the  28th  of  said  month,  and  that  upon  failure 
so  to  pay  he  would  be  suspended;  that  the  assessment  and  notice 
for   September,   1900,   were  in  the  same  form,   substance  and 
words  used  and  published  of  assessment  notices,  and  the  ap- 
proval of  the  grand  lodge  finance  committee,  during  each  and 
every  month   during  the  time   said  Marshall  was   a  member 
^'^'^  of  the  order;  that  during  each  and  every  one  of  said  month? 
during  the  entire  membership  of  the  insured  he  acted  upon  and 
treated    said    assessments,    notices,    and    the    approval    of    said 
finance  committee  as  valid  and  sufficient,  by  paying,  without 
objection  or  question,  his  assessments  for  eacli  and  all  of  the 
months  of  his  membership;  that  having  failed  to  pay  the  as- 
sessment for  September,  1900,  and  having  paid  nothing  there- 
after, he  then  and  there  became  and  stood  suspended  from  all 
rights,  privileges,  and  benefits  of  the  order,  and  the  beneficiary 
certificate  sued  upon  thereby  became  null  and  void,  and  that 
when  he  died  November  12,  1900.  he  was  not  a  member  of  ap- 
pellant order,  and  was  not  in  good  standing,  and  neither  he  nor 
appellee  had  or  have  any  rights  or  claims  whatever  upon  ap- 
pellant.    The  constitution  and  b3'-laws  of  the  order,  the  notice 
of  the  assessment  and  call  upon  the  beneficiary  fund  for  Sep- 
tember, 1900,  together  witli  a  copy  of  the  ''Iloosier  Watchman," 
in  which  the  notice  of  the  assessment  and  the  call  upon  tlie 
beneficiary  fund  were  publislied.  and  tlie  approval  of  the  finance 
committee  are  all  filed  as  exhibits  to  this  paragraph  of  answer. 
By  the  demurrer  the  appellee  admits  the  truth  of  all  facts 
stated  in  the  answer  that  are  well  pleaded.     She  therefore  ad- 
mits that  notice   of  the   assessment  against  the   deceased  was 
made  for   Se|)temher.  1900,   and   also  admits  that  said  assess- 
ment  was  not  paid,   and,   further,   that   other  payments   ^\^'ve 
never  made  after  that.     Counsel  for  ap]icllee  seek  to  avoid  the 
force  of  these  admissions  on  the  ground  that  the  notice  of  iho 
assessnient  was  not  in  conformity  with  the  laws  of  the  order. 
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and  hence  the  insured  was  not  bound  by  it;  also  that  be- 
cause the  assessment  was  not  legally  made  he  was  not  required 
to  pay;  and,  for  his  failure  to  pay,  he  did  not  forfeit  his  mem- 
bership and  his  beneficiary  rights.  There  is  substantial  sub- 
stance and  merit  in  this  contention,  provided  the  notice  was 
illegal  and  not  in  conformity  with  the  laws. 

^^^  If  we  correctly  understand  the  position  assumed  by  coun- 
sel, it  is  (1)  that  the  call  for  the  September  assessment  and 
notice  does  not  contain  a  list  of  deaths  occurring  since  the 
last  call,  and  (2)  that  the  call  and  notice  were  not  approved  by 
the  grand  lodge  finance  committee.  These  two  questions  de- 
pend for  decision  upon  the  laws  of  the  order,  and  the  assess- 
ment and  call  as  made. 

The  assessment  rates  of  the  order  are  fixed  by  its  constitu- 
tion, and  they  are  graded  according  to  the  age  or  ages  of  the 
members.  The  assessment  which  was  made  against  the  de- 
ceased in  this  case  on  the  1st  of  September,  1900,  was  for 
seventy-two  cents,  he  belonging  to  the  class  against  whom  such 
assessment  was  authorized  by  the  laws  of  the  order. 

Subdivisions  17,  18,  19,  30,  and  39  of  section  98  of  the  con- 
stitution, or  so  much  of  subdivision  19  as  may  lie  necessary  to 
present  the  question,  are  as  follows:  "17.  Calls  and  Assess- 
ments*—Wlienever  the  beneficiary  fund  of  the  grand  lodge  treas- 
ury shall  have  been  reduced  to  a  sum  less  tlian  six  thousand  dol- 
lars, or  when  by  reason  of  unavoidable  delay  in  the  payment 
of  beneficiary  claims,  the  balance  of  the  beneficiary  fund  in 
the  grand  lodge  treasury  would,  by  the  payment  of  said  claims, 
be  reduced  to  a  sum  less  than  six  thousand  dollars,  then  it  would 
be  the  duty  of  the  grand  recorder  to  call  upon  the  subordinate 
lodges  to  forward  the  beneficiary  fund  in  their  respective  treas- 
uries, and,  at  the  time  of  making  such  call,  to  make  one  assess- 
ment upon  each  member  of  the  order  who  received  tlie  work- 
man degree,  previous  to  the  date  upon  which  the  assessment  is 
made.  18.  Calls,  Wlien  and  How  Made. — Every  call  made 
upon  suliordinate  lodges  to  forward  beneficiary  funds  shall  be 
dated  upon  the  first  or  second  day  of  the  month,  shall  con- 
tain a  list  of  all  doaths  occurring  since  the  last  call  was  made, 
all  necessary  instructions  relative  to  forwarding  the  funds 
called  for,  and  sliall,  in  every  case,  receive  the  approval  of 
^^^  the  grand  lodge  finance  committ«^e.  The  issuing  of  snch 
call  shall  constitute  the  making  of  an  assessment.  19.  As- 
sessments. How  Made. — All  assessments  made  upon  the  incm- 
bers  shall  be  dated  upon  the  first  day  of  the  month,  except  that 
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if  such  date  shall  fall  on  Sunday  or  a  legal  holiday,  it  shall 
be  dated  on  the  second  day  of  the  month,  and  shall  contain 
a  list  of  all  deaths  occurring  since  the  last  assessment  was  made. 
Notice  of  such  assessment  shall  he  issued  by  the  grand  recorder 
with  the  approval  of  the  finance  committee,  and  pul^lishcd  in 
a  newspaper  printed  and  published  in  this  state  in  the  interests 
of  the  A.  0.  TJ.  W.  order,  which  publication  is  hereby  constituted 
and  made  the  official,  legal,  and  sufficient  notice  to  the  members 
of  this  grand  jurisdiction  of  assessments  levied,  without  any 
further  notice  either  from  the  grand  or  subordinate  lodge  of- 
ficers. A  sufficient  number  of  copies  of  said  paper  shall  be 
issued  every  month  to  supply  all  the  members,  and  a  copy  thereof 
shall  be  mailed  to  the  last  known  and  usual  postoffice  address 
of  each  member  of  this  grand  jurisdiction;  and  also  one  copy 
to  the  recorder  of  each  lodge  by  its  publisher,  not  later  than 
the  fifth  day  of  each  month."  "30.  Penalty  for  Failing  to 
Pay  Assessments. — Any  member  failing  or  neglecting  to  pay  all 
the  assessments  made  upon  him  for  the  beneficiary  or  relief 
funds  to  the  financier  of  the  lodge  of  which  he  is  a  member  on 
or  before  the  twenty-eighth  day  of  the  month  in  which  said  as- 
sessments are  made,  shall  forfeit  all  his  rights  as  a  member. 
and  shall  stand  suspended  from  all  the  rights,  benefits,  and 
privileges  of  the  order  from  and  after  that  date,  and  sball  not 
be  reinstated  except  as  herein  provided."  "39.  When  Rights 
are  Forfeited. — When  a  member  shall  be  suspended  or  expelled 
from  tlie  order,  through  any  cause  whatever,  he  forfeits  all 
rights,  benefits,  and  privileges,  and  his  beneficiaries  thereby  lose 
all  rights  to  any  portion  of  the  beneficiary  fund." 

^*^  In  the  answer  under  consideration,  it  is  averred  that 
the  "Hoosier  Watchman,"  published  at  the  city  of  Evansville, 
Indiana,  was  the  official,  legal  organ  of  the  order  in  this  state, 
and  that  it  was  in  that  paper  that  the  notice  of  the  assessment 
against  the  deceased  for  the  month  of  September,  1900,  was 
published,  and  that  a  copy  of  that  paper,  containing  the  notice 
of  the  assessment,  was  duly  mailed  to  him.  A  copy  of  that 
paper  marked  Exhibit  "C"  is  made  a  part  of  the  an.swer,  and 
the  date  of  its  issue  as  shown  therein,  was  September  3.  1900. 
That  notice  of  assessment  and  call  for  the  beneficiary  fund  in 
the  various  lodges  is,  in  substance,  as  follows :  "Official  notice  of 
assessment  for  September,  Grand  Lodge  Ancient  Order  of 
United  Workmen  of  Indiana,  September  1,  1900.  AMiolo  imm- 
ber  of  deaths,  717.  Whole  number  of  level  assessments,  223. 
Xumber  of  classified  assessments,  2G.     To  all  members  of  the 
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Ancient  Order  of  United  Workmen  of  Indiana;  in  good  stand- 
ing, September  1,  1900.  Brothers:  You  are  hereby  notified 
of  the  following  deaths  occurring  in  the  membership  of  the 
order  in  this  jurisdiction."  Then  follows  a  tabulated  t-tate- 
ment  of  the  deaths  occurring  since  the  last  call,  and  m  this 
tabulated  statement  are  the  death  numbers;  the  names  of  the 
members  deceased;  the  names  of  the  lodges  to  which  they  be- 
long; the  numbers  of  the  lodges  and  their  location,  and  the 
date  of  the  deaths;  the  respective  ages  of  the  deceased;  the  cause 
of  the  deaths;  the  dates  of  their  joining  the  order;  the  rate 
of  the  assessment;  and  the  assessment  number.  The  number 
of  deaths  reported  in  this  assessment  and  call  were  three.  Im- 
mediately after  the  tabulated  statement  is  the  following:  "In 
order  to  provide  for  the  payment  of  the  death  losses  above  re- 
ported, you  are  hereby  notified  that  the  classified  assessment  No. 
9  for  September,  1900,  is  hereby  levied  as  per  the  classified 
table,  to  wit.''  Then  follows  the  classified  assessment  table, 
showing  the  rate  of  assessment  against  the  various  classes  of  the 
members  according  to  age,  ranging  ^'^^  from  eighteen  to  fifty 
years  and  over.  The  notice  then  continues :  "This  assessment 
is  levied  against  all  members  in  good  standing  who  have  re- 
ceived the  workmen  degree  prior  to  September  1,  1900,  as  per 
the  attained  ages,  January  1,  1900.  The  amounts  enumerated 
in  the  classified  assessment  table  must  be  paid  to  the  financier 
of  your  lodge  on  or  before  September  28,  1900;  for  failure  so 
to  comply  you  will  forfeit  all  rights,  benefits,  and  privileges 
as  a  member  of  the  order,  by  becoming  suspended." 

Following  til  is  is  the  call  upon  the  subordinate  lodges  through- 
out the  state  for  the  beneficiary  funds  in  their  respective  treas- 
uries, and  that  call  is  as  follows :  "To  the  subordinate  lodges  of 
the  Ancient  Order  of  United  Workmen  in  the  Grand  Jurisdic- 
tion of  Indiana:  You  are  hereby  notified  of  the  following  call 
Sot  the  month  of  September,  1900 :  Classified  call  Js^o.  9.  Chissi- 
fied  assessment  Xo.  9  will  be  made  in  the  montli  of  Sei)tenil)er. 
The  beneficiary  fund  of  the  grand  lodge  treasury  having  been 
reduced  to  a  sum  less  tban  six  tliousand  dollars,  you  are  licreby 
notified  that  to  provide  for  the  death  losses  above  reported,  and 
furthermore  provide  for  the  prompt  payment  of  death  losses 
that  may  occur,  one  call  is  made  necessary  upon  the  beneficiary 
fund  in  the  treasury  of  subordinate  lodges,  to  be  known  as  call 
iSTo.  9,  and  to  replace  the  money  drawn  from  such  fund  by  the 
call  above  enumerated.  Classified  assessment  No.  9  will  be 
made  in  September.     To  pay  classified  call  No.  9 :  You  are  re- 
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/:jiured  to  forward  to  Fred  Baker,  grand  recorder,  Evansville, 
Indiana,  at  once,  (1)  the  beneficiary  fund  on  hand  in  your 
respective  treasuries,  collected  from  your  members  during  the 
month  of  August  on  classified  assessment  No.  8;  (2)  the  initial 
assessment  of  those  members  who  received  the  workmen  degree 
prior  to  September  1,  1900,  but  have  not  been  heretofore  liable 
for  assessment;  (3)  of  back  assessments  paid  by  members  rein- 
stated since  the  last  report."  Here  follows  directions  for  re- 
mittances of  this  ^^^  fund.  This  call  is  signed  by  ''Fred  Baker, 
;grand  recorder,"  attested  by  the  seal  of  the  of  the  order,  and 
immediately  following  his  signature  are  these  words:  "The 
above  orders  on  the  beneficiary  fund  are  hereby  approved." 
This  is  signed  by  three  members  as  the  ''grand  lodge  commit- 
tee." 

If  this  assessment  and  call  are  in  substantial  compliance 
with  the  provisions  of  the  law  above  quoted,  then  they  were 
sufficient,  and  would  be  binding  on  both  the  insured  and  his 
beneficiary.  A  member  of  a  benevolent  beneficiary  association 
as  a  part  and  parcel  of  the  corporation,  and  is  chargeable  with 
a  knowledge  of  its  laws,  rules,  and  regulations,  and  its  manner 
of  doing  business.  The  notice  shows  the  number  of  deaths  that 
had  occurred  since  the  last  assessment,  and  this  must  be  con- 
strued to  mean  the  deaths  that  had  been  reported  to  the 
grand  recorder  up  to  the  time  the  notice  was  issued,  for  it  is 
clear  that  if  any  deaths  had  occurred  before  the  issuing  of  the 
notice  which  had  not  been  reported  to  the  grand  recorder,  they 
■could  not  have  been  specified  in  the  notice.  It  is  the  duty  of 
the  local  lodges  to  report  deaths.  The  rate  of  the  assessment 
is  also  specified,  the  time  when  it  should  be  paid,  and  notice 
given  tliat,  if  not  paid  when  due,  the  members  failing  to  pay 
■should  forfeit  all  rights,  benefits,  and  privileges. 

Counsel  for  appellee  insist  that  tliere  is  no  provision  of  the 
laws  of  the  order  requiring  a  member  to  pay  monthly  assess- 
ments, and  as  the  answer  avers  such  requirement,  and  the 
constitution  of  the  order  is  filed  as  an  exhibit,  the  exhibit  must 
•control.  Subdivision  15  of  section  98  of  the  constitution  fixes 
ihe  rate  of  assessments,  and  requires  that  they  be  paid  niontlily, 
provided  that  twelve  assessments  are  required  to  meet  death 
losses.  Subdivision  30,  supra,  requires  such  payments  to  bo 
made  on  or  before  the  28th  of  the  month  in  which  the  assess- 
ments are  made.  This  effectually  disposes  of  counsel's  objec- 
tion in  this  regard. 
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*^^  It  is  next  urged  by  appellee  that  the  call  upon  subordinate 
lodges  for  the  beneficiary  fund  does  not  contain  a  list  of 
deaths  occurring  since  the  last  call,  as  provided  by  subdivision 
18.  supra,  and,  as  the  issuing  of  such  call  shall  constitute  the 
making  of  an  assessment,  the  assessment  made  is  void,  and  the 
insured  nor  his  beneficiary  is  not  bound  by  it.  Subdivision  17^ 
18,  and  19  of  the  constitution  should  be  construed  together  with 
reference  to  each  other,  for  they  all  pertain  to  the  same  subject 
matter.  They  provide  for  a  call  upon  subordinate  lodges  for 
the  beneficiary  funds  in  their  respective  treasuries  when  needed, 
prescribe  the  manner  of  making  the  call,  which  is  constituted 
an  assessment,  the  manner  of  making  the  assessment,  and  what 
shall  constitute  notice  to  the  individual  member.  There  is  nO' 
provision  in  the  constitution  or  laws  that  requires  the  assess- 
ment and  call  to  be  issued  separately,  and  to  be  two  difi'erent 
and  distinct  instruments.  On  the  contrary,  the  subdivisions 
of  the  constitution  we  have  quoted  contemplate  that  they  shall 
constitute  one  instrument.  Subdivision  18  says  that  ''the  is- 
suing of  such  call  shall  constitute  the  making  of  an  assessment."' 
Subdivision  19  provides  that  the  assessment  shall  be  made  on 
the  first  day  of  the  month,  with  certain  exceptions,  and  shall 
contain  a  list  of  deaths,  etc. ;  that  it  shall  be  published,  and  a 
copy  sent  to  each  lodge  and  member.  In  this  instance  the  as- 
sessment and  the  call  are  one  instrument,  signed  by  the  secre- 
tary. The  assessment  is  addressed  to  the  members  of  the  order, 
and  the  call  to  the  subordinate  lodges.  This  is  in  harmony 
with  the  letter  and  spirit  of  the  law.  The  assessment  and  call 
are  signed  by  the  grand  recorder,  and  approved  by  the  finance 
committee  of  the  grand  lodge. 

Assessments  of  this  character  are  made  for  but  one  purpose, 
viz.,  to  pay  death  losses  of  members  of  the  association  w1io  have 
died  while  in  good  standing.  The  evident  purpose  of  the  law 
in  requiring  the  grand  recorder  to  give  ^'^  a  list  of  the  dcatlis 
of  memljers,  when  assessments  are  made,  is  to  acquaint  tlio 
members  assessed  with  the  facts  upon  which  the  assessment 
is  based,  for  assessments  for  the  beneficiary  fund  can  only 
be  based  upon  tlie  deatli  of  members.  It  is  made  the  duty  of 
subordinate  lodges  to  report  to  the  grand  recorder  tlie  deal  lis 
that  occur  in  tlieir  rcsjioctive  lodges,  and  such  officer  can  only 
give  a  list  of  such  deaths  as  are  officially  reported  to-  him, 
I'he  answer  avers  that  tlie  assessment  and  call  give  a  list  of 
of  those  who  had  died  since  the  last  call  was  made.  This  is  a 
statement  of  a  substantive  and  issuable  fact,  and  we  must  pre- 
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sume  that  the  list  is  a  correct  one,  and  contains  the  names  of 
all  those  whose  deaths  had  been  officially  reported. 

The  appellee  complains  that  the  approval  of  the  finance  com- 
mittee only  applies  to  the  call  on  the  beneficiary  fund,  and 
hence  is  not  in  compliance  with  the  laws  of  the  order.  This 
position  is  not  tenable.  The  "above  orders"  are  approved. 
This  must  be  construed  to  mean  and  include  both  the  notice 
of  assessment  and  the  call.  This  is  made  plain  by  the  fact 
that  the  payment  of  said  assessment  is  the  only  source  of  tbe 
beneficiary  fund.  Without  the  payment  of  the  assessment 
there  could  be  no  beneficiary  fund.  The  notice  constitutes  an 
order  of  payment,  and  notifies  the  memhers  that  if  payment  is 
not  made  within  a  given  time,  their  rights,  benefits,  and  privi- 
leges Avill  be  forfeited.  We  think  the  notice  of  the  assessment 
and  the  call  on  the  beneficiary  fund  were  properly  approved, 
within  the  moaning  of  the  law. 

Our  attention  is  called  to  the  rule  of  law  that  forfeitures 
are  not  looked  upon  with  favor.  We  recognize  the  force  and 
reason  of  the  rule,  but  it  is  the  duty  of  the  court  to  declare  a 
forfeiture  upon  facts  which  will  admit  of  no  other  conclusion. 
We  are  now  dealing  with  a  question  of  pleading,  and  the  facts 
stated  therein  clearly  show  a  forfeiture.  Appellant  is  a  "fra- 
ternal, benevolent,  and  mutual  ^■*"  benefit  association,"  in  tbe 
language  of  the  complaint.  As  such,  it  depends  for  its  exist- 
ence, and  tbe  purposes  for  which  it  was  organized,  upon  the 
prompt  payment  of  assessments  against  its  members.  It  has 
no  other  means  of  paying  its  death  losses,  and  no  other  means 
is  contemplated.  The  association  and  tbe  individual  meml)er 
have  correlative  and  reciprocal  obligations,  the  one  depending 
on  the  other. 

Tliese  oljligafions  are  that,  to  the  end  tbat  each  may  derive 
the  contemplated  benefits,  they  must  both  comply  with  tbe  re- 
([uirements  of  the  constitution  and  laws  of  the  order.  So  far 
as  tbe  answer  shows,  appellant  did  its  duty,  and  the  insured 
failed  in  his.  Members  of  a  benevolent  fraternal  association 
are  bound  by  and  must  be  held  to  a  knowledge  of  its  constitu- 
tion and  by-laws;  and  as  a  general  proposition  of  law  all  mem- 
bers must  be  governed  by  them  in  all  their  dealings  with  it 
as  members  thereof:  Supreme  Lodge  etc.  v.  Hutchinson,  G  Ind. 
App.  399,  33  N.  E.  81G;  Grand  Lodge  etc.  v.  King,  10  Ind.  App. 
G39,  38  N.  E.  352. 

It  required  no  affirmative  action  of  the  lodge  to  suspend  tbe 
insured  for  nonjiayment  of  the  assessment.     The  law  is  well 
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■ostablished  that  if  by  tlic  laws  of  the  society  nonpayment  of  an 
assessment  operates  as  a  forfeiture,  the  member  must  elect  every 
time  he  is  called  upon  to  pay  an  assessment,  either  to  pay  within 
the  stipulated  time,  or  suffer  the  penalty  of  loss  of  membership 
and  to  benefits  by  neglecting  or  refusing  to  pay  within  the 
iime:  Bacon  on  Benefit  Societies,  577,  578;  Rood  v.  Railway 
Passenger  etc.  Assn.,  31  Fed,  62 ;  Bosworth  v.  Western  Mut. 
Aid  Soc,  75  Iowa,  582,  39  N".  W.  903;  Maginnis  v.  Aid  Assn., 
43  La.  Ann.  1136,  10  South,  180. 

Under  subdivision  30  of  the  constitution,  supra,  a  member 
■stands  suspended  upon  failure  to  pay  an  assessment  on  or  be- 
fore the  28th  of  the  month  in  which  it  is  made.  We  have 
examined  the  authorities  cited  by  the  appellee  in  support  of 
lier  contention  that  the  assessment  ^^^  and  call  in  this  case  were 
not  in  conformity  with  the  laws  of  the  order  and  therefore  the 
insured  nor  tlie  beneficiary  was  not  bound  by  them,  but  the  law 
as  there  declared  is  not  applicable  to  the  facts  pleaded  in  the 
first  paragraph  of  answer.  The  facts  here  pleaded  bar  a  recov- 
■ery  in  favor  of  appellee. 

This  conclusion  makes  it  unnecessary  to  decide  questions  pre- 
sented by  the  motion  for  a  new  trial. 

Judgment  reversed,  and  tlie  trial  court  is  directed  to  over- 
rule the  demurrer  to  the  first  paragraph  of  answer. 


While  the  tsonpaymcnt  of  Assessments  or  premiums  vmcler  a  policy 
•of  life  insurance  or  benefit  certificate  ordinarily  works  a  forfeiture 
if  taken  advantage  of  bv  the  insurer  (Pitts  v.  Hartford  etc.  Ins. 
Co.,  66  Conn.  376,  50  Am."St.  Eep.  96,  34  Atl.  95;  note  to  South  Penn 
Oil  Co.  V.  Edf^ell,  86  Am.  St.  Rep.  61,  62),  the  assured  is  not  in  de- 
fault until  given  proper  notice  of  the  assessment:  See  the  mono- 
graphic note  to  Lake  v.  Minnesota  etc.  Assn.,  52  Am.  St.  Rep.  574- 
576;  Cronin  v.  Supreme  Council  etc.,  199  111.  228,  93  Am.  St.  Eep. 
127,  65  N.  E.  323.  The  right  to  declare  a  forfeiture  for  the  non- 
payment of  dues  does  not  exist  if  the  insurer  notifies  the  insured 
that  his  certificate  will  not  be  recognized  as  in  force:  Wuerfler  v. 
Trustees  of  Grand  Grove  etc.,  116  Wis.  19,  96  Am.  St.  Rep.  940.  93 
X.  W.  433;  and  the  right  may  be  waived  by  receiving  unpaid  dues 
after  the  death  of  the  insured:  Supreme  Tribe  etc.  v.  Hall,  24  Jnd. 
App.  316,  79  Am.  St.  Rep.  262,  56  X.  E.  780.  As  to  whether  the 
nonpayment  of  dues  works  a  forfeiture  ipso  facto  without  affirmative 
action  on  the  part  of  the  insurer,  see  Jelly  v.  Mutual  Aid  Society, 
120  Iowa,  689,  95  X.  W.  197,  98  Am.  St.  Rep.  ."778,  and  authorities 
cited  in  the  cross-reference  note  thereto;  Pitts  v.  Hartford  etc.  Ins. 
■Co..   66    Co-nn.   376,   50   Am.   St.   Rep.   96,   34   Atl.   95. 
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LOUISVILLE  BAXKIIS^a  COMPANY  v.  ASIIER. 

[112    Ky.    138,    Co    S.   W.    133.] 

ACCOUNT  STATED. — If  one  of  two  correspondent  banks 
!sends  to  the  other  numerous  statements  of  their  account  as  it  ap- 
pears from  its  books,  and  such  statements  are  acknowledged  by  the 
other  bank  to  be  correct,  this  constitutes  an  account  stated,  wiiich 
affords  strong  presumptive  evidence  which  may  be  rebutted  by  show- 
ing  fraud    or    mistake,     (p.    286.) 

NEGOTIABLE  INSTRUMENTS— Indorsement— Effect  of  Fail- 
ure to  Protest. — 'Notes  discounted  by  a  bank  in  another  state  are 
not  placed  on  the  footing  of  bills  of  exchange,  and  an  indorser  is 
not  released  by  failure  to  protest  them.     (p.  286.) 

ACCOUNT  STATED— Relief  from — Mistake.— If  an  account 
stated  by  one  bank  against  another  embraces  the  amount  of  a  note 
for  which  both  banks,  under  a  mistake  of  law,  supposed  the  debtor 
bank  to  be  liable  on  the  ground  that  it  had  failed  to  protest 
such  note,  equity  will  grant  relief  from  such  mistake  if  the  position 
-of  the  creditor  bank  was  not  altered  to  its  prejudice,  after  the  debtor's 
acknowledgment  of  the  correctness  of  the  account  between  them  as 
stated,     (p.   287.) 

NEGOTIABLE  INSTRUMENTS— Failure  of  Demand  and  No- 
tice.— If  a  bank  fails  to  demand  payment  or  to  protest  for  nonpay- 
ment, a  note  sent  it  for  collection  on  w'hich  it  is  liable  as  an  in- 
dorser, it  becomes  liable  to  the  holder  for  the  amount  of  the  note.  ^p. 
■288.> 

ACCOUNT  STATED— Basis  of  Settlement.— If  one  of  two 
■correspondent  banks  sends  to  the  other  numerous  statements  of  their 
account  as  it  appears  from  its  books,  and  such  statements  are  ;ic- 
knowledged  by  the  other  bank  to  be  correct,  this  constitutes  an 
account  stated  between  them,  and  the  balance  shown  thereby  must 
be  tnken  as  the  basis  of  settlements  between  them,  subject  to  all 
jjroper  corrections',     (p.  288.) 

(283) 
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S.  Miller  and  Barnett  &  Barnott,  for  the  appellant. 
B.  K.  Marshall,  for  the  appellee. 

i-**  HOB  SOX,   J.     The  Louisville  Banking  Company   and 
the  Pincville  Banking  Company  were  correspondents  for  each 
other.     The  Pineville  Banking  Company  made  an  assignment 
on  July  28,  1893,  to  appellee,  T.  J.  Ashcr,  for  the  benefit  of 
all  its  creditors,  being  then  hopelessly  insolvent.     As   shown 
by  the  books  of  the  Louisville  Banking  Company,  the  Pineville 
Banking  Company  had  then  to  its  credit  with  it  $1,370.42.     As 
shown  by  the  books  of  the  Pineville  Banking  Company,  this 
balance  was  $4,928.83.     But    this    omitted    a    credit  of  $500 
which  should  have  been  entered,   so  that,   as  shown  by  these 
books  as  corrected,  the  balance  was  $4,428.83.     This  litigation 
involves  a  settlement  of  these  accounts.     On  February  28,  1890, 
five  notes  were  executed  by  difTorent  persons  to  P.  Barry,  due 
six  months  after  date,  negotiable  and  payable  at  the  Pineville 
Banking  Company,  aggregating  in  all  $2,168.28.     Barry  dis- 
counted these  notes  to  the  Citizens'  National  Bank  of  Cincinnati, 
and  on  August  15,  1890,  that  bank  sent  them  to  the  Ix)uisville 
Banking    Company  ^^'"^  for    collection,    marked    "Protestable." 
On  August  19th  the  Louisville  Banking  Company  sent  them  tO' 
the   Pineville  Banking   Company,  its  correspondent,   at  which 
they   were   payable.     The   notes   matured   ten   days   later,   and' 
were   neither   collected   nor   protested   for  nonpayment  by   the 
Pineville  Banking  Company,  but  w'ere  sent  back  by  it  to  the 
Louisville    Company   witliout   explanation.     It    returned    them 
to  the  Cincinnati  bank.     The  Cincinnati  bank  sent  them  back 
to  the  Louisville  Banking  Company,  demanding  the  money  on 
tliem  upon  the  ground  that  it  was  responsible  for  the  negligence 
of  its  correspondent,  the  Pineville  Banking  Company,  in  not 
protesting  the  notes.     The  Louisville  Banking  Company  then 
wrote  the  Pineville  Banking  Company,  returning  the  notes  to 
it,  and  demanded  that  it  should  pay  tbe  money.     The  Pineville 
bank  claimed  that  the  notes  were  sent  to  it  marked  "Xo  pro- 
test," and  again  returned  them  to  the  Lo\;isville  Banking  Com- 
pany.    This  was  on   September  11th.     On   Septeml)er  12th  it 
Avrote  the  Pineville  bank  this:  "Yours  of  11th  returning  notes 
received.     In  order  that  we  may  fit  the  responsibility  u])on  tlie 
right  one  in  this  office,  will  you  kindly  return  for  our  inspection 
our  instructions  not  to  protest  the  notes?     Our  letter-book  shows 
that  tliev  were  sent  protest aljle."     On  the  13th  the  Pineville 
bank  replied  that  it  had  not  preserved  the  letter,  and  was  sorry 
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it  could  not  produce  it.  Some  other  correspondence  ensued,  and 
on  October  6th  the  Pineville  bank  wrote,  in  answer  to  a  letter 
received  by  it  in  regard  to  the  matter,  stating  that  it  would 
have  its  Mr.  Fish  call  and  see  the  Louisville  Banking  Company 
•during  the  week.  On  the  8th  that  bank  replied  thus:  "Our 
Cincinnati  correspondent  from  whom  we  received  the  items  is 
whooping  us  up  pretty  lively.  There  is  nothing  left  for  us  to 
do  but  to  credit  their  account  with  proceeds  of  their  collections, 
^^^  and,  while  we  regret  it  sincerely,  we  shall  be  compelled  to 
5ook  to  you  in  like  manner."  In  answer  to  this  letter  on 
October  10th  the  Pineville  bank  again  wrote  that  Mr.  Fish  would 
call  and  investigate  the  matter,  and,  after  stating  that  Fish,  who 
attended  to  the  notes,  understood  they  were  sent  without  pro- 
test, added:  "We  certainly  don't  want  you  to  have  any  trouble 
about  these  items,  and  will  surely  see  that  they  are  properly 
adjusted  at  once."  On  October  20th  the  Louisville  bank  wrote 
again,  inclosing  a  letter  from  the  Cincinnati  bank  insisting  that 
the  matter  be  adjusted,  and  repeated  this  again  in  a  letter  of 
October  24th.  No  further  correspondence  appears  in  the  rec- 
ord until  November  20,  1890,  when  the  Louisville  bank  wrote  as 
follows:  "Inclosed  herewith  you  will  find  the  five  notes  which 
have  been  charged  to  your  account,  as  the  cashier  wrote  you 
yesterday.  We  regret  the  circumstances  that  force  us  to  do 
this,  but  cannot  help  it."  On  the  same  day  the  Louisville 
Banking  Company  charged  the  amount  of  the  notes  to  the  ac- 
count of  the  Pineville  Banking  Company,  and  credited  the  Cin- 
cinnati bank  by  the  amount,  and  it  was  checked  out  by  that 
hank.  The  Louisville  Banking  Company  at  the  end  of  the 
month  of  November  sent  the  Pineville  bank  a  statement  of  its 
account,  and  received  from  it  this  in  substance :  "Your  state- 
ment of  account  for  November,  1890.  is  correct."  This  state- 
ment showed  the  charge  of  the  $2,168.28.  Similar  statements 
and  acknowledgments  were  made  at  the  close  of  each  month 
from  that  time  until  the  Pineville  bank  failed,  on  June  28,  1893. 
But  the  Pineville  Banking  Company  did  not  credit  the  Louis- 
ville Banking  Company  on  its  books  with  the  amount.  The 
Louisville  Banking  Company  did  not  know  this,  and  seems  to 
have  acted  on  the  idea  that  the  matter  was  settled  until  this 
controversy  arose.  The  evidence  shows  that  the  ^"^^  notes 
were  sent  to  the  Pineville  Banking  Company  marked  for  pro- 
test, and  we  think  the  cireumstanoos  warrant  tlio  oonelusinn 
that  the  Pineville  hank  realized  that  a  mistake  had  been  mad^ 
by  its  man  in  not  protesting  the  notes. 
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It  is  earnestly  insisted  for  appellant  that  after  the  numerous 
statements  sent,  and  acknowledged  to  be  correct,  the  account 
was  stated,  and  the  balance  shown  by  the  statements  is  con- 
clusive between  the  parties.  We  think,  under  the  evidence,  it 
should  be  regarded  as  an  account  stated :  Henderson  Cotton  Mfg. 
Co.  V.  Lowell  Machine  Shops,  86  Ky.  668,  9  Ky.  Law  Rep.  831, 
7  S.  W.  143 ;  Union  Bank  v.  Planters'  Bank,  9  Gill  &  J.  439,. 
31  Am.  Dec,  113.  The  rule  as  to  an  account  stated  is  thus 
well  put  in  3  Encyclopedia  of  Law  and  Procedure,  pages  451, 
455 :  "Formerly  the  stating  of  an  account  was  considered  so 
deliberate  an  act  as  to  preclude  an  examination  into  the  items,, 
but  since  an  early  day  a  greater  latitude  has  prevailed;  and  it 
may  now  be  said  to  be  the  rule  that  an  account  stated  does  not 
create  an  estoppel,  and  that  neither  a  stated  nor  a  settled  ac- 
count is  conclusive,  but  simply  affords  strong  presumptive  evi- 
dence, which  may  be  rebutted  by  showing  fraud  or  mistake. 
And,  while  the  practice  of  opening  accounts  which  the  parties 
have  themselves  adjusted  is  considered  dangerous,  yet  a  settle- 
ment must  be  so  far  considered  as  made  upon  absolute  mistake 
or  imposition,  if  palpable  errors  are  shown,  as  not  to  be  obliga- 
tory upon  the  injured  party.  The  presumption  is  one  relating 
to  the  evidence.  In  determining  whether  an  account  stated  can 
be  impeached,  the  case  is  put  upon  the  same  footing  as  if  the 
money  had  been  paid.  Such  payment  would  be  conclusive,  sub- 
ject to  the  right  to  recover  it  back  on  a  failure  of  consideration ; 
and  so,  on  the  statement  of  an  account,  if  the  case  is  one  in 
which  a  payment,  if  made,  could  have  been  recovered  ^^'^  back, 
the  facts  which  show  the  failure  of  consideration  may  be  proved." 

In  the  correspondence  between  the  two  banks  it  seems  to 
have  been  assumed  that  the  indorser  of  the  notes  had  been  re- 
leased by  the  failure  to  protest  them,  and  that  the  Pineville 
]>ank  was  responsible  for  the  loss  if  the  notes  were  sent  to  it 
by  the  Louisville  l)ank  with  instructions  to  protest  them  if  not 
paid.  ]')ut  promissory  notes  are  only  put  on  the  footing  of 
foreign  hills  of  exchange  when  they  are  regularly  discounted  i)y 
the  bank  at  which  thev  are  payable,  or  another  bank  in  this 
state  in(or[)<)rate(l  umler  it-  laws,  or  organized  in  this  state 
under  the  laws  of  the  United  States:  Ky.  Stats.,  sec.  483;  Car- 
lisle V.  Chambers,  07  Ky.  2<!S.  !J6  Am.  Dec.  30  1.  The  not(>s  in 
que.-tion,  liaving  been  (li-ooiintcd  by  the  bank  in  Cincinnati, 
Ohio,  and  not  by  any  hank  in  this  state,  were  not,  therefore, 
placed  on  the  footing  of  a  bill  of  exchange,  but  stood  as  any 
other  promissory  note  v.liich  had  Ijcen  assign<.'d.     The  indorser 
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was  not  released  by  the  failure  to  protest  them.  The  Cincinnati 
bank  had  not  sustained  any  loss  by  reason  of  the  failure  to 
protest  them.  The  protest  would  have  been  only  an  unneces- 
sary expense.  There  was  no  liability  of  the  Louisville  bank  to 
the  Cincinnati  bank,  or  of  the  Pineville  bank  to  the  Louisville 
bank,  for  the  failure  to  protest  the  notes,  which  were  executed  in 
this  state,  were  payable  here,  and  must  be  governed  by  its  laws. 

It  is  clear  from  the  evidence  that  the  parties  to  the  notes 
were  all  insolvent  at  the  time,  and  that  the  notes  were  in 
fact  worthless.  The  question  then  arises,  is  there  such  a  pal- 
pable mistake  here  that  equity  should  relieve  against  it,  treating 
the  account  as  stated,  and  applying  the  principles  followed  in 
this  state  in  the  case  of  a  payment  of  money  by  mistake?  Tho 
distinction  made  in  some  jurisdictions  -^^^  between  a  mistake 
of  law  and  a  mistake  of  fact  has  been  rejected  in  this  state,  and 
it  is  settled  that  money  paid  without  consideration  under  a  pal- 
pable mistake  of  law  or  fact,  which  was  not  owing  in  law  or 
conscience,  and  ought  not  to  be  retained,  may  be  recovered  back : 
McMurtry  v.  Kentucky  Central  E.  K.  Co., "^84  Ky.  462,  8  Ky, 
Law  Eep,  455,  1  S,  W,  815,  and  cases  cited.  The  mistake  here 
is  palpable,  and  the  charge  against  the  Pineville  bank  cannot 
be  allovrcd  to  stand  unless  it  has  lost  its  rights  by  laches, 
and  is  now  estopped  to  assert  them.  It  docs  not  appear  from 
the  evidence  that  the  Pineville  bank  led  the  Louisville  Banking 
Company  to  take  the  action  it  took.  On  the  contrary,  the  cor- 
respondence would  indicate  that  the  Louisville  bank  charged 
the  amount  to  the  Pineville  bank,  and  credited  it  to  the  Cincin- 
nati bank  on  the  same  day,  expressing  to  the  Pineville  bank 
regret  that  it  was  compelled  to  do  so.  In  other  words,  it  acted 
on  its  own  judgment,  and  not  by  tlie  direction  of  tlic  Pineville 
bank.  It  did  not  wait  for  the  Pineville  bank  to  afiirni  its  ac- 
tion before  crediting  the  Cincinnati  bank  by  the  monov  or  pay- 
ing its  checks  upon  it,  and  it  docs  not  appear  that  it  was  misled 
by  the  Pineville  bank,  or  is  now  in  a  worse  position  than  it 
would  have  been  if  the  Pineville  bank  had  promptly  disathrnicd 
what  it  did,  Nor  does  it  appear  that  it  will  be  unable  now  to 
get  its  money  back  from  the  Cincinnati  bank.  We  are  there- 
fore of  opinion  that  appellee  was  properly  credited  in  the  set- 
tlement of  the  account  with  the  amount  of  these  notes. 

The  next  matter  in  dispute  arises  in  this  way:  Tlie  PiiK'ville 
bank  held  a  four  months'  note,  dated  ]\rarch  'SO,  ]sn;i.  on 
Wyman  &  Cairns.  Tlie  Louisville  Banking  ('onii>aii\-  dis- 
counted the  note  on   Anril  28,  1893.     It   Wiis  pa^aijk'  at   the 
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Pineville  Banking  Company.  On  July  25,  1893,  the  Louisville 
Banking  Company  sent  the  note  to  the  Pineville  ^^^  Banking 
Company  for  collection.  It  was  not  paid  at  maturity.  The 
Pineville  Banking  Company  failed  to  demand  payment,  or  to 
protest  it  for  nonpayment.  The  Pineville  bank  was  liable  on 
this  note  as  indorser,  and,  having  failed  to  demand  payment  or 
protest,  it  became  liable  to  the  Louisville  bank  for  the  amount, 
and  the  court  below  properly  so  held. 

The  next  matter  to  be  considered  is  the  proper  basis  for  the 
settlement  of  the  accounts.  The  commissioner  adopted  as  his 
basis  the  balance  shown  by  the  books  of  the  Pineville  Bank- 
ing Company.  This  was  error.  The  Louisville  bank  had  no 
notice  of  the  account  as  it  was  kept  on  these  books.  The  en- 
tries were  not  shown  to  have  been  made  at  the  time  of  the 
transactions,  or  in  the  regular  course  of  business.  The  account 
as  kept  on  the  books  of  the  Louisville  Banking  Company  had 
been  submitted  at  the  end  of  every  month  to  the  Pineville  baiiiv, 
and  had  been  acknowledged  by  it  to  be  correct.  As  we  June 
said,  it  mu«t  be  treated  as  an  account  stated.  The  commis- 
sioner should  have  taken  the  balance  as  shown  by  this  account 
as  the  basis.  To  tliis  balance  should  be  added  the  amount  oi 
the  Barry  notes  charged  to  the  Pineville  bank  on  the  account, 
with  six  per  cent  interest  from  the  time  it  was  charged.  We  do 
not  see  from  the  record  any  other  mistake  in  the  account.  If 
any  appears,  it  may  be  corrected  according  to  the  principles  laid 
down  above.  The  $1,200  note  made  by  the  Pineville  Banking 
Company  should  be  charged  to  the  account  at  its  nuiturity ;  also 
the  Wyman  &  Cairns  note,  and  the  checks  paid;  and  interest 
should  be  allowed  on  the  balance,  as  it  may  appear,  up  to  the 
time  the  proceeds  of  the  Bell  county  bonds  were  received. 

This  is  not  a  bill  of  interpleader.  The  costs  should  be 
^^'''  paid  as  in  otlior  equitable  actions.  Xo  part  of  the  attor- 
ney's fees  of  appellant  should  be  charged  to  appellee. 

Judgment  reversed,  and  cause  remanded  for  further  procoi'd- 
ings  consistent  herewith. 

i*etition  for  rehearing  by  appellant  overruled. 


Accountfi  F!tate(I  arc  considorcd  in  tho  nionograpliic  rr>to  to  T.ock- 
•w-nod  V.  Thorno,  02  Am.  Doc.  S.l-Ol.  An  npcount  stated  is  nii  ac- 
count balanced,  and  rendered,  with  an  express  or  implied  assent  to 
the  lialanee,  so  that  tho  demand  is  essentially  the  same  as  if  a 
promissory  note  ha<l  been  given  for  the  balance:  Comer  v.  Way, 
107  Ala.  '.'500,  54  Am.  St.  IJep.  9?,,  ]9  S:)ut]i.  OOfi.  It  establisln's 
prima  fa^ie  the  accuracy  and  correctness  of  tlic  items,  and  unless 
this   presumption   is   overcome   ly   proof    of   fraud,   mistake,   or   error, 
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it,  becomes  conclusive:  N6te  to  Lockwood  v.  Thorne,  62  Am.  Dec. 
91;  Hollenbeck  v.  Eistine,  105  Iowa,  488,  67  Am.  St.  Eep.  306, 
75  N.  W.  355;  Devecmon  v.  Shaw,  69  Md.  199,  9  Am.  St.  Rep.  422, 
14    Atl.    464, 

The  Duties  of  Banks  acting  as  collecting  agents  are  considered 
in  the  monographic  note  to  Minneapolis  etc.  Co.  v.  Metropolitan. 
Bank,  77  Am.  St.  Rep.  613-629;  Second  Nat.  Bank  v.  Merchants'  Nat. 
Bank,  111  Ky.  930,  98  Am.  St.  Rep.  439,  65  S.  W..4. 

Protest  of  promissory  notes  is  not  necessary  by  the  law-merchant: 
See  the  monographic  note  to  Dupre  v.  Richard,  43  Am.  Dec.  219, 
on  the  protest  of  negotiable  instruments.  The  manner  of  giving 
notice  of  protest,  whether  through  the  mail  or  by  personal  deliv- 
ery from  the  notary,  is  not  important:  M.  V.  Monarch  Co.  v.  Farm- 
ers' etc.  Bank,  105  Ky.  430,  88  Am.  St,  Rep.  310,  49  S,  W.  317. 


DAVIS  V.  FELTMAX  COMPAXY. 

[112  Ky.  29S,  65  S.  W.  615.] 

HOMESTEADS — Loss  of  Family, — If  a  person  has  acquired  th3 
right  to  a  liouiestead  exemption  by  the  occupancy  of  land  with 
his  family,  the  loss  of  his  family  by  death  and  marriage  does  not 
defeat   such   right,     (p,   291.) 

HOMESTEADS — Fraudulent    Conveyance    of. — A    Homestead 
Uxemption  is  not  Lost  by  a  conveyance  to  a  third  person  which  is 
set  aside  at  the  instance  of  creditors,     (pp.  291,  292.) 

HOMESTEAD. — A  Mortgage  of  a  Homestead  Which  is  Ad- 
judged to  be  an  Act  of  Bankruptcy  is  nevertheless  enforceable  against 
•creditors,     (p.   292.) 

HOMESTEADS  -  Eight  to  Dispose  of  as  Against  General 
Creditors. — The  owner  of  a  homestead  may  make  such  disposition 
of  his  exempt  property  by  deed,  mortgage  or  other  transfer,  as 
to  him  mav  seem  right,  and  his  creditors  cannot  be  heard  to  com- 
plain or  interfere  therewith,     (p.  293.) 

FRAUDULENT  CONVEYANCE— Setting  Aside— Attorney's 
Fee. — A  creditor  who  succeeds  in  having  a  conveyance  made  by  the 
debtor  set  aside  as  fraudulent  and  declared  to  operate  as  an  assign- 
ment for  the  benefit  of  all  of  the  creditors,  is  entitled  to  the  allow- 
ance of  an  attorney's  fee  out  of  the  property,     (p.  294.) 

L.  W.  Galbraith,  for  tlie  appellant. 

W.  H.  Wadsworth  and  W.  D.  Cochran,  for  the  appclloes. 

296  BURXA:\r,  J.  On  the  25th  of  September,  1890.  James 
Davis  executed  a  mortgage  to  the  firm  of  Walker  &  Song.-^tak 
■upon  a  tract  of  four  hundred  and  thirty-one  acres  of  land  owned 
by  him  in  Mason  county,  Kentucky,  and  on  certain  tobacco  in 
the  warehouse  in  Cincinnati,  Ohio,  to  secure  an  indeljtedness  to 
them  of   sixteen   thousand   dollars.     This   mortgage   contained 
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no  reservation  of  homestead,  but,  in  terms,  conveyed  all  the- 
right,  title,  and  interest  of  Davis  therein.  On  the  1st  of  Octo- 
ber following  the  execution  of  the  mortgage,  Davis  made  a  gen- 
eral assignment  of  all  his  property  to  Thomas  Wells  for  the 
benefit  of  his  creditors.  The  mortgage  to  Walker  &  Sengstak 
was  attacked  within  six  months  by  H.  Feltman  &  Co.,  large 
creditors  of  Davis,  as  preferential;  and  at  the  December  term, 
^'"^"^  1893,  of  the  Mason  circuit  court,  it  was  decided  that  it 
was  made  in  the  contemplation  of  insolvency,  with  the  design 
to  prefer,  etc.,  and  tliat  it  operated  as  an  assignment  of  all  hi& 
property  and  effects,  and  inured  to  the  benefit  of  all  his  cred- 
itors in  proportion  to  the  amount  of  their  respective  demand?. 
The  judgment  of  the  Mason  circuit  court  was  affirmed  by  this 
court,  and  in  the  opinion  this  court  said :  '^It  must  be  held  that 
his  act  was  preferential,  under  the  statute,  and  operated  as  an 
assignment  of  all  his  property  not  exempt  from  execution  for 
the  benefit  of  his  creditors."  After  the  return  of  the  case  to  the 
circuit  court,  the  appellants.  Walker  &  Sengstak,  filed  a  written 
motion,  and  asked  the  court  to  adjudge  that  they  had  a  lien  by 
virtue  of  their  mortgage  upon  the  homestead  of  James  Davfs  in 
the  mortgaged  property,  and  that  they  be  paid  one  thousand 
dollars  on  account  thereof  out  of  the  proceeds  of  the  sale.  The 
court  overruled  the  motion,  and  adjudged  that  the  proceeds 
of  the  homestead  of  Davis  should  be  distributed  equally  among 
his  creditors,  and  directed  a  sale  of  the  real  estate  for  this  pur- 
pose. The  land  was  sold  on  credits  of  six,  twelve  and  eiglitceii 
months,  and  the  sale  was  confirmed  at  the  July  term,  1898,  and 
an  order  entered  allowing  the  purchaser  to  anticipate  the 
maturity  of  his  obligations  executed  to  the  master  commissioner 
theretofore  by  the  payment  of  the  whole  of  the  purchase  money,, 
and  the  master  commissioner  was  directed  to  distribute  the 
money  to  the  creditors  in  accordance  with  their  respective 
rights.  At  the  following  term  of  the  court,  Davis  moved  tlie 
court  to  set  aside  to  him  out  of  tlie  proceeds  of  the  land  sold, 
as  exempt  from  the  claim  of  his  creditors,  the  sum  of  one 
thousand  dollars  for  his  lioiiiestcad,  and  at  the  same  time  filed 
liis  affidavit  reciting  tlie  grounds  upon  which  he  based  this 
motion,  and  alleged  that  he  had  not  consented  to  or  '''*^  known 
of  the  order  authorizing  the  purchaser  to  ])ay  for  the  land  be- 
fore the  maturity  of  his  obligations.  At  the  July  term,  LSilS. 
thf  il.  Feltman  company  moved  the  court  for  an  allowance  out 
of  the  proceeds  of  the  land  to  Ix?  paid  to  their  attorney  for 
services  rendered  in  the  proceedings  instituted  liy  them  to  have 
the  mortgage  of  Davis  to  Walker  &  Sengstak  set  aside  as  prefer- 
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ential,  upon  the  ground  that  these  services  were  rendered  for 
the  common  benefit  of  all  the  creditors.  The  motion  was  over- 
ruled, and  upon  this  appeal  these  questions  are  presented  for 
decision:  1.  Walker  &  Sengstak  claim  that  they  are  entitled  to 
one  thousand  dollars,  the  proceeds  of  the  homestead,  by  vixcue 
of  the  mortgage;  2.  It  is  claimed  by  Davis  that  appellants, 
Walker  &  Sengstak,  waived  their  right  to  the  proceeds  of  the 
homestead  because  they  consented  to  the  judgment  of  July  1, 
1898,  distributing  the  proceeds  to  the  general  creditors;  and 
(2)  it  is  claimed  by  him  that,  as  against  his  general  creditors, 
it  was  exempt ;  3.  It  is  claimed  by  the  general  creditors  that  the 
question  was  settled  by  the  judgment  of  the  Mason  circuit  court 
rendered  at  its  March  term,  1895,  and  is  therefore  res  adjudi- 
cata. 

The  first  question  to  be  determined  is  whether  the  appellant, 
Davis,  was  entitled  to  a  homestead  at  the  date  of  the  mortgage 
to  Walker,  Sengstak  &  Co.,  on  the  25th  of  September,  1890. 
It  appears  from  the  deposition  of  Mary  Davis  that  the  appel- 
lant, James  Davis,  had  lived  on  the  land  for  more  than  forty 
years;  that  during  his  occupancy  thereof  he  had  married,  and 
had  two  children;  that  his  wife  had  died,  and  that  his  children 
had  grown  up,  married,  and  moved  away  from  the  old  home- 
stead, but  that  she  had  continued  to  live  with  her  brother  during 
this  time,  and  was  so  living  with  him  at  the  date  of  the  execution 
of  the  mortgage.  ^^^  These  facts  unquestionably  entitle  him  to 
a  homestead,  and  the  loss  of  his  family  by  death  and  marriage 
did  not  defeat  this  right:  See  Ellis  \.  Davis,  90  Ky.  183,  11 
Ky.  Law  Eep.  893,  14  S.  W.  74;  and  Stults  v.  Sale/93  Ivy.  5, 
13  Ky.  Law  Eep.  337,  36  Am.  St.  Eep.  575,  17  S.  W.  148. 

The  next  question  to  be  determined  is  the  effect  of  the  execu- 
tion of  the  mortgage  to  Walker  &  Sengstak  upon  his  entire  tract 
of  land,  without  any  reservation,  and  the  subsequent  judgment 
of  the  court  holding  this  conveyance  an  act  of  bankruptcy  undtT 
the  statute  of  1856.  It  was  held  in  Kuevan  v.  Speekor.  11 
Bush,  1,  that  the  homestead  exemption  was  not  lost  by  a  fraudu- 
lent conveyance  to  a  third  party,  wliicli  was  set  aside  attho 
instance  of  creditors,  the  court  saying:  "A  fraudulent  convey- 
ance does  not  enlarge  the  rights  of  creditors,  but  merely  leaves 
them  to  enforce  their  riglits  as  if  no  conveyance  had  been  made. 
and  they  will  not  be  allowed  to  attack  the  conveyance  as  fraudu- 
lent, and  then  deny  that  he  was  the  OAvnor,  in  order  to  di-feat  his 
right  to  exemption.'"'  Tliis  was  followed  by  tlie  case  of  Gideon 
V.  Struve,  78  Kv.  134.     In  this  case  Struve  and  wife  conveyed 
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two  acres  of  ground  on  wliich  they  resided.  Certain  creditors 
of  Struve  obtained  a  judgment  for  the  sale  of  the  lot  under  the 
act  of  1856,  upon  the  ground  that  the  conveyan,ce  operated  as  a 
transfer  of  all  of  their  property  to  their  creditors.  Struve  filed 
a  petition  for  homestead  out  of  the  lot,  and  it  was  held  that 
their  conveyance  passed  their  title  for  the  benefit  of  their  cred- 
itors, and  that  they  were  not  entitled  to  a  homestead  in  the  land 
conveyed.  The  conclusions  reached  by  the  court  in  this  case 
appear  to  be  in  direct  conflict  with  the  previous  case  of  Kuevan 
V.  Specker,  11  Bush,  1.  In  the  case  of  Calloway  v.  Calloway, 
19  Ky.  Law  Eep.  870,  39  S.  W.  241,  this  question  was  again 
considered  by  this  court,  ^^^  and,  after  a  very  full  consideration 
of  the  case  and  all  the  other  cases  bearing  thereon,  it  was  held 
that  an  insolvent  debtor  did  not  forfeit  his  right  to  exempt 
property  under  the  law  by  any  act  which  operated  as  an  assign- 
ment of  his  property  under  the  act  of  1856  for  the  benefit  of  his 
creditors,  and  that  they  had  no  right  to  complain,  as  they  could 
not  have  subjected  the  debtors'  exempt  property  to  the  pay- 
ment of  their  debts  previous  to  the  act  of  bankruptcy  under  the 
statute.  In  this  case  the  court  appears  to  have  gone  back  to 
the  rule  in  Kuevan  v.  Specker,  11  Bush,  1.  Both  cases  are  in 
direct  conflict  with  the  Struve  case,  and  after  a  careful  exam- 
ination of  both  cases,  the  court  has  decided  to  adhere  to  Kuevan 
V.  Specker,  11  Bush,  1,  and  Calloway  v.  Calloway,  19  Kv.  Law 
Eep.  SrO,  39  S.  W.  241,  and  the  case  of  Gideon  v.  Struve,  78  Ky. 
134,  is  now  overruled.  We  therefore  conclude  tliat  the  home- 
stead of  Davis  did  not  pass  to  the  general  creditors  by  reason 
of  the  acts  and  judgment  relied  on. 

The  claim  of  Walker  &  Sengstak  to  the  proceeds  of  tlie  home- 
stead presents  a  more  serious  question.  In  the  opinion  in 
Calloway  v.  Calloway,  19  Ky.  Law  Eep.  870,  39  S.  W.  241, 
Judge  Paynter  says:  "It  must  be  understood  that  we  are  not 
considering  the  rights  of  tlie  mortgagee,  vendee,  or  transferee  in 
tlie  exempt  property  of  the  debtor,  which  is  embraced  in  the 
deed,  mortgage,  or  transfer  which  operated  as  an  assignment, 
l)ut  only  the  question  of  tlie  rights  of  the  debtor  to  the  exem])t 
]-ro])(>rty  as  against  creditors  other  than  the  one  to  whom  lie 
]iiay  have  deeded,  mortgaged,  or  transferred  his  oxempt  prop- 
ei'ty.''  'J'he  case  of  Allen  v.  Dillingham,  20  Ky.  Law  Eej).  980, 
4:  S.  W.  1076,  presented  this  state  of  fact:  The  Curd  &  Sinlon 
]\rainifacturing  Company,  a  private  corporation  of  which  W.  If. 
Dilliii-liam  w.-is  the  pr(\';ident  and  principal  stockliolder  was 
lar-cly  iiuKKtevl  to  the  Aliens;  and,  to  secure  the  payment  of 
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this  indebtedness,  ^oi  i>iniiig];iam  conveyed  his  dwelling-house 
and  lot  to  Charles  E.  Arnold,  a  brother  in  law  of  the  Aliens. 
Shortly  after  the  execution  of  this  deed  from  Dillingham,  the 
Curd  &  Sinton  Company  made  a  general  assignment  for  the 
benefit  of  their  creditors,  and  the  assignee  attacked  the  deed 
to  Arnold  as  a  preferential  arrangement  made  to  favor  the  Al- 
iens, and  within  the  act  of  1856;  and  his  contention  was  sus- 
tained. Thereupon  the  Aliens  asserted  a  claim  to  appellant's 
one  thousand  dollar  homestead  exemption  in  the  property  con- 
veyed, and  in  passing  upon  this  claim  the  court  said :  "A  debtor 
may  make  such  disposition  of  his  exempt  property  as  to  him 

may  seem  right,  and  no  creditor  can  be  heard  to  complain 

To  the  extent  that  he  can  pass  a  perfect  and  indefeasible  title 
to  the  property,  the  same  must  necessarily  inure  to  the  benefit 
of  his  vendee.''  And  the  Aliens  were  adjudged  entitled  to  the 
sum  of  one  thousand  dollars  of  the  proceeds  of  the  homestead. 
This  case  decides  the  exact  question  we  have  in  this  case.  We 
therefore  conclude  that  as  James  Davis  owned  the  homestead  in 
the  tract  of  land  mortgaged  to  Walker,  Sengstak  &  Co.,  which 
was  exempt  from  the  claims  of  his  creditors,  his  conveyance 
thereof  vested  the  mortgagee  with  all  the  right,  title,  and  in- 
terest therein,  and  that  the  court  erred  in  not  so  adjudging. 

The  remaining  question  to  be  considered  upon  the  appeal  is 
the  claim  of  the  H.  Feltman  company  to  an  allowance  out  of 
tlie  proceeds  of  the  land  as  a  fee  to  their  attorney  for  services 
rendered  in  the  proceedings  instituted  by  them  to  have  the  mort- 
gage of  Davis  to  Walker  &  Sengstak  set  aside  as  preferential. 
Section  489  of  the  Kentucky  Statutes  provides  that:  "In  an 
action  for  the  settlement  of  estates  or  for  the  recovery  of  money 
or  property  held  in  joint  tenancy,  coparcenary  or  as  tenants  in 
common  if  it  ^^~  shall  be  made  to  appear  that  one  or  more  of 
the  legatees,  devisees,  distributees  or  parties  in  interest  have 
prosecuted  for  the  benefit  of  others  interested  with  themselves, 
and  have  been  at  trouble  and  expense  in  conducting  same,  it 
shall  be  tlie  duty  of  the  court  to  alloAv  sucli  person  or  persons 
reasonable  compensation  for  such  trouble  and  for  necessarv  ex- 
penses in  addition  to  the  fees  and  cost;  said  allowance  to  be  paid 
out  of  funds  recovered  before  distribution,  the  persons  in- 
terested having  notice  of  the  ap])lication  for  sucli  allowanf(\"' 
And  section  1912  provides  tliat  settlements  of  insolvent  estates 
shall  be  conducted  as  actions  and  proceedings  for  tlie  settle- 
ment of  the  estates  of  deceased  persons  are  now  required  to  be 
conducted,  so    far    as    same    are  applicable.     The  II.  Felt  ma  i 
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company  instituted  the  suit  seeking  to  hold  the  mortgage  of 
Davis  to  Walker  &  Sengstak  void  under  the  act  of  185G,  and 
their  attorney  took  all  the  proof  upon  the  question,  wrote  the 
judgment,  advised  the  receiver  with  regard  to  the  management 
of  the  property,  argued  the  case  orally  in  the  circuit  court,  and 
briefed  it  in  the  court  of  appeals.  As  the  result  of  these  ser- 
vices, the  mortgage  to  Walker  &  Sengstak  for  sixteen  thousand 
dollars,  with  many  years'  interest,  was  set  aside,  and  the  prop- 
erty therein  mortgaged  inured  to  the  benefit  of  all  the  creditors 
equally.  If  this  mortgage  had  stood,  the  general  creditors  would 
have  received  practically  nothing  upon  their  claims,  as  in  the 
end  they  only  realized  about  thirty  per  cent.  Under  the  provi- 
sions of  the  statute  quoted,  and  as  decided  in  the  case  of  Strobel 
V.  Boresig,  13  Ky.  Law  Eep,  398,  we  think  their  attorney  was 
entitled  to  a  reasonable  fee  out  of  the  estate  for  his  services  in 
attacking  the  fraudulent  conveyance  only,  and  that  the  court 
erred  in  not  fixing  an  allowance  therefor. 

**^  For  the  reasons  indicated,  the  judgment  is  reversed,  and 
the  cause  remanded  for  proceedings  consistent  with  this  opinion. 

Opinion  modified  on  its  face,  and  petitions  for  rehearing 
overruled. 


A  Homestead  right  is  not  lost  by  the  death,  marriage,  or  removal 
of  some  of  the  members  of  the  family:  Lyons  v.  Audry,  106  La. 
Ann.  356,  31  South.  38,  87  Am.  St.  Eep.  299,  and  cases  cited  iu 
the  cross-reference  note  thereto.  And  the  transfer  of  property  ex- 
empt as  a  homestead  cannot,  ordinarily,  be  in  fraud  of  creditors: 
Morrow  v.  Bailey,  109  Ky.  359,  59  S.  "W.  2,  95  Am.  St.  Rep.  3S2, 
and  cases  cited  in  the  cross-reference  note  thereto.  A  debtor  af- 
ter having  a  conveyance  of  his  property  set  aside  as  fraudulent, 
may  set  up  a  claim  to  its  exemption  from  sale  by  reason  of  his 
having  made  it  a  homestead  since  the  entry  of  the  decree:  Dulion  v. 
Harkness,    80    Miss.    8,    92    Am.    St.    Rep.    565,    31    South,    416. 
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GERMAXIA  IXSUEAN^CE  COMPAXY  v.  ASHBY. 

[112   Ky.   303,   65   S.   W.   611.] 

FOREIGN  CORPORATIONS — Insurance  Companies —Servico 
of  Process. — If  a  foreign  insurance  company  consents,  upon  coming 
into  the  state  to  do  business,  that  service  of  process  on  the  stata 
insurance  commissioner  shall  be  valid  service  on  such  company,  such 
•consent  extends  to  any  action  relating  to  any  business  done  by  the 
company  while  in  the  state,  although  it  withdraws  therefrom  prior 
to  the  bringing  of  the   action,     (pp.   296,   297.) 

FOREIGN  CORPORATIONS— Insurance  Companies— Service 
of  Process. — If  a  foreign  insurance  company  consents,  upon  coming 
into  the  state  to  do  business,  that  service  of  process  upon  the  state 
insurance  commissioner  shall  be  valid  service  upon  such  company, 
such  consent  to  service  is  not  limited  to  the  time  when  the  conT- 
pany  is  soliciting  business  within  the  state,  but  extends  to  all  busi- 
ness <lone  while  there,  and  so  long  as  a  policy  issued  by  it  remains 
in  force,  or  loss  thereunder  remains  unsatisfied,  such  consent  to 
service   is   binding   on    the   company,     (p.   297.) 

INSURANCE— Proof  of  Loss. — Denial  that  "sufficient"  proofs 
of  loi3  were  furnished  is  not  a  denial  that  the  insured  furnished 
proof  of  loss.     (p.  297.) 

INSURANCE — ^Waiver  of  Proof  of  Loss. — Denial  of  liability 
for  loss  under  a  policy  of  insurance  is  a  waiver  of  proof  of  loss." 
<p.    297.) 

INSURANCE — Notice  to  Agent  is  Notice  to  Insurer — State  of 
Title. — Notice  to  the  insurance  agent  that  the  insured  had  only 
a  bond  for  title  is  notice  to  the  insurer  of  the  state  of  the  title, 
and  estops  it  from  setting  up  that  the  insured  falsely  stated  an 
•ownership   in   fee.     (p.   297.) 

INSURANCE — Knowledge  of  Agent — Iron-safe  Clause. — An 
agreement  by  the  insured  under  a  clause  in  his  policy  to  keep  an 
iron  safe  and  to  keep  his  books  therein  is  not  binding,  when  the 
agent  soliciting  the  insurance  knows  that  there  is  no  such  safe  kept 
on  the  premises,  and  there  is  no  consideration  shown  for  such 
agreement,     (pp.  297,  298.) 

INSURANCE — Valued.  Policies.— Under  Kentucky  statutes  all 
insurance  policies  covering  real  estate  are  valued  policies,  and  the 
value  placed  in  the  policy  on  which  premium  is  paid  is  the  value 
to  be  paid  in  case  of  loss  notwithstanding  a  clause  in  the  policy  to 
Ihe   contrary,     (p.    298.) 

Jonson  &  Wickliffe,  for  the  appellant. 

W.  H.  Yost   and  H.  P.  Taylor,  for  the  appellee. 

30O  "WHITE,  J.  This  is  an  action  on  a  policy  of  insurance 
coverincT  a  stock  of  groceries  and  the  building  wherein  they  were 
kept.  Tlie  policy  was  for  four  hundred  dollars  on  the  stock  and 
one  hundred  dollars  on  building,  and  the  action  seeks  to  re- 
cover these  sums  for  a  total  loss.  The  answer  admitted  the  is- 
«ual  of  the  policy,  but  denied  the  loss  of  any  goods,  and  pleade  I 
that  appellee  in  his  ajoplication  had  falsely  stated  that  he  was 
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the  owner  in  fee  of  the  land,  when  in  fact  he  had  no  title  thereto.. 
It  was  also  pleaded  that  satisfactory  proof  of  loss  had  not  been 
furnished  the  company.  Appellee  admitted  signing  the  appli- 
cation, but  said  he  did  not  read  the  application,  which  was 
written  by  the  agent  of  appellant;  that  he  started  to  read  the 
application,  but  was  advised  by  the  agent  that  it  was  a  mere 
form  for  his  own  report  to  the  company.  He  further  pleaded 
that,  while  he  did  not  have  title  to  the  land  on  which  the  house 
stood,  he  informed  the  agent  at  the  time  of  the  contract  the 
exact  state  of  the  title — that  he  had  a  bond  or  writing  agreeing 
to  make  him  title  from  the  person  from  whom  he  purchased. 
Upon  the  issue  thus  presented,  a  trial  was  had,  which  resulted, 
in  a  verdict  and  judgment  for  the  full  sum  claimed. 

At  the  threshold  we  are  met  with  a  question  of  jurisdiction 
of  the  appellant,  which  was  presented  by  motion  to  quash  the 
service  of  process  on  the  commissioner  of  insurance  ^^^  upon 
the  affidavit  that  the  appellant  had  withdrawn  from  this  state,, 
and  ceased  to  do  business  herein.  It  is  conceded  that  when  ap- 
pellant was  admitted  to  do  business  in  this  state  it  filed  its  writ- 
ten consent  that  service  upon  the  insurance  commissioner  should 
be  suflficient  to  notify  it  of  all  proceedings  and  actions  that  might 
be  instituted.  It  stands  admitted  (by  not  being  denied)  that 
at  the  date  of  the  service  the  appellant  had  withdrawn  from  the 
state.  The  provision  of  the  law  which  appellant  complied  with 
upon  its  admission  to  do  business  here  reads:  "Before  autliority 
is  granted  to  any  foreign  insurance  company  to  do  business  in 
this  state,  it  must  file  with  the  commissioner  a  resolution  adopted 
by  its  board  of  directors,  consenting  that  service  of  process  upcni 
any  agent  of  such  coni])any  in  this  state,  or  upon  tlie  commis- 
sioner of  insurance  of  this  state,  in  any  action  brouglit  or  peiul- 
ing  in  this  state  shall  lie  a  valid  service  upon  said  conipnnv"": 
Ky.  Stats.,  soc.  G31.  Tlicre  is  no  provision  in  the  law  limit iiig 
this  consent  to  such  time  as  the  insurance  company  slinll  do 
business  in  this  state.  The  object  and  purpose  of  the  slatutc, 
supra,  was  to  provide  a  mode  of  service  to  citizens  wlio  .^liould 
desire  to  sue  upon  contracts  of  the  insurance  companv,  rntlier 
than  compel  tlicm  to  go  to  the  state  of  the  corporation  for  re- 
dress. If  this  consent  is  to  be  withdrawn  as  soon  as  the  coin- 
pany  withdraws,  the  provision,  so  far  as  the  insurance  coimnis- 
sioner  is  concerned,  would  be  a  useless  provision.  As  long  as 
the  company  is  engaged  in  business  here,  service  can  ])c  ]iad  on 
the  agent;  but  where  it  ceases  to  do  business,  and  has  no  agents,, 
tliere  is  a  neces^ity  for  some  person  upon  whom  process  might 
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be  had.  "We  conclude,  therefore,  when  the  reason  of  the  stat- 
ute is  taken  into  consideration,  that  it  is  intended  that  the  con- 
sent to  service  on  the  insurance  ^^^  commissioner  is  not  lim- 
ited to  the  time  when  the  company  is  soliciting  business  here, 
but  extends  to  all  business  that  it  may  do  while  here.  As  long 
as  a  policy  issued  is  in  force,  or  loss  thereunder  remains  unsatis- 
fied, this  consent  to  service  on  the  insurance  commissioner 
is  binding:  Society  v.  Muehl,  109  Ky.  479,  22  Ky.  Law  Rep. 
1378,  59  S.  W.  520.  We  are,  therefore,  of  opinion  there  was 
no  error  in  overruling  the  motion  to  quash  the  service  of  process. 

There  is  no  denial  by  plea  or  in  proof  that  appellee  fur- 
nished proofs  of  loss.  The  denial  is  that  sufficient  proofs  were 
furnished.  It  is  not  contended  that  appellant  ever  notified  ap- 
pellee of  the  insufficiency  of  the  proofs  submitted,  or  demanded 
further  proof.  However,  it  is  pleaded  and  proven  that  appel- 
lant declined  absolutely  to  pay  before  the  suit  was  brought. 
Proof  of  loss  is  but  a  condition  precedent  to  the  action.  It  is 
not  a  condition  upon  which  liability  exists.  The  liabilih-  is 
fixed  by  the  fire;  but  before  action  there  must  be  proof  of  loss, 
or  a  waiver  thereof  by  the  insurer.  It  has  been  repeatedly  held 
that  a  denial  of  liability  is  a  waiver  of  proof :  Insurance  Co.  v. 
Clark,  22  Ky.  Law  Eep.  10G6,  59  S.  W.  863,  and  authorities 
there  cited.  It  is  shown  that  proofs  of  loss  were  furnished  be- 
fore suit  was  brought.  Appellant  produced  one  proof  at  the 
trial,  and  it  is  included  in  the  bill  of  exceptions. 

The  contract  being  admitted,  and  the  loss  total  of  the  build- 
ing and  contents,  and  it  being  shown  that  proofs  had  been  fur- 
nished, there  remained  but  one  question  as  to  the  stock  lost 
(that  of  value),  and  but  one  as  to  the  building  (that  of  title) 
— as  to  whether  the  agent  making  the  contract  had  notice  of 
tlie  state  of  the  title.  The  court  properly  instructed  the  jury  as 
to  value.  They  were  told  tliat  appellee  could  recover  tliree- 
fourths  of  the  value  of  tlie  stock  lost,  not  exceeding  four  hun- 
dred dollars.  This  was  according  to  the  ''^**^  contract.  Tlie 
proof  as  to  title  was  that  appellee  had  a  bond  for  title,  and  of 
this  fact  the  agent  writing  tlie  insurance  was  fully  infornit'il  at 
tlie  time.  Notice  to  tlie  agent  was  notice  to  the  company:  CitT- 
mania  Ins.  Co.  v.  AVingficld,  22  Ky.  Law  IJep.  455,  57  S.  W.  45(), 
and  cases  cited. 

It  has  also  been  repeatedly  held  that  the  provision  for  an 
iron  safe  was  not  binding,  and  a  failure  to  kc(>])  such  safi'  ()r 
his  books  therein  or  out  of  the  building  will  not  avoid  tiie  policy 
when  the  agent  of  the  company  soliciting  the  nisurance  kiww 
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there  was  no  such  safe,  and  there  is  no  consideration  shown  for 
such  agreement.  The  reason  for  this  rule  is  that  such  clauses 
are  conditions  subsequent  that  operate  as  a  forfeiture  of  the 
right  to  compensation  for  loss  sustained,  and  the  courts  will 
never  declare  a  forfeiture  of  a  right,  where  there  is  any  reason 
for  an  equitable  estoppel  from  such  plea:  Germania  Fire  Ins. 
€o.  V.  Heflin,  22  Ky.  Law  Eep.  1212,  GO  S.  W.  393;  Citizens' 
etc.  Ins.  Co.  v.  Crist,  22  Ky.  Law  Ecp.  47,  56  S.  W.  658,  and 
■cases  cited. 

The  instruction  as  to  the  notice  of  title  of  appellee  was  proper, 
•and,  if  there  was  such  notice  to  the  agent  of  the  state  of  the 
title,  appellee  was  entitled  to  recover  the  contract  valuation  of 
the  house. 

Under  our  statutes,  all  policies  covering  realty  are  valued 
policies,  that  is,  the  value  placed  in  the  policy  on  which  the 
premium  is  paid  is  the  value  to  be  paid  in  case  of  loss  and  to 
■such  the  three-fourths  clause  does  not  apply.  The  verdict  as  to 
notice,  waiver  or  proof  of  loss,  and  amount  of  loss  is  fully  sus- 
tained by  the  evidence. 

Finding  no  error,  the  judgment  is  affirmed. 


Service  of  Process  on  foreign  corporations  is  discussed  in  the 
■monographic  note  to  Abbeville  Elec.  etc.  Co.  v.  Western  Elec.  Sup- 
ply Co.,  85  Am.  St.  Eep.  926-938.  That  a  stipulation  filed  by  a  for- 
eign insurance  company  with  the  insurance  commissioner,  authoriz- 
ing service  on  such  officer  in  an  action  against  it,  is  binding  so  long 
as  any  liability  of  the  company  remains  outstanding  in  the  state, 
although  its  right  to  do  business  therein  has  been  revoked,  see 
Magoffin  V.  Mutual  Eeserve  etc.  Assn.,  87  Minn.  260,  94  Am.  St.  Kep. 
•699,  91  N.  W.  1115. 

Insurance. — That  notice  to  the  agent  of  an  insurance  company 
•of  facts  material  to  the  risk  is  notice  to  his  principal,  see  Lumber- 
men's Mut.  Ins.  Co.  V.  Bell,  166  111.  400,  57  Am.  St.  Rep.  140,  45 
N.  E.  130;  McBrvde  v.  South  Carolina  Mut.  Ins.  Co.,  55  S.  C.  589, 
74  Am.  St.  Rep.  769,  33  S.  E.  729;  Magoun  v.  Fireman's  Fund  Ins. 
Co.,  86  Minn.  486,  91  Am.  St.  Rep.  370,  91  X.  W.  5.  As  to  the  force 
and  effect  of  iron-safe  clauses  in  fire  insurnnce  policies,  see  Phoenix 
Ins.  Co.  v.  Schwartz,  115  Ga.  113,  41  S.  E.  240,  90  Am.  St.  Rep. 
98,  ami  cases  cited  in  the  cross-reference  note  thereto.  And  as  to 
ihe  effect  and  validity  of  valued  policy  laws,  see  Daggs  v.  Orient 
Ins.   Co.,  136  Mo.   382,'  58   Am.   St.  Rep."  63-8,  38  S.  W.   85. 
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COMMONWEALTH  v.  WESTERN"  UNION  TELEGEAPH 

COMPANY. 

[112  Ky.  355,  67  S.  W.  59.] 

NUISANCE — Gaming-house. — At  common  law,  a  common  gam- 
ing-house is  a  nuisance,  and  persons  who  are  in  the  occupation  and 
•control  of  such  a  house  are  guilty  of  maintaining  a  nuisance,  (p. 
500.) 

NUISANCE — ^Telegraph  Company  Delivering  Racing  News. — 
The  fact  that  a  telegraph  company  receives  and  transmits  racetrack 
news  to  persons  engaged  in  maintaining  a  nuisance  at  a  place  ia 
gambling  on  races  thus  reported  to  them,  together  with  the  fact 
that  such  company  delivers  such  news,  knowing  that  it  is  to  be 
Tised  for  gambling  purposes,  does  not  make  the  telegraph  company 
guilty  of  maintaining  such  nuisance,     (p.  301.) 

E.  J.  Breckinridge,  attorney  general,  for  the  commonwealth. 

Kohn,  Baird  &  Spindle,  Eichards  &  Eonald  and  G.  H. 
Eearons,  for  the  appellee. 

355  PAYNTEE,  C.  J.  The  indictments  charge  the  appellee 
^dth  the  offense  of  unlawfully  keeping  and  maintaining  a  com- 
mon nuisance.  It  is  averred  in  them  that  Ed.  Alvey  and  others 
had  a  house  in  tJie  city  of  Louisville,  commonly  called  "Tlio 
Kingston,"  in  their  occupation  and  under  their  control,  and 
habitually  sold  pools  upon  horseraces  run  at  various  cities  and 
places  in  the  LTnited  States,  and  did  habitually  suffer,  permit, 
and  procure  divers  idle  and  evil  disposed  persons  to  habitually 
assemble  in  that  house,  who  engaged  in  betting,  ^^^  winning 
and  losing  money  on  horseraces,  to  the  common  nuisance  and 
common  annoyance  of  all  good  citizens  of  the  neighborhood, 
and  those  passing  and  repassing,  etc.  As  to  the  appellee,  it  is 
averred  that  it  is  a  corporation  organized  for  tlie  purpose  of  con- 
ducting the  business  of  common  carrier  of  intelligence  by  tele- 
•graph  in  the  United  States;  that  it,  unlawfully  designing  to 
assist  and  aid  and  abet  Alvey  and  others  in  the  pool-selling 
in  the  house  mentioned,  habitually  received  from  divers  race 
courses  in  the  United  States  messages  and  intelligence  concern- 
ing horseraces,  to  wit,  the  names  of  horses  entered  in  races, 
names  of  owners,  trainers,  riders,  drivers,  and  distances  of  the 
races,  terms,  conditions,  and  state  of  betting  at  tlie  races,  con- 
dition of  the  weather  and  tracks  of  racecourses,  witli  the  design 
to  enable  the  persons  assembled  at  the  house  of  Alvey  and  others 
to  bet  upon  races.  It  is  further  averred  that  tlie  appellee  trans- 
mitted and  delivered  to  Alvey  and  others,  at  the  Kingston,  the 
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information  as  to  the  result  of  races,  with  the  view  of  enabling 
him  and  others  to  pay  the  bets  made  on  races;  that  the  infor- 
mation and  intelligence  transmitted  and  services  rendered  by 
the  appellee  was  a  necessary  and  essential  service  and  means  of 
carrying  on  and  maintaining  the  existence  of  pool-selling  by 
Alvey  and  others,  of  which  fact  the  appellee  was  aware. 

It  will  be  observed  that  the  Kingston  is  averred  to  be  "under 
the  control  and  management  of  Alvey  and  others.  It  is  not 
averred  that  the  appellee  had  any  control  of  or  management, 
of  the  building.  Neither  is  it  averred  that  it  was  engaged  in: 
keeping  or  maintaining  a  common  nuisance  except  as  stated. 
The  essence  of  the  charge  against  it  is  that  it  transmitted  over 
its  line  information  which  enabled  Alvey  and  the  evil-disposed 
persons  who  assembled  ^^"^  at  the  house  to  engage  in  betting  on 
races  at  distant  points  and  to  pay  bets  upon  their  results.  At 
common  law,  a  common  gaming-house  is  a  nuisance.  It  is- 
detrimental  to  the  public,  because  it  promotes  cheating  and 
other  corrupt  practices;  it  encourages  idleness  and  excites  the 
desire  to  obtain  money  in  an  improper  way.  Persons  who  are- 
in  the  occupation  and  control  of  such  houses  arc  guilty  of  main- 
taining a  common  nuisance:  1  Eussell  on  Crimes,  711;  2 
Bishop's  Criminal  Procedure,  278.  As  it  is  not  averred  that 
the  appellee  is  in  the  occupation  and  control  of  the  house,  tlie 
question  arises  whether  it  is  guilty  of  keeping  the  house  by  the 
transmission  of  information.  It  is  a  common  carrier  of  in- 
telligence and  information,  and  was  created  and  organized  for 
that  pur})ose.  Section  1346  of  the  Kentucky  Statutes  de- 
nounces a  penalty  of  not  less  than  ten  dollars  nor  more  than 
five  hundred  dollars  against  an  agent,  officer,  or  manager  of  a 
telegraph  or  telephone  line  who,  from  corrupt  or  improper 
motives,  or  willful  negligence,  shall  withhold  the  transmission 
or  deliverv  of  messages  of  intelligence  for  which  the  customary 
charges  have  l)een  paid  or  tendered.  If  a  person  desires  to 
transmit  a  message  over  a  telegraph  line,  if  it  is  couched  in 
decent  language,  it  is  tlie  duty  of  the  company  to  receive  and 
transmit  it  upon  tlie  tender  or  payment  of  the  customarv 
charges  for  such  services.  'J'he  very  purpose  of  its  creation  is 
to  serve  tlio  pulilic,  and  it  cannot  refuse  to  do  so  witliout  making 
itself  liable  for  its  refusal.  It  has  no  more  riglit  to  refu-e 
to  send  a  message  when  tlie  charges  are  paid  or  tendered,  when 
the  message  is  couched  in  decent  language,  tlian  a  railroad  com- 
pany has  to  refuse  to  carry  a  ])assenger  who  tenders  or  pays  liis 
fare.     A  railroad  com})any  lias  a  riglit  to  refuse  to  carry  a  r);i,-- 
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•sengor  who  is  disorderly,  or  whose  conduct  imperils  the  lives 
of  his  fellow-passengers  or  the  ^^^  officers  or  the  property  of 
ihe  company.     It  would  have  no  right  to  refuse  to  carry  a  per- 
son who  tendered  or  paid  his  fare  simply  because  those  in  charge 
of  the  train  believed  that  his  purpose  in  going  to  a  certain  point 
-^^'as  to  commit  an  offense.     A  railroad  company  would  have  no 
Tight  to  refuse  to  carry  persons  because  its  officers  were  aware 
of  the  fact  that  they  were  going  to  visit  the  house  of  Alvey,  and 
ihus  make  it  possible  for  him  and  his  associates  to  conduct  a 
gambling-house.     Common  carriers  are  not  the  censors  of  pub- 
lic or  private  morals.     They  cannot  regulate  the  public  and 
private  conduct  of  those  who  ask  service  at  their  hands.     It 
was  certainly  no  wrong  per  se  for  the  appellee  to  transmit  over 
its  line  the  information  which  it  is  charged  to  have  transmitted. 
The  simple  fact  that  persons  who  received  the  information,  and 
as  a  result  of  it,  were  guilty  of  unlawful  acts,  does  not  make 
tbe  appellee  a  violator  of  the  penal  or  criminal  law.     If  in 
•doing  so  it  violated  the  penal  or  criminal  law,  it  would  be  like- 
wise guilty  in  transmitting  information  to  the  newspapers  of 
the  country  as  to  prospective  prize  fights  and  horseraces,  because 
the  information  thus  published  induced  persons  to  engage  in 
l^etting  on  their  results.     The  case  of  Commonwealth  v.  Church- 
ill, 136  Mass.  148,  is  not  exactly  analogous  to  the  case  under 
•consideration,  but  it  serves  to  illustrate  the  difference  between 
the  principal  in  control  of  premises  upon  which  a  nuisance  is 
■maintained  and  an  agent  whose  act  in  some  degree  contributed 
to  it.     In  that  case  the  nuisance  consisted  in  selling  intoxicating 
'liquors,  etc.     The  defendant  made  some  of  the  illegal  sales.     In 
passing  upon  the  effect  of  his  acts,  the  court  said :  '•The  Massa- 
chusetts decisions  have  never  pressed  the  liability  of  a  servant 
for  keeping  or  maintaining  a  nuisance,  consisting  of  a  tenement 
in  the  possession  of  his  master,  under  ^^  circumstances  like  the 
present,  beyond  cases  where  the  servant  had  had  charge  and 

control  of  the  place,  for  a  short  time  at  least It  is  true 

that  sales  in  the  presence  of  a  master  do  in  some  degree  aid 
the  master  in  keeping  the  tenement.    But  so  do  purchases,  which, 

nevertheless,  are  not  misdemeanors  of  any  description 

The  distinction  between  acts  which  amount  to  maintaining  tlie 
nuisance  and  those  which  do  not  is  one  of  degree.  AVe  do  not 
think  that  tlie  misdemeanor  of  unlawfullv  selling,  committed 
by  a  servant,  can  be  said,  as  a  matter  of  law,  to  amount  to 
maintaining  a  nuisance,  unless  he  has  assumed  a  temporary  con- 
;trol  of  the  premises,  or  in  some  other  way  emerged  from  his 
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Bubordinate  position  to  aid  directly  in  maintaining  it 

And  none  of  our  cases  have  gone  further  than  to  leave  the  gen- 
eral question  to  the  jury,  whether  the  defendant  aided  in  keep- 
ing the  tenement,  when  it  appeared  that  he  did  so  by  exercis- 
ing some  form  of  control."  In  that  case  the  agent  might  have 
been  prosecuted  for  selling  liquor,  but  the  court  held  that  lie 
was  not  guilty  of  maintaining  the  nuisance,  because  he  w^as  not 
in  the  occupation  and  control  of  the  premises.  He  was  guilty 
of  an  illegal  act  which  contributed  to  the  nuisance,  yet  the 
court  would  not  hold  that  he  maintained  it.  In  the  case  at  bar 
it  w^as  legal  for  the  appellee  to  furnish  the  information,  but  it 
is  claimed  that  it  is  liable  because,  after  that  information  was 
obtained,  parties  used  it  in  such  a  way  as  to  make  their  acts- 
unlawful.  The  court  properly  sustained  a  demurrer  to  the  in- 
dictments. 

The  judgment  is  affirmed. 


The  Kccpinp  of  a  OamhJ'uuj  place  is  indictahle  nt  commoTi  law  as- 
a  nuisance:  Vamlerworkcr  v.  State,  13  Ark.  700;  State  v.  Savannah, 
1  T.  U.  P.  Charlt.  235,  4  Am.  Dec.  708;  Lord  v.  State,  16  N.  H. 
325,  41  Am.  Dec.  729;  Tanner  v.  Trustees  of  Albion,  5  Hill,  121, 
40  Am.  Dec.  o37.  As  to  the  statutory  liability  of  telegraph  com- 
panies for  transmitting  money  to  be  bet  on  races,  see  State  v. 
Harbourne,   70   Conn.  484,  66  Am.  St.  Rep.   126,  40   Atl.  179. 


AESTTTT^E  v.  ROWE. 
[112  Ky.  545,  66  S.  W.  394.] 

SURETIES  on  Guardians'  Bonds — Additional  Bonds —Liabil- 
ity.— The  execution  of  one  or  more  new  guardian  bonds  in  addition 
to  the  old  ono  is  merely  cumulative,  affording  additional  protec- 
tion and  sociiritv  to  the  infant,  and  the  obligations  of  all  the  sure- 
ties  in   all   the  bonds   are   coequal   and   coextensive,      (p.    305.) 

SURETIES  on  Guardians'  Bonds — New  Bond — Liability  for 
Past  Defalcation. — In  the  absence  of  a  covenant  of  indemnity  in  a 
new  and  additional  guardian's  bond,  the  liability  of  all  tlie  surfties 
in  l)Oth  the  old  and  new  bonds  for  all  past  liability  for  the  defanlt 
of  the  guardian  is  coequal,  as  if  they  had  executed  one  bond  origi- 
nally,     (p.    306.) 

SURETIES  on  Guardians'  Bonds — Liability  in  One  Action.— 
If  two  or  more  bonds  have  been  executed  to  a  ward  by  his  guardian, 
it  is  not  necessary  to  sue  the  sureties  separately  upon  their  rc- 
si)ective  bonds  for  tlie  default  of  the  guardian,  find  they  may  all 
be   joined   in    one    and   the   same   action,      (p.    307.) 

J.  M.  Eoberson,  for  the  appellants. 


Jan.  1902.]  Abshire  v.  Eowe.  305 

^*''  O'EEAE,  J.  One  James  Matney  was  appointed  guardian 
for  the  infant  appellees,  Eowe,  in  Au.ornpt,  1895.  bv  the  Piko 
county  court,  and  executed  bond  withL.D.Marrs  and  seven  others 
as  sureties.  Thereafter  there  came  to  the  hands  of  the  guardian  a 
fund  belonging  to  the  infants  jointly,  to  the  amount  of  sixteen 
hundred  and  sixty-six  dollars  and  sixty-six  cents.  On  the  seven- 
teenth day  of  March,  1897,  pursuant  to  a  notice  executed  by 
said  L.  D.  Marrs  and  D.  B.  Marrs,  two  of  the  sureties,  the  guard- 
ian was  required  to  execute  a  new  bond.  The  notice  was  for  the 
purpose  only  of  procuring  the  release  of  the  two  sureties  named. 
This  new  bond  was  executed  with  appellants,  Abshire  and  K. 
r.  Eoberson  and  others,  as  sureties.  At  the  August  term,  1898, 
of  the  Pike  county  court,  Matney  was  removed  as  guardian  and 
Samuel  J.  Salyer  was  appointed  his  successor,  who  brought  tlii^ 
suit  against  all  the  sureties  in  both  the  bonds  executed  by  his 
predecessor,  Matney,  alleging  the  insolvency  of  ]\Iatney  and  of 
the  devastavit,  of  his  ward's  estate,  alleging  that  he  had  refused 
and  failed  to  ^^*  pay  over  the  amount,  or  any  amount,  of  the 
money  so  received  by  him  for  them,  and  had  failed  to  make  any 
investment  of  same  for  them. 

Appellants,  Abshire  and  Eoberson,  sureties  on  the  new  bond, 
plead  that  the  money  received  by  the  guardian  was  received 
before  the  new  bond  was  executed  or  required,  and  that,  like- 
wise, it  was  squandered  and  converted  by  the  guardian  before 
the  execution  of  the  bond.  They  claim  that  in  consequence  of 
these  facts  they  are  not  bound,  and  they  cite  and  rely  upon 
Boyd  V.  Withers,  103  Ky.  G98,  20  Ivy.  Law  Ecp.  541,  4G  S.  W. 
36,  Jones  v.  Gallatin  County,  78  Ky.  491,  and  Cassily  v.  Coeli- 
ran,  12  Ky.  Law  Eep.  119.  The  question  is,  Wliat  was  the 
purpose,  and  what  was  the  effect,  of  the  new  bond?  It  is  ar- 
gued for  appellants  that  it  was  to  answer  for  tlie  faithful  ac- 
counting by  the  guardian  of  the  ward's  estate  coming  to  his 
hands  from  and  after  its  date.  In  Boyd  v.  Withers,  103  Kv. 
698,  20  Ky.  Law  Eep.  541,  46  S.  W.  36,  the  court  held  that  in 
any  event  the  burden  was  upon  tlie  guardian  or  his  surety 
claiming  exemption,  to  show  where  the  devastavit  was  commit- 
ted, and  in  the  absence  of  such  showing,  a  judgment  against 
any  of  the  sureties  would  be  uplield.  In  Cassily  v.  Cocliran, 
12  Ky.  Law  Eep.  119,  it  was  adjudged  that  under  the  pt>culiar 
facts  of  that  case,  the  conversion  of  the  ward's  estates  by  tlie 
guardian  occurred  after  the  execution  of  the  new  l)on(l.  and 
therefore  the  sureties  upon  the  new  bond  Avere  undeninljly  lia- 
ble.    The  question  here  presented  did  not  arise,  and  was  not  de- 
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cided,  in  either  of  the  cases  cited.  By  section  1068  of  the  Ken- 
tucky Statutes,  it  is  made  the  duty  of  the  county  judge  to,  at 
least  once  in  each  year,  carefully  inquire  into  the  solvency  of 
all  the  sureties  upon  tlie  bond  of  each  fiduciary,  and  if  there 
is  reason  to  believe  that  any  bond  is  not  amply  sufficient  to 
protect  from  loss  those  interested,  he  is  required  to  give  notice 
to  such  fiduciary  ®^**  "that  a  new  bond,  or  additional  surety 
on  the  old,  is  required,  and  upon  a  failure  of  som^  fiduciary  to 
give  said  bond  or  surety  within  a  reasonable  time  to  be  fixed 
by  the  court,  he  shall  be  removed."  It  is  obviously  the  purpose 
of  this  statute  to  give  to  the  county  court  a  discretion  and 
invest  it  with  a  duty,  long  exercised  by  that  tribunal  to  exact 
rigid  security  for  the  protection  of  infants  whose  estates  are 
committed  to  guardians.  A  guardian  is  appointed  subject  to  be- 
ing removed  for  cause  during  the  minority  of  the  infant,  and 
the  bond  first  executed  covers  that  period :  Elbert  v.  Jacoby,  8 
Bu3h,  541. 

It  not  frequently  happens  that  one  or  more,  or  possibly 
all,  the  sureties  of  this  bond  become  insolvent.  They  would 
not  be  interested,  therefore,  in  directing  the  attention  of  the 
county  court  to  derelictions  of  the  principal,  but  the  court'  may 
require  the  security  to  be  strengthened  either  by  requiring  ad- 
ditional surety  or  the  execution  of  a  new  bond.  In  either  event, 
it  is  the  purpose  of  the  court  to  protect  the  infant's  interest. 
If  the  new  bond  should  take  effect  only  from  its  date,  and 
the  conversion  of  the  ward's  property  or  other  wrongful  act, 
that  may  thereafter  be  complained  of,  had  occurred  before  the 
execution  of  this  new  bond,  the  sureties  in  the  old  one  having 
become  insolvent,  then  the  execution  of  sucli  new  bond  would 
probably  be  useless  so  far  as  any  practical  benefit  is  concerned. 
Unless  such  new  ))ond  is  executed  or  additional  surety  furnished, 
it  is  tlie  duty  of  the  court  to  then  remove  the  guardian  and 
appoint  another.  This  termination  of  his  office,  depriving  him 
of  its  emoluments  and  privileges,  and  requiring  of  him  an  im- 
mediate settlement  and  transfer  of  the  ward's  assets  to  tlie 
successor,  would  all  have  occurred  at  tlic  time  of  the  original 
complaint,  except  for  tlie  execution  of  a  new  bond.  Tbe  result 
^''^  of  such  execution  is  to  continue  the  guardian  in  office,  and 
to  continue  his  rightful  custody  and  use  of  his  ward's  estate, 
and  to  prevent,  for  tlie  time  being,  an  action  to  require  him 
to  account  iov  and  pay  over  what  had  previously  come  to  his 
hands.  It  is  wliat  the  language  of  the  statute  says  it  is — 
■'•'an  additional  surety."     This  statute  is  not  new  in  our  law. 
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It  has  existed  in  one  form  or  another  from  the  earliest  history 
of  the  commonwealth.  And  under  it  this  court  has  uniformly 
held  that  the  execution  of  one  or  more  additional  bonds  is 
merely  cumulative,  affording  additional  protection  to  the  in- 
fant, and  additional  securety  to  him  that  the  guardian  shall  exe- 
cute and  shall  have  executed  faithfully  all  the  duties  of  his 
•office :  Hutchcraft  v.  Shrout's  Heirs,  1  T.  B.  Mon.  208,  15  Am. 
Dec.  100;  Frederick  v,  Moore,  13  B.  Mon.  472;  Elbert  v. 
Jacoby,  8  Bush,  545 ;  Withers  v.  Hickman,  6  B.  Mon.  292 ;  Tay- 
lor V.  Taylor,  6  B.  IVIon.  559 ;  Middleton  v.  Hensley,  21  Ky.  Law 
Eep.  703,  52  S.  W.  974;  Sievers  v.  Havens,  5  Ky.  Law  Eep. 
-■856.  And  such  is  the  rule,  it  seems,  elsewhere :  Jones  v.  Hays, 
.3  Ired.  Eq.  502,  44  Am.  Dec.  78 ;  Poole  v.  Cox,  9  Ired.  G9,  49 
Am.  Dec.  410.  These  cases  all  hold  that  the  obligation  of  all 
=of  the  sureties  in  all  the  bonds  is  coequal  and  coextensive.  It 
•was  held  in  Wilborne  v.  Commonwealth,  5  J.  J.  Marsh.  617, 
under  the  act  of  1797,  then  in  force,  that  county  courts  had 
■the  right,  in  exercising  their  jurisdiction  requiring  additional 
sureties,  to  extend  the  order  so  as  to  release  former  sureties,  if, 
in  their  Judgment,  it  was  thought  expedient  to  do  so,  but  unless, 
■by  the  terms,  the  former  surety  was  released,  he  continued 
fbound  for  all  the  acts  of  the  guardian.  It  was  also  held  in 
-that  case  that  the  surety  of  the  new  bond  was  likewise  liable 
for  all  the  acts  of  the  guardian.  ■  By  section  4G59  of  the  Ken- 
fucky  Statutes,  it  is  provided  that  a  surety  on  any  official 
bond,  ^^^  or  bond  of  a  guardian,  who  wishes  to  be  relieved  from 
future  liability,  and  to  obtain  indemnity  for  such  loss  as  may 
"have  been  incurred,  or  either,  may,  by  written  notice  to  the 
principal  obligor,  require  him  to  appeal  before  the  court  in 
which  the  original  bond  was  given,  to  execute  a  new  bond  with 
•  other  surety,  or  to  effect  a  discharge  of  the  motioncr  from 
future  liability,  or  as  indemnity  for  the  past  acts  of  the  prin- 
•cipal,  or  for  both.  Section  4663  of  the  Kentuckv  Statutes 
makes  the  execution  of  such  bond  a  discharge  of  all  the  sureties 
making  the  motion  for  release  from  all  liability  for  the  acts  of 
the  principal  thereafter  done;  and,  if  the  object  be  so  specified, 
the  bond  shall  contain  a  stipulation  or  covenant  to  indomuifv  the 
.surety  against  any  loss  already  incurred  by  reason  of  the  surety- 
ship. In  this  case  it  docs  not  appear  that  there  was  a  motion 
for  indemnity,  and  therefore  the  sole  question  is  tlie  oli'ix-t  of 
the  execution  of  the  new  bond,  not  as  to  tlie  inotionors  ^larr-, 
but  as  between  the  new  sureties,  the  appellant  liere.  and  the  old 
;sureties  who  did  not  make  the  motion.     The  statute  expressly 
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restricts  the  release  effected  by  the  execution  of  this  new  bond 
to  such  of  the  old  sureties  as  moved  for  it.  It  must  follow  that 
the  sureties  on  the  old  bond  who  did  not  move  for  the  release 
were  intended  by  the  law-making  body  to  be  continued  upon 
their  liability.  As  between  the  motioners  and  those  executing 
the  new  bond,  the  motioners  would  be  liable  only  for  such 
defalcation  as  had  occurred  before  its  execution;  but,  as  be- 
tween the  other  sureties  on  the  old  bond  and  the  sureties  of 
the  new.  they  all  stand  alike,  and  upon  the  same  footing.  We 
could  not  conclude  otherwise,  and  be  in  harmony  with  the 
earlier  and  persistent  rulings  of  this  court  upon  tlie  effect  of 
such  obligations.  Had  the  new  bond  contained  a  covenant  of 
indemnity  to  the  motioners  ^^^  in  the  old  one,  then,  as  be- 
tween the  obligors  in  the  old  bond,  making  the  motion,  and 
the  obligors  in  the  new,  those  in  the  new  bond  would  have  been 
liable  for  the  whole  of  the  defalcation,  whenever  committed. 
In  the  absence  of  such  covenant,  applying  the  general  doctrine 
above  discussed,  and  assuming  that  the  defalcation  occurred  be- 
fore the  execution  of  the  new  bond,  then  the  liability  of  all 
the  obligors,  sureties  on  all  the  bonds,  is  coequal,  as  if  they  had 
all  executed  one  bond  originally.  In  Watts  v.  Pettit,  1  Bush. 
155,  the  court  had  under  consideration  the  rehitive  liabilities 
of  sureties  on  an  old  and  a  new  guardian's  bond,  where  the  now 
one  had  been  executed  under  notice  such  as  above  provided  for. 
Tlie  statute,  however,  in  that  case,  was  materially  different  in 
language  from  our  present  statute.  Tlie  language  of  the  stat- 
ute in  that  case  was.  "If  a  guardian  sliall  give  a  now  bond  wheu 
ruled  to  do  so  by  the  court,  liis  former  security  sliall  not  be 
bound  for  any  acts  of  his  thereafter":  1  Acts  1855-5G,  ]>.  Ill, 
sec.  1.  The  court  construed  that  language  to  exonerate  the 
surety  making  the  motion  and  requiring  the  execution  of  a 
new  bond  from  all  liability  from  any  act  of  the  guardian,  when- 
ever committed.  Jones  v.  Gallatin  Co.,  78  Kv.  491,  was  a  con- 
troversy between  sureties  upon  different  bonds  as  to  their  re- 
spective liabilities  for  a  defalcation  of  a  sheriff  as  colleotor  of 
revenue.  It  may  woll  be  argued  that  the  sureties  upon  the 
sheriff's  bond  undertook  to  covenant  only  against  the  wrongful 
acts  of  their  principal  within  the  period  covered  by  their  ob- 
ligation; that  is,  from  the  time  the  bond  was  executed.  N,'ot 
so,  however,  as  to  a  guardian's  bond.  There  the  g\uirdian  ob- 
ligates himself  to  the  ward  by  executing  a  bond  to  the  common- 
wealth that  be  will  account  for  and  pav  over  to  the  ward  all 
money  that  has  come  or  may  come  to  his  hands  bv  virtue  of  his. 
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office.  ^^  Such  is  the  effect,  in  one  sense,  of  his  undertaking. 
It  is  not  merely  that  he  will  not  misappropriate  the  ward's 
funds,  but  that,  whenever  legally  demanded,  they  will  be  forth- 
coming. The  covenant  is  broken  when  default  is  made  upon 
demand  of  the  ward  upon  arriving  at  age,  or  upon  the  demand 
of  the  guardian's  successor  if  the  guardian  is  removed  or  other- 
wise vacates  his  office,  to  pay  over  the  balance  remaining  due  the 
ward.  In  another  sense  the  breach  may  be  said  to  have  occurred, 
though  not  necessarily  completed,  at  such  time  as  the  guar- 
dian may  have  converted  his  ward's  estate.  Properly,  the  guar- 
dian should  not  mingle  the  ward's  estate  with  his  own.  It 
should  be  employed  separately,  and  securities  and  evidences  of 
debt  taken  in  his  name  as  guardian  for  the  benefit  of  the  ward, 
though  it  is  not  infrequent  that  guardians  do  use,  and  without 
any  improper  motive,  their  ward's  money,  being  solvent,  and 
feeling  that  they  are  bound  by  ample  security  to  make  good 
the  same,  with  legal  interest,  as  required  by  the  statute.  They 
deem  it  is  their  privilege  to  personally  use  the  fund.  AYe  are 
not  prepared  to  say  that  such  use  would  of  itself  constitute  a 
breach  of  the  bond.  It  was  doubtless  in  part  for  this  reason  that 
the  earlier  decisions  of  this  court,  as  Avell  as  those  later,  have 
adopted  and  applied  the  rule  concerning  the  general  liability  of 
all  the  sureties  upon  all  the  bonds  for  all  of  the  acts  of  the 
guardian  during  the  duration  of  his  office,  and  until  such  sure- 
ties may  be  released  by  appropriate  orders  of  court. 

It  follows  from  what  has  been  said  that  tliere  was  but  one 
cause  of  action  in  this  case,  and  that  it  was  not  necessary  to  sue 
the  sureties  upon  the  respective  bonds  in  separate  actions,  but 
that  one  suit  might  be  maintained  against  all  of  them,  and  in 
the  same  action. 

Judgment  affirmed. 

Whole  court  sittino^. 


'Nexo  Bonds  given  by  a  principal  are  cumulative  securities  for  the 
faithful  performance  of  his  duties:  Jones  v.  Hays,  3  Ired.  Eq.  502, 
44  Am.  Dec.  78;  Poole  v.  Cox,  9  Ired.  G9,  49  Am.  Dee.  410.  When 
two  bonds  were  given  by  a  guardian  at  different  times,  all  the 
sureties  on  both  bonds  were  held  liable  for  the  whole  amount  in 
Hutchcraft  v.  Shrout,  1  T.  B.  Alon.  206,  15  Am.  Dec.  100.  As  to  the 
liability  in  general  of  sureties  on  successive  bonds,  see  the  mono- 
graphic note  to  Crown  v.  ("ommonwealth,  10  Am.  St.  Rep.  843-860; 
Grand  Haven  v.  United  States  Fidelity  etc.  Co.,  128  Mieh.  106, 
87  N.  W.  104,  92  Am.  St.  Eep.  446,  and  cases  cited  in  the  cross- 
reference  note  thereto. 
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SMITH  V.  MIDDLETOX. 

[112  Ky.  588,  66  S.  W.  388.] 

MASTER   AND    SERVANT— Negligence— Evidence.— Tf    it   is 

sought  to  charge  a  master  with  his  servant's  negligence  in  a  par- 
ticular instance,  evidence  that  the  latter  was  careful,  sober,  and 
painstaking  generally  is  not  admissible,  in  the  absence  of  evidence 
to  the  contrary,     (p.   309.) 

MASTER  AND  SERVANT— Negligence — Punitive  Damages. — 
The  act  of  a  drug  clerk  in  selling  and  furnishing  a  deadly  drug, 
when  a  comparatively  harmless  one  is  asked  for,  is  gross  negligence 
for  which  the  master  is  liable  in  punitive  damages,     (pp.  309,  310.) 

MASTER  AND  SERVANT— Liability  for  Gross  Negligence. 
A  master,  whether  a  private  individual  or  a  corporation,  is  liable 
in  punitive  damages  for  the  gross  negligence  of  a  servant  committed 
in   the   line    of   his   employment,     (p.    310.) 

NEGLIGENCE— Death  of  ChUd  by  Wrongful  Act— Measure 
of  Damages. — If  it  is  sought  to  recover  for  the  death  of  a  child 
five  years  old  caused  by  negligence  in  another,  the  measure  of  dam- 
ages is  "fair  compensation  for  the  destruction  of  the  power  of  the 
deceased  to  earn  money,  and  in  fixing  such  damage  the  .iury  should 
take  into  consideration  the  age  of  the  deceased  and  the  probablo 
duration  of  his  life,  but  not  his  earning  capacity,     (p.  312.) 

Beard  &  Marshall    and  Willis  &  Willis,  for  the  appellant. 
J.  C.  Beckham  &  Son    and  G.  Gr,  Gilbert,  for  the  appellee. 

«»2  O'REAPt.  J.  Appellee  was  a  druggist  at  Shelbyville.  He 
had  besides  himself,  in  charge  of  his  store,  a  licensed  pharmacist, 
and  two  other  salesmen  who  were  not  licensed  pharmacists. 
Charles  Earl  Smith  was  an  infant  aged  about  four  years.  Hi^ 
mother  and  her  sister  called  at  appellee's  drugstore  with  an  or- 
dinary pillbox  bearing  a  label,  besides  the  druggist's  name,  as 
follows:  "I  grain  calomel."'  They  handed  this  box  to  oue  of 
appellee's  clerks — one  who  was  not  a  pharmacist — and  asked 
him  to  furnish  in  the  box  twenty-five  cents  worth  of  calomel  in 
one-fourth  grain  tablets,  wliich  he  undertook  to  do.  Tliev  also 
made  other  purchases,  including  having  a  prescription  refilled. 
They  returned  to  tlu^  drugstore  shortly  afterward,  and  were 
delivered  their  packages  by  a  clerk,  which  they  carried  to  their 
homes.  '3'he  statement  of  the  women  is  that  they  kept  on  band 
a  supply  of  calomel  in  Ibis  form  for  use  as  occasion  might  seem 
to  re<piire.  ]\lrs.  Smith  had  tbree  little  children,  C']iarl(\s  ]^arl 
being  the  second.  He  was  c<implaining  of  a  cold,  and  as  a 
Tcnicdv  she  sought  to  administer  what  she  believed  was  calom(d, 
being  >(une  of  ilie  ])el!eis  contained  in  the  box  referred  to.  She 
did  give  him  ibree  uf  iliese  pellets; — one  at  the  end  of  each  hour 
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for  three  hours.  It  subsequently  developed  that,  instead  of 
calomel,  the  box  contained  morphine.  The  result  was  the  death 
of  the  child.  ^^^  His  administratrix  has  brought  this  suit 
against  the  druggist  for  the  negligent  destruction  of  the  child'.^ 
life,  alleging  that  the  mistake  by  which  the  clerk  furnished  mor- 
phine instead  of  calomel,  and  putting  it  in  a  box  labeled, 
"Calomel  ^  grain,"  was  gross  negligence  of  such  a  degree  as 
entitled  the  plaintiff  to  recover  punitive  damages.  The  jury 
found  for  the  plaintiff  a  nominal  sum,  and  she  appeals,  present- 
ing three  grounds  for  the  consideration  of  this  court,  upon 
which  she  asks  a  reversal. 

1.  The  defendant  (appellee)  was  permitted  to  prove  on  the 
trial  that  the  clerk  who  furnished  the  medicine,  and  who,  by 
the  way,  claimed  he  did  not  furnish  morphine,  but  did  calomel, 
was  a  careful,  sober,  painstaking  man.  This  evidence  was  ob- 
jected to.  It  had  not  been  attempted,  for  the  plaintiff,  to 
prove  that  the  clerk  was  either  generally  careless,  inattentive,  or 
dissipated.  Therefore  the  question  was  not  whether  generally 
and  ordinarily  the  clerk  was  as  suggested  by  the  evidence,  but 
whether  upon  the  occasion  under  inquiry  he  was  careful  or  neg- 
ligent. In  our  opinion,  it  ought  not  to  affect  this  case  in  the 
least,  however  careful  and  attentive  the  clerk  was  ordinarily, 
if  on  this  particular  occasion  he  was  negligent  or  grossly  neg- 
ligent. The  sole  question  to  be  submitted  to  the  jury  on  that 
point  was  whether  the  clerk  did  furnish  morphine  on  this 
prescription  instead  of  calomel,  and  whether  such  an  act  was, 
or  not,  grossly  negligent.  We  are  of  opinion  tliat  the  testimony 
discussed  above  should  have  been  excluded,  and  the  inquiry 
confined  to  the  particular  transaction — as  to  whether  it  was  or 
not  negligent. 

2.  On  the  trial  of  the  case  the  court  refused  to  submit  to  the 
jury  the  question  of  punitive  damages.  Whether  this  was  upon 
the  theory  that  the  master,  when  a  natural  '•'^"*  person,  is  not 
liable  to  punitive  damages,  ])ecause  of  tlie  gross  neglect  of: 
his  servant  when  upon  the  master's  business  and  in  the  line  of 
his  employment,  where  care  has  been  used  by  the  master  in  tlio 
selection  of  the  servant,  or  whether  it  was  upon  the  idea  tliac 
there  was  no  evidence  of  gross  neglect  shown  in  this  case,  wo 
are  not  informed.  The  court  is  of  the  opinion  tluit  to  put  in 
char2;e  of  a  business  of  tliis  kind  one  with  autli(u-ity  to  dispense 
such  poisonous  and  dangerous  drugs  as  mor])]iiiie  (it  avos  -liou-i 
in  this  case  that  these  unlicensed  clerks  were  aTUlmrized  fn  sell 
this  drug),  where  such  one  gave  such  a  deadly  drug  to  one  ci!!- 
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ing  for  calomel,  placing  it  in  a  box  labeled,  '^Calomel  ^  grain," 
without  notice  of  the  true  nature  of  the  drug  furnished,  was  of 
itself  such  evidence  of  that  degree  of  gross  negligence  that 
would  warrant  a  jury  in  finding  punitive  damages  against  such 
wrongdoer.  It  is  not  suggested,  nor  can  we  apprehend  that  it 
is  in  any  wise  probable,  that  the  act  of  furnishing  the  wrong 
drug  in  this  case  was  willful.  If  it  was  furnished  by  the  cleric, 
it  was  undoubtedly  a  mistake  and  unintentional.  However,  it 
was  a  mistake  of  the  gravest  kind,  and  of  the  most  disastrous 
effect.  We  cannot  say  that  one  holding  himself  out  as  compe- 
tent to  handle  such  drugs,  and  who  does  so.  having  rightful 
access  to  them,  and  relied  upon  by  those  dealing  with  him  to 
exercise  that  high  degree  of  caution  and  care  called  for  by  the 
peculiarly  dangerous  nature  of  his  business,  can  be  heard  to  say 
that  his  mistakes  by  which  he  furnishes  a  customer  the  most 
deadly  of  drugs  for  those  comparatively  harmless  is  not,  in  and 
of  itself,  gross  negligence,  and  that  of  an  aggravated  form.  In 
a  business  so  hazardous,  having  to  do  so  directly  and  frequently 
with  the  health  and  lives  of  so  great  a  number  of  people,  the 
liighcst  degree  of  care  and  prudence  for  the  safety  of  those 
dealing  with  such  dealer  ^^^  is  required.  And  that  degree  of 
care  exacted  of  such  dealer  will  be  required,  also,  of  each  ser- 
vant intrusted  by  him  with  the  conduct  of  his  calling.  In  ar- 
gument, however,  much  stress  is  laid  ii]>on  the  suggestion,  if  the 
master,  who  is  not  a  corporation,  exercises  due  care  in  the  selec- 
tion of  competent  and  careful  servants,  that  for  their  gross  or 
willful  neglect,  even  in  the  discharge  of  their  duties  in  his  busi- 
ness, he  is  not  liable.  It  is  argued  that  as  punitive  damages  are 
awarded,  in  one  sense,  as  a  punishment  of  the  wrongdoer  for 
his  negligence,  only  the  one  actually  guilty  should  be  so  pun- 
ished. It  is  admitted  that  a  contrary  rule  exists  in  this  state 
where  the  master  is  a  corporation.  It  is  said  that  in  such  a  case 
the  master  can  act  only  by  its  servants;  that  from  the  neoossi- 
tics  of  the  case  the  servant,  when  acting  for  his  cmploviM-  in 
the  discharge  of  his  line  of  duty,  is  the  master,  so  far  as  tlio 
act  in  question  is  concerned.  We  are  asked  to  diffcrentiati^  the 
lial)ilities  of  thcso  two  different  classes  of  employers.  Wliv  a 
different  rule  of  lial)ility  should  lie  applied  to  one  who  is  com- 
pelled to  operate  his  l)usiness  l)y  servants,  to  that  a])plied  to  one 
who  elects  to  do  so.  is  not  sliown.  nor  are  we  able  to  perceive. 
There  seems  to  have  been  at  one  time  much  contrarietv  of  o[)iii- 
ion  among  the  courts  on  this  jioint,  which  has  latt>r  bccotiie 
less  marked.     In  this  state  we  never  recognized  the  dislinctio:i 
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now  sought  to  be  drawn.  The  doctrine  seems  to  us  to  he  un- 
sound, if  not  pernicious.  It  would  imply  that,  with  respect  to 
all  the  grossly  neglectful  acts  or  intentional  acts  of  the  servant 
in  the  supposed  furtherance  of  his  master's  business,  the  law 
clothed  the  master  with  immunity,  if  the  act  was  right,  because 
it  was  right,  and,  if  it  was  wrong,  it  clothed  him  with  like  im- 
munity because  it  was  wrong.  He  would  thus  get  the  benefit 
of  all  his  servant's  acts  done  for  him,  whether  riglit  ^'^^  or  wrong, 
and  escape  the  burden  of  all  intentional  or  grossly  neglectful 
acts  done  for  him  which  were  wrong.  Under  the  operation  of 
such  a  rule,  it  would  always  be  safer  for  the  master  to  conduct 
his  business  vicariously  than  in  his  own  person.  The  pul)lic  are 
invited  to  deal  with  the  servant  concerning  his  master's  busi- 
ness. Through  him  only  can  the  business  be  transacted,  if  the 
master  so  wills.  Then  for  his  intentional  or  grossly  neglectful 
act  done  within  the  scope  of  his  employment  the  one  dealing 
with  him  would  be  left  without  remedy.  This  would  be  an 
inducement  to  one  engaged  in  a  specially  hazardous  business 
to  conduct  it  by  the  means  of  financially  irresponsible  agents, 
because  if  they  should  succeed  in  the  business,  the  master  would 
get  all  the  profits,  while,  if  by  their  gross  negligence  or  will- 
ful act  injury  resulted  to  another,  the  master  and  his  business 
would  not  be  hurt,  so  far  as  direct  punishment  was  involved. 
It  is  said  by  Thompson,  in  his  Commentaries  of  the  Law  of 
Negligence :  "A  doctrine  so  fruitful  of  mischief  could  not  long 
stand  unshaken  in  an  enlightened  system  of  jurisprudence."  In 
Hawkins  v.  Iiile}^  17  B.  ]Mon.  146,  which  was  an  action  by  one 
injured  by  the  alleged  gross  negligence  of  a  stage  driver — the 
stage  being  operated  by  a  natural  person — the  court  said :  "If 
the  collision  was  brought  about  by  the  wantonness,  recklessness, 
or  gross  negligence  of  the  driver,  then  it  was  permissible  in  the 
jury,  in  view  of  all  the  facts,  to  award  what  the  law  terms 
^exemplary  damages,'  as  well  against  the  proprietors  as  the 
driver."  We  are  of  opinion,  therefore,  that  the  court  erred  in 
not  giving  to  the  jury  an  instruction  defining  "gross  negligence" 
• — the  one  asked  for — and  predicating  upon  it  anotlier  per- 
mitting the  plaintifi^  to  recover  punitive  damages  if  tlie  jury 
find  such  negligence  to  exist. 

3.  As  to  the  measure  of  "compensatory  damages,"  the  court 
^^"^  gave  the  jury  the  follo^nng  instruction:  "If  the  jury  find 
for  the  plaintifi',  they  will  fix  the  damages  at  a  fair  equivalent  in 
money  for  the  power  of  deceased  to  earn  money,  lost  hv  reason 
of  the  destruction  of  his  life,  not  exceeding  ten  thousand  dollars; 


S13  American  State  Eeports,  Vol.  99.     [Kentucky, 

and  in  fixing  the  damages  the  jury  will  take  into  consideration 
the  age  of  .the  deceased  at  the  time  of  his  death,  his  earning 
capacity,  and  the  probable  duration  of  his  life."  Ordinarily  this 
instruction  fairly  presents  the  law  as  administered  in  this  state 
on  this  subject.  In  this  case,  considering  the  tender  years  of  the 
decedent,  we  are  of  the  opinion  that  the  use  of  the  expression 
"his  earning  capacity"  was  prol)ab]y  misleading  to  the  jury. 
We  rather  think  that  an  instruction  after  this  form  would  have- 
been  more  appropriate:  "If  the  jury  find  for  the  pliantiff,  tliey 
will  fix  the  damages  at  such  a  sum,  not  exceeding  ten  thousand 
dollars,  as  would  be  a  fair  compensation  to  the  estate  for  the- 
destruction  of  the  power  of  the  deceased  to  earn  money;  and 
in  fixing  such  damages  the 'jury  should  take  into  consideration 
the  age  of  deceased  at  the  time  of  his  death,  and  the  probable 
duration  of  his  life." 

The  judgment  is  reversed,  and  the  cause  remanded,  witli  di- 
rections to  award  appellant  a  new  trial  under  proceedings  not  in- 
consistent herewith. 


An  Employer  is  TAahle  in  Exemplar!/  Domaprfi  for  tlie  -nrontrful 
acts  of  his  employes  if  they  are  giiilty  of  nialiee.  -wantoiinpss,  or 
gross  neglicrence:  Kansas  City  ete.  R.  R.  Co.  v.  Littlo,  66  Kan.  378, 
7]  Pac.  820,  98  Am.  St.  Rop.  376,  and  eases  eited  in  the  eross-^ 
reference  note  thereto;  monographic  note  to  Hobokcn  Printing  etc 
Co.    V.  Kahn,   59   Am.  St.   Rep.   589-609. 

The  IJahility  of  Dnifjgiftt.f  is  discussed  in  the  monographic  note  to 
Ho-vvcs  V.  Rose,  55  Am.  St.  Rep.  2^5-258.  The  general  rnh^  is,  that 
a  druggist  is  required  to  be  extraordinarily  skillful  and  to  use 
the  highest  degree  of  care  known  to  practical  men:  Peters  v.  .John- 
son, 50  W.  Va.  644,  88  Am.  St.  Rep.  909,  41  S.  E.  190.  He  is  liable 
for  the  negligence  of  his  clerk  in  putting  up  a  jirescription,  al- 
though the  latter  is  a  competent  pharmacist  and  registered  as  su(-li: 
Purgess  V.  Sims  Drug  Co.,  114  Iowa,  275,  89  Am.  St.  Rep.  o59,  SG 
N.  W.  307. 
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GEEENWICH  I^^SURANCE  COMPAA^Y  v.  LOUISVILLE 
AND  NASHVILLE  RAILROAD  COMPANY. 

[112   Ky.    598,    66    S.    W.    411,   67    S.    W.    16.] 

INSURANCE— Condition  Against   Liability   for    Loss.— If    a 

railroad  company  grants  to  another  permission  to  build  on  its  right 
of  way  on  condition  that  it  shall  not  be  liable  for  loss  by  fire  caused 
by  its  locomotives,  such  condition  is  valid,  and  neither  the  owner 
of  the  building  nor  an  insurance  company  which  has  paid  for  its 
loss  by  fire  can  recover  from  such  railroad  company,  in  the  absence- 
of   wanton    or   willful   negligence    on   its   part.      (pp.  314,  315.) 

INSURANCE— Mistake  as  to  Title.— If  a  person  builds  upon 
the  right  of  way  of  a  railroad  company  upon  condition  that  the- 
company  shall  not  be  liable  for  the  loss  of  the  building  by  fire, 
the  builder  still  has  an  insurable  interest  in  the  building,  and  au 
insurance  company  which  has  issued  a  policy  thereon,  and  has  paid 
for  its  loss,  cannot  recover  the  money  paid,  upon  the  ground  that 
the  insured  misrepresented  his  title,  that  the  insurer  was  in  igno- 
rance of  such  condition,  and  that  it  paid  the  insurance  under  a 
mistake  of  fact.     (p.  316.) 

L.   S.  Pence,  for  the  appellant. 

J.  McChord,  W.  C.  McChord   and  E.  W.  Ilines,  for  the  ap- 
pellee. 

e«i  O^REAR,  J.  Tlie  New  South  Brewin.jr  and  Ice  Company 
was  granted  the  privilege  by  appellee,  the  Louisville  and  Nasli- 
ville  Railroad  Company,  to  build  a  cold  storage  house  upon  tlic 
latter's  riglit  of  way  near  Le1)anon  Station.  Among  the  con- 
ditions of  the  lease  Avas  the  following:  "And  whereas,  such  Use 
of  tlie  riglit  of  way  or  tlie  lands  of  said  railway  company  is 
solelv  at  the  instance  of  said  brewing  and  ice  company,  and 
for  its  acconmiodation.  and  without  cliargo  on  the  part  of  sai'I 
railroad  company,  and  whereas,  said  railroad  company  ^**"  would 
not  give  its  permission  or  consent  to  the  erection  or  use 
aforesaid  on  its  said  riglit  of  way  or  lands  except  upon  the  ex- 
press condition:  That,  in  consideration  of  the  premises,  said 
railroad  company,  its  olhcers,  and  agents,  or  other  com]ianies 
operating  its  railroad,  be  released  and  held  harmless  from, 
and  indemnified  against,  all  claims  or  demands  of  said  ^rw 
Soutli  r)re\ving  and  Ice  Comjianv  or  others  on  account  of  auv 
injury  or  loss  whatever  to  said  liouse  or  its  conients.  by  rea- 
son of  fire  from  locomotives,  or  from  any  cause  whatMU'vcr.'' 
This  contract  was  subsequently  assigned  liy  the  const'iit  of  the 
railroad  company,  to  the  Frank  Fehr  IJrewiiig  ('oiii]i;inv,  wlio 
assumed  it   subject   to   the   conditions   above    quuied.     l\\    i!ie 
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Dogligcnce  of  appellee  railroad  company's  employes,  a  fire  is 
alleged  to  have  occurred,  caused  by  tlie  sparks  from  its  locomo- 
tives. The  fire  originated  in  a  building  not  on  appellee's  right 
of  way,  and  owned  by  another  not  a  party  to  the  above  contract 
nor  to  this  suit.  The  cold  storage  house  was  burned  in  the 
same  conflagration.  It  had  been  previously  insured  by  appel- 
lant, who  paid  the  owner  for  the  loss,  and  brought  this  action 
against  the  railroad  company,  claiming  it  was  entitled  by  sub- 
rogation to  recover  as  the  lessee,  the  owner  of  the  cold  storage 
house,  would  have  been.  This  last  statement  we  accept  as  true. 
The  question  is  whether,  under  the  contract  above  quoted,  ap- 
pellee railroad  company  was  exempt  from  damages  to  the  build- 
ing in  question  by  reason  of  fire  caused  by  its  negligence.  The 
circuit  court  held  that  it  was. 

It  is  argued  for  appellant  that  the  railroad  company  cannot 
contract  against  the  consequences  of  its  own  negligence,  as  to 
do  so  is  not  only  against  public  policy,  but  prohibited  by  sec- 
tion 196  of  the  constitution,  which  in  part  provides:  ''Xo 
common  carrier  shall  be  permitted  to  contract  ^^^  for  relief 
from  its  common-law  liabilities."  The  court  is  of  opinion  that 
appellee  railroad  company  is  not  liable  for  the  destruction  or 
damage  to  the  building  under  the  contract  quoted,  except  for 
w'illful  or  wanton  negligence  of  its  servants.  For  mere  care- 
lessness, however  gross,  short  of  wantonness  or  willfulness,  it 
wall  not  be  liable.  It  is  a  matter  of  common  knowledge,  and 
from  the  language  employed  in  this  case  we  may  assume  was 
known  to  the  parties  herein,  that  by  the  aid  of  tlie  ho>t  con- 
trivances so  far  known  and  in  use  it  is  impossil)le  to  alto- 
gether prevent  fire  caused  by  sparks  and  cinders  from  locomo- 
tives. Of  course,  the  nearer  the  railroad  track  a  coml)ustible 
ol)jcct  may  be  the  greater  is  the  danger  to  which  it  is  su])jected 
from  tliis  source.  Eailroad  operators  are  held  liable  for  dam- 
ages to  the  public  occasioned  by  their  negligence  in  failing  to 
j^rovide  suitable  spark-arresters  for  their  locomotives  in  so  far 
as  they  reasonably  can  be  had.  The  company  is  under  no  ob- 
ligation as  a  common  carrier  to  the  public  or  any  menil)er  of 
the  public  to  permit  tlu'm  to  erect  on  its  riglit  of  way  any  sort 
of  structure,  and  if  one  should  erect  such  building  on  the  com- 
pany's riglit  of  way  tlie  company  would  owe  no  duty  to  its 
owner,  save  to  refrain  from  willfully  or  wantonly  destroying  it. 
'J'hc  doctrine  u})on  which  the  law  and  the  section  of  the  con- 
stitution ahovo  relied  ujion  ar»^  l)asod.  proliibiling  coniiuoii  ear- 
Tiers  from  contracting  against  their  own  negligence  by  their 
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servants,  is,  as  suggested,  that  to  do  so  is  against  i^ublic  policy. 
They  can  operate  their  trains  only  by  the  employment  of  serv- 
ants. To  permit  employers  to  contract  with  their  servants 
that  they  will  not  be  liable  for  their  negligence,  by  which  an  in- 
ducement would  be  ofifered  for  carelessness  toward  the  lives  of 
so  many  people,  could  not  be  and  is  not  supported  in  the  law. 
Common  carriers  are  required  to  transport  passengers,  ^^^  and 
freight,  the  former  with  the  utmost,  the  latter  with  ordinary, 
care,  looking  to  their  safety.  So  passengers  are  compelled  fre- 
quently to  travel  by  railroad  or  not  at  all,  and  freight  is  re- 
quired to  be  shipped  by  that  means  or  not  at  all.  The  com- 
mon carriers,  by  the  conditions  under  which  they  exist,  and  to 
some  extent  by  operation  of  the  law,  have  the  practical  monop- 
oly of  this  business.  They  are  not  upon  an  equal  footing 
with  their  customers  in  the  matter  of  making  such  contracts,  as 
where  they  undertake  to  secure  in  advance  indemnity  against 
the  result  of  their  own  negligence.  Such  contracts  are  clearly 
against  the  public  policy.  But  in  the  case  at  bar  no  such  ne- 
cessity exists  to  the  owner  of  the  building  that  he  should  erect 
it  upon  the  company's  right  of  way,  nor  is  the  company  com- 
pelled under  any  state  of  case  to  permit  him  to  do  so.  It 
is  under  no  obligation  to  extend  its  liabilities.  It  certainly 
could  not  be  expected  to  voluntarily  do  so.  Therefore  the  par- 
ties, when  they  come  to  contract  with  reference  to  the  loca- 
tion of  such  a  building,  are  dealing  at  arm's  length,  and  u])on 
an  equal  footing.  The  railroad  company  can  well  say,  "While 
"we  are  unwilling  to  assume  any  additional  risks,  we  are  willing 
to  suffer  you  for  your  own  convenience  to  build  tliis  house  upon 
our  riglit  of  way  within  the  zone  of  recognized  and  peculiar 
■danger  from  fires;  but  it  must  be  understood  that  if  you  accept 
the  privileges  of  this  grant,  you  alone  must  bear  its  burdens  and 
casualties."  It  is  not  so  much  that  the  railroad  company  con- 
tracts against  its  own  negligence  as  that  the  brewing  company 
agrees  to  alone  bear  all  risks  from  fire.  It  receives  a  considera- 
tion for  doing  so.  We  cannot  see  that  the  pul)lic  are  in  any 
wise  affected  bv  such  a  contract,  nor  can  tlicv  ho:  Hartford  Fire 
Ins.  Co.  V.  Chicago  etc^'^^  j^_  q^^^  17  q  q\  qo,  70  Fed.  201; 
Hartford  Fire  In"s.  Co.  v.  Cliicago  etc.  IJ.  Co.,  ir.3  V.  S.  Dl,  20 
Sup.  Ct.  Rep.  33;  Griswold  v.  Railroad  Co.  (Iowa),  r.;]  X.  \V. 
■295;  Stephens  v.  Southern  Rac.  Co..  100  Cal.  86,  .-)0  Am.  Sr. 
Rep.  17,  41  Rac.  783;  King  v.  Southeru  Rac.  Co.,  100  Cal.  O'J, 
41  Rac.  786. 
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Plaintiff  also  joined  the  Frank  Fehr  Brewing  Company  as  a 
defendant,  and  by  amended  petition  claimed  that  defendant 
had  misrepresented  its  title  to  the  plaintiff,  and  that  plaintiff' 
had  paid  the  insurance  under  a  mistake  of  fact;  that  it  did 
not  know  that  the  brewing  company  had  executed  a  lease  with 
the  railroad  company  by  which  the  brewing  company  assumed 
the  dangers  incident  to  the  extraordinary  risk  of  fire  from  the' 
near  exposure  of  the  building  to  the  passing  locomotives.  It 
appears  that  the  brewing  company  had  an  insurable  interest 
in  the  property,  and  it  is  not  alleged  that  the  mistake  was  mu- 
tual. We  are  of  opinion  that  the  demurrer  to  the  petition 
should  have  been  sustained. 

The  judgment  dismissing  the  case  as  to  both  of  the  defend- 
ants is  affirmed;  the  whole  court  sitting. 

Modification  of  opinion  by  Judge  O'Eear: 

The  brewing  company  entered  a  special  appearance  to  the 
petition  for  the  purpose  of  moving  to  quash  the  summons.  This 
motion  was  sustained,  and  a  new  summons  was  ordered  to  be 
issued.  The  trial  court  did  not  have  the  brewing  company 
before  it,  and  no  judgment  has  been  rendered,  or  can  be  ren- 
dered, on  this  branch  of  the  case,  and  so  no  opinion  is  expressed 
thereon. 


Tlic  Ri;;M  of  an  Tiifiiirancc  Company,  upon  payings  a  loss,  to  be 
subrogated  to  the  right  of  action  of  the  insured  against  a  third 
person  who  caused  the  destruction  of  the  property,  is  discussed  in 
the  monographic  notes  to  Mobile  Ins.  Co.  v.  Columbia  etc.  R.  R. 
Co.,  44  Am.  St.  Rep.  731-739;  American  Bonding  Co.  v.  National 
Mechanics'  Bank,  post,  p.  466. 

A  Corrnant  Against  LiahUity  for  Fire  in  a  lease  by  a  railroad 
company  of  land  adjoining  its  depot  grounds,  is  upheld  as  valid  in 
Stephens  v.  Southern  Pac.  R.  R.  Co.,  109  Cal.  86,  50  Am.  St.  Rep. 
17,   41   Pac.    783. 
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CEXTEAL  TEUST  AND  SAFE  DEPOSIT  COMPAXY  v. 

EESPASS. 

[112  Ky.  606,  66  S.  W.  421.] 

PAETNEESHIP  in  Breeding,   Training,   and    Racing    Horses 

-for  purses  is  legal  and  may  be  settled  in  court  after  its  termination. 
<p.  318.) 

PAETNEESHIP  in  Eacehorses — Credits  on  Accounting  or  Set- 
tlement.— A  surviving  partner  in  a  partnership  for  breeding,  train- 
ing and  racing  horses  for  purses  is  entitled  in  a  settlement  of  the 
partnership  attairs  to  credit  for  money  paid  out  by  him  after  the 
death  of  his  copartner  for  training  the  partnership  horses  and 
"keeping  them  in  condition  to  race,  and  also  to  credit  for  money 
paid  for  entering  such  horses  in  stake  races,  as  all  this  adds  to 
i;heir  selling  value,     (p.   319.) 

PAETNEESHIP  in  Eacehorses— Settlement — Credits  for  Bets 
made. — A  surviving  partner  in  a  partnership  for  breeding,  training 
and  racing  horses  is  not  entitled,  on  a  settlement  of  the  partnership 
affairs,  to  credit  for  money  lost  and  paid  by  him  on  a  bet  on  such 
liorses  made  by  him  for  the  firm,  under  its  promise  to  reimburse 
"iim  in  case  of  loss.     (p.  320.)' 

PAETNEESHIP  for  Gambling— Eight  to  an  Accounting.— A 
•court  of  equity  will  not  lend  its  aid  for  the  settlement  and  adjust- 
ment of  the  transactions  of  a  partnership  formed  and  carried  on  for 
gambling,     (p.  321.)i 

PAETNEESHIP  for  Illegal  Purpose — Eight  to  an  Accounting. 
A  court  of  equity  will  not  entertain  a  bill  for  an  accounting  of  a. 
partnership   in   a   business   confessedly   illegal,     (p.   325.) 

G.  H.  Wald,  C.  B.  Wilby,  L.  J.  Crawford  and  \Y.  A.  Byrne, 
for  the  appellant. 

B.  F.  Graziani,  for  the  appellee. 

«io  DUEELLE,  J.  Jerome  B.  Eospass  and  Solomon  L. 
Sharp  appear  to  have  formed  a  copartnership,  extending'  over 
several  years,  in  the  husiness  of  managing  a  racing  stable,  and. 
in  connection  with  that  business,  were  engaged  in  "bookmaking." 
or  making  wagers  upon  racehorses.  They  seem,  also,  to  have 
had  an  interest  in  a  poolroom  at  Xcwport.  For  the  book  lni<i- 
ness  a  separate  account  was  kept  l)y  a  cashier  employed  f. t 
the  purpose.  They  had  no  regular  time  for  making  settlement- 
with  each  other,  but  at  various  times,  when  requested,  the  cash- 
ier made  out  statements  of  the  booking  business  of  the  firm.  It 
appears  from  the  testimony  of  Bernard,  the  cashier,  that  Sharji 
in  Xovember,  1897,  handed  him  fr)ur  tliousand  seven  hundred 
:and   twenty-four   dollars,    and   told   him    to   deposit   it   to   his 
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(Sharp's)  credit  in  the  Merchants'  National  Bank  of  Cincin- 
nati, Ohio,  Avliich  was  done.  Sharp  appears  to  have  stated  at 
the  time  that  ****  one-half  of  this  fund  helonged  to  Eespass.  It 
appears  further  that  this  was  the  "bank  roll"  of  the  bookmak- 
ing  concern,  in  which  each  patrner  had  an  equal  interest.  At; 
the  same  time  he  remarked  that  Eespass  had  paid  out  fifteen 
hundred  dollars  for  the  firm,  and  that  he  would  see  him  in  a  few 
days  and  settle  Avith  him.  Sharp  died  suddenly,  before  any 
such  settlement  was  made.  The  money  in  the  bank  roll  was  on 
deposit  to  Sharp's  credit.  Tlio  racing  business  of  the  firm 
seems  to  have  been  almost  entirely  in  the  hands  of  Eespass,  whO' 
attended  to  the  horses,  trained  them,  entered  them  in  races,  and 
at  times  wagered  on  them  for  the  benefit  of  the  firm,  which 
divided  the  profits  or  shared  the  losses,  as  the  case  might  be. 
Eespass  brought  suit  against  Sharp's  executors  for  a  scttlemont 
of  the  partnership  accounts.  The  horses  in  the  racing  stable 
were  sold  under  order  of  court,  and  various  claims  against  tlie 
fund  in  court  were  made  by  Eespass  for  expenses  incurred  in 
keeping,  shoeing,  clipping,  training  and  caring  for  the  various 
horses,  as  Avell  as  for  entering  certain  of  the  horses  in  stakes, 
and  for  wagers  paid  upon  the  horses  "Fair  Deceiver"  and  "Shan- 
non." The  business  of  ])reeding,  training  and  racing  horses  for 
purses  is  legal.  The  partnership  for  that  purpose  can  un- 
doubtedly be  settled  by  the  chancellor.  The  only  question  pre- 
sented as  to  this  matter  is  upon  the  correctness  of  the  settle- 
ment made. 

The  item  of  two  thousand  eight  hundred  and  fifteen  dollars 
in  the  claim  of  Eespass  against  the  firm  assets,  and  Avhich  was 
allowed  by  the  trial  court,  is.  in  part,  a  charge  for  training  and 
keeping  ten  horses  of  the  firm  from  November  10,  1897,  to 
April  9,  1898 — one  hundred  and  forty-nine  days — at  one  dol- 
lar and  fifty  cents  per  day  for  each  horse,  and  is  objected  to  as 
l)eing  in  great  part  for  expenses  incurred  in  carrying  on  the 
partnership  after  it  had  been  dissolved  l)y  the  death  of  one  of 
the  partners.  These  charges  Avould  seem  to  an  outsider  to  he 
*'*^'  somewhat  exorbitant.  Eut  the  trial  court  a})pears  to  have 
allowed  them  u])on  the  theory  tliat  the  horses  being  race- 
horses, and  unfit,  or.  at  all  events,  less  valualile.  for  any  other 
pur})(»se  than  that  of  lieing  either  raced,  or  sold  for  racing  ])ur- 
poses,  it  was  proper  to  keep  them  in  condition  for  racing,  as 
only  by  doing  so  could  they  be  kept  in  good  condiiton  for  a 
sale  for  setl lenient  {)urposes.  We  are  not  inclined  to  disturb 
the  chancellor's  finding  in  this  behalf. 
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The  same  objection  is  made  to  a  charge  of  eighty  dollars  paid 
for  entering  the  horses  in  stakes  after  Sharp's  death ;  and  while 
we  should  not  have  been  inclined  to  disturb  the  chancellor's  rul- 
ing, had  he  disallowed  this  item,  Ave  think  it  may  possibly  be 
justified  upon  the  same  theory  upon  which  we  have  allowed  the 
charge  for  training  the  horses — that  is,  that  the  most  profitable 
market  for  racehorses  is  that  in  which  they  are  sold  to  be  raced ; 
that,  to  supply  the  demand  for  this  market,  it  is  requisite  that 
they  should  be  ready  to  be  raced — not  only  in  physical  condi- 
tion, but  ready  in  the  further  fact  that  their  entrance  fees  in 
stake  races  have  been  paid,  which  secures  them  the  privilege  of 
running  in  those  races,  and  which  payment  seems  required  to 
be  made  at  fixed  periods  before  the  races  are  run.  Upon  this 
item,  and  the  item  for  shoeing  the  horses  with  racing  plates, 
we  shall  not  disturb  the  finding  of  the  chancellor,  but  shall  as- 
sume them  to  be,  as  he  found  them,  charges  for  conditioning  the 
horses  for  sale  at  the  highest  price  in  the  most  profitable  mar- 
ket. 

Another  item  to  which  exception  is  taken  consists  of  seven 
hundred  dollars,  being  the  amount  of  two  bets  made,  lost  and 
paid  by  Eespass  on  the  horse  "Fair  Deceiver"  and  '"Shannon."' 
In  view  of  the  statutory  law  of  Kentucky  (see  section  195.5  ot 
seq.,  Kentucky  Statutes),  we  are  unable  to  see  how  any  legal 
consideration  can  exist  from  a  promise  to  reimburse  ^*^^  to  a 
partner  any  portion  of  any  sum  lost  upon  a  bet  on  a  horserace. 
In  Lyons  v.  Hodgen,  90  Ky.  280,  12  Ky.  Law  Ecp.  211,  13  S.  W. 
1076,  it  was  held,  in  an  opinion  by  Chief  Justice  Lewis,  tliat 
this  statute,  providing  that  "every  contract,  conveyance,  trans- 
fer or  assurance,  for  tlie  consideration  in  whole  or  in  part,  of 
money,  property  or  other  thing  won,  lost  or  bet  in  any  game, 
sport,  pastime,  wager,  or  for  the  consideration  of  money,  prop- 
erty or  other  thing  let  or  advanced  for  tlio  ])urposc  of  gaming, 
or  lent  or  advanced  at  the  time  of  any  betting,  gaming  or  wager- 
ing to  a  person  then  actually  engaged  in  l)etting,  gaming  or 
wagering,  shall  be  void" — applied  to  dealing  in  "futures"';  tliat 
the  process  by  which  the  monev  was  won  or  lost  was  a  wager, 
within  meaning  of  the  statute,  which  was  designed  to  embrai^e 
every  species  of  wagering,  whether  practiced  at  tlie  time  the 
statute  was  enacted,  or  since  devised.  And  in  the  opinion  1)v 
the  same  judge  in  Sharp  v.  Commonwealth,  98  Kv.  574,  35  S.  W. 
553,  it  was  held  tliat  l^etting  u]K)n  horseraces  was  gaming  and 
illegal.  We  think  it  is  well  settled  that  a  man  who  lends  Tiioney 
to  another,  to  be  then  bet  on  a  horserace,  cannot  recover  it  back. 
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And  so  it  would  seem  that  if  A  agrees  with  B  that  B  shall  ad- 
Tance*  the  money,  and  himself  bet  upon  a  horserace  for  their 
joint  account,  no  action  will  lie  by  B  to  compel  A  to  respond 
for  his  share  of  a  bet  which  is  lost.  The  statement  of  this 
proposition  seems  to  decide  it.  It  is  a  contract  for  an  illegal 
venture.  The  whole  contract  is  illegal.  ISTo  right  of  action  can 
arise  out  of  that  contract.  Tliis  is  exactly  the  position  of 
Trespass  as  to  the  two  bets.  lie  advanced  the  money  to  make 
fhem  for  himself  and  Sharp,  relying  upon  Sharp's  express  or 
implied  agreement  to  pay  half  the  losses  if  loss  should  be  in- 
curred.    Such  a  contract  cannot  bo  enforced  in  this  state. 

^*'*  A  closer  question  is  presented  by  the  claim  for  a  division 
of  the  "bank  roll."  This  four  thousand  seven  hundred  and 
twenty-four  dollars  was,  as  found  by  the  chancellor,  earned  by 
"the  firm  composed  of  Eespass  and  Sharp  in  carrying  on  an  il- 
legal business — that  of  "bookmaking" — in  the  state  of  Illinois. 
But  though  this  amount  had  been  won  upon  horseraces  in 
Chicago,  it  is  claimed  that,  though  secured  illegally,  "the  trans- 
action has  been  closed,  and  the  appellee  is  only  seeking  his 
sliare  from  the  realized  profits  from  tlie  illegal  contracts,  if 
they  are  illegal."  On  the  other  hand,  it  is  claimed  for  appel- 
lants that,  as  to  the  bank  roll,  this  proceeding  is  a  bill  for  an 
accounting  of  profits  from  the  business  of  gambling. 

It  does  not  seem  to  be  seriously  contended  that  the  business 
of  "bookmaking,"  whether  carried  on  in  Chicago  or  in  this 
commonwealth,  was  legal,  for  by  the  common  law  of  this  country 
all  wagers  are  illegal:  Irwin  v.  Williar,  110  U.  S.  510,  4  Sup. 
Ct.  Kep.  IGO.  One  of  the  most  interesting  cases  upon  this  sub- 
ject is  that  of  Everet  v.  Williams^the  celebrated  Highwaymen's 
Case — an  account  of  which  is  given  in  9  Law  Quart.  Rev.  197. 
That  was  a  bill  for  an  accounting  of  a  partnership  in  the  ])usi- 
iiess  of  highwaymen,  though  tlic  true  natun;  of  the  partnership 
was  veiled  in  ambiguous  language.  Tbe  bill  set  up  the  partner- 
ship between  defendant  and  ])laintilT,  who  was  "skilled  in  deal- 
ing in  several  sorts  of  cominodities" ;  tliat  they  "'■proceeded  joinlK- 
in  the  said  dealings  with  good  success  on  Ilounslow  llealb, 
where  thev  dealt  witli  a  gentleman  for  a  gold  walcb";  that  de- 
fendant liad  inf'ornied  plaiutifT  that  l-'inchley  "was  a  good  and 
convenient  ])lace  to  deal  in."'  such  cominodities  l)eing  "vei-v 
plentv"'  there,  and  if  they  were  to  deal  there  "it  would  he  al- 
most all  gain  to  ihem"';  that  they  accordingly  "dealt  with  sev- 
on\\  g"iitlf'mon  for  divers  watelie-;.  rings,  swords,  canes,  hats, 
cloaks,   '^^*'   horses,   briiJIes,   saddles,   and   otlu/r   things,   to   the 
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value  of  two  hundred  pounds  and  upward";  that  a  gentleman 
of  Blackheath  had  several  articles  which  defendant  thought 
^'^might  be  had  for  a  little  or  no  money,  in  case  they  could  pre- 
vail on  the  said  gentleman  to  part  with  the  said  things";  and 
that,  "after  some  small  discourse  with  the  said  gentleman,"  the 
said  things  were  dealt  for  "at  a  very  cheap  rate."  The  dealings 
were  alleged  to  have  amounted  to  two  thousand  pounds  and  up- 
ward. This  case,  while  interesting,  from  the  views  it  gives  of 
the  audacity  of  the  parties  and  their  solicitors,  sheds  little  light 
upon  the  legal  questions  involved,  for  the  bill  was  condemned 
for  scandal  and  impertinence;  the  solicitors  were  taken  into 
■custody,  and  "fyned"  fifty  pounds  each  for  "reflecting  uj)on  the 
honor  and  dignity  of  this  court";  the  counsel  wliosc  name  was 
signed  to  the  bill  was  required  to  pay  the  costs;  and  both  the 
litigants  were  subsequently  hanged,  at  Tyburn  and  Maidstone, 
respectively,  wliile  one  of  the  solicitors  was  transported.  This 
ease  is  found  referred  to  in  the  cases  of  Sykes  v.  Beadon,  L. 
If.  11  Ch.  Div.  170,  195,  and  ^McMullen  v.  Hoffman,  174  U.  S. 
(539,  19  Sup.  Ct.  Rep.  839.  In  the  Sykes  case  it  was  held,  in  the 
ojiinion  by  Sir  George  Jessel:  "It  is  no  part  of  the  duty  of  a 
court  of  justice  to  aid  either  in  carrying  out  an  illegal  contract, 
or  in  dividing  the  proceeds  arising  from  an  illegal  contract  be- 
tween tlie  parties  to  that  illegal  contract.  In  my  opinion,  no 
action  can  be  maintained  for  the  one  purpose  more  than  for 
the  other."  In  Watson  v.  Fletcher,  7  Gratt.  1,  the  business  of 
the  firm  bad  been  the  operation  of  a  faro  bank.  One  of  the 
partners  having  died,  the  survivor  sought  an  accounting  of 
profits  earned.  The  syllabus  reads :  "A  court  of  equity  will 
not  lend  its  aid  for  the  settlement  and  adjustment  of  the  trans- 
actions of  a  partnership  for  gambling.  Nor  will  it  give  relief 
to  either  partner  again.-t  the  ''^^  other,  founded  on  transactions 
arising  out  of  such  partnersliip,  whether  for  ])rofits,  losses,  ex- 
penses, contril)ution,  or  rcinihurscnient."  To  the  same  effect  in 
Shaffner  v.  Pinchback.  133  111.  410,  23  Am.  St.  Rep.  G-34.  24 
X.  E.  8G7.  In  Mi-jIuUen  v.  Hoffman,  174  U.  S.  G39,  10  Sup. 
Ct.  Rep.  839,  it  appeared  that  a  partnership  was  formed  for 
the  purpose  of  obtaining  a  public  contract  by  unlawful  means, 
upon  the  terms  of  sluiring  the  profits  equally,  and  that  the 
])rofits  came  into  tlie  bands  of  one  partner.  The  other  filed 
a  Ijill  for  an  accounting,  and  was  denied  relief.  Said  the  court: 
'^"We  must,  therefore,  come  back  to  the  proposition  that  to  per- 
mit a  recovery  in  this  case  is,  in  substance,  to  enforce  an  ill<\i:al 
contract,  and  one  which  is  illegal  because  it  is  again.~t  j)u!jlie 
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policy  to  permit  it  to  stand.  The  court  refuses  to  enforce  such 
a  contract,  and  it  permits  defendant  to  set  up  its  illegality,  not 
cut  of  any  regard  for  defendant  who  sets  it  up,  but  only  on 

account  of  the  public  interest To  refuse  to  grant  either 

party  to  an  illegal  contract  judicial  aid  for  the  enforcement 
of  his  alleged  rights  under  it  tends  strongly  toward  reducing 
the  number  of  such  transactions  to  a  minimum.  The  more 
plainly  parties  understand  that  when  they  enter  into  contracts 
of  this  nature  they  place  themselves  outside  the  protection  of 
the  law,  so  far  as  that  protection  consists  in  aiding  them  to  en- 
force such  contracts,  the  less  inclined  they  will  be  to  enter  into 
them.  In  that  way  the  public  secures  the  benefit  of  a  rigid 
adherence  to  the  law" :  See,  also,  the  cases  of  Snell  v.  Dwiglit, 
120  Mass.  9;  Morrison  v.  Bennett,  20  Mont.  5G0,  52  Pac.  553; 
King  V.  Winants,  71  N.  C.  469,  17  Am.  Rep.  11;  Watson  v. 
Murray,  23  X.  J.  Eq.  257;  Gould  v.  Kendall,  15  Xeb.  549,  W 
N.  W.  483;  Craft  v.  McConoughy,  79  111.  346,  22  Am.  Rep.  171 ; 
Xorthrup  v.  Phillips,  99  111.  449;  Wiggins  v.  Bisso,  92  Tex.  219, 
71  Am.  St.  Rep.  837,  47  S.  W.  637;  ^i''  Chicago  etc.  R.  Co.  v. 
Wabash  etc.  R.  R.  Co.,  9  C.  C.  A.  659,  61  Fed.  993;  Emery  v. 
Candle  Co.,  47  Ohio  St.  320,  21  Am.  St.  Rep.  819,  24  N.'  E. 
660;  Hunter  v.  Pfciffer,  108  Ind.  197,  9  X.  E.  124. 

Upon  the  other  hand,  a  large  number  of  cases  are  relied  on 
on  behalf  of  appellee.  INfany  of  those  cases  do  not  seem  fo  us 
to  bear  directly  upon  tlie  question  here  involved.  We  sliall 
first  consider  the  Kentucky  cases:  In  Bibb  v.  ]\Iiller,  11  Busli. 
306,  the  contest  was  between  two  persons,  each  of  whom  claimed 
title  to  the  proceeds  of  a  winning  lottery  ticket.  The  court 
was  careful  to  say:  "The  question  as  to  the  legality  of  tlie  sale 
of  tickets  and  the  distribution  of  prizes -arises  collaterally,  and 
derives  its  importance  solely  from  the  fact  that  the  plaintill's- 
in  the  action  are  compelled  to  rely  on  such  sale  and  distril)ution 
in  order  to  make  out  tlieir  title  to  tlie  fund  in  controversy."  In 
that  case  the  corporation  had  recognized  its  obligation  to  pav, 
and  voluntarily  paid  into  court  the  amount  claimed  to  ho  duo 
on  the  coupon.  The  question  there  was  whether  the  librarv  com- 
pany was  acting  pursuant  to  legal  authority  in  selling;  tlie 
ticket  and  jtaying  the  prize  distributed  to  that  ticket:  and  tlie 
court  held  that,  '"in  the  absence  of  proof  to  the  contrarv,  wo 
must  assume  that  it  acted  within  the  scope  of  the  powers  granted 
it  by  its  act  of  incor])oration.'"'  In  Martin  v.  Richardson,  ft 
Ky.'lS3.  14  Ky.  Law  Rep.  847,  42  Am.  St.  Rep.  353,  21  S.  W. 
KioTi.  a  lottery  ticket  owned  by  one  man  had  been  fraudulently 
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obtained  from  him  by  another,  and  the  proceeds  collected.  It 
was  held  that,  the  purchase  of  the  ticket  not  being  shown  to 
have  been  made  in  a  state  where  such  purchase  was  illegal,  the 
presumption  was  in  favor  of  its  legality.  In  Irwin  v.  Irwin,  21 
Ky.  Law  Eep,  622,  52  S.  W,  927,  a  lottery  ticket,  or  its  proceeds, 
was  given  by  ®**  a  husband  to  his  wife,  and  invested  in  real 
estate.  It  was  held  that,  whether  the  purchase  was  illegal  or 
not,  such  transfer  comes  distinctly  within  the  meaning  and 
purview  of  the  peremptory  statute  which  requires  the  restora- 
tion of  property  obtained  directly  or  indirectly  from  or  through 
the  other  party  by  reason  of  the  marrirage."  So,  in  Maize  v. 
Bradley,  23  Ky.  Law  Eep.  993,  64  S.  W.  655,  where,  in  an  ac- 
tion to  recover  money  had  and  received,  it  was  claimed  the  fund 
had  been  placed  in  the  hands  of  defendants  to  avoid  taxation, 
it  was  held  this  defense  was  not  available,  as  the  fund  had  been 
reinvested,  and  a  new  contract  entered  into  between  the  par- 
ties, untainted  by  the  illegality  of  the  original  transaction.  In 
the  case  at  bar  there  was  no  division  of  the  unlawful  gains  made 
by  Sharp  at  Chicago.  There  was  no  new  transaction  with  refer- 
ence to  them,  such  as  the  investment  of  the  fund,  or  any  part 
of  it,  in  horses,  for  their  joint  account.  ^  There  was  not  even 
an  accounting  of  the  gains,  accompanied  by  a  promise  to  pay 
Eespass  the  amount  ascertained  to  be  due  him  under  the  terms 
of  the  illegal  partnership  agreement.  There  was  simply  a  ter- 
mination by  death  of  an  illegal  partnership,  with  unlawful 
gains  in  the  hands  of  one  of  the  partners,  an  accounting  for 
which  is  here  sued  for.  We  are  cited  to  but  two  cases  wliich 
seem  to  come  up  to  the  requirements  of  appellee's  contention. 
Both  of  these  cases  have  been  subsequently  questioned.  Tliore 
are  many  cases  which  come  within  the  general  terms  of  tlie  doc- 
trine laid  down  in  Xorton  v.  Blinn,  39  Ohio  St.  145 :  'Tublic 
policy  does  not  require  that  one  engaged  in  an  unlawful  enter- 
prise should,  by  pleading  it,  shield  himself  from  liability  for 
the  wages  of  his  employes,  agents  or  servant? It  is  con- 
trary to  pulilic  policy  and  good  morals  to  permit  eniplovc's. 
agents,  or  servants  to  seize  or  retain  the  propertv  of  tlieir 
*'^^  principal,  although  it  may  be  emploved  in  illegal  l)usin(vs 
and  under  their  control.  Xo  consideration  of  public  policy  can 
justify  such  a  lowering  of  the  standard  of  moral  honest v  vo- 
quired  of  persons  in  these  relations.  And  again,  if  parties  to 
an  iUegal  contract  waive  the  illegality  and  honestly  account  as 
between  themselves,  no  other  person  can  be  heard  to  comjihiiii 
of  such  accounting.     Hence  we  think  that,  if  in  makina-  such 
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settlement,  one  of  the  guilty  parties  should  deliver  property 
or  money  to  an  agent  of  another,  to  be  delivered  by  the  agent 
to  his  principal,  such  agent  is  bound  to  account  therefor  to  his 
principal."  It  seems  clear,  also,  that  a  wrongdoer  vi^ho,  by 
force  or  fraud,  obtains  money  or  property  from  another,  or 
violates  a  trust  imposed  in  him,  cannot  be  heard  to  charge  his 
victim  with  wrongdoing  in  the  original  obtention  of  the  money 
or  property.  To  this  class  belong  the  cases  of  Farmer  v.  Ivus- 
sell,  1  Bos.  &  r.  295;  Tenant  v.  Elliott,  1  Bos.  &  P.  2;  Catts 
V.  Phalen,  2  How.  376.  And  see  Pollock  on  Contracts,  334.  note. 
The  doctrine  as  to  such  cases  is  aptly  stated  in  Catts  v,  Phalen, 
2  How.  37G :  "Phalen  &  ]\Iorris  bad  in  tbeir  possession  twelve 
thousand  five  hundred  dollars,  either  in  their  own  right,  or  as 
trustees  for  others  interested  in  the  lottery.  Xo  matter  which, 
the  legal  right  to  this  sum  was  in  them.  The  defendant  claimed 
and  received  it  by  false  and  fraudulent  pretenses,  as  morally 
criminal  as  by  larceny,  forgery,  or  perjury;  and  the  only  ques- 
tion before  us  is  whether  he  can  retain  it  by  any  principle  or 
rule  of  law."  Tlic  cases  which  come  nearest  to  supporting  the 
contention  of  appellee  are  Sharp  v.  Taylor,  2  Phill.  Ch.  801,  and 
Brooks  v.  Martin,  2  \Yall.  70.  Tbe  former  case  was  a  partner- 
ship in  a  vessel  registered  in  violation  of  the  laws  of  both  Great 
Britain  and  the  United  States.  Her  voyages  were  profitable, 
but  one  partner,  colluding  with  an  outsider,  ^^^  obtained  pos- 
session of  the  profits  and  refused  to  account.  The  legality  of 
the  traffic  was  relied  on  by  him  as  a  defense  to  an  accounting. 
Said  Lord  Cottenham:  "He  is  not  seeking  rccompensation  aud 
payment  for  an  illegal  voyage.  That  matter  was  disposed  of 
when  Taylor  (tbe  defendant)  received  tbe  money,  and  plaint  it! 
is  now  only  seeking  payment  for  his  share  of  tlie  realized  profits. 
....  As  between  these  two,  can  tbis  supposed  evasion  of  the 
law  be  sot  up  as  a  defense  by  one  as  against  the  otherwise  cloar 
title  of  the  otbor?  Can  one  of  two  partners  possess  himself  of 
the  property  of  the  firm,  and  be  permitted  to  retain  it,  if  bo  can 
show  that  in  realizing  it  some  provision  in  some  act  of  parlia- 
ment has  been  violated  or  neglected?  ....  Tb.o  answer  to  thi-, 
as  to  tbe  former  ca>o,  will  l)e  tliat  tlie  transaction  allogC(]  to  \m 
illegal  is  coni])loted  and  closed,  and  will  not  be  in  any  manner 
afpec-tod  by  what  tbe  court  is  asked  to  do  between  tbe  parties." 
Tbis  doctrine  comes  very  close  to  appellee's  contention,  Init,  on 
examination,  can  be  distinguished  from  the  ease  at  bar,  and 
had  been  criticised  and  denied  by  Sir  (leorsie  Jessol,  master  of 
the  rolls,  in  Sykes  v.  Beadon,  L.  11.   11  Ch,  Div.  170,  11)5,  as  well 
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as  in  the  ease  of  McMullen  v.  Hoffman,  174  U.  S.  G39,  19  Sup. 
Ct.  Eep.  839.  The  case  of  Brooks  v.  Martin,  2  Wall.  70— much 
relied  upon  by  appellee — is  explained  and  qualified  by  the  su- 
preme court  in  McMullen  v.  Hoffman,  174  U.  S.  G68,  19  Sup. 
Ct.  Eep.  850,  in  the  opinion  by  Mr.  Justice  Peckham :  ^'Tlie 
action  was  sustained  upon  the  theory  that  the  purpose  of  the 
partnership  agreement  had  been  fully  closed  and  completed,  that 
substantially  all  the  profits  arising  therefrom  had  been  invested 
in  other  securities  or  in  lands,  and  that  therefore  it  did  not 
lie  in  the  mouth  of  the  partner  who  had  by  fraudulent  means 
obtained  possession  and  control  of  these  funds  to  say  to  the 
other  that  the  original  ^^^  contract  was  illegal."  The  case  is 
also  criticised  in  King  v.  ^Yinants.  71  X.  C.  473,  17  Am.  Rep. 
11,  as  follows:  "Two  men  enter  into  a  conspiracy  to  rob  on  the 
highway,  and  they  do  rob,  and  while  one  is  holding  the  traveler 
the  other  rifles  his  pocket  of  one  thousand  dollars,  and  then  re- 
fuses to  divide,  and  the  other  files  a  l)ill  to  settle  up  the  partner- 
ship, when  they  go  into  all  the  wicked  details  of  the  conspiracy 
and  the  rencoimter  and  treachery.  "Will  a  court  of  justice  hear 
them?  No  case  can  be  found  where  a  court  has  allowed  itself 
to  be  so  abased.  Xow,  if  the  robbers  had  taken  the  one  thousand 
dollars  and  invested  it  in  some  legitimate  business  as  partners, 
and  had  afterward  sought  the  aid  of  the  court  to  settle  up  that 
legitimate  business,  the  court  would  not  have  gone  back  to  in- 
quire how  they  first  got  the  money.  That  would  have  been  a 
past  transaction,  not  necessary  to  be  mentioned  in  the  settle- 
ment of  the  new  business.  And  this  illustrates  the  case  of 
Brooks  V,  Martin,  2  Wall.  70.  so  much  relied  on  by  plaintilT." 
See,  also,  Snell  v.  Dwight,  120  Mass.  9,  19;  Morri"^son  v.  Ben- 
nett, 20  Mont.  5G0,  572,  52  Pac.  553;  Gould  v.  Kendall.  15 
Xeb.  549,  55G,  557,  19  X.  W.  483;  Wiggins  v.  Bisso.  92  Tex. 
219,  225,  71  Am.  St.  Rep.  837,  47  S.  W.'(i37. 

We  conclude  that  in  this  country,  in  the  case  of  a  partncrsliip 
in  a  business  confessedly  illegal,  whatever  may  be  tlie  doctrine 
where  there  has  been  a  new  contract  in  relation  to,  or  a  new 
investment  of,  the  profits  of  such  illegal  business,  and  wliatever 
may  be  the  doctrine  as  to  the  rights  or  liabilities  of  a  tliird  ])er- 
son  who  assumes  obligations  with  respect  to  such  profits,  or  In- 
law becomes  responsible  therefor,  tlie  decided  weight  of  autlior- 
ity  is  that  a  court  of  equity  will  not  entertain  a  l)ill  for  an  ac- 
counting. 

The  judgment  of  the  chancellor  is  therefore  rever.-oi].  and  thp 
cause  remanded.  Avith  directions  to  enter  a  judgment  in  ac- 
cordance with  this  opinion. 
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ACCOUNTING    BY    ILLEGAL    PARTNERSHIP. 
I.     Right  to  Maintain  Action. 
n.     Illegality  of  Partnership  as  Defense  to  Accounting. 

III.  Partnership  Partly  Legal. 

IV.  Conversion   by   One  Partner. 

I.  Right  to  Maintain  Action. 
Although  there  is  some  apparent  conflict  of  authority,  the  rule 
is  well  settled  by  an  overwhelming  mass  of  cases  that  no  court  of 
law  or  equity  will  lend  its  assistance  in  any  way  toward  carrying 
out  an  illegal  contract  of  partnership,  and  such  contract  cannot  be 
enforced  by  one  partner  against  the  other  by  action,  either  directly 
or  indirectly:  Shaffner  v.  Pinchback,  133  111,  410,  25  Am.  St.  Kep. 
624,  24  X.  E.  864;  Goodrich  v.  Tenney,  144  111.  422,  36  Am.  St. 
Ttep.  459,  33  N.  E.  44;  Barrow  v.  Pike,  21  La.  Ann.  14;  Snell  v. 
Dwight,  120  Mass.  9;  Gould  v.  Kendall,  15  Neb.  549,  19  N.  W. 
483;  Watson  v.  Murray,  23  N.  J.  Eq.  257;  McMullen  v.  Hoffman,  174 
U.  S.  669,  670,  19  Sup.  Ct.  Eep.  83«.  This  rule  has  been  applied 
under  a  variety  of  circumstances.  Thus,  a  court  of  equity  will  not 
lend  its  aid  for  the  settlement  and  adjustment  of  the  transactions 
of  a  partnership  for  gambling,  nor  will  it  give  relief  to  either  part- 
ner against  the  other,  founded  on  transactions  arising  out  of  such 
partnership,  whether  for  profits,  losses,  expenses,  contribution  or 
reimbursement:  Watson  v.  Fletcher,  7  Gratt.  1.  If  one  person  ad- 
vances money  to  another  to  be  used  by  them  as  partners  in  the 
unlawful  business  of  betting  on  horseraces,  he  cannot  recover  back 
the  money  so  advanced:  Sliaffner  v.  Pinchback,  133  111.  410,  23  Am. 
St.  Rep.  624,  24  N.  E.  807;  and  a  court  of  equity  will  not  entertain 
a  suit  for  an  accounting  between  partners,  if  it  appears  that  the 
purpose  of  the  partnership  was  to  secretly  and  surreptitiously  pur- 
chase a  horse,  and  then  entice  a  third  person  to  make  a  wager  on 
a  horserace:  Morrison  v.  Bennett,  20  Mont.  560,  52  Pac.  553.  No 
enforceable  right  can  be  predicated  upon  an  agreement  of  partner- 
ship, the  effect  of  which  is  to  stifle  or  diminish  competitive  bidding 
on  public  work  and  to  perpetrate  a  fraud  on  public  oflicers:  Iliinter 
v.  Pfeiffcr,  108  Ind.  197,  9  N.  E.  124.  A  contract  of  partnership 
between  common  carriers,  the  obvious  purpose  of  which  is  to  sup- 
press or  limit  competition,  and  to  establish  rates  without  regard 
to  their  reasonaldeness,  is  contrary  to  public  policy,  and  void,  and 
one  partner  claiming  to  have  performed  his  part  of  such  contract 
cannot  maintain  suit  to  enforce  a  division  of  the  earnings  by  an- 
other partner:  Chicago  etc.  Ey.  Co.  v.  Wabash  etc.  Ey.  C(,.,  fil 
Fed.  993.  A  partnership  agreement  made  in  one  state  to  gamble 
in  the  legalized  lotteries  of  another  state,  is  void  in  the  former  state, 
jind  no  action  can  be  based  or  maintained  thereon:  Goodrich  v. 
Houghton,  134  N.  Y.  115,  31  X.  E.  51G.  And  even  though  such 
agreement   is  entered   into  in  a   state   where  it  is  legal,  it  cannot  be 
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-enforced  or  administered  in  another  state.  Hence,  a  bill  by  a  part- 
Tier  of  a  lottery  firm  against  his  copai'tners  for  discovery,  a  sale  of 
the  property  and  a  distribution  of  the  proceeds  will  not  be  enter- 
tained: Watson  V.  Murray,  23  N.  J.  Eq.  257.  An  action  to  adjust 
the  differences  of  partners  who  have  engaged  in  an  unlawful  plot 
■to  advance  the  price  of  an  article  of  food,  will  not  be  entertained 
by  the  courts:  Leonard  v.  Poole,  114  N.  Y.  371,  11  Am.  St.  Eep. 
<)67,  21  N.  E.  707.  A  bill  in  equity  cannot  be  maintained  by  one 
partner  in  an  illegal  partnership  for  trading  with  the  inhabitants 
'of  states  declared  in  insurrection  against  the  United  States,  for  an 
■accounting   of   resulting   profits:    Snell   v.   Dwight,   120    Mass.    9. 

Grain  dealers  in  a  certain  town  entered  into  a  partnership,  pur- 
porting to  deal  in  grain,  but  the  real  object  was  to  form  a  secret 
■combination  to  control  the  grain  trade,  and  to  suppress  competition, 
and  it  was  held  that  such  partnership  was  against  public  policy, 
and  that  no  action  could  be  maintained  to  compel  an  accounting 
of  the  profits  thereof:  Craft  v.  McConoughy,  79  111.  346,  22  Am. 
Eep.   171. 

Plaintiff  and  defendant  agreed  as  partners  not  to  bid  tigainst 
-each  other  for  a  government  contract  to  be  given  to  the  lowest  bid- 
-der,  and  to  share  the  profits  of  the  contract  when  given  to  one  of 
them,  but  it  was  held  that  such  an  agreement  of  partnership  was 
■opposed  to  public  policy,  and  that  no  action  could  be  maintained  for 
■an  accounting  of  profits:  King  v.  Winants,  71  N.  C.  469,  17  Am. 
Eep,    11. 

II.    Illegality  of  Partnership  as  Defense  to  Accounting. 

In  the  case  of  Brooks  v.  Martin,  2  Wall.  70,  it  was  determined 
that  after  a  partnership  confessedly  against  public  policy  has  been 
carried  out  and  money  contributed  by  one  of  the  partners  has  passed 
into  other  firms,  and  the  results  of  the  contemplated  operation  are 
completed,  a  partner  in  whose  hands  the  profits  are  cannot  refuse 
to  account  for  and  divide  them  on  the  ground  of  the  illegal  char- 
acter of  the  original  partnership.  This  decision  was  one  of  ex- 
pediency rather  than  of  law,  and  it  has  been  distinguished  and 
criticised  in  so  many  well-considered  eases  that  only  a  tattered 
fragment  or  remnant  remains,  and  in  fact  it  may  be  saiil  to  have 
heen  directly  overruled  in  McMullen  v.  Hoffman,  174  U.  S.  639, 
19  Sup.  Ct.  Eep.  839,  where  it  was  decided  that  the  court  would! 
not  lend  its  assistance  in  any  way  toward  carrying  out  the  terms 
of  an  illegal  contract  of  partnership,  nor  would  it  or  any  other 
court  enforce  any  alleged  rights  directly  springing  from  such  n  con- 
tract, and  that,  while  distinguishing  the  case  of  Brooks  v.  Martin, 
2  Wall.  70,  from  the  case  under  consideration,  the  court,  taking 
that  case  into  due  consideration,  will  not  extend  its  authority  at 
•all  beyond  the  facts  therein  stated:  McMullen  v.  Hoffman.  174  T.  S. 
-(568,  19  Am.  St.  Eep.  839.  The  case  of  Brooks  v.  Martin.  2  Wall. 
70,   has   been   followed    to    some    extent,   and   its   ruling   adopted   in   a 
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few  illy  considered  cases.  These  cases  hold  that  a  partner  is  liable 
to  account  to  his  associates  for  money  paid  under  an  illegal  but 
completed  contract  of  partnership,  and  cannot  set  up  the  illegality 
of  the  partnership  as  a  defense:  Wann  v.  Kelly,  2  McCrary,  628, 
5  Fed.  5S4.  In  Texas  the  ruling  made  in  Brooks  v.  Martin,  2  Wall. 
70,  has  been  adhered  to  with  startling  tenacity,  although  acknowledg- 
ment is  made  that  such  ruling  has  been  seriously  questioned  by 
other  courts  of  great  dignity  and  standing.  The  rule  prevailing  in 
Texas  until  a  late  date  has  been  that  when  an  illegal  partnership 
enterprise  has  been  completed,  one  partner  cannot  refuse  to  ac- 
count to  the  other  for  the  profits  on  the  ground  of  the  illegality 
of  the  partnership  objects:  Pfeiffer  v.  Maltby,  38  Tex.  524;  De 
Leon  V.  Trevino,  49  Tex.  88,  30  Am.  Eep.  101;  Tfeiffer  v.  Maltby, 
54  Tex.  454,  38  Am.  Eep.  631.  This  doctrine  has  recently  been 
repudiated  in  Texas,  as,  after  an  attempt  to  distinguish  the  fore- 
going cases  it  was  decided  in  Wiggins  v.  Bisso,  92  Tex.  219,  71 
Am.  St.  Eep.  837,  47  S.  W.  637,  that  the  courts  cannot  aid  in  the 
enforcement  of  contracts  clearly  illegal,  whether  they  are  executory 
or  fully  executed.  Hence,  in  an  action  between  partners  for  the 
recovery  of  the  alleged  profits  of  a  business  fully  completed,  an 
answer  that  such  partnership  was  formed  for  the  purpose  of  pro- 
curing an  unlawful  contract  out  of  which  such  profits  arose  is  not- 
subject  to  general  demurrer  on  the  ground  that  from  the  p'eading 
the  contract  appears  to  bear  a  date  prior  to  that  of  the  formation 
nf  the  partnership.  In  such  action  an  answer  alleging  the  illegality 
of  the  partnership  presents  a  defense:  Wiggins  v.  Bisso,  92  Tex. 
219,   71   Am.  St.  Eep.  837,  47  S.  W.   637. 

The  doctrine  of  Brooks  v.  ]Nrartin,  2  Wall.  70,  has  been  adopted 
in  Florida,  where  it  was  hold,  on  the  authority  of  that  and  an  .^arly 
Texas  case,  that  when,  in  an  illegal  venture,  profits  have  been 
made,  an  account  may  be  had  in  equity  by  one  partner  against  the 
other,  who  has  them  and  is  seeking  to  appropriate  them  to  himself, 
and  when  there  has  been  a  loss  in  the  venture,  an  adjustment  of 
accounts  between  the  partners,  and  an  obligation  given  by  the 
del»tor  partner  to  the  other,  an  action  may  be  maintained  on  such 
(ililiyation:  Crescent  Ins.  Co.  v.  Bear,  23  Fla.  50,  11  Am.  St.  Eep. 
oTU,  1  South.  318.  The  true  rule  being,  as  we  have  shown,  that 
neither  a  court  of  law  or  equity  will  lend  its  aid  in  the  settlement 
or  adjustment  of  the  affairs  of  a  partnership  formed  f(.r  an  un- 
hiwful  |iur])ose,  whether  siu'h  affairs  are  fully  completed  or  not,  and 
that  the  courts  will  not  give  relief  to  cither  partner  against  the 
other  founded  on  transactions  arising  out  of  sudi  partnership,  whether 
for  profits,  losses,  expenses,  eontrilmtion  or  reimliursement,  it  niu-;r 
necessarilv  follow  that  a  ]->nrtncr  in  such  a  pai'tnership  mav  set  up 
its  illegality  as  a  defense  in  nny  action  sought  to  be  maintained  by 
his  partner  against  him  on  aecomit  of  some  transaction  of  the  part- 
nership, nnd  thi>  has  betm  expressly  amiounced  in  manv  well-con- 
sidered cases.     Thus,  in  :\IcMu!len  v.  Hoffman,  174  U.  S.  669,  19  Sup. 
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Ct.  Eep.  SS'O,  it  was  said:  "We  must  take  the  -whole  agreement, 
and  remember  that  the  action  is  between  the  original  parties  to  it; 
that  there  is  no  collateral  contract  and  no  new  consideration,  and 
no  liabilitj'  of  a  third  party.  The  partnership  is  but  a  portion 
of  the  whole  agreement.  We  must  therefore  come  back  to  the 
proposition  that  to  permit  a  recovery  in  this  case  is,  in  substance 
to  enforce  an  illegal  contract,  and  one  which  is  illegal  because 
it  is  against  public  policy  to  permit  it  to  stand.  The  court  refuses 
to  enforce  such  a  contract,  and  it  permits  defendant  to  set  up  its 
illegality,  not  out  of  any  regard  for  the  defendant  who  sets  it  up, 
but  only  on  account  of  the  public  interest.  It  has  been  often 
stated  in  similar  cases  that  the  defense  is  a  very  dishonest  one, 
and  it  lies  ill  in  the  mouth  of  the  defendant  to  allege  it,  and  it 
is  only  allowed  for  public  considerations  and  in  order  the  better 
to  secure  the  public  against  dishonest  transactions."  In  an  action 
between  partners  for  the  recovery  of  the  profits  of  a  partnership 
business,  an  answer  alleging  the  illegality  of  the  partnership  pre- 
sents a  defense:  Wiggins  v.  Bisso,  92  Tex.  219,  71  Am.  St.  Eep. 
837,  47  S.  W.  637.  Courts  of  justice  will  not  enforce  the  execution 
of  an  illegal  partnership  contract,  nor  aid  in  the  division  of  the 
profits  of  an  illegal  transaction  between  the  associates,  and 
such  illegality  may  be  set  up  by  one  of  them  in  a  suit  against  him 
by  another  as  a  defense  thereto:  Goodrich  v.  Tenney,  144  111.  422, 
3G  Am.  St.  Eep.  459,  33  N.  E.  44.  The  defense  that  a  partnership 
or  association  was  formed  for  an  illegal  purpose,  when  that  fact 
does  not  appear  on  the  face  of  the  complaint,  may  be  interposed 
by  answer:  Jackson  v.  Brick  Assn.,  53  Ohio  St.  303,  5S"  Am.  St. 
Eep.  638,  41  N.  E.  257. 

III.    Partnership   Partly  Legal. 

If  part  of  a  partnership  is  legal   and  part  illegal,  the   court   may 

take   charge   of   the   legal   part   and   appoint   a   receiver   therefor,   in 

an   action   to   settle  the   partnership  affairs:    Anderson  v.   Powell,   44 

Iowa,  20.     But  an  action   by  one  partner  against  another  in  respect 

to    profits    realized    on    dealings    of    a    lawful    character,    when    such 

dealings  are  so  blended  with  illegal  partnership  dealings    that   it  is 

impossible   to   so  separate  one   class  from   the   other,   that   effect   can 

be   given  to  the   legal  transactions   alone:   Lane  v.   Thoiuas,   37   Tex. 

157. 

IV.     Conversion  by  One  Partner, 

If  partners  are  engaged  in  an  unlawful  business,  one  partner  is 
not  permitted  to  convert  to  his  own  use  the  unlawful  partnersliip 
property  without  liability  to  his  copartner,  and  in  sucli  case  the 
illegality  of  the  partnersliip  is  no  defense:  Gilliam  v.  Brown,  43  Miss. 
641;   Howe  v.  Jolly,  6S  Miss.   32o,  8  South.   513. 
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JOXES  V.  COMMOXWEALTH. 

[112   Ky,    689,   66    S.   W.    633.] 

ROBBERY. — Snatching  or  Jerking  a  Pocketbook  from  the 
luind  of  another  so  quickly  that  the  latter  has  no  chance  to  actively 
resist  constitutes  a  taking  by  force  or  violence,  and  authorizes  a 
conviction,  of  robbery  against  the  taker,     (p.  333.) 

Lafferty  &  King,  for  the  appellant. 

E.  J.  Breckinridge,  attorney  general,  and  M.  Breckinridge, 
for  the  appellee. 

«»o  GUFFY,  C.  J.  The  appellant  was  indicted,  tried  and 
convicted  in  the  Harrison  circuit  court  under  an  indictment  for 
robbery.  The  specifications  in  the  indictment  are  as  follows: 
'''Did  feloniously  take  a  pocketbook  and  seven  dollars  in  money, 
the  personal  property  of  Esau  Ecklor,  from  his  presence,  and 
against  his  will,  by  violence,  and  putting  him  in  fear  of  some 
immediate  injury  to  his  person."  A  Jury  trial  resulted  in  a 
verdict  and  judgment  sentencing  the  appellant  to  the  peniten- 
tiary for  two  and  one-half  years.  The  verdict  reads  as  fol- 
lows: "We,  the  jury,  find  the  defendant  guilty,  and  fix  his 
punishment  at  two  and  one-half  years  in  the  penitentiary.  Dow 
Holten,  Foreman." 

The  grounds  relied  upon  for  a  new  trial  are  because  the 
■r>9i  court  misinstructed  the  jury,  or  refused  to  properly  instruct 
the  jury,  and  because  the  verdict  was  against  the  law  and  evi- 
dence. At  the  conclusion  of  the  testimony  for  the  common- 
wealth the  appellant  asked  for  peremptory  instruction,  which 
was  refused  by  the  court.  Xo  evidence  was  offered  by  the  de- 
fendant. The  court,  in  its  first  instruction,  substantially  in- 
i^tructed  the  jury  that  ''if,  from  all  the  evidence,  they  believed 
bevond  a  reasonable  doubt  that  the  defendant,  l)efore  the  findinjr 
of  the  indictment,  and  prior  to  March  1,  1901,  did  feloniously 
take  a  pocketbook  and  seven  dollars  in  money,  or  any  part 
thereof,  the  personal  property  of  Esau  Ecklcr,  from  his  presence, 
and  against  the  -will  of  said  Eckler,  by  violence  or  putting  said 
Eckler  in  fear  of  some  immediate  injury  to  his  person,  they 
should  find  tlie  defendant  guilty,  and  fix  his  punishment  at 
confinement  in  the  penitentiary  for  not  less  than  two  years  nor 
more  than  ten  years,  in  their  discretion,  governed  by  the  proof." 
The  second  instruction  was  in  regard  to  petit  larceny.  The 
third  instruction  was  to  the  effect  that,  if  the  jury  believed  the 
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•defendant  guilty  beyond  a  reasonable  doubt,  but  entertained  a 
reasonable  doubt  as  to  the  degree  of  his  guilt,  they  should  find 
liim  guilty  of  petit  larceny  only.  The  fifth  instruction  was  to 
the  effect  that  if,  upon  the  whole  case,  the  jury  entertained 
-a  reasonable  doubt  of  the  guilt  of  the  defendant  having  been 
proven,  they  should  acquit  him.  The  contention  of  appellant 
IS  that  there  was  no  evidence  tending  to  prove  that  the  appel- 
lant committed  the  offense  of  robbery.  The  evidence  as  to  the 
taking  of  the  pocketbook  in  question  was  given  by  Esau  Eckler, 
and  is  in  words  as  follows:  "I  am  acquainted  with  Mat  Jones, 
the  defendant,  I  have-  known  him  for  several  years.  Some 
time  in  December,  1900,  shortly  before  Christmas — I  think  it 
"vvas  on  court  day — Mat  Jones  came  up  to  me  at  the  corner  of 
Main  ^^^  and  Pike  streets,  in  Cynthiana,  Harrison  county,  Ken- 
tucky, about  4  o'clock  in  the  afternoon.  I  think  it  was 
•about  that  time  for  the  4  o'clock  train  was  just  blowing.  I 
asked  Jones  if  he  had  seen  my  son,  James  Eckler.  He  said 
that  he  had  and  that  he  would  take  me  to  him  if  I  would  go. 
T  told  him  I  would,  as  I  wanted  to  get  him,  and  go  home.  We 
then  walked  north  on  Main  street  a  short  distance  below  where 
the  new  church  was  being  built,  and  to  the  head  of  the  alley. 
Jones  then  asked  me  if  I  would  change  a  quarter  for  him,  and 
I  told  him  I  thought  I  could,  and  took  my  pocketbook  from  my 
pocket,  which  was  a  leather  pouch,  or  'ridicule,'  as  I  called  it, 
^closing  by  means  of  a  draw-string.  I  held  the  book  in  my  left 
"hand,  and  put  my  right  hand  into  it  and  drew  out  a  dime,  and 
just  as  I  was  putting  my  hand  in  the  book  a  second  time  Jones 
reached  over  and  took  the  book  from  my  hand,  and  ran  up  the 
alley.  I  called  to  him  to  stop  with  my  pocketbook,  but  he 
•didn't  stop.  I  had  about  seven  dollars  in  the  book  and  my  tax 
receipt.  I  had  paid  my  taxes  that  day."  On  cross-examination 
l^]ckler  testified  as  follows:  "I  was  holding  my  pocketbook  in  my 
left  hand,  and  had  my  right  hand  in  it,  and  Jones  grabbed  it  out 
■of  my  hand,  and  ran  up  the  alley."  There  was  other  testimony 
tending  to  show  that  the  appellant  really  had  the  pocketbook  in 
Ins  possession,  but  no  witness  testified  about  the  transaction  of 
taking  except  Eckler.  Counsel  for  appellant  cites  many  au- 
thorities showing  that  there  must  be  some  force  used  in  the  tak- 
ing of  the  property,  or  that  tlie  injured  party  must  have  been 
put  in  some  fear.  It  may  be  conceded  that  the  authorities  sus- 
tain this  contention  of  appellant,  but  it  is  the  contention  of 
appellee  that  the  facts  and  circumstances  proven  in  this  case 
sustain  the  verdict,  and  that  the  jury  were  authorized  under  the 
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evidence  to  find  the  defendant  guilty  of  the  charge  of  rohhcry,. 
and  cites  ^^^  several  decisions  of  this  court  in  support  of  his 
contention.  In  Williams  v.  Commonwealth,  20  Ky.  Law  Eep. 
1850,  50  S.  W.  240,  the  court  had  under  consideration  the  law 
governing  tlie  offense  of  robhery.  The  injured  party  in  this  case 
testified  as  follows:  "I  was  standing  with  my  hack  to  this  col- 
ored man,  and  he  got  behind  me  and  wrenched  the  pocketbook 
out  of  this  [left]  hand;  and,  of  course,  he  being  stronger  than 
I.  I  had  to  give  way  to  him,  and  let  him  have  it."  On  cross- 
examination  she  said :  "Xo,  because  you  do  not  know  more  than 
just  take  it  from  your  hand.  That  man  took  it  by  main  force 
from  my  hand."  The  court,  in  discussing  the  testimony,  said : 
"The  crime  of  robbery  in  this  state  is  the  same  as  at  common 
law.  The  statute  docs  not  attempt  to  define  the  crime;  only 
provides  the  penalty.  We  are  clearly  of  the  opinion  that  the 
testimony  of  the  commonwealth,  if  true,  showed  that  the  crime 
of  robbery  had  been  committed."  In  Davis  v.  Commonwealth, 
21  Ky.  Law  Eep.  1295,  54  S.  W.  959,  this  court  again  had  under 
consideration  the  offense  in  que>tion.  In  discussing  the  case 
it  said :  'Tt  will  be  observed  that  the  snatching  of  the  money 
from  Barton's  hand  was  excluded  from  the  jury  by  the  second 
instruction,  as  evidence  of  actual  violence.  We  think  this  fact 
was  evidence  to  go  to  the  jury,  and  tliev  should  have  l)een  in- 
structed to  convict  if  tlie  money  was  taken  against  Barton's  will 
by  actual  force.''  In  Blanton  v.  Commonwealth,  22  Ky.  Law 
Eep.  515.  5S  S.  W.  422.  the  court,  in  discussing  the  offense  of 
robbery,  said:  ''Tlie  taking  must  be  1)y  violence,  or  by  putting 
the  owner  in  fear;  but  botli  of  these  circumstances  need  not 
concur:  Williams  v.  Connnonwealth.  20  Ky.  Law  Eep.  1850, 
5(1  S.  W.  240.  Tender  the  rule  announced  in  this  case,  and  the 
autluu'ities  cited  therein,  tlie  indictiiient  is  sufficient.  It  was 
held  in  the  same  case  that  to  snatch  a  pocketbook  from  another's 
hand  was  robliery.  and  in  Snyder  v.  Commonwealth,  21  Ky.  Law 
1^'p.  15:58.  55  S.  W.  g:9,  it  *••'»  was  held  that,  if  the  "victim 
was  pu>lied  or  shoved  about  by  the  jiickpocket  or  his  assoeiate 
for  tlie  |)urpose  of  diverting  bis  attention,  and  the  crime  is  then 
accomplished,  it  is  robbery.  evr'U  if  tlie  victim  is  at  the  time  un- 
aware of  his  Ifiss."'  Tliis  court,  in  the  recent  case  of  Coiiinion- 
wealth  V.  Davis  (filed  January  10.  1902),  23  Ky.  Law  Eep.  1717, 
<)(i  S.  W.  27,  bad  under  considei'ation  the  crime  of  rohltery. 
After  stating  the  case,  the  court  said:  '''J'lie  prosecuting  witness 
testified  that  she  was  walking  along  Fourth  street  about  1 
o'clock  in  the  daytime;  that  she  saw  two  boys  in  a  yard  of  an 
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■empty  house;  that,  after  she  passed  beyond,  one  of  them 
slipped  up  behind  her,  grabbed  her  purse  which  she  was  carry- 
ing in  her  hand,  and  that  she  resisted  with  all  her  force,  but 
that  he  slipped  one  of  his  hands  over  her  wrist,  and  wrenched 
her  pocketbook  out  of  her  hand  with  his  other  hand;  and  that 
it  contained  ten  dollars;  and  that  the  boy  ran  off  with  it,  she 
pursuing."  The  court  then  proceeded  to  refer  to  the  facts  which 
in  law  constitute  robbery,  which  are  stated  substantially  as  con- 
tended for  by  appellant.  The  court  then  said:  "It  is  not  so 
much  the  extent  and  degree  of  violence  which  makes  the  crime 
as  the  success  thereof.  Any  force  which  is  sufficient  to  take 
the  property  against  the  owner's  will  is  all  that  is  necessary  to 
make  up  the  crime  of  robbery."  Under  the  Civil  Code  of  Prac- 
tice this  court  cannot  reverse  a  judgment  of  conviction  if  there 
'be  any  evidence  tending  to  establish  the  guilt  of  the  accused. 
In  this  case  it  must  be  conceded  that  the  snatching  of  the  pocket- 
"book  from  the  hand  of  Ecklor  required  some  force  or  violence, 
and  the  jury  might  perhaps  infer  from  all  the  statements  o^ 
the  witness  that  he  was  put  in  some  fear,  else  he  would  have 
made  greater  effort  to  recapture  his  money;  hence  it  seems 
to  us  that,  taking  all  the  testimony  introduced  in  this  case,  there 
was  evidence  tending  to  show  that  the  appellant  took  the 
^^^  pocketbook  and  money  by  violence,  and  probably  put  the 
witness  in  some  fear.  It  is  true  that  the  witness  did  not  state 
that  he  was  put  in  fear,  nor  that  he  tried  to  hold  onto  the  pocket- 
book;  he  does  not  appear  to  have  been  asked  specially  on  these 
points;  in  fact,  the  snatching  or  grabbing  and  jerking  of  pocket- 
book  out  of  the  witness'  hand  was  probably  done  so  quickly  that 
he  had  no  chance  to  actively  resist;  and,  if  this  be  true,  we  think 
such  taking  or  snatching  must  l)e  construed  as  taking  l^y  vio- 
lence or  force.  It  results  from  the  foregoing  that  the  court 
did  not  err  in  respect  to  the  giving  or  refusing  of  instructions. 
For  the  reasons  indicated,  the  judgment  is  aflirmed. 

The  Offense  of  Rohbrry  is  not  coimnitted  by  the  mere  takinpr  or 
snatching  of  property  from  tlie  person  of  another;  but  if  violence  is 
done  to  the  person  at  the  time  of  the  snateliing,  the  crime  may 
■amount  to  robberv:  See  the  monographic  note  to  State  v.  Mc- 
Cune,  70  Am.  Dec'  ]S4,  1S."5;  Smith  v.  State,  117  Ga.  320,  97  Am. 
.St.    Eep.    165,    43    S.    E.    73G. 
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EEID'S  ADMINISTEATOE  v.  BENGE. 
[112  Ky.   810,  66  S.   W.   997.] 

WILLS — Limitations. — A  will  may  be  probated  at  any  time' 
■within  ten  years  after  the  death  of  the  testator,  under  the  Kentucky 
statute,      (p.    335.) 

WILLS — Vesting  of  Estate  Under — Delay  in  Probating. — The 
estate  of  a  devisee  under  a  will  vests  at  the  time  of  the  testator's 
death,  although  the  will  is  not  probated  until  seven  years  there- 
after, and  to  devest  such  title  there  must  be  either  conveyance^ 
prescription    or    estoppel,     (p.    336.) 

ESTOPPEL — Ignorance. — A  person  cannot  be  charged  with 
fraud  or  held  to  be  estopped  where  he  is  ignorant  of  the  truth  ajrid 
does  no  act  of  any  nature,     (p.  337.) 

WILLS — Estoppel  Against  Devisee. — The  act  of  a  testator 
in  not  disclosing  to  some  person  the  place  where  his  will  conld  be 
found,  thus  causing  a  long  delay  in  having  it  probated  after  his 
death,  does  not  create  an   estoppel  against  his  devisee,     (p.  33V.) 

WILLS — Delay  in  Probating — Estoppel  Against  Devisee. — If 
a  will  is  not  probated  for  several  years  after  the  death  of  the  testa-' 
tor,  because  of  the  ignorance  of  the  interested  parties  of  its  exist- 
ence, and  an  only  heir  has  taken  possession  of  the  testator's  estate 
and  executed  a  mortgage  thereon,  the  devisee  named  in  the  will 
is  not  estopped  to  claim  and  take  the  land  as  against  such  mortgagee, 
(pp.    337,  '338.) 

J.  D.  Black,  for  the  appellant. 
D.  Iv.  Eawlings,  for  the  appellee. 

812  WHITE,  J.  In  Octoher,  18SS.  T.  T.  Eeid  died  in  Clay 
county  never  having  uiarried  or  had  issue.  His  only  heir  at 
law  was  J.  W.  Eeid,  Sr.,  his  father,  the  mother  having  died 
])rior  to  the  death  of  T.  T.  Eeid.  After  the  death  of^T.  T. 
Eeid,  liis  father,  as  heir  at  law,  took  possession  of  the  real  es- 
tate left  by  T.  T.  Eeid,  containing  probably  three  huntlrcd 
acres.  Jn  April,  1890.  J.  W.  Eeid,  Sr..  borrowed  of  appellee^ 
E.  J.  I'engo.  six  hundred  dollars,  and  to  secure  its  repayment 
executed  a  moi-tgage  on  the  tract  of  land  that  had  formerlv  been 
owned  by  T.  T.  Efid.  and  which  J.  W.  Eeid.  Sr.,  then  thought 
lie  had  iidieritcd  from  his  son  T.  T.  Eei(h  This  mortgage  was 
properly  executed,  delivered,  and  ])ut  to  record  in  the  proper 
office.  After  the  execution  and  fleliverv  of  this  moi'tgage  to 
apix'llee.  the  nioi'tiiagor.  .T.  \\'.  Eeid.  Sr..  dieil.  and  administra- 
tion was  had  on  his  (--tate  liv  J.  W.  Eeiil.  .Tr.  ''.Fhe  ajijiellee 
instituted  tbis  action  to  (•ollcct  her  (]el)t  of  six  hundred  doHar*: 
from  th.e  estate  of  J.  W.  Eeid.  Sr.,  and  to  enforce  her  mortgaiie 
lien   on    the   tract   of   land.     The    administrator   and    heirs    at 
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law  of  J.  W,  Eeid,  Sr.,  were  all  made  parties.  To  this  action 
certain  of  the  children  of  J.  W.  Eeid,  Sr.,  brothers  and  sisters 
of  T.  T.  Eeid,  deceased,  filed  answer,  being  already  parties 
hereto,  and  denied  that  at  the  date  of  the  execution  of  the  mort- 
gage by  J.  W.  Eeid,  Sr.,  to  appellee,  or  at  all,  the  said  J.  W, 
Eeid,  Sr.,  had  title  to  the  land,  or  that  the  same  ever  descended 
to  him  from  his  son  T.  T.  Eeid,  their  brother.  They  pleaded 
that  at  the  regular  term  of  the  Clay  county  court  in  May,  1895, 
there  was  produced  and  probated  the  will  of  T.  T.  Eeid,  by 
which  will  the  land  mortgaged  was  devised  to  them  in  conjunc- 
tion with  their  father,  J.  W.  Eeid,  Sr. ;  that  is  to  say,  the  father 
was  devised  one-fourth  the  land,  and  the  other  three-fourths  to 
appellants,  his  brothers  and  sisters.  Appellants  therefore  de- 
nied appellee's  right  ^^^  to  a  lien  upon  the  land,  at  least  to  the 
extent  of  their  interest — three-fourths — derived  under  the  will 
of  T.  T.  Eeid.  By  reply  the  existence  and  probate  of  the  will 
was  formally  denied.  The  only  proof  taken  was  that  of  ap- 
pellee, who,  if  competent  for  any  purpose  established  the  just- 
ness of  her  claim  against  J.  W.  Eeid,  Sr.,  which  was  never  an 
issue,  and  her  entire  ignorance  of  the  will  of  T.  T.  Eeid  until 
it  was  probated  in  1895,  more  than  five  years  after  she  had 
loaned  the  money  to  J.  W.  Eeid,  Sr.,  and  accepted  the  mortgage 
as  security.  With  this  proof  and  the  copy  of  the  probated  will 
and  orders  of  the  county  court  the  case  was  submitted  for  final 
hearing.  The  court  adjudged  to  appellee  a  lien  on  the  whole 
of  the  land  to  satisfy  her  debt,  and  decreed  a  sale  thereof,  and 
to  reverse  that  judgment  this  appeal  is  prosecuted. 

It  may  be  said  at  the  outset  that  there  is  no  pretense  or 
plea  that  the  devisees  (appellants)  were  guilty  of  any  fraud  b^i 
suppressing  the  will,  or  in  fact  knew  that  such  paper  existed  till 
long  after  the  execution  of  appellee's  mortgage.  It  seems  to 
be  conceded  that  all  parties  acted  in  good  faith  upon  the  facts 
as  they  knew  them.  The  question,  then,  presented  for  our  con- 
sideration, is :  Is  the  equity  of  appellee,  accpiired  under  the 
mortgage  executed  ])y  J.  W.  Eeid,  Sr.,  Avhen  all  parties  believed 
he  was  the  legal  owner  by  reason  of  being  heir  at  law,  and  five 
years  before  the  discovery  of  the  will  of  T.  T.  Eeid  superior  ta 
the  legal  title  of  the  devisees  under  the  will?  It  is  eonecdcd 
that  no  statiite  of  limitation  applies  to  bar  ap]icllants'  rii^lit  to 
recover,  for  it  is  well  settled  in  this  state  that  a  will  may  be 
probated  at  any  time  within  ten  years  after  the  death  of  tlic 
testator:  Allen  v.  Froman,  9G  Ky.  313.  IG  Ky.  Law  Eop.  (>'U, 
28  S.  W.  497.     The  will  in  the  case  at  bar  was  probated  seven 
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Years  after  testator's  death.  There  is  no  plea  of  fraud  either 
in  suppressing  the  will  or  in  ^^^  inducing  the  appellee  to  part 
with  her  money  on  the  faith  of  the  mortgage  security  by  any 
of  the  appellants,  at  least  with  any  knowledge  or  information 
of  their  rights  in  the  land.  As  we  understand  the  contention 
of  counsel,  his  position  is  that  by  reason  of  the  negligence  of 
testator  in  so  placing  his  will  as  not  to  be  found  for  seven 
years  after  his  death,  though  this  may  not  have  been  actually 
intended,  and  by  reason  of  laches  of  appellants,  devisees  there- 
under, in  not  producing  the  will,  the  appellee  has  acquired  an 
equitable  claim  superior  to  the  legal  title  under  the  will.  By 
section  16,  chapter  113,  of  the  General  Statutes,  in  force  at  the 
death  of  T.  T.  Eeid,  it  is  provided  that  the  will  speaks  as  of 
the  testator's  death,  unless  a  contrary  intent  appear  by  the  will : 
Alexander  v.  "Waller,  6  Bush,  330.  It  was  held  as  far  back  as 
1837  in  the  case  of  In  re  Payne's  Will,  4  T.  B.  Mon.  423,  that 
the  interest  of  a  devisee  vested  the  instant  of  testator's  dcatli, 
and  was  not  lost  by  destruction  of  the  will  before  probate. 
This  case  has  never  been  questioned  in  this  state,  so  far  as  wo 
are  informed.  Applying  that  rule  here,  it  is  clear  that  at  tlie 
death  of  T.  T.  Eeid,  in  1888,  the  appellants,  devisees  under 
his  will,  had  a  vested  estate  in  his  lands,  as  the  will  provided. 
To  devest  them  of  this  title  there  must  be  cither  conveyance, 
prescription,  or  estoppel  in  some  form.  It  is  not  pretended  that 
there  is  a  conveyance,  or  that  their  right  to  claim  under  the  will 
is  barred  by  any  statute  of  limitation.  An  estoppel  is  defined 
by  Bouvier  to  be  "the  preclusion  of  a  person  from  asserting  a 
fact  by  previous  conduct  inconsistent  tliercwith  on  his  own  part 
or  the  part  of  those  under  whom  he  claims,  or  by  an  adjudica- 
tion upon  his  rights  which  he  cannot  be  allowed  to  call  in  ques- 
tion." Stephens  defines  "estoppel" :  ''A  preclusion  in  law  which 
prevents  a  man  from  alleging  or  denying  a  fact  in  conscqnoncf' 
of  his  own  previous  act,  allegation,  ^*^  or  denial  of  a  contrary 
tenor."  Blackstone's  definition  is :  "A  special  plea  in  bar,  which 
happens  where  a  man  has  done  some  act  or  executed  some  dcci] 
wliich  preclude?  him  from  averring  anvthing  to  the  contrary. *' 
It  is  the  foundation  of  the  doctrine  of  estoppel  that  the  party 
cstop[)ed  has  desi,crnedly  so  acted  or  spoken  as  to  induce  others 
to  change  their  position  injuriously  to  themselves;  in  otl\er 
words,  tlie  doctrine  of  estop])cl  is  founded  on  tlie  fraud  of  the 
party  who  is  held  estopped.  But,  to  be  guilty  of  fraud,  a  per- 
son must  kno\vin,Ldy  do  or  say  that  which  is  inconsistent  with 
hoiie-ty  and  truth,  or,  regardless  of  what  the  truth  may  he,  in- 
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■duce  a  person  to  act.  There  can  be  no  case  found  where  any 
person  was  ever  charged  with  fraud  or  held  to  be  estopped  where 
lie  was  ignorant  of  the  truth  and  did  no  act  at  all.  In  the 
•case  at  bar  the  devisees  under  the  will  of  T.  T.  Eeid  did  noth- 
ing, said  nothing,  and  at  that  time  were  in  entire  ignorance  of 
the  existence  of  a  will,  or  that  they  had  any  rights  in  the  prop- 
erty. In  fact,  if  there  was  no  will,  which  they  then  believed 
to  be  the  truth,  they  knew  that  they  had  no  right,  title,  or  in- 
terest in  the  land.  They  knew  that  without  a  will  the  land 
descended  to  their  father,  J.  W.  Reid,  Sr.  There  can  be  no 
■act  of  appellants  that  could  by  any  rule  of  law  be  held  to  estop 
them  from  claiming  under  the  will  of  T.  T.  Eeid.  It  may  be 
said  that  a  person  may  speak  a  falsehood  or  act  a  falsehood, 
but,  if  he  does  no  act,  and  remains  silent,  he  cannot  be  charged 
with  fraud  or  be  estopped  without  he  knew  the  truth  when  his 
nonaction  or  being  silent  is  said  to  have  induced  another  to  act 
to  his  own  injury.  Likewise  there  can  be  no  estoppel  of  ap- 
pellants by  reason  of  the  act  of  the  testator  in  not  disclosing  to 
some  person  the  place  where  his  will  could  be  found.  He  was 
not  called  upon  to  publish  the  fact  that  he  had  made  a  will 
for  the  protection  of  appellee,  for  it  was  some  two  years  after 
81G  rp^  rp^  Ecid's  death  that  appellee  had  any  claim  of  lien  upon 
the  land.  Surely,  a  dead  person  cannot  be  charged  with  neg- 
ligence, or  be  estopped,  or  create  matters  of  estoppel  by  a  failure 
to  act  after  his  death;  yet  this  would  be  the  effect  of  holding 
that  appellants  are  chargeable  with  the  fact  that  the  will  was 
not  found  before  appellee's  mortgage  was  executed  by  reason  of 
some  act  or  omission  of  T.  T.  Eeid.  There  seems  to  be  a  dearth 
■of  authority  on  the  exact  question  here  presented.  After  dili- 
gent search  learned  counsel  for  appellee  finds  only  one  case 
that  approaches  the  question,  and  after  diligent  search  bv  us  we 
have  failed  to  add  anotlier.  Tlie  case  found  is  Chadwick  v. 
Turner,  1  Ch.  App.  310.  There  the  court  held,  under  a  registra- 
tion act,  that  after  six  months,  there  being  no  registration  of 
a  will,  the  devisee  would  take  subject  to  a  mortgage  executed 
by  the  heir  at  law.  The  case  cited,  coming  from  such  eminent 
authority,  would  have  great  weiglit  with  us  if  it  did  not  de- 
pend entirely  on  an  act  requiring  registration  of  wills.  But 
that  case  is  not  authority  in  tliis  state  for  the  reason  tluit  here 
we  have  no  law  requiring  wills  to  be  registered  or  recorded 
within  any  given  time.  This  court  has  held  that  a  will  may 
be  probated  at  any  time  till  the  cause  of  action  to  prol)ate  is 
.barred  by  the  ten  year  statute  of  limitation.     There  is  no  .^tat- 
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ute  requiring  wills  to  be  refristered  or  recorded  or  probated,  like 
there  is  of  conveyances ;  and  in  the  absence  of  such  statute 
and  in  the  absence  of  fraud  in  suppression  or  destruction  of 
wills,  the  devisees  therein  take  the  property  when  the  will  is 
probated,  which,  as  we  have  said,  may  be  at  any  time  within 
ten  years  from  the  testator's  death. 

We  conclude,  therefore,  that  appellants  have  not  been  devested 
in  any  way  of  their  legal  title  to  the  three-fourths  of  the  land 
devised  by  T.  T.  Reid,  and,  not  having  been  devested,  ^^"^  it  is 
superior  to  appellee's  mortgage;  wherefore,  for  the  reasons  in- 
dicated, the  judgment  is  reversed,  and  cause  remanded  for  judg- 
ment, with  decree  of  sale  in  favor  of  appellee,  Eenge,  as  against 
one-fourth  the  land  embraced  in  the  mortgage  only,  and  for 
proceedings  consistent  herewith. 


A  Will  may  be  admitted  to  probate  at  any  time  after  the  testn- 
tor's  death,  in  the  absence  of  any  statutory  limitation:  Shumwny 
V.  Holbronk,  1  Pick.  116,  11  Am.  Dec.  15.9;  Haddock  v.  Boston  etc. 
R.  R.,  146  Mass.  155,  4  Am.  St.  Rep.  295,  15  V.  E.  495;  bnt  acts 
done  and  rights  acquired  under  a  previous  grant  of  administration 
will  be  protected:  Rebhan  v.  Mueller,  114  111.  343,  55  Am.  Rep. 
869,  2  N.  E.  75. 

One  mail  he  Estopped  bv  his  silence:  Wampol  v.  Kountz,  14  S.  Dak.. 
334,  86  Am.  St.  Rep.  765,  85  N.  W.  595.  But  silence,  in  order  to 
work  an  ecjuitable  estoppel,  must  be  with  intent  to  mislead:  Maple 
V.  Kussart,  53  Pa.  St.  349,  91  Am.  Dec.  214;  Beaupland  v.  Mc- 
Keen.  28  Pa.  St.  124,  70  Am.  Dec.  115.  See,  too,  Blodgett  v.  Perrv, 
97  Mo.  263,  10  Am.  St.  Rep.  307,  10  S.  W.  891;  Traders'  Xat.  Bunk 
V.  Rogers,  167  Mass.  315,  57  Am.   St.  Rep.  458,  45  X.  E.  923. 
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WOOD  V.  MAINE  CENTEAL  EAILEOAD  COMPANY. 

[98  Me.  98,  56  Atl.  457.] 

CARRIER  OF  PASSENGERS — Baggage,  Duty  of  to  Transport. 

The  existence  of  the  relation  of  passenger  and  carrier  entitles  the 
passenger  to  have  his  personal  baggage  transported  at  the  same  time 
without    additional    charge,     (p.    341. )i 

CARRIERS  OF  PASSENGERS — Responsibility  of  for  Baggage. 
A  carrier,  with  respect  to  baggage  accompanying  a  passenger,  incurs 
the  responsibility  of  a  common  carrier  of  merchandise,  and  is  liable 
as  an  insurer  of  the  baggage,  except  in  the  case  of  vis  major  or  the 
public  enemy,     (p.   341.) 

CARRIERS  OF  PASSENGERS— Liability  of  for  Baggage.— 
If  a  passenger  docs  not  accompany  his  baggage  in  its  transportation, 
the  carrier  does  not  incur  the  liability  of  an  insurer  of  the  baggage, 
unless  the  pa'?senger's  failure  to  accompany  it  is  due  to  the  carrier's 
fault,      (p.    341.)l 

CARRIERS  OF  PASSENGERS —Baggage,  When  Liable  for 
Only  as  a  Gratuitous  Bailee. — If  a  carrier  receives  baggage,  under- 
standing that  it  will  go  forward  as  the  baggage  of  a  passenger,  but 
he  does  not  intend  to,  and  in  fact  does  not,  accompany  it,  the  car- 
rier is  liable  only  as  a  gratuitous  bailee,     (pp.  342,  343.) 

CARRIERS  OF  PASSENGERS,  When  not  Answerable  for  Bag- 
gage in  Their  Possession  as  Gratuitous  Bailees. — If  a  carrier  of  i)as- 
sengers  has  baggage  in  its  possession  as  a  gratuitous  bailee,  whicli 
it  deposits  in  an  ordinarily  well  constructed  baggage-room  with  doors 
and  windows  closed  in  the  ordinary  manner,  it  is  not  liable  for  the 
loss  of  the  bn<Tgage  through  tlie  felonious  entrance  of  a  thief  ef- 
fected by  breaking  a  pane  of  glass  in  one  of  its  windows,     (p.  343.) 

Action  for  the  loss  of  baggage  wliich  had  lieen  intrusted  by 
the  plaintiff  to  tlie  defendant  and  by  the  latter  carried  to  its 
destination  without  the  former  accompanying  it  and,  being 
there  deposited  in  its  baggage-room,  had  been  stolen  therefrom. 

W.  M.  Hilton,  for  the  plaintiiT. 

N.  and  H.  B.  Cleaves,  S.  C.  Perry  and  H.  W.  Swasey,  for 
the  defendant. 

(339) 
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»»  WIIITEHOUSE,  J.  In  this  case  the  first  count  in  the 
writ  sets  out  an  express  contract,  on  the  part  of  the  defendant 
as  a  common  carrier,  to  transport  the  plaintiff's  trunk  with 
its  contents  safely  from  Portland  to  Wiscasset  and  there  to 
deliver  it  to  the  plaintiff.  The  second  is  on  an  alleged  contract 
by  the  defendant  as  a  warehouseman  to  receive  from  the  plain- 
tiff, and  safely  keep  and  deliver  to  him  his  trunk  and  its  con- 
tents upon  demand.  The  defendant  pleads  to  the  first  count 
that  it  was  not  liahle  to  plaintiff  as  a  common  carrier  for  the  loss 
of  his  property,  and  to  the  second  count  that  as  a  warehouseman 
it  used  reasonable  and  ordinary  care  and  diligence  in  keeping 
the  property;  and  that  the  defendant's  baggage-room  in  Wis- 
casset was  broken  open  and  entered  by  thieves  and  the  contents 
of  the  trunk  stolen  without  the  fault  of  the  defendant. 

On  the  IGth  of  June,  1903,  the  plaintiff  bought  a  passenger 
ticket  from  Asbury  Park,  New  Jersey,  to  Boston,  and  had  his 
trunk  checked  through  to  Wiscasset,  Maine.  The  plaintiff  tes- 
tified that  he  paid  ^^  "an  additional  price,"  or  "extra  charge" 
over  and  above  the  price  of  his  ticket  to  have  the  trunk  checked 
through  to  Wiscasset,  but  he  was  unable  to  remember  whether 
this  "extra  charge"  was  seventy-five  cents  or  or  one  dollar  and 
twenty-five  cents.  The  check  found  on  the  plaintiff's  trunk 
was  the  ordinary  paper  check  usually  attached  to  trunks  of 
passengers  on  the  roads  over  which  this  trunk  was  carried. 
The  plaintiif  came  to  Boston  as  a  passenger  on  the  same  train 
with  the  trunk,  arriving  there  on  the  morning  of  June  17th, 
He  remained  in  Boston  the  entire  day  and  in  the  evening  con- 
tinued his  journey  by  boat  from  Boston  to  Bath.  There,  on  the 
morning  of  June  18th,  he  bought  a  ticket  on  which  he  traveled 
over  the  defendant's  railroad  from  Bath  to  Wiscasset,  arriving 
there  about  9  :30  in  the  forenoon  of  that  day.  In  due  course  of 
transportation  upon  the  check,  the  plaintiff's  trunk  had  reached 
Wiscass'.'t  over  the  defendant's  railroad  from  I'ortland  at  2:55 
in  the  afternoon  of  the  day  preceding,  Init  no  ono  appearing  thcro 
to  receive  it  on  its  arrival,  it  was  duly  deposited  in  tlie  baggage- 
room  with  otlicr  baggage.  The  plaintiff  did  not  call  for  it  until 
the  afternoon  of  the  ISih  about  twenty-four  hours  after  its 
arrival. 

It  is  contended  that  the  facts  thus  disclosed  are  insufficient 
to  establish  tlie  liability  of  llie  defendant  as  a  common  carrier 
and  an  insurer  of  tlie  trunk,  and  that  it  can  only  be  be  liable 
either  as  a  gratuitous  bailee  or  as  a  warehouseman. 
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It  is  settled  and  familiar  law  respecting  public  carriers  of  pas- 
sengers, that  the  existence  of  the  relation  of  passenger  and  car- 
rier between  the  parties  entitles  the  passenger  to  have  his  per- 
sonal baggage  transported  at  the  same  time  without  any  ad- 
ditional charge  for  the  freight.  No  separate  contract  is  re- 
quired for  the  carriage  of  mere  personal  baggage  which  is  ac- 
companied by  the  passenger  in  its  transportation.  The  fare  for 
the  transportation  of  the  passenger  includes  compensation  for 
the  carriage  of  the  baggage;  and  with  respect  to  such  baggage, 
the  carrier  of  passengers  incurs  the  responsibility  of  common 
carriers  of  merchandise,  and  becomes  liable  as  an  insurer  of 
the  baggage,  except  in  cases  of  'Sis  major"  or  the  public  enemy. 
But  in  the  absence  of  any  special  agreement  therefor  the  carrier 
does  not  incur  this  liability  as  an  insurer  of  the  baggage,  unless 
the  passenger  accompanies  it  in  its  transportation  or  is  pre- 
vented from  so  *^^  doing  by  the  fault  of  the  carrier:  Wilson 
V.  Grand  Trunk  Ey.  Co.,  56  Me.  GO,  96  Am.  Dec.  495,  57  Me. 
138,  2  Am.  Eep.  26";  Graffam  v.  Boston  etc.  E.  E.  Co.,  67  Me.  234. 
"If,  therefore,  that  which  would  have  been  properly  baggage 
had  it  been  accompanied  by  the  owner  as  a  passenger  should 
by  accident  or  mistake  be  accepted  by  the  carrier  for  transpor- 
tation without  being  accompanied  by  the  owner,  and  when  he 
is  not  or  does  not  become  a  passenger,  the  carrier  would  not 
have  it  in  the  character  of  baggage,  and  would  not  be  respon- 
sible for  it  as  such For  although  the  measure  of  the 

liability  of  the  carrier  of  the  baggage  is  the  same  as  that  of 
the  common  carrier  of  goods  as  freight,  the  risk  incurred  l)y 
the  carrier  in  the  two  cases  is  not  always  the  same.  Wlicre  tlie 
baggage  is  accompanied  by  the  owner,  as  the  carrier  has  the 
right  to  suppose  will  be  the  case,  emergencies  may  arise  in  wliich 
his  care  and  attention  to  it  may  preserve  it  from  loss;  and  where 
his  journey  has  been  safely  made,  the  carrier  may  at  once  de- 
liver to  him  his  baggage"' :  Hutcliinson  on  Carriers,  sees.  701, 
702;  Collins  v.  Boston  etc.  E.  E.  Co.,  10  Cush.  506. 

In  Beers  v.  Boston  etc.  E.  E.  Co.,  67  Conn.  417,  52  Am.  St. 
Eep.  293,  34  Alt.  541,  the  defendant  company  received  from 
another  carrier  and  transported  the  plaintiff's  trunks  upon  ilie 
erroneous  assumption  created  by  the  checks  on  the  trunks  tliat 
they  were  the  personal  baggage  of  passengers  who  had  purchased 
tickets  over  the  defendant's  road  as  a  connecting  carrier.  In 
fact  the  owner  of  the  trunks  traveled  by  anotlicr  route,  but  sup- 
posed that  the  trunks  were  properly  checked.  The  court  held 
that  the  defendant  did  not  receive  tlie  trunks  in  the  capacity  of 
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a  common  carrier  of  passengers  for  hire;  and  as  there  were  no 
passengers  accompanying  the  trunks  or  who  had  bought  tickets 
entitling  them  to  passage  with  their  trunks  over  defendant's 
road,  there  was  no  liability  of  the  defendant,  except  for  willful 
and  intentional  injury  to  the  trunks  in  its  possession.  So  in  the 
recent  case  of  Marshall  v.  Pontiac  etc.  E.  E.  Co.,  126  Mich.  45, 
85  N.  W.  242,  the  plaintiff  purchased  a  passenger  ticket  over  the 
defendant's  railroad  for  the  purpose  of  obtaining  a  check  upon 
which  his  tnmk  was  forwarded  as  baggage,  without  any  intention 
of  accompanying  the  baggage  in  its  transportation.  He  made 
the  journey  to  his  destination  by  his  own  private  conveyance, 
but  in  the  meantime  ^^^  the  baggage  had  arrived  and  as  the 
o^vner  was  not  there  to  receive  it,  the  trunk  was  deposited  in  the 
baggage-room  used  for  that  purpose.  The  second  night  after 
the  arrival  of  the  trunk,  the  baggage-room  was  feloniously  en- 
tered and  the  trunk  carried  away  by  thieves.  Some  four  months 
later  the  plaintiff  used  his  ticket  as  a  passenger  on  the  defend- 
ant's railroad.  The  court  held  that  the  plaintiff  was  not  a 
passenger  at  the  time  the  trunk  was  transported  over  the  road, 
and  that  at  the  time  it  was  stolen  from  the  baggage-room  the 
defendant  was  only  a  gratuitous  bailee,  and  not  being  guilty  of 
"gross  negligence"  it  was  not  liable  to  the  plaintiff.  In  this  case, 
however,  the  court  deemed  it  proper  to  close  the  opinion  with 
this  observation :  "We  must  not  be  understood  as  holding  that 
it  is  absolutely  necessary  for  the  passenger  to  go  upon  the  same 
train  with  his  baggage  in  order  to  entitle  him  to  have  his  bag- 
gage taken  care  of  at  his  destination  by  the  railroad  company 
as  a  warehouseman.  Where  the  passenger  purchased  his  ticket 
with  the  bona  fide  intention  to  use  it,  but  without  fault  upon  his 
part,  did  not  accompany  it,  but  went  upon  a  following  train,  a 
different  case  is  presented." 

In  the  case  at  bar  it  satisfactorily  appears  from  all  the  eri- 
dcnee  that  the  plaintiff's  trunk  was  received  by  the  carrier  in 
Xew  Jersey  in  tlie  ordinary  way  as  the  personal  baggage  of  a 
passenger,  in  the  expectation  that  it  would  be  accompanied  hv 
the  owner.  It  is  true  that  the  plaintilT  testifies  that  lie  paid  an 
''extra  amount"  to  have  the  trunk  '"cheeked  through  to  Wiscas- 
set,"  but  he  is  unable  to  state  the  precise  amount  paid  for  tliat 
purpose,  and  he  recalls  no  conversation  between  tlie  clieckcr 
and  himself  tending  to  show  tliat  the  trunk  was  to  be  forwarded 
as  freight  without  the  passenger.  He  received  only  the  ordinary 
passenger  check  for  the  trunk,  and  it  seems  prol)al)]e  from  all 
the  evidence  that  the  "additioiud  priee"  paid  l)y  him  was  only 
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the  ordinary  charge  for  the  transfer  of  the  baggage  of  passengers 
across  New  York  and  Boston.  The  conclusion  is  irresistible  that 
when  the  trunk  was  checked  at  Asbury  Park  both  the  parties  un- 
derstood that  it  was  to  go  forward  as  the  baggage  of  a  passeno-er. 
It  is  equally  clear  that  the  plaintiff  did  not  intend  to  accompany 
it  beyond  Boston,  and  it  is  admitted  that  he  did  not  in  fact  ac- 
company it  over  any  part  of  the  defendant's  railroad. 

■^^^  It  is  accordingly  the  opinion  of  the  court  that  the  defend- 
ant did  not  incur  the  full  responsibility  of  a  common  carrier  of 
goods,  and  that  at  the  time  the  trunk  was  rifled  of  its  contents, 
the  defendant  was  only  liable  as  a  gratuitous  bailee. 

But  with  respect  to  its  manner  of  storing  and  keeping  the 
trunk,  the  evidence  fails  to  show  that  the  defendant  was  guilty 
of  any  negiligence  which  would  render  it  liable,  as  a  gratuitous 
bailee,  to  compensate  the  plaintiff  for  the  loss  of  baggage  taken 
from  its  custody  by  shop-breakers  and  thieves.  The  trunk  was 
deposited  in  an  ordinarily  well-constructed  baggage-room  with 
the  doors  and  windows  secured  in  the  ordinary  manner  on  the 
night  in  question,  and  the  felonious  entrance  was  effected  by 
breaking  out  a  pane  of  glass  in  one  of  its  windows.  The  plain- 
tiff's conduct  indicated  that  he  regarded  this  baggage-room  as 
a  reasonably  safe  place  for  the  storage  of  baggage.  Wiscasset 
was  his  old  home.  He  must  have  been  familiar  with  tlie  con- 
dition of  the  baggage-room  of  the  defendant  company  at  tliat 
station.  "When  he  stopped  in  Boston,  he  knew  that  in  the  or- 
dinary course  of  transportation  his  trunk  would  reach  its  des- 
tination in  advance  of  his  arrival,  and  be  stored  in  this  bagizage- 
Toom  over  night.  After  his  arrival  he  made  no  haste  to  call  for 
it  and  showed  no  anxiety  in  regard  to  its  safety. 

There  was  no  want  of  ordinary  care  on  the  part  of  the  de- 
fendant respecting  the  custody  of  the  trunk. 

Judmient  for  the  defendant. 


XIABILITY  OF  COMMON    CARRIERS  FOR  THE    BAGGAGE  O] 
PASSENGERS.* 

I.     Nature  of  the  Liability. 

a.  That  of  Insurer. 

b.  Act  of  God  or  Public  Enemy  as  Defense. 
II.     What  Baggage  Includes. 

a.  On  What  It  Depends. 

b.  To  Whom  It  must  Belong. 

♦references  to  monographic  notes. 
Pow-pr  of  oarrier  to  limit  liability:    32  Am.  Dec.  41)5. 
Lisibility  for  articles  kept  in  passenger'.^  custody:   -12  .\m.  Pec.  37. 
A\'hat  constitutes  baggage:    71  Am.  Dec.  l-'i";  8  Am.  Rep.  .•;()2. 
I^iability  for  negligence  of  coniiecting  carrier:  3.')  Am.  Kep.  7us. 
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c.  Specific  Articles  of  Baggage. 

1.  Wearing  Apparel. 

2.  Money. 

S.  Valuable  Documents. 

4.  Jewelry. 

5.  Tools  and  Instruments. 

6.  Bedding  and  Household  Goods. 

7.  Weapons. 

8.  Books  and  Manuscripts. 

9.  Dogs, 

10.     Miscellaneous  Articles. 

d.  Merchandise  not  Included. 

1.  In  General. 

2.  May  be  by  Agreement, 

S.     Effect  of  Rule  of  Company  Against  Receiving  It.. 
4.     Knowledge  of  Character  of  Property. 

A.  Need  not  be  by  Direct  Statement. 

B.  Knowledge  by  Agent. 

C.  Need  not  Inquire  as  to  Contents — Fraud. 

e.  Disclosing  Value  of  Baggage  by  Passenger. 

f.  Liability  for  Extra  Baggage. 

m.     Connecting  Carriers. 

a.  May  Contract  Beyond  Own  Line. 

b.  Limiting  Liability  to  Own  Line, 

c.  English  Rule — American  Rules. 

d.  Presumptions,  Where  not  Known  Where  Loss  or  Injury 
Occurred. 

IV.    Limitation  of  Liability. 

a.  IIow  Far  Carrier  may  Restrict  His  Liability. 

b.  Effect  of  General  Notice  of  Nonliability. 
C.     May  Limit  Liability  by  Contract, 

1.  Generally. 

2.  Ticket  as  a  Contract. 

A.  Opposing  Views. 

B.  Must  have  Opportunity  and  Ability  to  Read 

It. 

3.  Limitations  must  be  Communicated  before  Journey 

Starts. 

4.  Unreasonable  Limitations. 

5.  Restrictions  by  One  Carrier  Available  to  Connect- 

ing Carrier. 

d.  Construction  of  Conditions. 

e.  Statutory  Enactments. 

1.  Prohibiting  Limitation  of  Liability. 

2.  Construction  of  Statute  Limiting  Liability. 

V.     When  Liability  Attaches. 

VI.     Delivery  to  Carrier. 

a.  Necessity  Therefor. 

b.  Custom  as  Showing  Delivery. 

c     Retcnticn  of  Control  of  Baggage  by  Passenger. 

1.  Effect  Thereof. 

2.  Steamsliip  Companies  as  Innkeepers. 

VII.     When  Liability  Ends. 

a.  After  Reasonable  Time. 

b.  Custom  as  Determining  Cessation  of  Liability. 

c.  Mu.st  have  Opportunity  to  Obtain  Baggage. 

d.  To  Whom  Delivery  must  be  Made. 

e.  Where  Taken  Charge  of  by  Government  Officials. 
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f.  Burden  of  Showing  Delivery  to  Passenger. 

g.  Liability  for  Property  Left  Behind  in  Car. 
VHI.    Liability  as  Warehouseman. 

IX.  Contributory  Negligence  of  Passenger. 

X.  Authority  of  Baggage  Master  as  to  Baggage. 

XI.  Power  of  Carrier  to  Establish  Regulations. 

Xn.  Liability  for  Willful  Acts  of  Employes. 

XIII.  Necessity  for  Payment  of  Fare  in  Advanc3. 

XIV.  When  Baggage  Should  be  Sent. 

a.  On  Same  Train. 

b.  Effect  of  Passenger  not  Accompanying  It. 
XV.     Measure  of  Damages. 

a.  For  Loss  or  Destruction. 

b.  For  Delay. 

c.  Place  of  Destination  as  Fixing  Damages. 

XVI.     Conflict  of  Laws. 
XVII.     What  Actions  will  Lie. 
XVIII.    Who  may  Sue. 

a.  In  General. 

b.  Principal  Suing  Where  Agent  was  Passenger. 

c.  Partners  or  Joint  Owners. 

d.  Husband. 

e.  Father. 

XIX.     Burden  of  Proof  and  Evidence. 

a.  Proof  of  Delivery  and  Failure  to  Produce  Make  Out 

Prima  Facie  Case. 

b.  Baggage  Check  as  Evidence  of  Receipt  of  Baggage. 

c.  Statements  of  Carrier's  Agents. 

d.  Proof  as  to  Contents  of  Trunk. 

I.  Nature  of  the  Liability. 
a.  That  of  Insurer. — While  it  was  at  one  time  held  that  in  order 
to  render  a  common  carrier  liable  for  the  baggage  of  passengers  ri 
separate  price  must  be  paid  therefor,  it  is  now  universally  considered 
as  law  that  payment  for  the  personal  transportation  of  a  passenger 
includes  also  that  of  his  baggage,  without  any  special  agreement  or 
separate  compensation,  it  being  merely  incidental  to  the  carriage  of 
the  passenger  himself:  Cincinnati  etc.  K.  Co.  v.  Marcus,  38  111.  219; 
Chicago  etc.  E.  Co.  v.  Fahey,  52  111.  81,  4  Am.  Ecp.  587;  Seasongood 
V.  Owensboro  etc.  E.  Co.,  14  Ky.  Law  Ecp.  430;  Wilson  v.  Grand 
Trunk  Ey.,  56  Me.  60,  96  Am.  Dec.  43a;  Mississippi  Cent.  E.  Co.  v. 
Kennedy,  41  !Miss.  671;  McKibbin  v.  Great  Xoithern  Ey.  Co.,  78 
Minn.  232,  80  N.  W.  1052;  Harlow  v.  Fitcliburg  E.  Co.,  74  ]Mass.  (S 
Gray)  237;  Smith  v.  Boston  etc.  E.  Co.,  44  X.  II.  325;  Iledding  v. 
Gallagher,  69  N.  H.  650,  76  Am.  St.  Eep.  204,  45  Atl.  96;  Pennsylvanii 
E.  Co.  V.  Knight,  58  N.  J.  L.  287,  33  Atl.  845;  Isaaeson  v.  Xew  York 
etc.  E.  Co.,  94  N.  Y.  278,  46  Am.  Eep.  142,  reversing  25  irun,  :;5^i; 
Orange  County  Bank  v.  I'.rown,  9  Wend.  85,  24  Am.  Dec.  129;  llnw- 
kins  V.  Hoffman,  6  Hill,  5S6,  41  Am.  Dec.  767;  Tal.ott  v.  Wab.-ish  R. 
Co.,  89  Hun,  492,  35  N.  Y.  Supp.  574;  Oakes  v.  Northern  Tac.  K.  Co., 
20  Or.  392,  23  Am.  St.  Eep.  126,  26  Pae.  230;  Pcixotti  v.  ZMehaughlin, 
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1  Strob.  (S.  C.)  468,  45  Am.  Dec.  563;  Wilson  v.  Chesapeake  etc.  E. 
Co.,  21  Gratt.  654. 

In  regard  to  such  baggage  the  liability  of  a  common  carrier  of 
passengers  does  not  differ  from  that  of  a  carrier  of  goods  or  freight, 
and  he  is  held  to  the  strict  accountability  of  an  insurer,  excused  only 
from  loss  or  damage  occurring  by  an  act  of  God,  or  a  public  enemy: 
Montgomery  etc.  Ey.  Co.  v.  Culver,  75  Ala.  587,  51  Am.  Eep.  583; 
Waldron  v.  Chicago  etc.  E.  Co.,  1  Dak.  351,  46  N.  W.  456;  Dibble  v. 
Brown,  12  Ga.  217,  56  Am.  Dec.  460;  Woods  v.  Devin,  13  111.  747,  53 
Am.  Dec.  483;  Louisville  etc.  Ey.  Co.  v.  Nicholai,  4  Ind.  App.  110, 
51  Am.  St.  Eep.  206,  30  N.  E.  424;  Seasongood  v.  Owensboro  etc.  E. 
Co.,  14  Ky.  Law  Eep.  430;  Aiken  v.  Wabash  E.  Co.,  80  Mo.  App.  8; 
EIngwalt  V.  Wabash  E.  Co.,  45  Neb.  760,  64  N.  W.  219;  Pennsylvania 
E.  Co.  V.  Knight,  58  N.  J.  L.  287,  33  Atl.  845;  Camden  etc.  Co.  v. 
Burke,  13  Wend.  611,  28  Am.  Dec.  488;  Hollister  v.  Nowlen,  19  Wend. 
234,  32  Am.  Dec.  455;  Merrill  v.  Grinnell,  30  N.  Y.  594;  Hyman  v. 
Central  Vermont  E.  Co.,  66  Hun,  202,  21  N.  Y.  Supp.  119;  Cakes  v. 
Korthorn  Pac.  E.  Co.,  20  Or.  392,  23  Am.  St.  Eep.  126,  26  Pac.  230, 
Dill  V.  South  Carolina  E.  Co.,  7  Eich.  (S.  C.)  158,  62  Am.  Eep.  407; 
Houston  etc.  Ey.  Co.  v.  Scale,  28  Tex.  Civ.  App.  364,  67  S.  W.  437. 

This  liability  arises  from  the  fact  that  a  reward  has  been  paid, 
although  included  in  the  personal  fare  of  the  passenger.  Therefore, 
where  a  common  carrier  undertakes  to  carry  baggage  without  com- 
pensation, he  is  held  to  no  greater  degree  of  diligence  than  that  of  a 
gratuitous  bailee,  answerable  only  for  bad  faith  or  gross  neglect: 
Eice  V.  Illinois  Cent.  E.  Co.,  22  111.  App.  643;  Flint  etc.  Ey.  Co,  v. 
Weir,  37  Mich.  Ill,  26  Am.  Eep.  499. 

b.  Act  of  God  or  Public  Enemy  as  Defense. — An  unusual  flood  i^ 
an  act  of  God,  and  if  tlie  destruction  of  baggage  is  caused  thereby 
it  is  a  good  defense  when  sued  for  its  loss;  and  such  loss  does  noc 
give  rise  to  a  presumption  of  negligence:  Long  v.  Pennsylvania  R. 
Co.,  147  Pa.  St.  343,  30  Am.  St,  Eep.  732,  23  Atl.  459.  The  act  of 
God  relied  upon  as  an  excuse  must  be  the  entire  cause  of  the  dam- 
age, and  the  carrier  must  be  free  from  negligence  in  any  way  con- 
tributing thereto:  Sonneborn  v.  Southern  Ey.  Co.,  65  S.  C.  502,  44  S.  K. 
77.  Sec,  also,  Wald  v,  Pittsburgh  etc.  E.  Co.,  162  111.  54."),  53  Am.  St. 
Eep.  332,  44  N.  E.  888,  reversing  60  111.  App.  400.  And  in  Ilarzburg 
V.  Southern  Ey.  Co.,  65  S.  C.  539,  44  S.  E.  75,  it  is  held  that  it  is 
not  suflicient  to  sliow  that  the  damnge  resulted  from  an  unusual  and 
unforeseen  action  of  nature,  but  that  the  carrirr  niust  show  furtlicr 
that  the  injury  coulil  not  have  been  prevented  by  any  foresiglit,  pains 
or  care  reasonably  to  be  expected. 

The  act  of  a  jmlilii'  enemy  will  constitute  no  defense  v,-]iero  tlie 
baggage  niiglit  still  be  saved.  So,  where  during  the  Civil  War,  n 
Confederate  cruiser  captured  a  passenger  vessel,  but  the  jmssengers 
•A-ere  permitted  to  take  with  them  their  baggage,  and  the  captain 
of  the  captured  sliip  un<lortook  to  transfer  the  passengers'  l)aggago 
to   a  S('hooner   pr.jviiied   by   the   enemy    to   convey   the   passengers   to 
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port,  the  steamship  company  was  held  liable  where  certain  baggage 
was  not  brought  on  board  the  schoouer  but  was  lost:  Spaids  v.  Ne^^v 
York  Mail  S.  S.  Co.,  3  Daly,  139. 

Where  it  is  proved  that  the  baggage  was  in  good  condition  when 
received  by  the  carrier,  and  damaged  when  delivered,  the  burden 
is  on  him  to  show  that  it  was  occasioned  by  some  cause  exempting 
from  absolute  liability  for  safe  delivery:  Montgomery  etc.  Ry.  Co.  v. 
Culver,  75  Ala.  587,  51  Am.  Eep.  483  j  Toledo  etc.  R.  Co.  v.  Tapp,  6 
Ind.  App.  304,  33  N.  E.  462. 

II.  What  Baggage  Includes. 
a.  On  What  It  Depends. — The  liability  of  a  common  carrier  of 
passengers  as  insurers  extending  only  to  baggage,  it  becomes  neces- 
sary to  determine  what  is  meant  by  that  term.  It  has  been  held  to 
comprise  such  articles  of  necessity  and  convenience  as  passengers 
usually  carry  for  their  personal  use,  comfort,  instruction,  amuse- 
ment, or  protection,  having  regard  to  the  length  and  objecfc  of  their 
journey:  Parmelee  v.  Fischer,  22  Til.  212,  74  Am.  Dec.  138.  It  is 
a  relative  term,  depending  not  only  on  the  length  and  purpose  of  the 
journey,  but  also  upon  the  station  in  life  of  the  passenger,  and  there- 
fore what  might  be  considered  baggage  for  one  traveler  could  not 
he  so  held  for  one  occupying  a  difPereut  position:  Dibble  v.  Brown, 
12  Ga.  217,  56  Am.  Dec.  460;  Hannibal  etc.  R.  Co.  v.  Swift,  79  U.  S. 
.(12  Wall.)  262;  Fraloff  v.  New  York  etc.  R.  Co.,  100  U.  S.  24,  affirm- 
ing 10  Blatchf.  16,  Fed.  Cas.  No.  5025,  12  Blatchf.  484,  Fed.  Cas. 
No.  5026,  in  which  latter  case  a  wealthy  Russian  woman  was  allowed 
ten  thousand  dollars  for  the  loss  of  a  quantity  of  lace  which  she 
was  carrying  with  her  as  her  personal  baggage.  It  is  not  essential 
that  the  articles  be  for  use  on  the  journey  itself,  but  if  for  use  with 
reference  to  the  ultimate  purpose  of  the  journey,  it  is  regarded  as 
l)aggage:  Dexter  v.  Syracuse  etc.  Ry.  Co.,  42  N.  Y.  326,  1  Am.  Rep. 
527;  Missouri  etc.  Ry.  Co.  v.  Meek  (Tex.  Civ.  App.),  75  S.  W.  317; 
Macrow  v.  Great  Western  R.  Co.,  L.  R,  6  Q.  B.  612.  For  other  cases 
defining  baggage,  see  Kansas  City  etc.  Ry.  Co.  v.  McGahey,  63  Ark. 
344,  38  S.  W.  659;  Dibble  v.  Brown,  12  Ga.  217,  56  Am.  Dec.  460, 
Cincinnati  etc.  R.  Co.  v.  Marcus,  38  HI.  219;  Doyle  v.  Kiser,  6  Ind. 
242;  American  Contract  Co.  v.  Cross,  71  Ky.  (8  Bush)  472,  8  Am. 
Rep.  471;  Del  Vallo  v.  The  Richmond,  27  La.  Ann.  90;  Jordan  v.  Fall 
River  R.  Co.,  59  Mass.  (5  Cush.)  69,  51  Am.  Dec.  44;  McKibbin  v. 
Great  Northern  Ry.  Co.,  78  Minn.  232,  80  N.  W.  1052;  New  Orlean.i 
etc.  R.  Co.  V.  Moore,  40  Miss.  39;  Mississippi  Cent.  E.  Co.  v.  Ken- 
nedy, 41  Miss.  671;  Spooner  v.  Hannibal  etc.  R.  Co.,  23  Mo.  Api). 
4^3;  No-domoyer  v.  T,o-s-her,  1  Ililt.  CN.  Y.)  499:  ir.n-riii.z  v.  T'tlov, 
53  N,  C,  (8  Jones)  270;  Oakes  v.  Northern  Pac.  R.  Co.,  20  Or.  392, 
23  Am.  St.  Rep.  126,  26  Pac.  230;  Bomar  v.  ^Maxwrll,  2S  Tenn.  (!» 
Humph.)  621,  51  Am.  Dec.  682;  Missouri  Pac.  Ey.  Co.  v.  York,  2 
Wills.  Civ.  Cns.  Ct.  Eon.  (Tox'.),  sec.  6.19;  Hudston  v.  INlidltind  E.  Co., 
Xi,  E.    4  Q.  B.  366'.     That  luggage  and  baggage  are   synonymous,  hoc 
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Pfister  V.  Central  Pac.  Ey.  Co.,  70  Cal.  1G9,  59  Am,  Eep.  404,  11  Pac^ 
686;  Choctaw  etc.  R.  Co.  v.  Zwirtz,  13  Okla.  411,  73  Pac.  941. 

Of  -what  articles  baggage  may  consist  is  a  mixed  question  of  law 
and  fact,  to  be  determined  by  the  jury  under  proper  instructions 
from  the  court:  Brock  v.  Gale,  14  Fla.  5L'3,  14  Am.  Rep.  356;  Kansas 
City  etc.  R.  Co.  v.  Morrison,  34  Kan.  502,  55  Am.  Rep.  252,  9  Pac. 
225;  Nevins  v.  Bay  State  Steamboat  Co.,  17  N.  Y.  Super  Ct,  (4  Bosw.) 
225;  Jones  v.  Priester,  1  White  &  W.  Civ.  Cas.  Ct.  App.  (Tex.),  sec 
613;  Texas  etc.  Co.  v.  Ferguson,  1  White  &  W.  Civ.  Cas.  Ct.  App.. 
(Tex.),   sec.   1255. 

b.  To  Whom  It  Must  Belong.— To  render  the  company  liable,  the 
baggage  must  belong  to  the  passenger  carrying  it,  and  not  to  an- 
other: Dunlap  V.  International  Steamboat  Co.,  98  Mass.  371;  An- 
drews V.  Ft.  Worth  etc.  Ry.  Co.  (Tex.  Civ.  App.),  25  S.  W.  1040. 
See,  as  to  who  may  sue,  XVIII,  her  Jn, 

c.    Specific  Articles  of  Baggage. 

1.  Wearing  Apparel. — Personal  baggage,  while  including  wearing 
apparel,  is  "not  confined  thereto:  Runyan  v.  Central  R.  Co.,  61  N.  J.  L. 
537,  68  Am.  St.  Rep.  711,  41  Atl.  367;  Mexican  Nat.  R.  Co.  v.  Ware 
(Tex.  Civ.  App.),  60  S.  W.  343.  The  mere  fact,  however,  that  it  ia 
wearing  apparel  will  not  impress  upon  it  the  character  of  baggage, 
and  it  has  accordingly  been  held  that  where  a  passenger  took  a  short 
journey  in  the  summer-time,  and  carried  with  him  heavy  winter 
clothing,  it  was  error  for  the  trial  court  to  hold  as  a  matter  of  law 
that  it  came  within  the  definition  of  baggage:  Missouri  etc.  Ry.  Co. 
v.  Meek  (Tex.  Civ.  App.),  75  S.  \\\  317. 

2.  Money. — Money  intended  and  reasonably  sufficient  to  defray 
the  traveling  expenses  of  a  passenger,  having  regard  to  all  the  cir- 
cumstances, is  now  regarded  as  baggage,  and  the  carrier  liable  accord- 
ingly; but  not  for  an  amount  in  excess  thereof,  as  the  carrier  cannot 
be  held  to  have  assumed  the  great  risk  connected  witli  transporting 
large  quantities  of  money,  for  which  he  does  not  receive  equal  re- 
muneration and  of  the  existence  of  which  he  is  not,  in  most  in- 
stance^,  nw;ire:  St.  Louis  etc.  Ky.  Co.  v.  Berry,  60  Ark.  433,  30  S.  W. 
764;  Pfister  v.  Central  Pac.  Ry.  Co.,  70  Cal.  109,  59  Am.  Rep.  404, 
11  Pac.  GSO;  llutchings  v.  Western  etc.  R.  R.  Co.,  25  Ga.  61,  71  Am. 
Dec.  156;  Davis  v.  IMichigan  etc.  R.  Co.,  22  111.  278,  74  Am.  Dec.  l",]; 
Cincinnati  etc.  R.  Co.  v.  Marcus,  38  111.  219;  Doyle  v.  Kiser,  G  ItMl. 
242;  Del  Valle  v.  The  Richmond,  27  La.  Ann.  90;  Jordan  v.  Fall  liiv.T 
R.  Co.,  59  Mass.  (5  Cusli.)  09,  51  Am.  Dec.  44;  Dunlap  v.  Interna- 
tional Steam!  oat  Co.,  9S  Mass.  371;  Levins  v.  New  York  etc.  R.  Co.,, 
183  :Mass.  175,  97  Am.  St.  Rep.  434,  66  N.  E.  803;  Whitmoro  v.  Tho 
Caroline,  20  Mo.  513;  Oranjro  County  Bank  v.  Brown,  9  Wend.  S5.  2t 
Am.  Dec.  129;  Torpey  v.  Williams,  3  Daly,  162;  W^alsh  v.  The  IT.  :,[. 
Wright,  Newb.  Adm.  494,  Fed.  (as.  No.  17,115;  Phelps  v.  London  etc. 
R.  Co.,  19  Com.  B.,  N.  S.,  321,  115  Eug.  Com.  L.  321. 
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Some  decisions  are  to  the  effect  that  money  deposited  in  a  passeu- 
rger's  trunk  is  not  baggage:  Hawkins  v.  Hoffman,  6  Hill,  588,  41  Am. 
Dec.  767;  Grant  v.  Newton,  1  E.  D.  Smith  (IN.  Y.),  95.  See,  also,  Tho 
Ionic,  5  Blatchf.  538,  Fed.  Cas.  No.  7059,  The  later  and  better  view, 
however,  is  to  the  contrary,  and  money  for  traveling  expenses  is  now 
legarded  as  baggage,  where  contained  in  a  trunk  or  valise:  Hickox 
'-v.  Naugatuck  E.  Co.,  31  Conn.  281,  83  Am.  Dec.  143;  Hlnois  Cent. 
K.  Co.  V.  Copeland,  24  111.  332,  76  Am.  Dec.  749;  Merrill  v.  Grinnell, 
.30  N,  Y.  594.  See  also  Duffy  v.  Thompson,  4  E.  D.  Smith,  178,  hold- 
ing that  a  passenger  on  a  voyage  from  a  foreign  country  may  keep 
money  designed  for  small  personal  expenses  in  his  trunk  on  board 
ship,  and  hold  the  ship  owner  responsible  for  its  loss,  the  court 
-drawing  a  distinction  between  travel  by  land  and  by  sea. 

By  the  act  of  its  own  agent  a  carrier  may  become  liable  for  a 
greater  amount  of  money  than  he  is  authorized  by  its  rules  to  re- 
•ceive:  St.  Louis  etc.  Ey.  Co.  v.  Berry,  60  Ark.  433,  30  S.  W.  76-1, 
wbere  the  court  said:  "We  conclude  that  where  a  passenger,  who 
is  ignorant  of  the  rules  or  instructions  of  railway  companies  for- 
laidding  their  agents  to  receive  money  for  transportation  as  bag- 
.gage,  delivers  to  the  baggage  agent  more  money  than  the  carrier 
is  required  to  transport,  and  informs  the  agent  of  the  amount,  if 
ihe  accepts  it  to  ship  as  baggage,  and  a  loss  occurs,  the  carrier's 
common-law  liability  will  attach.  We  are  aware  that  a  different  rule 
prevails  in  some  of  the  states,  notably  Massachusetts:  Blumantle  v. 
Fitchburg  E.  E.  Co.,  127  Mass.  322,  34  Am.  Eep.  376;  Ailing  v. 
Railroad  Co.,  126  Mass.  121,  30  Am.  Eep.  667;  Jordan  v.  Fall  Eiver 
E.  E.  Co.,  5  Cush.  69,  51  Am.  Dec.  44;  Collins  v.  Boston  etc.  E.  Co., 
10  Cush.  506.  See,  also,  Bomar  v.  Maxwell,  9  Humph.  620,  51  Am. 
Dec.  682.  But  the  weight  of  authority  is  with  the  rule  as  we  have 
.announced  it:  Camden  etc.  E.  Co.  v.  Baldauf,  16  Pa.  St.  67,  55 
Am.  Dec.  481;  Hutchinson  on  Carriers,  sec.  685;  Jacobs  v.  Tutt, 
33  Fed.  412;  Eailroad  Co.  v.  Fraloff,  100  U.  S.  24;  Humphreys  v. 
I'erry,  14S  U.  S.  627;  Great  Western  Ey.  Co.  v.  Shepherd,  8  Ex.  30; 
JVIinter  v.  Pacific  E,   E.,  41   Mo.  503,  97   Am.   Dec.   288 

"While  ir.Oit  of  these  cases  have  reference  to  merchandise  in  some 
form,  yet  the  rationale  of  the  doctrine  as  to  it,  when  carried  as 
ibaggage,  is  equally  applicable  to  money,  where  it  is  carried  as  bag- 
gage." 

Whether  the  amount  claimed  in  case  of  a  loss  would  be  rea>;onablo 

■or  excessive,   depends    upon  the    character  of  the    journey    and   tli:^ 

:8pecial  circumstances  of  the  case:   Merrill  v.  Grinnell,  30   N.  Y.  591. 

and   is   a   question   for   the   jury:    Jonc»   v.   Priester,   1   Wliite   &    W. 

Civ.  Cas.  Ct.  App,  (Tex.),  sec.  615. 

A  carrier  is  not  liable  for  the  loss  of  money  kept  in  the  sol'-! 
-custody  of  a  passenger,  carried  without  notice  to  the  dofomlant,  for 
•a  purpose   unconnected   with   the   expenses   of   the   journey,   although 


350  American  State  Eeports,  A'ol.  99.  [Maine^ 

occasioned   by   the   negligence    of    rlefendant's    servants:    First    Nat^ 
Bank  v.  Marietta  &  C.  R.  Co.,  20  Ohio  St.  259,   5  Am.  Rep.  655. 

3.  Valuable  Documents. — For  documents  of  great  value,  forming 
no  part  of  a  passenger's  ordinary  baggage,  no  liability  attaches^ 
such  as  a  valuable  package  of  bonds:  Weeks  v.  New  York  etc.  R. 
Co.,  72  N.  Y.  50,  28  Am.  Kcp.  104,  affirming  9  Hun,  669;  or  title 
deeds  of  a  client,  carried  by  his  attorney:  Phelps  v.  London  etc. 
R.  Co.,  19  Com.  B.,  N.  S.,  321,  115  Eng.  Com,  L.  321. 

4.  Jewelry. — A  reasonable  amount  of  jewelry,  such  as  is  ordinarilv- 
worn  by  persons  in  the  same  condition  as  the  passenger,  and  a 
watch,  are  held  included  in  the  term  "baggage":  Torpey  v.  Will- 
iams, 3  Daly,  162;  Coward  v.  East  Tennessee  etc.  R.  Co.,  84  Tenn. 
(16  Lea)  225,  57  Am.  Rep.  227;  Galveston  etc.  Ry.  Co.  v.  Fales 
(Tex.  Civ.  App.),  77  S.  W.  234;  Walsh  v.  The  H.  M.  Wright,  Newb. 
Adm.  494,  Fed.  Can.  No.  17,115.  But  see  Bomar  v.  Maxwell,  2S 
Tenn.  (9  Humph.)  621,  51  Am.  Dee.  682.  Nor  does  the  fact  that 
it  is  carried  by  the  passenger  in  his  trunk,  and  not  on  his  person, 
relieve  the  carrier  from  his  liability,  a  trunk  being  a  proper  place 
to  carry  it  in:  American  Contract  Co.  v.  Cross,  71  Ky.  (8  Bush)  472, 
8  Am.  Rep.  471;  Jones  v.  Voorhees,  10  Ohio,  145;  McCormick  v.  Hud- 
son River  R.  Co.,  4  E.  D.  Smith  (N.  Y.),  181. 

It  is  a  question  for  the  jury  whether  the  jewelry  exceeded  in 
value  that  usually  taken  by  passengers  of  like  station:  Bonner  v. 
Blum  (Tex.  Civ.  App.),  25  S.  W.  60.  But  a  gentleman  passenger 
traveling  without  a  lady  companion  cannot  recover  for  lady'.^ 
jewelry  carried  by  him  in  his  tr\ink:  Metz  v.  California  Southern 
R.  Co.,  85  Cal.  329,  20  Am.  St.  Rep.  228,  24  Pac.  610. 

5.  Tools  and  Instruments. — Recovery  for  a  reasonaT)le  quantity 
of  tools  belonging  to  a  passenger  and  used  by  him  in  his  trade  has 
been  allowed  in  several  instances,  it  being  for  the  jury  to  decide 
wpon  the  roasonaljleness  of  tlie  quantity:  Kansas  City  etc.  R.  Co.  v. 
Morrisson,  34  Kan.  502,  55  Am.  Rep.  252,  9  Pac.  225;  Davis  v.  Cayuga 
etc.  R.  Co.,  10  How.  Pr.  330;  Porter  v,  Hildebrand,  14  Pa.  St. 
129;  Missouri  etc.  Ry.  Co.  v.  Meek  (Tex.  Civ.  App.),  75  S.  W.  317. 
In  Choctaw  etc.  R.  Co.  v.  Zwirtz,  13  Okla.  411,  73  Pac.  941,  the 
court  refused  to  allow  recovery  for  a  number  of  butcher's  tools,  as 
tliey  did  not  fall  within  the  definition  of  baggage  under  the  laws  of 
Oklalioma,  wliich  applies  only  to  such  articles  as  are  intended  for 
the  use  of  the  passenger  while  traveling,  or  for  his  personal  equip- 
ment. 

That  the  surgical  instruments  of  n  surgeon  in  the  army  traveling 
with  the  troops  are  considered  as  his  baggage,  see  Hannibal  etc. 
R.  Co.  V.  Swift,  79  r.  S.   (12  Wall.)   262. 

6.  Bedding  and  Household  Goods — Bedding  not  intended  for  use 
on  the  journey  is  not  baggage,  for  which  a  carrier  is  liable:  Connolly 
V.   Warren,   106   Mass.   146,   8   Am.   Rep.   300;    Texas   &  P.   R.   Co.    v. 
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Ferguson,  1  White  &  W.  Civ.  Cas.  Ct.  App.  (Tex.),  sec.  1255;  Ma- 
crow  V.  Great  Western  E.  Co.,  L.  K.  6  Q.  B.  612.  Where,  however, 
a  steerage  passenger  on  a  vessel  was  bound  to  provide  his  own 
bedding  for  the  voyage,  it  was  held  to  constitute  part  of  the  or- 
dinary baggage:  Hirschsohn  v.  Hamburgh- American  Packet  Co., 
34  N.  Y.  Super.  Ct.  (2  Jones  &  S.)  521.  That  a  silk  quilt  in  % 
trunk  is  not  baggage,  see  St.  Louis  etc.  E.  Co.  v.  Ilardway,  17  111. 
App.  321.  But  it  has  been  held  that  a  bed,  pillows,  and  quilts  be- 
longing to  a  poor  man  traveling  with  his  family  may  properly  be 
called  baggage:   Ouimit  v.  Henshaw,  35  Vt.  605,  84  Am.  Dec.  64G. 

Household  goods  may  be  found  by  the  jury  to  be  baggage,  as  many 
circumstances  might  occur  on  a  trip  which  would  render  the  articles 
necessary  for  the  convenience  and  comfort  of  travelers:  Missouri 
Pac.  Ey.  Co.  v.  York,  2  Wills.  Civ.  Cas.  Ct.  App.,  sec.  639. 

7.  Weapons. — Weapons,  reasonably  necessary  to  the  safety  an  I 
protection  of  passetgers,  or  carried  for  amusement,  such  as  hunting, 
are  deemed  included  in  the  term  baggage,  and  recovery  has  accord- 
ingly been  allowed  for  a  revolver  or  rifle  taken  by  a  passenger  on 
his  journey:  Woods  v.  Devin,  13  111.  747,  56  Am.  Dec.  483;  Davis  v. 
Michigan  etc.  E.  Co.  22  111.  278,  74  Am.  Dec.  151;  Davis  v.  Cayugi 
etc.  Co.,  10  How.  Pr.  330;  Van  Horn  v.  Kermit,  4  E.  D.  Smith  (X. 
Y.),  453.  Where  one  revolver  is  reasonably  sufficient  for  the  per 
sonal  use  and  protection  of  a  passenger,  having  due  regard  to  hi? 
habits  and  condition  in  life,  he  cannot  recover  for  the  loss  of  more 
than  one  such  weapon:   Chicago  etc.  E,  Co.  v.  Collins,  56  111.  212. 

8.  Books  and  Manuscripts. — Books,  as  tending  toward  the  com- 
fort and  amusement  of  travelers,  are  part  of  their  baggage.  This 
question  is  considered  in  Hopkins  v.  AVestcott,  6  Blatchf.  64,  Fed. 
Cas.  Xo.  6692,  in  which  case  a  student  brought  suit  against  a  carrier 
to  recover  damages  for  the  loss  of  manuscript  books,  which  were 
necessary  to  the  prosecution  of  his  studies.  The  court  there  re- 
marked: "X'^ow,  it  may  safely  be  said,  that  books  constitute  to  some 
extent  a  part  of  the  baggage  of  every  intelligent  traveler.  Esjiecially 
is  this  the  case  with  scholars,  students  and  members  of  the  learned 
professions.  There  is  no  reason  why  they  should  not  be  under  the 
protection  of  the  law,  as  against  the  negligence  of  carriers,  as  well 
as  any  other  portions  of  their  baggage.  But  it  is  said  that  no 
case  can  be  shown  where  the  carrier  has  been  held  liable  for  manu- 
scripts. Xo  such  case  has  been  cited,  and  in  my  researches  I  have 
found  none.  But  I  see  no  reason  for  adopting  a  rule  by  which  they 
should  be  excluded,  under  all  circumstances,  from  the  list  of  articles 
termed  'baggage.'  With  the  lawyer  going  to  a  distant  place  to 
attend  court,  with  the  author  proceeding  to  his  publisher's,  witli  the 
lecturer  traveling  to  the  place  wlieie  his  engagement  is  to  be  fulhlleu, 
manuscripts  often  form,  though  a  small  yet  an  indispensable,  i)art 
of  his  baggage.  They  are  carried  as  such,  in  his  trunk  or  portnuiuteau, 
among    his    other    necessary    effects.     They    are    indispensable    to    the 
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object  of  his  journey;  and,  ag  they  are  carried  with  his  baggage, 
in  accordance  with  universal  custom,  I  see  no  reason  why  they 
should  not  be  deemed  as  necessary  a  part  of  his  baggage  as  his 
novel  or  his  fishing  tackle.  In  the  present  case  the  manuscript  books 
lost  are  admitted  to  have  been  necessary  articles  for  the  student  at 
the  institution  to  which  he  was  proceeding.  They  must,  under  all 
"the  circumstances,  be  deemed  to  have  been  a  part  of  his  baggage,  for 
which  the  defendants  are  liable."  See,  however,  Phelps  v.  London 
etc.  Ey.  Co.,  19  Com.  B.,  N.  S.,  321,  115  Eng.  Com.  L.  321,  in  which 
case  it  was  held  that  an  attorney  traveling  as  a  passenger  was  not 
entitled  to  carry  with  him  as  ordinary  baggage,  title  deeds,  which 
were  required  ag  evidence  on  a  trial  which  he  was  going  to  attend. 

The  record  books  of  a  nurse,  used  by  her  in  her  vocation,  havo 
been  considered  as  baggage:  Werner  v.  Evans,  94  111.  App.  328;  as 
have  also  the  catalogue  or  price-book  of  a  traveling  salesman,  be- 
ing regarded  as  a  book,  not  an  article  of  merchandise^  but  con- 
venient and  necessary  for  accomplishing  the  object  of  his  trip: 
Staub  V.  Kendriek,  121  Ind.  226,  23  N.  E.  79;  Gleason  v.  Goodrich 
Transp.  Co.,  32  Wis.  85,  14  Am.  Eep.  716. 

Books  bought  by  a  woman  passenger  for  her  husband  with  money 
lie  had  sent  her  for  that  purpose  are  not  the  baggage  of  such 
woman:  Hurwitz  v.  Hamburg-American  Packet  Co.,  56  N.  Y.  Supp. 
379. 

Manuscript  music,  used  in  connection  with  the  business  and  travels 
of  a  theatrical  company,  is  baggage:  Texas  etc.  Ey.  Co.  v.  Morri- 
son's Trust  Co.,  20  Tex.  Civ.  App.  144,  48  S.  W.  1103. 

9.  Dogs. — A  common  carrier  may  become  liable  for  the  loss  of  a 
•dog  belonging  to  a  passenger  and  taken  with  him  on  his  trip.  In 
Kansas  City  etc.  E.  Co.  v.  Higdon,  94  Ala.  286,  33  Am.  St.  Eep.  110, 
10  South.  282,  a  passenger  on  a  train  took  his  dog  with  him,  for  the 
purpose  of  hunting,  and  was  required  by  the  conductor  to  put  him 
in  the  baggage-car.  Upon  reaching  his  destination,  the  baggage- 
master  refused  to  deliver  the  dog  without  payment  of  a  small  fee, 
■and  the  dog  was  then  carried  on  and  lost.  Tlie  company  set  ui> 
as  a  defense  a  rule,  requiring  that  dogs  be  placed  in  the  baggage- 
car,  and  allowing  tlie  baggage-master  a  small  fee  therefor.  Tho 
■company  was  held  liable,  the  court  saying:  ''There  i.s  no  evidence 
to  show  that  when  the  appellee  delivered  the  dog  to  the  baggage- 
master,  he  had  knowledge  or  notice  of  the  rule  under  which  the 
appellant  seeks  to  relieve  itself  of  responsibility.  The  condu(!to'- 
was  acting  within  the  apparent  scope  of  his  authority  when  ho 
gave  dire<'tions  as  to  the  disposition  ti)  be  m;:  le  of  the  dog.  When 
the  baggage-master  received  the  dog,  there  was  nothing  to  indicate 
that  he  was  acting  in  his  own  behalf  rather  than  as  an  employa 
of  the  appellant  and  for  it.  It  does  not  appear  that  the  appellant 
"was  in  any  way  niaile  to  umlerstand  that  in  reference  to  the  car- 
riage and  custody  of  tlie  dog  he  was  to  look  to  the  baggage-master 
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individually,  and  not  to  tho  railroad  company.  lie  was  not  in- 
formed that  the  company  was  unwilling  to  transport  the  dog,  or  to 
become  responsible  for  it.  He  was  simply  told  to  leave  the  dog  in 
Jinother  part  of  the  train,  and  with  the  person  in  charge  of  tho 
liaggage.  He  was  not  presumed  to  know  the  rules  of  the  company 
as  to  the  kinds  of  property  it  would  receive  for  transportation.  Tt 
does  not  even  appear  in  this  case  that  the  rule  relied  on  was  posted 
in  the  depot,  or  in  any  other  public  place  at  the  station  where  th^ 
appellee  was  received  as  a  passenger.  The  rule  itself  shows  that  it 
•was  the  duty  of  the  defendant's  employes  to  give  notice  to  thi 
owners  of  dogs  of  the  conditions  upon  which  they  would  be  carried 
"by  the  railroad  company,  and,  if  the  owners  were  unwilling  to  accept 
such  conditiors,  to  refer  them  to  the  express  company.  In  the  pres- 
ent case,  the  conductor  permitted  the  dog  to  remain  on  tho  train, 
and  had  it  put  in  the  baggage-car,  and  neither  he  nor  the  baggage- 
master  intimated  to  the  appellee  that  the  company  was  unwillinj^ 
to  carry  the  dog,  or  to  become  responsible  therefor.  It  affirmatively 
appears  that  the  appellee  did  not  know  of  the  rule  in  question.  He 
was  entitled  to  rely  upon  and  to  follow  the  instructions  given  by 
the  Ci^nductor. "  See,  also,  Cantling  v.  Hannibal  etc.  E.  Co.,  54  Mo. 
385,  14  Am.  Eep.  476. 

Where  a  carrier  does  not  assume  to  transport  dogs  as  a  common 
carrier,  but  to  accommodate  a  passenger  who  was  notified  of  itd 
rules,  permits  its  baggage-master  to  receive  them  in  its  car  and 
accept  pay  for  their  transportation,  this  charges  the  carrier  for  the 
safety  of  such  animals  only  as  a  bailee  or  private  carrier:  Honey- 
inan  v.  Oregon  etc.  E.  Co.,  13  Or.  352,  57  Am.  Eep.  20,  10  Pae.  628. 

10.  Miscellaneous  Articles. — Among  various  articles  which  have 
been  regarded  as  baggage,  as  reasonably  necessary  for  comfort,  en- 
joyment or  convenience  during  the  trip  or  at  the  end  of  the  journey, 
are  a  camera  and  its  belongings:  Atwood  v.  Mohler,  108  111.  App. 
416;  opera-glasses:  Toledo  etc.  Ey.  Co.  v.  Hammond,  33  Ind.  379,  5 
Am.  Eep.  221;  razor  and  strop:  Macklin  v.  New  Jersey  Steamboat 
Co.,  7  Abb.  Pr.,  X.  S.,  229;  cloth  cut  into  garments:  Duffy  v.  Thomp- 
son, 4  E.  D.  Smith  (X.  Y.),  178;  spectacles:  Walsh  v.  The  H.  :\I. 
Wright,  Xewb.  Adm.  494,  Fed.  Cas.  Mo.  17,115;  a  large  quantity  of 
lacCj  worth  ten  thousand  dollars:  X"ew  York  etc.  E.  E.  Co.  v.  Fraloff, 
100  U.  S.  24,  affirming  10  Blatchf.  16,  Fed.  Cas.  No,  5025,  12 
Blatchf.  484,  Fed.  Cas.  No.  5026;  but  see  Dibble  v.  Brown,  12  Ga. 
217,  53  Am.  Dec.  460. 

The  following  articles  have  been  held  not  to  fall  within  tlie  defi- 
nition of  baggage:  a  largo  rocking-horse  for  a  cliild:  Hudstou  v. 
Midland  E.  Co.,  L.  E.  4  Q.  B.  366;  costumes  to  be  used  at  a  mas- 
querade: Michigan  etc.  E.  Co.  v.  Oehm,  56  III.  293;  a  bicycle:  State 
r.  Missouri  Pac.  Ey.  Co.,  71  Mo.  App.  385;  packages  of  groeerifs  for 
family  consumption:  Bullock  v.  Delaware  etc.  E.  Co.,  60  X.  J.  L. 
24,  36  Atl.  773;  silverware:  Bell  v.  Drew,  4  E.  D.  Smith  (X.  Y.), 
Am.    St.    Rep.,    Vol.    99—23 
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59;  fruit  in  a  tnmk:  Georgia  K.  Co.  v.  Johnson,  113  Ga.  589,  38  S.. 
E,  954;  Masonic  regalia  and  engraving:  Nevins  v.  Bay  State  Steam- 
boat Co.,  17  N.  Y.  Super.  Ct.   (4  Bosw.)   225. 

Trifling  presents  for  the  use  of  the  traveler's  family  have  bofri. 
regarded  as  baggage:  Jones  v.  Priester,  1  White  &  W.  Civ.  Cas.  Ct.. 
App.  (Tex.),  sec.  613;  but  not  jewelry  for  presents  to  friend?! : 
Nevins  v.  Bay  State  Steamboat  Co.,  17  N.  Y.  Super.  Ct.  (4  Bosw.) 
225;  nor  clothing  carried  for  a  person  not  a  member  of  his  family: 
Dexter  v.  Syracuse  etc.  Ey.  Co.,  42  N.  Y.  326,  1  Am.  Rep.  527.  That 
a  sacque,  muff,  and  silver  napkin  rings  form  no  part  of  a  gentle- 
man's traveling  baggage,  see  Chicago  etc.  E.  Co.  v.  Boyce,  73  III.. 
510,  24  Am.  Eep.  268. 

d.  Merchandise  not  Included. 
1.  In  General. — Tt  is  well-settled  law  that  merchandise  or  snmploq 
of  goods  are  not  baggage,  so  as  to  render  common  carriers  liable 
therefor,  which  are  accepted  by  them  under  the  guise  of  ordinarv 
baggage,  and  of  the  true  character  of  which  they  are  ignorant;  and' 
as  to  those  goods  a  common  carrier  is  liable  only  for  gross  neglect  or 
fraud:  Hutchings  v.  Western  etc.  E.  E.,  25  Ga.  61,  71  Am.  Dec.  156; 
Blumenthal  v.  Maine  Cent.  E.  Co.,  79  Me.  550,  11  Atl.  605;  CoHins 
V.  Boston  &  M.  E.  E.,  64  Mass.  (10  Cush.)  506;  Stiinson  v.  Conueeti- 
cnt  E,  E.  Co.,  98  Mass.  83,  93  Am.  Doc.  140;  Ailing  v.  Boston  e^-. 
E.  Co.,  126  Mass.  121,  30  Am.  Eep.  667;  Blumantle  v.  Fitchburg  E. 
Co.,  127  Mass.  322,  34  Am.  Eep.  376;  Haines  v.  Chicago  etc.  E.  Co.,. 
29  INlinn.  160,  43  Am.  Eep.  199,  12  N.  W.  447;  Eoss.  v.  Missouri  etc. 
E.  Co.,  4  Mo.  App.  5S2;  Pardee  v.  Drew,  25  Wond.  459;  Sloman  v. 
Great  Western  Ey.  Co.,  6  Hun,  546;  Gurney  v.  Grnnd  Trunk  Ev. 
Co.,  59  Hun,  025,  14  N.  Y.  Supp.  321;  Simpson  v.  New  York  etc.  E. 
Co.,  16  Misc.  Eep.  613,  38  N.  Y.  Supp.  341;  Humphreys  v.  Perry,. 
148  U.  S.  627,  13  Sup.  Ct.  Eep.  711;  Strouss  v.  Wabash  etc.  Ey.  Co., 
17  Fed.  209.  The  fact  that  the  articles  are  carried  for  sale  fixv>s 
their  status,  and  property  wliich,  under  other  circumstances  wo\d  1 
be  baggage,  when  intended  for  sale  ai'c  not  so:  Spooner  v.  Hannil  al 
etc.  E.  Co.,  23  :\Io.  A[>p.  403. 

Tn  Belfast  etc.  E.  Co.  v.  Keys,  9  H.  L.  Cas.  556,  a  p'lsscnger  took 
with  liim  as  baggage,  a  case  containing  merehandisi^  In  tlie  co\ii-.sl' 
of  the  journey  a  guard  of  the  company  applied  to  liim  and  desired 
that  the  case  might  be  carried  in  the  baggage-van,  wliich  was 
accordingly  done.  Upon  tliis  state  of  facts  tlie  i>laintifr  was  liell 
not  entitled  to  recover,  as  he  was  bound  in  the  first  place  to  pay  for 
the  transjiortation  of  mo'-<'haTidise,  and  the  acceptance  of  it  by  t'.i.i 
guard  could  not  create  an  alteration  of  tlic  oiiginal  contract  with 
the  company. 

In  Pennsylvania  Co.  v.  Miller,  35  Oliio  St.  541,  35  Am.  Eep.  620, 
it  was  held  that  by  voluntarily  taking  a  valise  containing  samples 
of   mercliandise   into   his   charge,   and   finally   putting   it   in    his   ware- 
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house  for  safekeeping,  a  cominou    carrier  assumed  the  relation  to  it 
of  an  ordinary  bailee. 

2.  May  be  by  Agreement — There  is,  however,  nothing  to  prevent 
a  carrier  from  agreeing  to  carry  merchandise  or  samples  as  baggage, 
and  if  he  undertakes  to  convey  them  as  such,  having  full  notice  of 
the  real  character  of  the  articles,  he  -will  he  held  to  the  same  strict 
accountability  as  if  they  were  in  fact  only  ordinary  baggage:  Kansas 
City  etc.  Ey.  Co.  v.  McGahey,  63  Ark.  344,  38  S.  W.  659;  Waldron 
V.  Chicago  etc.  E.  Co.,  1  Dak.  351,  46  N.  W.  456;  Lake  Shore  etc. 
Ey.  Co.  V.  Hochstim,  67  111.  App.  514;  Chicago  etc.  E.  Co.  v.  Conk- 
lin,  32  Kan.  55,  3  Pac.  762;  IHinois  Cent.  E.  Co.  v.  Matthews,  72  S. 
W.  302,  24  Ky.  Law  Eep.  1766;  McKibbin  v.  Great  Northern  Ey. 
Co.,  78  Minn.  232,  80  N.  W.  1052;  Eoss  v.  Missouri  etc.  E.  Co.,  4 
Mo.  App.  583;  Stoneman  v.  Erie  Ey.  Co.,  52  N.  Y.  429;  Perley  v. 
New  York  etc.  E.  Co.,  65  N.  Y.  374;  Sloman  v.  Great  Western  Ey. 
Co.,  67  N.  Y.  208;  Talcott  v.  Wabash  E.  Co.,  159  N.  Y.  461,  54  N.  E. 
1;  Glovinsky  v.  Cunard  S.  S.  Co.,  6  Misc.  Eep.  388,  26  N.  Y.  Supp. 
751;  Toledo  etc.  Ey.  Co.  v.  Dagcs,  57  Ohio  St.  38,  63  Am.  St.  Eep. 
702,  47  N.  E.  1039;  Oakes  v.  Northern  Pac.  E.  Co.,  20  Or.  392,  23 
Am,  St.  Eep.  126,  26  Pac.  230;  Texas  etc.  Ey.  Co.  v.  Capps,  2  Wills. 
Civ.  Cas.  Ct.  App.  (Tex.),  sec.  34;  Fort  Worth  etc.  Ey.  Co.  v.  Eosen- 
thal  Millinery  Co.  (Tex.  Civ.  App.),  29  S.  W.  196;  Hannibal  etc.  E. 
Co.  V.  Swift,  79  U.  S.  (12  Wall.)  262;  Strouss  v.  Wabash  etc.  Ey. 
Co.,  17  Ped.  209;  Jacobs  v.  Tutt,  33  Fed.  412;  Central  Trust  Co.  v. 
Wabash  etc.  Ey.  Co.,  39  Fed.  417;  Great  Northern  E.  Co.  v.  Shepherd, 
&  Ex.  30. 

Some  courts  place  this  liabi.ity  on  the  ground  that  the  company 
must  be  considered  to  have  assumed,  with  reference  to  such  property, 
the  liability  of  a  common  carrier  of  merchandise;  while  others  plac^; 
it  on  the  ground  of  estoppel  to  deny  that  it  was  baggage.  But  the 
liability  is  the  same  in  either  case:  Kansas  City  etc.  Ey.  Co.  v.  Mc- 
Gahey, 63  Ark.  344,  38  S.  W.  659.  And  the  fact  that  payment  of  an 
extra  charge  has  or  has  not  been  made  makes  no  difference,  if  it  bo 
knowingly  accepted  as  personal  baggage:  Oakes  v.  Northern  Pac. 
E.  Co.,  20  Or.  392,  23  Am.  St.  Eep.  126,  26  Pac.  230. 

3.  Effect  of  Kule  of  Company  Against  Receiving  It. — It  is  no  de- 
fense to  an  action  for  the  loss  of,  or  damage  to,  merchandise  volun- 
tarily received  as  baggage  that  there  is  a  rule  of  the  company 
against  such  reception  and  that  the  emplo\-6  had  no  authority  to 
check  it  as  such,  where  such  rule  or  want  of  authority  is  not  brouglit 
to  the  passenger's  notice:  printer  v.  Pacific  E.  E.,  41  Mo.  503,  97 
Am.  Dec.  2S8;  Sherlock  v.  Cliieago  etc.  Ey.  Co.,  85  Mo.  App.  4G; 
Sloman  v.  Great  Western  Ey.  Co.,  6  Hun,  546;  Trimble  v.  New  York 
etc.  E.  Co.,  162  N.  Y.  84,  56  N.  E.  532,  afiirming  ."9  App.  Div.  403.  "7 
N.  Y.  Supp.  437.  Knowledge  by  the  passenger,  however,  that  th-; 
carriers'  agent  is  acting  contrary  to  regulations  will  defeat  his  ri^lit 
to     recover.     So     where   a     railroad     company   had   a    rule     requiring 
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their  agents  to  demand  and  receive  a  bond  releasing  it  from  liability 
in  case  of  loss  of  jewelry  cases  to  be  carried  as  ordinary  baggage, 
and  such  rule  was  known  to  a  passenger,  or  he  had  good  reason  to 
know  of  it,  he  could  not  recover,  even  though  they  were  received 
without  the  required  bond  being  given:  Weber  Co.  v.  Chicago  etc. 
Ey.  Co.,  92  Iowa,  3G4,  60  N.  W.  637;   113  Iowa,  188,  8-i  N.  W.  10-42. 

4.     Knowledge  of  Character  of  Property. 

A.  Need  not  be  by  Direct  Statement. — It  next  becomes  necessary 
to  determine  what  is  sufficient  knowledge  by  the  carrier  of  the 
character  of  the  property  transported,-  so  as  to  render  him  liable  as 
for  ordinary  baggage.  It  is  not  necessary  that  a  direct  statement 
be  made  by  the  passenger  that  the  trunk  contains  merchandise,  but 
such  fact  may  be  inferred  from  circumstances:  Trimble  v.  New  York 
etc.  E.  Co.,  162  N.  Y.  84,  56  N.  E.  532,  affirming  39  App.  Div.  403, 
57  N.  Y.  Supp.  437.  So  a  custom  knowingly  to  receive  merchandise 
as  baggage  may  show  notice  and  allow  recovery,  whether  it  be  im- 
plied from  the  general  custom  of  the  carrier  in  its  manner  of  con- 
ducting business  with  the  public,  or  from  a  particular  custom  or 
manner  of  doing  business  with  a  particular  person:  McKibbin  v. 
Great  Northern  Ey.  Co.,  78  Minn.  232,  80  N.  W,  1052.  And  seo 
Amory  v.  Wabash  R.  Co.,  130  Mich.  404,  90  N.  W,  22;  Eunyan  v. 
Central  E.  Co.,  65  N.  J,  L.  228,  47  Atl.  422.  A  usage  and  custom  of 
allowing  packages  of  merchandise  as  baggage  must  be  clearly  proveil, 
and  it  was  held  in  Eunyan  v.  Central  E,  Co.,  64  N.  J.  L.  67,  44  Atl. 
9S5,  that  the  habit  of  one  passenger  in  this  regard  was  not  sufficient 
to  establish  the  existence  of  such  custom. 

In  Eider  v.  Wabash  etc.  Ey.  Co.,  14  Mo.  App.  529,  a  trunk  contain- 
ing jewelry  was  broken  open  and  robbed.  The  plaintiff  introduced 
evidence  to  show  that  the  size,  construction  and  general  appearance 
of  the  trunk  were  of  a  sort  peculiar  to  sample  trunks,  and  recog- 
nized among  railway  people  as  such.  The  court  held  that  the  ques- 
tion was  not  whether  the  conductor  of  the  train  ought  to  have 
known  what  other  people  generally  knew  about  sample  trunks, 
but  whether  he  diil  in  fact  know,  or  had  information  from  tho 
passenger,  that  the  trunk  in  question  contained  valuable  merchan- 
dise, and  not  ordinary  baggage,  and  refused  to  disturb  a  verdict  for 
the  company.  And  in  Smith  v.  Boston  etc.  E.  Co.,  44  N.  H.  325,  it 
was  held  tliat  the  fact  that  other  passengers  on  other  occasions,  had 
taken  along  with  tlu'ui  in  passenger-ears  similar  bundles  of  mer- 
chandise witliout  o])joctii)n  had  no  legal  tendency  to  prove  an 
agreement  that  they  wrro  to  be  regarded  as  part  of  their  baggage 
or  paid  for  by  their  passenger  ticket. 

If  a  common  carrier  of  passengers  for  a  long  time  acquiesces  ia 
and  nuikes  accommddation  for  the  carriage  of  small  packages  of 
merchandise  of  its  passengers  in  its  passengers-ears  as  personal  bag- 
gage, so  as  to  lead   the  puseugers  to   accept   an^l   rely  upon  its  atti- 
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tude  in  that  respect  as  one  of  its  regulations  it  can  resume  its  right 
under  the  law  only  after  reasonable  notice  of  its  rescission  of  tli- 
regulation  so  made:  Runyan  v.  Centrd  E.  Co.,  6"l  N.  J.  Ij.  537,  68 
Am.  St.  Rep.  711,  41  Atl.  367. 

No  liability  for  merchandise  transported  as  baggage  will  attach 
to  a  common  carrier  in  the  absence  of  a  clear  agreement  to  that 
effect.  "Such  an  agreement  cannot  be  proved,"  said  the  court  in 
Blumantle  v.  Fitchburg  R.  Co.  127  Mass.  322,  34  Am,  Rep.  376,  "or 
such  a  responsibility  created,  by  mere  evidence  of  a  custom  of 
passengers  to  take  with  them,  and  of  railroad  corporations  to  carry, 
similar  packages  as  personal  baggage;  or  by  evidence  that  the  pack- 
age, delivered  by  the  passenger  as  baggage,  is  of  such  form  or 
appearance  as  to  raise  a  doubt  or  suspicion  or  inference  that  it  con- 
tains baggage:  Stimson  v.  Connecticut  River  R,  R.,  98  Mass.  83,  93 
Am.  Dec.  140;  Ailing  v.  Boston  etc  R.  R.,  126  Mass.  121,  30  Am.  Rep. 
G67;  Michigan  Cent.  R.  R.  v.  Carrow,  73  111.  348,  24  Am.  Rep.  248; 
Cahill  V.  London  etc.  Ry.,  10  Com.  B.,  N.  S.,  154,  13  Com.  B.,  N. 
S.,  818;  Belfast  etc.  Ry.  v.  Keys,  9  H,  L.  Cas.  556." 

B.  Knowledge  by  Agent. — Knowledge  by  the  agent  is  generallj 
imputed  to  the  principal,  but  knowledge  by  an  agent  of  a  railroad 
company  that  a  valise  contaius  only  merchandise  is  not  held  knowl- 
edge of  such  company,  where  the  former  did  not  learn  of  such  fact 
in  the  transaction  of  the  carrier's  business:  Central  of  Georgia  Ry. 
(Jo.  V.  Joseph,  125  Ala.  313,  28  South.  35. 

Want  of  authority  in  the  agent  to  act  has  also  been  held  to  defeat 
an  action  for  merchandise  carried  as  baggage.  So  where  a  baggage 
agent  of  a  railroad  company  was  given  authority  to  check  baggage 
to  all  stations  on  a  connecting  line,  no  presumption  was  held  to  have 
arisen  that  he  had  authority  to  check  merchandise  over  the  latter 
line  under  the  guise  of  baggage,  and  knowledge  by  him  that  a 
trunk  contained  merchandise  instead  of  bagg;ige  did  not  charge  the 
connecting  carrier  with  such  knowledge:  Toledo  etc.  R.  Co.  v. 
Bowler  etc.  Co.,  63  Ohio  St.  274,  58  N.  E.  813. 

C.  Need  not  Inquire  as  to  Contents— Fraud. — A  carrier  is  entitled 
rely  upon  the  implied  representation  of  a  passenger  that  a  trunk  or 
valise  contains  baggage  only,  and  is  not  bound  to  inquire  as  to  its 
contents:  Michigan  Cent.  R.  Co.  v.  Carrow,  73  111.  348,  24  Am.  Rep. 
248;  Haiaes  v.  Chicago  etc.  R.  Co.,  29  Minn.  160,  43  Am.  Rep.  199, 
12  N,  W.  447;  Toledo  etc.  Ry.  Co.  v.  Dages,  57  Ohio  St.  38,  63  Am. 
St.  Rep.  702,  47  X.  E.  1039.  He  may,  however,  adopt  a  rule  requir- 
ing a  passenger  in  the  habit  of  carrying  goods  as  baggage  to  make 
a  certificate  that  it  contains  only  wearing  apparel,  and  the  pas- 
senger must  abide  thereby:  Norfolk  etc.  R.  Co.  v.  Irvine,  84  Va.  553, 
5  S.  E.  532;  85  Va.  217,  7  S.  E.  233. 

Misrepresenting  or  concealing  the  facts  that  the  packages  offered 
as  baggage  are  in  reality  merchandise  is  fraud,  and  relieves  the  car- 
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rier  from  responsibility  therefoi',  except  for  gross  negligence:  Cin- 
cinnati etc.  R.  Co.  V.  Marcus,  38  111.  219;  Michigan  Cent.  R.  Co.  v. 
Carrow,  73  111.  3-48,  24  Am.  Rep.  248;  Hollister  v.  Nowlen,  19 
Wend.  23-i,  32  Am.  Dec.  455;  and  in  Dunlap  v.  International  Steam- 
boat Co.,  98  Mass.  371,  he  is,  in  such  a  case,  held  not  liable  even  for 
gross  negligence. 

Although  a  passenger  may  have  intended  to  defraud  a  carrier  by 
having  a  quantity  of  gold  carried  as  baggage,  if  the  carrier  knew 
of  the  fact,  and  charged  only  baggage  rates,  he  was  not  deceived, 
and  is  answerable  for  its  loss:  Hellman  v.  HoUaday,  1  Woolw.  3G5, 
Fed.  Cas.  No.  6340. 

That  a  subsequent  detention  of  merchandise  falsely  delivered  m 
baggage  may  not  amount  to  a  conversion  by  the  carrier,  see  Wunsca 
V.  Northern  Pac.  R.  Co.,  62  Fed.  878.  "Where  a  person  procures  free 
passage  for  himself  and  trunk  by  falsely  representing  himself  as  an 
employ^  of  the  railroad,  the  company  is  not  liable  for  the  thefts  of 
the  contents  of  the  trunk,  left  on  the  station  platform:  Burkett  v. 
New  York  etc.  R.  Co.,  24  Misc.  Rep.  76,  53  N.  Y.  Supp.  394. 

A  steamship  company  cannot  confiscate  property  consisting  of 
merchandise  taken  by  a  passenger  in  his  trunk  as  baggage,  on  an 
outgoing  steamer,  there  being  no  attempt  at  fraud,  although  carried 
on  board  in  violation  of  the  company's  rule,  and  claimed  to  be  an 
attempt  to  violate  the  United  States  laws  respecting  the  manifest 
of  cargo:  Tanco  v.  Booth,  15  N.  Y.  Supp.  110. 

E.  Disclosing  Value  of  Baggage  by  Passenger. — In  the  case  of 
ordinary  baggage,  in  the  absence  of  an  inquiry  as  to  its  value,  the 
passenger  need  not  disclose  it  to  the  carrier:  Jones  v.  Voorhees,  10 
Ohio,  145;  Brown  v.  Camden  etc.  R.  Co.,  83  Pa.  St.  316.  This  is 
clearly  brought  out  by  .Justice  Harlan,  in  his  opinion  in  the  cnse  of 
New  York  etc.  R.  Co.  v.  Fraloff,  100  U.  S.  24,  where  he  said:  "It  is 
undoubtedly  competent  for  carriers  of  passengers,  by  specific  regu- 
lations, distinctly  brought  to  the  knowledge  of  the  passenger,  which 
are  rcasonalde  in  their  character  and  not  inconsistent  with  any 
statute  or  their  duties  to  the  public,  to  protect  themselves  against 
liability,  as  insurers,  for  baggage  exceeding  a  fixed  amount  in  value, 
except  upon  additional  compensation,  proportioned  to  the  risk.  And 
in  order  that  such  regulations  may  be  practically  efTective,  and  tlie 
carrier  advisc<l  of  the  full  extent  of  its  responsibility,  and,  conse- 
quently, of  the  degree  of  ]>reeaution  necessary  upon  its  part,  it  ma-.' 
rightfully  require,  as  a  coTidition  precedent  to  any  contract  for  the 
transportation  of  baggage,  information  from  the  passenger  as  to  it? 
value;  and  if  the  value  thus  disclosed  exceeds  that  which  the  pas- 
senger may  reasonably  demand  to  be  transported  as  baggage  without 
extra  compensation,  the  carrier,  at  its  option,  can  make  such  addi- 
tional charge  as  the  risk  fairly  justifies.  It  is  also  uudoul)ted!y  truo 
that  the  carrier  may  be  dis'harged  from  liability  for  the  full  valuo 
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of  the  passenger's  baggage,  if  the  latter,  by  false  statements,  or  by 
:any  device  or  artifice,  puts  off  inquiry  as  to  such  value,  whereby 
is  imposed  upon  the  carrier  responsibility  beyond  what  it  was  bound 
to  assume  in  consideration  of  the  ordinary  fare  charged  for  tht? 
:transportation  of  the  person.  But  in  the  absence  of  legislation 
limiting  the  responsibility  of  carriers  for  the  baggage  of  passengers; 
in  the  absence  of  reasonable  regulations  upon  the  subject  by  th>^ 
•carrier,  of  which  the  passenger  has  knowledge;  in  the  absence  of 
inquiry  of  the  passenger  as  to  the  value  of  the  articles  carried  under 
the  name  of  baggage,  for  his  personal  use  and  convenience  when 
traveling;  and  in  the  absence  of  conduct  on  the  part  of  the  pas- 
senger misleading  the  carrier  as  to  the  value  of  his  baggage — the 
•court  cannot,  as  matter  of  law,  declare,  as  it  was  in  effect  requested 
in  this  case  to  do,  that  the  mere  failure  of  the  passenger,  unasked, 
to  disclose  the  value  of  his  baggage  is  a  fraud  upon  the  carrier,  which 
defeats  all  right  of  recovery."  To  the  same  effect,  see  Bonner  v. 
Blum  (Tex.  Civ.  App.),  25  S.  W.  60. 

F.  Liability  for  Extra  Baggage. — If  paid  additional  compensation 
■for  conveying  extra  baggage,  common  carriers  are  liable  for,  as 
such:  Dibble  v.  Brown,  12  Ga.  217,  56  Am.  Dec.  460.  The  fact  that 
extra  charges  are  paid  for  overweight  on  a  trunk  is  not  notice  that 
it  contains  anything  besides  ordinary  baggage:  Illinois  Cent.  E.  Co. 
-r.  Matthews,  72  S.  W.  302,  24  Ky.  Law  Eep.  1766;  and  the  mere 
payment  of  extra  compensation  does  not  convert  such  baggage  into 
freight:  Hamburg-American  Packet  Co.  v.  Gattman,  127  111.  598,  20 
N.  E.  662,  27  111.  App.  182;  but  the  court  there  said:  "But  in  the 
case  of  an  emigrant  who  carries  with  her  trunks  and  other  ordinary 
Tsaggage,  and  also  turns  over  to  the  common  carrier  a  number  of 
"boxes  of  goods  for  transportation,  and  pays  freight  for  the  weight 
in  excess  of  her  baggage  allowance,  and  the  general  character  of  the 
shipment  is  known  to  such  carrier,  it  would  be  unjust  to  conclusively 
presume  the  entire  shipment  was  as  baggage,  and  that  there  could, 
in  case  of  loss,  be  no  recovery  except  for  such  articles  contained  iu 
the  boxes  as  would  properly  be  designated  as  necessary  baggage." 

The  obligation  to  take  whatever  is  delivered  and  received  as  bag- 
gage on  the  train  in  which  the  passenger  travels,  is  the  samo 
whether  the  baggage  is  within  the  quantity  allowed  a  passenger,  to 
'be  carried  gratis,  or  whether  it  is  an  extra  quantity,  for  which  an 
additional  charge  is  made:  Glasco  v.  New  York  Cent.  K.,  36  Barb. 
•557. 

III.     Connecting  Carriers. 

a.  May  Contract  Beyond  Own  Line.— Many  interesting  questions 
as  to  the  liixbility  for  the  safekeeping  and  delivery  of  bagfao-e 
have  arisen  where  two  or  more  connecting  lines  of  carriers  have  had 
auch  baggage  in  their  possession  for  the  purpose  of  transportation. 
The  authorities  are  by  no  means  unanimous  iu  fixing  responsibility 
therefor. 
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A  carrier  may  assume  responsibility  for  the  safe  transportation 
of  baggage  beyond  the  limits  of  its  own  road,  if  it  chooses  so  to 
contract:  Najac  v.  Boston  etc.  E.  Co.,  89  Mass.  (7  Allen)  329,  85 
Am.  Dec.  686;  Talcott  v.  Wabash  E.  Co.,  159  N.  Y.  461,  54  N.  E.  1; 
Wilson  V.  Chesapeake  etc.  E,  Co.,  21  Gratt.  654;  Mauiutz  v.  Ne-w 
York  etc.  E.  Co.,  23  Fed.  765.  See,  also,  Maskos  v.  American  S.  S. 
Co.,  11  Fed.  698.  In  Baltimore  etc.  E.  Co.  v.  Campbell,  36  Ohio  St. 
647,  38  Am.  Eep.  617,  it  is  said:  "Where  it  is  necessary  for  a 
traveler,  in  going  from  one  place  to  another,  to  pass  over  the  con- 
necting lines  of  several  railroad  companies,  it  is  competent  for 
either  company  to  contract  with  him  for  the  transportation  of  him- 
self and  his  baggage  the  whole  distance,  whether  such  lines  aro 
confined  to  one  state  or  extend  through  several  states.  Connecting 
carriers,  in  such  case,  recognizing  such  contract,  become  the  agents 
of  the  contracting  carrier,  and  their  negligence  is  its  negligence. 
And  the  collection,  by  such  contracting  carrier,  of  fare  in  advance 
for  the  entire  journey,  without  an  agreement  as  to  risks,  renders  it 
liable,  on  receipt  of  the  travelers'  baggage,  to  transport  it  safely 
to  the  end  of  the  route,  and  there  deliver  it,  on  demand,  to  such, 
owner."  See,  also,  Weed  v.  Saratoga  etc.  E.  Co.,  19  Wend.  534; 
Louisville  etc,  E.  Co.  v.  Weaver,  77  Tenn.  (9  Lea)  38,  42  Am.  Eep.. 
G54. 

In  Candee  v.  Pennsylvania  E.  Co.,  21  Wis.  582,  94  Am.  Dec.  56'3,. 
a  railroad  company  sold  a  through  ticket  over  its  own  and  connect- 
ing lines  by  a  specified  route,  with  permission  to  the  jiassenger  to 
stop  at  a  certain  point  and  go  by  other  named  lines  to  the  point  of 
destination,  and  gave  a  through  baggage  check  over  one  of  the 
specified  routes.  When  the  party  reached  tlie  jioint  designated,  he 
elected  to  go  by  the  other  route,  and  tlie  connecting  couii>ai!y 
changed  the  baggage  check  and  gave  one  of  its  own  through  checks 
to  the  point  of  destination.  The  court  held  that  this  act  did  not 
constitute  a  new  contract  so  as  to  change  the  liabilities  of  the 
parties,  but  that  the  first  carrier  was  liable,  and  not  the  connecting 
carrier  without  proof  that  the  loss  occurred  through  his  negligence. 
The  burden  is  on  the  plaintirt"  to  sliow  that  the  initial  carrier  made  a 
contract  of  carriage  beyond  its  own  line,  in  order  to  liold  it  liable 
for  a  loss  en  a  connecting  road:  Lc-^sird  v.  Boston  etc.  E.  E.,  G9  X.  IL 
G48,  45  Atl.  712;  Marinorstein  v.  l'cniisyl\-auia  K.  Co.,  13  Misc.  l\ep. 
32,  34  X.  Y.  Supp.  97. 

An  initial  carrier  is  not  liable  for  losses  sustained  beyond  the 
terniinus  of  its  own  liiiC,  unless  by  agreement  or  some  arrangement 
in  the  nature  of  a  partnership  exists  lietween  it  and  the  connecting 
carriers:  Fursteuheim  v.  Memphis  etc.  E.  Co.,  5G  Tenn.  (9  Ilcisk.) 
238;  rcntral  Trust  Co.  v.  Wabash  etc.  Ey.  Co.,  31  Fed.  247;  au<l  si'e 
Green  v.  Xew  York  etc.  E.  Co.,  12  Abb.  Pr.,  X.  S.,  473.  So  if  tho 
first  company  is  acting  only  as  agent  for  the  second,  it  is  not  liable 
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for  property  destroyed  while  in  possession  of  the  latter:  Milnor  v. 
Kew  York  etc.  E.  Co.,  53  N.  Y.  363. 

The  sale  of  a  through  ticket  over  two  or  more  connecting  lines  of 
railroad  is  not  evidence  of  a  joint  contract  between  such  roads,  mak- 
ing one  responsiblo  for  the  default  of  another:  Felder  v.  Columbia 
etc.  E.  Co.,  21  S.  C.  35,  53  Am.  Eep.  656. 

As  to  what  shows  such  a  joint  contract  or  copartnership,  the  court 
in  Peterson  v.  Chicago  etc.  Ey.  Co.,  80  Iowa,  92,  45  N.  W.  573,  quotes 
with  approval  from  Hutchinson  on  Carriers,  page  131,  where  that 
author  says:  "From  these  cases  it  may  be  deduced:  First,  that  where 
carriers  over  different  routes  have  associated  themselves  under  a 
contract  for  a  division  of  the  profits  of  the  carriage  in  certain  pro- 
portions, or  of  the  receipts  from  it,  after  deducting  any  of  the  ex- 
penses of  the  business,  they  become  jointly  liable  as  partners  to  third 
persons;  but  that,  where  the  agreement  is  that  each  shall  bear  th« 
expenses  of  his  own  route,  and  of  the  transportation  upon  it,  and 
that  the  gross  receipts  shall  be  divided  in  proportion  to  distance  or 
otherwise,  they  are  partners  neither  inter  se  nor  as  to  third  persons, 
and  incur  no  joint  liability."  Of  which  the  court  remarked:  "We 
think  this  is  a  fair  statement  of  the  rule  of  joint  liability  which 
is  supported  by  the  great  weight  of  authority." 

The  initial  carrier  incurs  no  liability  where  the  baggage  was  never 
delivered  into  its  possession,  there  being  no  joint  liability  as  partners. 
So,  where  a  passenger,  having  purchased  a  ticket  over  several  con- 
necting lines,  kept  his  valise  in  his  own  charge  until  he  reached 
the  terminus  of  the  first  company's  road,  and  then  delivered  it  to 
an  agent  of  a  connecting  roatl,  who  checked  it  through  to  another 
point  on  the  route,  he  could  not  recover  for  its  loss  of  the  first 
carrier:  Straiton  v.  New  York  etc.  E.  Co.,  2  E.  D.  Smith  (X.  Y.), 
184. 

The  burden  of  proof  is  on  the  carrier  having  possession  of  a  pas- 
senger's trunk  to  show  that  it  was  carried  safely  to  its  terminus,  and 
there  delivered  to  the  connecting  carrier:  Philadelphia  etc.  E.  Co. 
V.  Harper,  29  Md.  330.  Where  a  passenger  traveled  part  of  the  way 
by  steamboat  and  the  remainder  by  railroad,  and  delivered  his  trunks 
to  the  steamboat  company,  receiving  a  check,  which  he  presented  at 
the  end  of  the  railroad,  where  the  trunks  could  not  be  found,  in  an 
action  against  the  former  company,  it  was  held  that  evidence  of  n 
clerk  of  the  steamboat  company  that  if  the  trunks  were  not  deliv- 
ered to  the  railroad,  they  would  be  brought  back  to  the  stcamluvit 
company's  office,  and  that  he  knew  of  no  such  return  duiing  tli" 
month  when  the  trunks  were  lost,  was  not  sufficient  to  show  a  deliv- 
ery to  the  railroad  company  so  as  to  exempt  the  defendant  from  lia- 
bility: Baltimore  Steam  Packet  Co.  v.  Smith,  23  Md.  402,  bl  Am. 
Dec.  575. 

In  Eome  E.  E.  v.  Wiuiberly,  75  Ga.  316,  58  Am.  Eep.  46.9,  a  pas- 
senger traveled  part  of  the  way  to  her  destination  by  the  defendant's 
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railroad,  resuming  her  journey  the  next  morning  by  a  connecting 
road,  which  used  the  same  baggage-room  and  platform  as  the  first, 
lier  trunk  remaining  in  the  baggage-room  all  night  and  she  retaining 
the  check.  Before  the  train  on  the  second  road  left,  an  employ^  of 
the  first  took  the  check,  agreeing  to  place  the  trunk  in  proper  posi- 
tion for  transportation.  When  she  reached  her  destination,  it  was 
discovered  that  the  trunk  had  not  been  put  on  board  the  train,  and 
was  never  found.  On  this  state  of  facts  the  defendant  was  held 
liable,  at  least  as  a  bailee  for  hire,  for  want  of  ordinary  care. 

b.  Limiting  Liability  to  Own  Line. — An  initial  carrier  may  limit 
its  liability  to  such  loss  or  damage  only  as  occurs  upon  its  own  line, 
tliereby  absolving  itself  from  respon3il)i]ity  for  injury  occurring  on 
nny  other  part  of  the  route:  Peterson  v.  Chicago  etc.  Ey.  Co.,  80 
Iowa,  92,  45  N.  W.  573;  Baltimore  etc.  E.  Co.  v.  Campbell^  36  Ohio 
St.  647,  38  Am.  Eep.  617;  Pennsylvania  etc.  E.  Co.  v.  Schwarzen- 
borger,  45  Pa.  St.  208,  84  Am.  Dec.  490;  Gulf  etc.  Ey.  Co.  v.  Ions, 
5  Tex.  Civ.  App.  619,  22  S.  W.  1011;  Zuuz  v.  South  Eastern  E.  Co., 
L.  E.  4  Q.  B.  539.  Although  a  carrier  limit  its  liability  to  loss  or  in- 
jury occurring  on  its  own  road,  still  if  the  article  shipped  was  never 
delivered,  the  burden  is  on  the  carrier  who  received  it  to  show  a  safe 
delivery  to  the  connecting  carrier:  International  etc.  E.  Co.  v.  Foltz, 
-3  Tex.  Civ.  App.  644,  22  S.  W.  541. 

A  ticket  given  by  an  initial  carrier,  exempting  it  from  liability  on 
a  connecting  line,  prima  facie  charges  a  passenger  to  whom  it  was 
_given,  with  knowledge  of  its  contents:  Marmorstein  v.  Pennsylvania 
E.  Co.,  13  Misc.  Eep.  32,  34  N.  Y.  Supp.  97,  reversing  11  Misc.  Eep. 
725,  32  N.  Y.  Supp.  1146.  Where  a  through  ticket  over  several  con- 
necting lines  contained  a  clause  to  the  effect  that  the  initial  carrier 
was  merely  acting  as  agent  in  selling  the  ticket,  and  was  not  respon- 
sible beyond  its  own  line,  and  further  provided  that  none  of  the  com- 
panies would  assume  any  liability  for  baggage  except  for  wearing 
apparel,  and  then  only  to  the  extent  of  one  hundred  dollars,  it  was 
held  that  the  first  clause  referred  only  to  personal  injuries:  Coward 
V.  East  Tennessee  etc.  E.  Co.,  84  Tenn.  (16  Lea)  225,  57  Am.  Eep. 
226. 

c.  English  Eulo — American  Rules. — The  English  rule  in  regard  to 
connecting  carriers  holds  the  company  receiving  the  property  and 
booking  it  for  a  certain  destination,  as  the  carrier  throughout  the 
entire  route,  and  lialile  therefor:  Illinois  (.ent.  E.  Co.  v.  Copeland,  24 
111.  332,  76  Am.  Dec.  7-19;  Louisville  etc.  E.  Co.  v.  Weaver,  77  Tonn. 
(9  lica)  38,  42  Am.  Eep.  654;  and  although  the  loss  may  have  oc- 
curred upon  a  connecting  line,  such  line  incurs  no  liability,  and  an 
action  can  be  maintained  only  against  the  initial  carrier:  Mytton  v. 
Midland  E.  Co.,  4  Hurl.  &  N.  615. 

In  this  country,  however,  it  is  generally  held  that  the  company 
in  whose  possession  the  baggage  was  when  the  loss  or  damage  oc- 
<;urred  is  the  one  liable  therefor:   Montgomery  etc,  Ey.  Co.  v.  Culver, 
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75  Ala.  587,  51  Am.  Eep.  483;  Chicago  etc.  E.  Co.  v.  Fahey,  52  111. 
€1,  4  Am.  Eep.  587;  and  this  rule  certninly  commends  itself  to  reason. 

The  English  rule  has  been  followed  to  a  limited  extent  in  Georgia, 
-where  the  first  connecting  carrier  has  been  held  liable,  although  it 
■delivered  the  baggage  to  the  next  connecting  company:  Hawley  v. 
Screven,  62  Ga.  347,  35  Am.  Eep.  126.  But  the  passenger  may  in  that 
rstate  sue  the  second  connecting  carrier,  and  his  right  of  action  is  not 
limited  to  the  initial  carrier,  as  it  is  in  England:  Wolff  v.  Central  E. 
■Co.,  68  Ga,  653,  45  Am.  Eep.  501;  Savannah  etc.  Ey.  Co.  v.  Mcintosh, 
73  Ga.  532. 

In  Texas  where  connecting  lines  receive  each  other's  tickets  and 
■cheeks,  they  are  held  jointly  liable  for  the  proper  transportation  and 
delivery  of  baggage:  St.  Louis  etc.  Ey.  Co.  v.  Hindsman,  1  White  & 
W.  Civ.  Cas.  Ct.  App.,  sec.  205;  and  the  passenger  may  bring  his  suit 
^against  any  one  of  them:  Texas  etc.  E.  Co.  v.  Fort,  1  White  &  W. 
Civ.  Cas.  Ct.  App.,  sec.  1252;  Texas  etc.  E.  Co.  v.  Ferguson,  1  White 
.&  W.  Civ.  Cas.  Ct.  App.,  sec.  1253;  Missouri  Pac.  Ey.  Co.  v.  Slater,  3 
Wills.  Civ.  Cas.  Ct.  App.,  sec.  7. 

d.     Presimiption  Where  not  Known  Where  Loss  or  Injury  Occurred. 

Jn  Montgomery  etc.  Ey.  Co.  v.  Culver,  75  Ala.  587,  51  Am.  Eep.  583, 
the  rules  of  law  applicable  where  it  is  not  known  on  which  line  tTie 
loss  or  damage  occurred  are  discussed,  the  court  saying:  "From  the 
jiecessities  of  trade  and  commerce,  or  of  successful  competition,  or 
Irom  other  causes,  it  has  become  common  to  establish  long  routes  of 
transportation  by  successive  and  connecting  roads.  Under  such  cir- 
cumstances, it  would  generally  be  difficult  and  oftentimes  impossible, 
for  the  owner  to  show  on  which  road  they  were  injured.  One  of  the 
xoads  is  certainly  responsible;  and  the  last  carrier  has  the  means  of 
•showing  the  condition  of  the  goods  when  received  by  him.  The 
safety  and  protection  of  the  commercial  and  traveling  public  require 
•■the  recognition  of  the  presumption,  in  the  absence  of  evidence,  that 
the  goods  continued  in  the  same  condition  as  when  received  by  the 
-first  carrier,  unless  it  may  be  exceptional  goods  of  a  perishable  nature, 
and  casts  on  the  discharging  carrier,  who  delivers  them  in  a  dam- 
aged condition,  the  burden  of  showing  their  condition  when  received 
"by  him."  See  to  the  same  effect,  Moore  v.  New  York  etc.  E.  Co., 
173  Mass.  335,  73  Am.  St.  Eep.  298,  53  N.  E.  816;  Lin  v.  Terre  Haute 
•etc.  E.  Co.,  10  Mo.  App.  125;  Myerson  v.  Woolverton,  9  Misc.  Eep. 
186,  29  N.  Y.  Supp.  737;  Springer  v.  Westcott,  2  App.  Div.  295,  37 
N.  Y.  Supp.  909.  This  presumption,  however,  is  not  conclusive,  but 
jnay  be  rebutted  by  proof  on  the  part  of  the  company  delivering  the 
baggage  in  a  damaged  condition  that  it  was  in  such  condition  whe;i 
■received  by  it,  in  which  ease  it  is  exonerated:  Fox  v,  Wabash  E.  Co., 
16  Misc.  Eep.  370,  38  N.  Y.  Supp.  88. 

In  the  absence  of  a  joint  contract  or  partnership  between  the  car- 
riers a  different  rule  applies  in  the  case  of  a  total  loss,  and  there 
the  discharging  carrier  is  not  held  liable  unless  it  is  shown  that  tlio 
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baggage  came  into  its  possession:  Kosslcr  v.  New  York  etc.  R.  Co.^ 
61  N.  Y.  538,  affirining  7  Lans.  62;  Texas  etc.  E.  Co.  v.  Berry  (Tex. 
Civ.  App.),  71  S.  W.  326. 

In  McCormick  v.  Hudson  Eiver  R.  Co.,  4  E.  D.  Smith  (K  Y.),  181,. 
a  passenger  in  Chicago,  purchased  for  New  York  a  through  ticket,, 
consisting  of  four  coupons,  to  be  detached  and  delivered  up  on  de- 
mand. Three  of  them  were  delivered  between  Chicago  and  Albany, 
and  the  fourth  was  received  by  the  defendant  after  leaving  Albany. 
At  Buffalo  he  delivered  up  his  baggage,  and  received  therefor  one 
of  the  defendant 's  checks.  Part  only  of  the  baggage  was  delivered 
in  New  York,  but  the  rest  could  not  be  found.  The  court  held  on 
these  facts  that  the  defendant  took  charge  of  the  baggage  in  Buffalo,, 
and  was  liable  therefor. 

IV.    Limitation  of  Liability. 

a^  Ho-w  Far  Carrier  may  Restrict  His  Liability. — At  common  Ir.w^ 
common  carriers  of  passengers  were  liable  to  the  full  extent  of  a 
passenger's  baggage  carried  by  them:  Ranchau  v.  Rutledgo  R.  Co., 
71  Vt.  142,  76  Am.  St.  Rep.  761,  43  Atl.  11.  Their  attempts  to  re- 
strict or  limit  this  liability  have  given  rise  to  much  litigation,  and  it 
becomes  of  importance  to  determine  liow  far  they  may  go  in  thi* 
direction. 

There  is  no  doubt  that  a  carrier  may  legally  contract  for  exemption 
from  the  extraordinary  liability  of  insurer:  Mobile  etc.  E.  Co.  v. 
Hopkins,  41  Ala.  486,  94  Am.  Doc.  607.  But  in  the  United  State'* 
he  cannot,  according  to  the  wei^lit  of  authority,  free  himself  of  lia- 
bility for  negligence  or  willful  default  of  himself  or  his  servants, 
such  being  against  public  policy:  ^Mobile  etc.  E.  Co.  v.  Hopkins,  41 
Ala.  4S6,  94  Am.  Dec.  607;  Indianapolis  R.  Co.  v.  Cox,  29  Ind.  360,  9"> 
Am.  Dec.  640;  Thomas  v.  Soutliern  Ry.  Co.,  131  N.  C.  590,  42  S.  E. 
964;  Camden  etc.  R.  Co.  v.  Baldauf,  16  Pa.  St.  67,  55  Am.  Dec.  481; 
Coward  v.  East  Tennessee  etc.  R.  Co.,  84  Tenn.  (16  Lea)  225,  57  Am. 
Rep.  226;  International  etc.  R.  Co.  v.  Foltz,  3  Tex.  Civ.  App.  644,  22 
S.  W.  541;  The  New  England,  110  Fed.  415.  In  England,  a  carrier 
may,  by  express  contract,  be  relievcil  from  his  own  negligence  an  I 
tlint  of  his  servants:  Fonseca  v.  C'miard  S.  S.  Co.,  153  ^lass.  553,  25 
Am.  St.  Rep.  CM\  27  N.  E.  605;  The  New  England,  110  Fed.  415;  an  I 
tlie  sniiip  is  trn*'  in  New  York:  ^Vl'illllor!,'  v.  National  S-<.  S.  Co.,  57 
N.  Y.  Suiior.  Ct.  (2j  .Junes  it  S.)  5^<),  S  N.  Y.  Supp.  195;  I'rontice  v. 
Drckt-r,  49  F.arl).  21. 

b.     Effect  of  General  Notice  of  Nonliability ,\  general  notice  t'> 

the  effect  that  the  baggage  of  passengers  is  at  tlieir  own  risk,  will 
not  rolieve  tlie  carrier  of  liability,  even  tliougli  it  l»o  brought  to  tlio 
knowledgo  of  tlie  i>;issenger:  llollister  v.  Nowlen,  19  Wend.  234,  32 
Am.  Dec.  455;  Cole  v.  Cloodwin.  19  Wend.  251,  32  Am.  Dec.  470;  Cam- 
den etc.  Co.  V.  P.elknap.  21  Wend.  354;  Pdos.^om  v.  Dodd,  43  N.  Y. 
L'Gi,  3  Am.  Rep.  7Ul;  Jones  v.  Yoorhees.  10  Ohio,  145;  Baltimore  etc. 
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E.  Co.  V.  Campbell,  36  Ohio  St.  647,  38  Am.  Eep.  617.  Other  cases, 
notably  those  of  the  Pennsylvania  courts,  hold  that  a  general  notice. 
if  clear  and  explicit  in  its  terms,  and  of  which  the  passenger  has 
li:nowledge,  will  be  effectual  to  limit  his  liability:  Logan  v.  Pont- 
^.hartrain  E.  Co.,  11  Eob.  (La.)  24,  43  Am.  Dec.  199;  Bean  v.  Green, 
12  Me.  422;  Whitsell  v.  Crane,  8  Watts  &  S.  369;  Laing  v.  Colder, 
8  Pa.  St.  479,  49  Am.  Dec.  533;  Camden  etc.  E.  Co.  v.  Baldauf,  16  Pa. 
St.  67,  55  Am.  Dec.  481;  and  it  has  been  held  that  such  limitation  ia 
sufficiently  made  known  to  passengers  by  a  line  of  public  coaches, 
by  being  posted  up  at  the  place  where  they  book  their  names:  Whit- 
sell V.  Crane,  8  Watts   &  S.  369. 

In  Smith  v.  North  Carolina  E.  Co.,  64  N.  C.  235,  the  court  hebl 
that  although  a  carrier  could  not  free  himself  from  liability  by  a  gen- 
eral notice,  as  that  all  baggage  was  at  owner's  risk,  still  he  might, 
by  notice  brought  to  the  knowledge  of  the  owner,  reasonably  qualify 
his  liability,  as  by  notice  that  he  would  not  be  liable  for  glass  in 
&  box  or  valuable  articles,  unless  informed  of  the  facts.  A  notice 
that  a  carrier  will  not  be  liable  for  baggage  unless  checked,  which  is 
posted  in  a  steamboat,  even  if  it  be  of  any  effect,  will  not  protect 
the  carrier,  where  the  passenger  delivered  his  baggage  and  demanded 
a  check,  but  did  not  obtain  one  because  the  person  whose  duty  it  was 
to  give  them  was  not  present:  Freeman  v.  Newton,  3  E.  D.  Smith 
.(N.  Y.),  246. 

c.    May  Limit  Liability  by  Contract. 

1.  Generally. — There  is  no  doubt  that  a  common  Carrier  may  limit 
liis  liability  by  contract,  assented  to  by  the  passenger:  Indianapolis 
etc.  E.  Co.  V.  Cox,  29  Ind.  360,  95  Am.  Dec.  640;  Rawson  v.  Pennsyl- 
vania E.  Co.,  2  Abb.  Pr.,  N,  S.,  220;  Blossom  v.  Dodd,  43  N.  Y.  264, 
3  Am.  Eep.  701;  Nevins  v.  Bay  State  Steamboat  Co.,  17  N.  Y.  Super. 
■Ct.  (4  Bosw.)  225;  Bingham  v.  Eogers,  6  Watts  &  S.  495,  40  Am.  Dec. 
581;  Verner  v.  Sweitzer,  32  Pa.  St.  208;  The  Priscilla,  106  Fed.  739; 
and  the  burden  is  on  the  carrier,  in  order  to  relieve  himself  from  lia- 
Tjility,  to  establish  such  a  contract:  Grossman  v.  Dodd,  63  Ilun,  324, 
17  N.  Y.  Supp.  855;  Baltimore  etc.  R.  Co.  v.  (,'ampbell,  36  Ohio  St. 
•047,  38  Am.  Eep.  617;   Verner  v.  Sweitzer,  32  Pa.  St.  208. 

Difficulty,  however,  arises  in  determining  what  is  a  sufficient  con- 
tract, whether  the  passenger  had  knowledge  of  the  limitation,  and 
whether  he  consented  thereto;  and  these  questions  have  most  of  tea 
been  presented  by  conditions  printed  on  tickets,  checks  or  vouchers, 
received   by   passengers    from   transportation    companies. 

A  limitation  on  a  ticket  or  check  ig  not  binding  on  a  passenger, 
unless  he  agrees  to  it:  Kansas  City  etc.  E.  Co.  v.  Eodel>augii,  38  Kan. 
45,  5  Am.  St.  Eep.  715,  15  Pac.  899;  Baltimore  etc.  R.  Co.  v.  Campbell, 
36  Ohio  St.  647,  38  Am.  Rep.  617.  See,  also,  Weigan.l  v.  Central  K. 
Co.,  75  Fed.  370,  affirmed,  79  Fed.  991,  25  C.  C.  A.  6S1.  There  is  no 
presumption  that  he  had  knowledge  thereof,  and  it  is  a  question  for 
the  jury  whether  he  knew  of  the  condition:   Merrill  v.  Pacific  Trans- 
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fer  Co.,  131  Cal.  582,  63  Pac.  915;  and  especially  is  this  so  wherfr 
it  was  printed  on  the  back  of  the  ticket:  Brown  v.  Eastern  E.  Co.,. 
65  Mass.  (11  Cush.)  97;  Malone  v.  Boston  etc.  E.  Corp.,  78  Mass. 
(12  Gray)  388,  74  Am.  Dec.  598;  Henderson  v.  Stevenson,  L.  E.  1 
H.  L.  Sc.  40. 

Where  a  passenger  purchased  a  steamer  ticket,  containing  a  condi- 
tion limiting  the  company's  liability  for  loss  of  baggage  to  one 
hundred  dollars,  and  when  she  received  the  ticket  it  was  so  folded 
up  that  no  writing  was  visible  unless  she  opened  it,  it  was  held  that 
there  was  sufficient  evidence  on  which  a  jury  could  find  for  the  plain- 
tiff in  a  sum  exceeding  one  hundred  dollars,  where  they  found  that 
she  knew  there  was  printing  on  the  ticket,  but  did  not  know  that 
it  contained  conditions  relating  to  the  terms  of  the  contract  of  car- 
riage, and  that  the  company  did  not  do  what  was  reasonably  sufficient 
to  give  her  notice  thereof:  Eichardson  v.  Eountree,  [1894]  App.  Cas.. 
217. 

2.     Ticket  as  a  Contract. 

A.  Opposing  Views. — As  to  whether  a  condititon  contained  in  a 
ticket  is  of  any  effect  regardless  of  knowledge  thereof  by  the  passen- 
ger, depends  to  a  great  extent  upon  what  may  be  considered  to  be 
the  nature  of  the  ticket.  If  it  be  deemed  a  contract,  the  well-known 
rule  of  law,  that  a  person  voluntarily  entering  into  a  contract  i» 
bound  by  all  its  terms,  applies;  if  it  be  considered  not  a  contract^ 
a  special  agreement,  and  of  course,  knowledge,  must  be  shown.  This 
is  well  brought  out  in  Aiken  v.  Wabash  E.  Co.,  80  Mo.  App.  8, 
where  it  is  said:  "The  cases  all  agree  that  an  ordinary  railroad  ticket^ 
which  contains  merely  the  names  of  the  stations,  is  a  receipt  or 
voucher  and  cannot  be  said  to  be  a  contract  nor  to  contain  a  contract.. 
It  is  merely  evidence  that  the  holder  has  paid  the  amount  of  the 
fare  between  the  two  stations:  Logan  v.  Hannibal  etc.  E.  E.  Co.,  77 
Mo.  663;  Thompson  on  Carriers,  p.  65;  Elliott  on  Eailroads,  p.  24S2. 
The  authorities  are  also  numerous  in  holding  that  a  railroad  company 
may,  by  a  special  contract  with  the  passenger,  limit  its  liability  as- 
to  amount  in  the  carriage  of  baggage,  or  the  parties  may  agree  on  an 
amount  certain  as  liquidated  damages  in  case  of  loss,  etc.  The  ease^,. 
however,  differ  as  to  the  quantum  of  evidence  necessary  to  establisli 
such  a  contract.  With  but  few  exceptions  the  decisions  are  to  the  ef- 
fect that  in  the  purchase  of  a  railroad  ticket  under  ordinary  cireuin- 
stanc'es,  the  passenger  is  not  bound  by  conditions  printed  on  the  back 
of  his  ticket,  unless  the  railroad  company  shows  that  he  read  them,  or 
that  his  attention  was  called  directly  to  them.  It  will  not  be  preKuiiied 
that  he  read  them:  Perkins  v.  Eailroad,  24  X.  Y.  196,  82  Am.  Dec. 
2SI;  Malone  v.  Eailroad,  12  Gray,  388,  74  Am.  Dec.  598;  Brown  v. 
Eailroad,  11  Cusli.  97;  2  Fetter  on  Carriers  of  Passengers,  bot.  p. 
9S0;  Fonseca  v.  Cunard  Steamship  Co.,  153  ]Mass.  553,  25  Am.  Sr. 
Pep.  660,  27  N.  F.  Gfio;  Imlianapolis  etc.  E,  E.  Co.  v.  Cox,  29  Ind. 
.SCjO.  95  Am.  Dec.  610.     But  in  some  states  the  rule  is  otherwise  where 
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the  ticket  on  its  face  directs  attention  to  the  printed  matter  on  its 
back:  Quimby  v.  Boston  etc.  E.  R.  Co.,  150  Mass.  365,  23  N.  E.  205 j 
or  where  the  purchase  of  such  a  ticket  is  made  under  circumstances- 
leading  to  the  conclusion  that  the  purchaser  did  read  the  conditions 
and  assented  to  them:  Potter  v.  Majestic,  60  Fed.  624;  Rawson  v. 
Railroad,  48  N.  Y.  212,  8  Am.  Rep.  543.  A  contrary  rule,  however,, 
has  been  asserted  in  other  states,  where  it  is  held  that  the  railroad 
company  must  affirmatively  show  that  the  holder  of  such  a  ticket 
either  read  the  conditions  before  commencing  the  journey,  or  that  he^ 
had  his  attention  called  directly  to  them:  Malone  v.  Boston  etc.  R^ 
Corp.,  12  Gray,  388;  Brown  v.  Eastern  E.  Co.,  11  Cush.  97;  Railroad 
V.  Cox,  29  Ind.  360,  95  Am.  Dec.  640. 

"In  all  of  the  foregoing  cases  the  ticket  is  regarded  only  as  evi- 
dence that  the  passenger  has  paid  his  fare.  The  actual  terms  of  the 
contract  are  outside  of  the  ticket  and  are  implied  by  law.  It  is  for 
this  reason  that  the  courts  require  affirmative  evidence  of  the  assent 
of  the  passengers  to  conditions  printed  on  the  back  of  the  ticket. 
The  modern  decisions,  however,  hold  to  the  doctrine  that  a  railroad 
ticket  may  be  both  a  receipt  and  a  contract.  In  other  words,  it  may 
be  so  framed  and  worded  as  to  justify  the  conclusion  that  it  was' 
intended  to  represent  the  entire  contract  of  transportation.  Thus, 
if  certain  limitations  or  conditions  are  plainly  printed  on  the  fac-i- 
of  the  ticket  and  as  a  part  thereof,  the  law  will  draw  the  inference 
that  the  passenger  road  the  conditions  and  assented  to  them  as  part 
of  his  contract:  4  Elliott  on  Railroads,  p.  2482,  note  1,  and  authoritie:* 
cited:  Brown  v.  Eastern  R.  Co.,  11  Cush.  97;  Fonseca  v.  Steamship  Co., 
153  Mass.  553,  25  Am.  St.  Rep.  660,  27  N.  E.  665;  Zunz  v.  South  East- 
ern R.  Co.,  L.  R.  4  Q.  B.  539;  Fetter  on  Carriers,  bot.  pp.  9S0,  981. 
We  can  see  no  valid  objection  to  this  view.  It  is  reasonable  and  just 
and  we  are  inclined  to  adopt  it." 

Actual  notice  is  not  necessary,  but  it  is  sufficient  if  constructive 
notice  be  had,  such  as  would  put  a  prudent  man  on  inquiry:  Merrill 
V.  Pacific  Transfer  Co.,  131  Cal.  582,  63  Pac.  915;  and  it  is  for  the 
jury  to  determine  whether  a  person  receiving  a  receipt  or  ticket, 
accepted  it  with  notice  of  its  contents.  "The  fact  that  tlie  receipt 
was  printed  in  large  type,  and  could  be  easily  read;  that  it  was  re- 
ceived in  the  daytime,  or  when  there  was  sufficient  light  to  enable 
the  traveler  to  read  it;  that  he  was  acquainted  with  the  methods  of 
the  business — these  and  other  facts  may  be  shown,  not  as  conehisive 
against  the  recovery,  but  as  bearing  upon  the  ultimate  fact  to  be 
proven,  that  the  party,  when  he  accepted  the  receipt,  knew  of  iti 
limitations,  or  that  it  contained  special  terms  for  the  carriage  of  t:i'_> 
property":  Madan  v.  Sherard,  73  X.  Y.  329,  29  Am.  Rep.  153.  Tlv^ 
mere  receipt  of  a  ticket  or  check  containing  a  condition  does  not 
give  rise  to  a  contract:  Prentice  v.  Decker,  49  Barb.  21;  Lecho\vitz>r 
V.  Hamburg-American  Packet  Co.,  6  IMise.  Rep.  536.  27  X.  Y.  Su]ij). 
140;  AYoodruff  v.  Sherrard,  9  Hun,  322;  and  the  following  cases  hold 
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that  conditions  on  a  ticket  or  check  do  not  bind  the  passenger,  if  no 
knowledge  thereof  by  him  be  shown:  Blossom  v.  Dodd,  43  N.  Y.  264, 
3  Am.  Eep.  701;  Kawson  v.  Pennsylvania  E.  Co.,  48  N.  Y.  212,  8  Am. 
Kep.  543,  affirming  2  Abb.  Pr.,  N.  S.,  220;  Gross  v.  Dodd,  63  Hun, 
324,  17  N.  Y.  Supp.  855;  Mauritz  v.  New  York  etc.  E.  Co.,  23  Fed. 
765;  so  it  has  been  held  that  emblazoning  the  general  object  on  a 
check,  ticket  or  notice,  in  large  letters,  but  stating  the  restriction  in 
small  ones,  is  insufficient:  Verner  v.  Sweitzer,  32  Pa.  St.  208. 

A  condition  printed  upon  the  contract  of  the  carrier,  but  not  made 
a  part  of  the  body  of  the  contract  by  being  referred  to  in  it,  is  only 
a  notice,  and  is  no  part  of  the  contract  between  the  carrier  and  pas- 
senger: The  Majestic,  166  U.  S.  375,  17  Sup.  Ct.  Eep.  597,  reversing 
60  Fed.  624,  9  C.  C.  A.  161. 

Other  cases  have  held  the  passenger  bound  by  receiving  a  ticket 
containing  stipulations  limiting  the  carrier's  liability,  where  the 
ticket  was  to  be  regarded  as  a  contract:  Fonseca  v.  Cunard  S.  S.  Co., 
153  Mass.  553,  25  Am.  St.  Eep.  660,  27  N.  E.  665;  Wheeler  v.  Steam 
Nav.  Co.,  72  Hun,  5,  25  N.  Y.  Supp.  578.  Both  of  these  cases  involved 
tickets  for  transportation  by  steamship,  and  in  the  former  of  them 
it  is  said:  "The  precise  question  in  the  present  case  is  whether  tho 
*  contract  ticket'  was  of  such  a  kind  that  the  passenger  taking  it 
should  have  understood  that  it  was  a  contract  containing  stipulations 
■which  would  determine  the  rights  of  the  parties  in  reference  to  his 
carriage.  If  so,  he  would  be  expected  to  read  it,  and  if  he  failed  to 
do  so,  he  is  bound  by  its  stipulations.  It  covered  with  print  and 
■writing  the  greater  part  of  two  large  quarto  pages,  and  bore  the  signa- 
ture of  the  defendant  company  affixed  by  its  agent,  with  a  blank 
space  for  the  signature  of  the  passenger.  The  fact  that  it  was  not 
signed  by  the  plaintiff  is  immaterial:  Qiiimby  v.  Boston  etc.  E.  E., 
150  Mass.  365,  23  N.  E.  205,  and  cases  there  cited.  It  contained  elab- 
orate provisions  in  regard  to  the  rights  of  the  passenger  on  the  voy- 
age, and  even  -went  into  such  detail  as  to  give  the  bill  of  fare  for 
fach  meal  in  tho  day  for  every  day  of  the  week.  No  one  who  could 
read  could  glance  at  it  without  seeing  that  it  undertook  expressly 
to  prescribe  the  particulars  which  should  govern  the  conduct  of  the 
parties  until  the  passenger  reached  the  port  of  destination.  In  that 
I'articular,  it  was  entirely  unlike  the  pasteboard  tickets  which  are 
commonly  sold  to  passengers  on  railroads.  In  reference  to  this  ques- 
tion, the  same  rules  of  law  apply  to  a  contract  to  carry  a  passenger 
iis  to  a  contract  for  the  transportation  of  goods.  There  is  no  reason 
Avhy  a  coiisijriuir  who  is  bound  by  the  provision  of  a  bill  of  lading, 
-which  he  accepts  without  reading,  should  not  be  equally  bound  by  tho 
terms  of  a  contract  in  similar  form  to  receive  and  transport  him  as  i 
passenger":  See,  also,  Louisville  etc.  Ey.  Co.  v.  Niclwilai,  4  Ind.  App. 
119,  51  Am.  St.  Eep.  206,  30  N.  E.  424.  An.l  see  Hopkins  v.  Westcott, 
€  Blatchf.  64,  Fed.  Cas.  Xo.  6692;  Stewart  v.  London  etc.  E.  Co.,  3 
Hurl.  cV  C.  loo;  Zuuz  v.  South  Eastern  K.  Co.,  L.  K.   -1  Q.  B.  539,  where 
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the  passenger  was  held  bound  by  the  receipt  of  a  ticket  or  voucher, 
oontaiuing  a  limitation  of  liability,  although  he  did  not  actually  read 
it. 

B.  Must  have  Opportunity  and  Ability  to  Eead  It. — If  a  passen- 
ger did  not  see  the  ticket  or  have  an  opportunity  to  read  it,  he  is  not 
bound  by  a  limitation  of  the  carrier's  liability  contained  in  it: 
Wamsley  v.  Atlas  S.  S.  Co.,  50  App.  Div.  199,  63  N.  Y.  Supp.  761; 
nor  is  he  so  bound  if  he  was  unable  to  read  and  it  was  not  read  to 
him:  Eanchau  v.  Eutland  E.  Co.,  71  Vt.  142,  76  Am.  St.  Eep.  761,  43 
Atl.  11;  Mauritz  v.  New  York  etc.  E.  Co.,  23  Fed.  765;  and  the  same 
applies  where  the  condition  is  printed  in  a  language  which  the  pas- 
senger does  not  understand:  Engberman  v.  North  German  Lloyd  S.  S. 
Co.,  84  N.  Y.  Supp.  201;  Camden  etc.  E.  Co.  v.  Baldauf,  16  Pa.  St. 
67,  55  Am.  Dec.  481,  as  in  none  of  those  cases  can  he  be  considered 
as  having  agreed  thereto,  he  not  having  notice  thereof. 

3.  Limitations  must  be  Communicated  Before  Journey  Starts. — 
Discovery  of  notice  of  conditions  restricting  liability  made  after  en- 
tering upon  the  journey  does  not  affect  the  traveler's  rights,  and  his 
rights  and  duties  are  determined  when  the  ticket  is  purchased:  Eaw- 
8on  v.  Pennsylvania  E.  Co.,  48  N.  Y.  212,  8  Am,  Eep.  543,  affirming 
2  Abb.  Pr.,  N.  S.,  220;  Lechowitzer  v.  Hamburg-American  Packet  Co., 
8  Misc.  Eep.  213,  28  N,  Y.  Supp.  577;  Wilson  v.  Chesapeake  etc.  E. 
Co.,   21   Gratt.   654. 

4.  Unreasonable  Limitations. — If  a  ticket  provides  that  a  bill  of 
lading  or  receipt  must  be  signed  by  the  passenger,  specifying  the 
articles,  and  their  respective  values,  or  the  carrier  would  be  liable 
only  for  the  sum  of  fifty  dollars,  recovery  is  limited  to  that  amount 
if  no  bill  of  lading  or  receipt  be  given  as  specified:  Steers  v.  Liver- 
pool etc.  S.  S.  Co.,  5  N.  Y.  1,  15  Am.  Eep.  453.  But  a  stipulation 
limiting  liability  for  the  loss  of  baggage  carried  by  a  traveler  across 
the  ocean  to  fifty  dollars,  is  unreasonable  and  will  not  be  enforced: 
Glovinsky  v.  Cunard  S.  S.  Co.,  4  Misc.  Eep.  266,  24  N.  Y.  Supp.  136; 
The  New  England,  110  Fed.  415. 

5.  Eestriction  by  One  Carrier  Available  to  Connecting  Carrier. — 
It  is  held  in  Aikin  v.  Wabash  E.  Co.,  80  Mo.  App.  8,  that  a  limita- 
tion of  liability  in  the  contract  between  the  passenger  and  tin?  initial 
carrier  may  be  available  to  a  connecting  carrier,  where  such  connect- 
ing carrier  is  to  be  regarded  as  the  agent  of  the  former  iu  completing 
the  shipment. 

d.  Construction  of  Conditions. — In  construing  conditions  limiting 
liability  on  the  part  of  a  common  carrier,  the  courts  arc  inclined  to  h'l 
strict,  and  refuse  to  extend  such  conditions  by  implication.  Accord- 
ingly, where  a  condition  provided  that  the  carrier  would  not  be  liable 
for  an  amount  exceeding  fifty  dollars  on  any  article,  this  was  held  to 
refer  to  the  separate  articles  contained  iu  a  trunk,  and  a  recovery 
might  be  had  for  the  aggregate  value  of  the  articles  therein  cou- 
Am.    St.    Bep.,    Vol.    99—24 
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tninod,  although  in  excess  of  fifty  dollars:  Earle  v.  Caclmus,  2  Paly^ 
237.  That  such  a  condition  refers  to  the  articles  contained  in  a 
trunk,  and  not  to  the  trunk  and  its  entire  contents  in  gross,  see  Hop- 
kins V.  Westcott,  6  Blatchf.  64,  Fed.  Cas.  No.  6692. 

In  Louisville  etc.  Ey.  Co.  v.  Nicholni,  4  Ind.  App.  119,  51  Am. 
St.  Eep.  206,  30  N.  E.  421,  a  ticket  sold  the  plaintiff  contained  a 
clause  to  the  effect  that  liability  for  wearing  apparel  would  be  as- 
sumed only  up  to  one  hundred  dollars,  to  which  the  plaintiff  agreed. 
When  tlic  trunk  reached  its  destination,  it  was  discovered  that  prop- 
erty of  the  value  of  three  hundred  dollars  had  been  alistraeted.  Thj 
court  held  that  where  the  exeniption  provided  for  by  contract  was 
not  for  loss  or  damage  from  a  particular  cause,  but  only  as  to  amount:, 
as  in  that  case,  and  the  carrier  would  not  account,  nor  attempt  to  ac- 
count for  a  refusal  to  deliver  the  property  which  it  undertook  to  carry 
safely,  the  presumption  was  that  there  had  been  negligence  on  the 
part  of  the  carrier,  and  the  plaintiff  might  recover  the  full  amount 
of  the  loss  sustained. 

Where  a  steamship  company  is  by  its  contract  exempted  from  lia- 
bility for  loss  occasioned  by  the  negligence  of  the  company's  ser- 
Aants,  this  does  not  by  implication  exempt  the  company  from  lia- 
bility for  loss  occurring  through  its  own  negligence,  and  to  effort  th;it 
object,  it  must  be  included  in  clear  and  ex])licit  form:  "Wi'inborg  v, 
XatiMual  8.  8.  Co.,  57  X.  Y.  Super.  Ct.  (25  J.mcs  &  S.)  5S6,  S  X.  Y. 
Supp.  105. 

A  condition  upon  a  cloak-room  ticket  issued  liy  a  railway  company 
tlint  it  would  not  l)e  responsible  for  any  package,  exceeding  the  value 
of  ti'a  pounds,  relieves  the  company  from  liability  not  only  for  los'^, 
but  also  for  damago  or  inhirv  to  any  article  d.'iiosited  with  it:  Pr;itt 
V.  South   Eastern  Ey.  Co.   (1S07),  1   Q.  E.   IS. 

In  Cilovinsky  v.  Cnnard  S.  S.  Co.,  5  .Misc.  L'ep.  r.«S,  20  X.  Y.  Supji. 
751,  a  steamship  ticket  provided  thfit  baggage  a  greater  value  tli;in  a 
cii'taiu  sum  must  be  specially  mentinned  anil  shij'ped  under  bill  of 
l:',ding  as  cargo.  Tliere  was  no  ])ro\ision  for  payment  of  overwci^lit, 
biit  it  was  stated  that  a  certain  charge  per  cubic  meter  would  bo 
made  for  extra  freight  on  shipboard.  "When  the  plaintiff  ])ui-cliase;l 
lirr  ticket,  she  was  charged  for  extra  weight,  whieh  she  paid.  Cm 
lliese  facts  the  coui't  held  that  the  arrangenuMit  between  the  iilaiiitiir 
and  the  (h't'ciidant  "s  agent  was  whuily  outside  of  the  provisions  oi  1  iie 
eonti-aet,  and  constituted  a  sepai-ate  agn-ement  for  the  t  ransjioiM  a  1  ina 
of  the  baggage,  au'l  coujil  not  be  axoided  by  the  liniilaiiuns  in  ihij 
tirk.-t  r(iiiti;ot:  SiM'.  a!s').  ^Vay■e^berg  v.  Canard  S.  S.  Co.,  «  .Mis-. 
lu'p.   7^,  1'^  X.    Y.  Supp.  5i:iJ. 

c.     statutory  Enactments. 
1.     Proliibiting  Limitation  of  Liability.~^ln  some  jurl^dicf  ions  llio 
riglit   lit'  a  carrier  to  limit    his  lialolity  has  b"en  jiroliilil  i.l   by  statute: 
Davis   V.    Cliiciigo   etc.    b'y.    Co.,    v:;   J,,\va,    714,   I'J   X.    W.    77.     In    that 
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case  a  railway  company  attempted  to  restrict  its  responsibility  for 
wearing  apparel  to  one  hundred  dollars  and  no  more.  The  contract 
for  transportation  was  made  in  Ohio,  to  be  performed  in  Iowa.  It  was 
not  shown  that  the  statutes  of  the  former  state  differed  from  those  of 
the  latter  which  declared  such  limitation  invalid;  and  in  the  absence 
of  such  showing  the  court  presumed  them  to  be  to  the  same  effect. 

Texas  has  a  similar  law,  and  this  is  held  to  apply  to  an  interstate 
shipment  beginning  in  that  state,  as  well  as  to  domestic  ones:  Mexi- 
can Nat.  K.  Co.  V.  AVare  (Tex.  Civ.  App.),  60  S.  W.  343. 

2.  Construciion  of  Statute  Limiting  Liability. — A  United  States 
statute,  relieving  owners  of  vessels  from  liability  as  carriers  in  any 
form  or  manner  if  certain  articles  be  shipped,  without  giving  notice 
of  their  true  character  and  value,  and  having  the  same  entered  on  a 
bill  of  lading,  refers  only  to  liability  as  carriers,  and  does  not 
abridge  their  responsibility  as  bailees:  Wheeler  v.  Oceanic  Steam 
Nav.  Co.,  125  N.  Y.  155,  21  Am.  St.  Kep.  729,  26  X.  E.  218,  reversing 
52  Hun,  75,  5  N.  Y.  Supp.  101. 

V.    When  Liability  Attaches. 

The  liability  of  a  carrier  for  baggage  attaches  when  it  is  received 
to  be  transported  on  any  part  of  tlie  road:  Logan  v.  Pontchartrain  E. 
Co.,  11  Kob.  (La.)  24,  43  Am.  Dec.  199;  but  it  is  not  always  easy 
to  determine  when  it  is  so  received  for  transportation.  Common  car- 
riers are  responsible  under  their  common-law  liability  for  baggage 
left  by  passengers  at  their  oinces  and  knowingly  received  by  theit- 
agents,  with  the  intention  of  proceeding  with  the  same  in  the  next 
conveyance  of  the  carrier  departing  from  the  place  where  the  baggage 
is   deposited:   Camden   etc.   Transp.   Co.   v.  Belknap,   21  Wend.   334. 

In  Hicks  v.  Naugatuck  E.  Co.,  31  Conn.  281,  83  Am.  Dec.  143,  a 
passenger  took  his  trunk  to  a  railroad  station  at  11  o'clock  in  tins 
moniing,  and  requested  tliat  it  be  cheeked  for  the  next  train  to  a 
certain  station,  which  was  to  leave  four  hours  later.  Being  informed 
liy  the  agent  that  they  did  not  clieck  trunks  until  fifteen  minutes 
before  the  train  left,  he  loft  the  trunk  with  the  agent,  returning  later 
;.nd  obtaining  a  check,  and  then  went  by  the  same  train.  Upon  re- 
ceiving the  trunk,  some  property  was  found  to  have  been  taken  tliere- 
fiom.  The  court  held  tliat  tlie  company  was  liable,  regardless  of 
whether  tlie  articles  were  abstracted  while  the  trunk  was  lying  at 
tlie  station  or  after  it  left,  as  the  company  was  to  be  regarded  as 
having  received  it  when  first  delivered  for  transportation,  and  not 
for  storage;  that  the  dr-livory  of  tlie  check  was  of  no  importance  as 
constituting  a  contract,  it  being  merely  a  receipt  and  intended  as  a. 
means  of  identification.  And  the  company  will  be  liable  for  a  trunk 
received  as  baggage,  from  a  prospective  passenger,  even  tliouuh  no 
ticket  has  been  bni-lit  or  fare  paid,  wlietlior  the  loss  ooruv  bcforo 
or   after   the   arrival   and   departure   of   the    train   or   before   or   after 
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the  purchase  of  the  ticket:  Lake  Shore  etc.  Ey.  Co.  v.  Foster,  101 
Ind.  293,  54  Am.  Eep.  319,  4  N.  E.  20. 

Where  goods  were  delivered  by  a  passenger  to  a  baggage  agent  of  a 
railroad,  to  he  shipped  on  the  evening  of  the  next  day,  unless  the 
passenger  should  direct  to  the  contrary,  and  no  such  direction  was 
given,  the  company  thereafter  held  the  baggage  for  immediate  ship- 
ment, and  if  it  was  burned  while  so  held,  it  became  liable  as  a  com- 
mon carrier.  If,  however,  there  was  a  regulation  of  the  company 
known  to  the  plaintiff,  that  the  baggage  should  be  received  only  for 
immediate  carriage,  and  their  agent  took  charge  of  the  baggage  as  a 
matter  of  accommodation  and  without  any  direction  as  to  its  ship- 
ment, the  company  was  not  liable  at  all  for  the  loss:  Illinois  Cent- 
E.  Co.  v.  Tronstine,  64  Miss.  834,  2  South.  255. 

A  rule  of  a  carrier  allowing  baggage  to  be  checked  only  half  an  hour 
before  train  time,  is  not,  as  a  matter  of  law,  unreasonable,  and  a  pas- 
senger cannot  make  it  answerable  as  an  insurer,  by  an  earlier  de- 
livery, without  its  consent:  Goldberg  v.  Ahnapee  etc.  Ey.  Co.,  105 
Wis.  1,  76  Am.  St.   Eep.  899,  80  N.  W.  920. 

In  The  Priscilla,  106  Fed.  739,  the  question  presented  was  whether 
an  admiralty  court  had  jurisdiction  of  an  action  to  recover  for  bag- 
gage sent  by  a  person  to  the  pier  of  a  steamship  company,  a  receipt 
being  given  therefor,  as  was  customary,  and  the  owner  soon  after- 
ward purchasing  a  ticket.  The  court  said:  "Upon  the  long-estab- 
lished usage  in  evidence,  it  seems  to  me  clear  that  the  reception 
of  the  baggage  was  an  incident  of  the  company 's  maritime  business^ 
and  in  anticipation  of  its  subsequent  maritime  contract  of  transpor- 
tation, and  formed  part  of  the  contract  from  the  moment  the  ticket 
was  purchased.  The  company's  obligation  was  to  carry  the  pas- 
sengers and  their  reasonable  baggage  already  deposited  with  the 
company  according  to  its  custom  of  doing  business;  and  that  was  a 
part  of  the  libelant's  right  under  the  tickets  purchased.  The  court 
has,  therefore,  jurisdiction  of  this  action  for  its  loss." 

VI.  Delivery  to  Carrier, 
a.  Necessity  Therefor. — Before  a  carrier  can  be  hold  liable  for  the 
loss  of  a  passenger's  baggage,  it  is  essential  that  a  delivery  to  and 
acceptance  by,  him  be  shown,  for  he  cannot  be  made  responsible  for 
property  never  in  his  possession  or  under  his  control:  Michigan  etc. 
E.  Go.  v.  Meyres,  21  111.  627;  Perkins  v.  Wright,  37  Ind.  27;  Kogers 
V.  Long  Island  E.  Co.,  2  Lans.  209;  Forbes  v.  Davis,  18  Tex.  26S. 
To  charge  a  carrier  with  the  loss  of  property  packed  in  a  trunk, 
it  must  satisfactorily  appear  that  the  trunk  was  not  rifled  after 
it  was  so  packed  and  before  it  reached  tlie  possession  of  the  carrier: 
]\Ict^uesten  v.  Sanford,  40  Me.  117;  Eingwalt  v.  Wabash  E.  Co., 
45  Neb.  760,  64  N.  W.  219.  The  burden  of  proving  a  delivery  to 
the  carrier  is  on  the  plaintiff:  Lustig  v.  International  Nav.  Co.,  38 
Miac.  Eep.  SU2,  7b  2S'.    Y.  iSupp.  885. 
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Where  the  property  has  been  placed  in  the  custody  of  a  servant 
or  agent  of  the  carrier,  whose  duty,  or  apparent  duty,  it  is  to  receive 
and  take  care  thereof,  it  is  a  suflRcient  delivery  to  charge  the  carrier: 
Block  V.  The  Trent,  18  La.  Ann.  664;  Moore  v.  The  Evening  Star, 
20  La.  Ann.  402;  Minter  v.  Pacific  Eailroad,  41  Mo.  503,  97  Am. 
Dec.  288;  Butler  v.  Hudson  Eiver  E.  Co.,  3  E.  D.  Smith  (N.  Y.), 
571;  but  it  must  be  to  an  agent  intrusted  to  receive  goods,  and  not 
one  merely  engaged  in  other  duties:  Gleason  v.  Goodrich  Transp. 
Co.,  32  Wis.  85,  14  Am.  Eep.  716. 

b.  Custom  as  Showing  Delivery — It  is  not,  however,  absolutely 
necessary  that  a  personal  delivery  be  made  to  the  carrier  or  his 
agent,  but  baggage  may  be  left  at  a  depot  or  station  by  its  consent, 
which  may  be  implied  from  custom:  Green  v.  Milwaukee  etc.  K.  E. 
Co.,  38  Iowa,  100.  In  Wright  v.  Caldwell,  3  Mich.  51,  it  is  said: 
"It  is  well  settled  by  a  series  of  adjudications,  of  high  authority, 
that  if  a  uniform  custom  is  established  and  recognized  by  the  car- 
rier, and  is  known  to  the  public,  that  property  intended  for  carriage 
may  be  deposited  in  a  particular  place,  without  express  notice  to 
him,  that  a  deposit  of  property  for  that  purpose  in  accordance  with 
the  custom  is  constructive  notice^  and  would  render  any  other  form 
of  delivery  unnecessary.  The  rule  is  founded  in  reason,  as  the 
usage,  if  habitual,  is  a  declaration  by  the  carrier  to  the  public, 
that  a  delivery  of  property  in  accordance  with  the  usage  will  be 
deemed  an  acceptance  of  it  by  him  for  the  purpose  of  transportation. 
To  allow  a  carrier,  when  property  is  thus  delivered,  to  set  up  by 
way  of  defense  the  general  rule,  which  requires  express  notice,  would 
operate  as  a  fraud  upon  the  public,  and  lead  to  manifest  injustice." 
So  where  a  passenger  advised  the  agent  of  a  railroad  company  that 
she  intended  taking  the  train  the  following  morning,  and  sent  her 
baggage  the  evening  before,  properly  marked,  as  was  customary  with 
passengers  taking  trains  at  that  point,  and  the  trunk  was  afterward 
locked  up  in  the  baggage-room,  it  was  held  to  constitute  an  accept- 
ance of  the  baggage  by  the  carrier:  Green  v.  Milwaukee  etc.  E.  Co., 
41  Iowa,  410.  Where  it  is  customary  for  passengers  on  a  boat,  to 
deposit  their  baggage  on  the  deck,  there  being  no  means  of  booking 
or  checking  it,  this  is  such  a  delivery  as  will  render  the  company 
liable  for  its  loss:  Doyle  v.  Kiser,  6  Ind.  242. 

Where  a  carrier  has  an  agent  on  his  boat  to  receive  and  check 
baggage,  it  is  not  a  good  delivery  to  leave  it  on  the  boat  without 
obtaining  a  check  or  calling  the  agent's  attention  to  it:  Ball  v.  New 
Jersey  Steamboat  Co.,  1  Daly.  491.  In  Gleason  v.  Goodrich  Transp. 
Co.,  32  Wis.  85,  14  Am.  Eep.  716,  plaintiff  took  passage  on  a  steam- 
boat and  was  assigned  a  stateroom.  He  asked  for  a  key  to  th> 
room,  in  order  to  place  his  baggage  therein,  but  was  informed  that 
they  gave  no  keys.  He  then  deposited  his  valise  in  the  room,  callinc^ 
the  attention  of  a  number  of  cabin  boys  to  the  fact  and  asking 
whether   it   would    be    safe,    receiving   an    affirmative    answer.     Upon 
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Lis  return  a  short  time  after,  the  valise  was  missing.  There  was  a 
porter  on  the  boat,  whose  duty  it  was  to  receive  and  check  baggage, 
which  the  plaintiff  knew.  There  was  no  evidence  of  any  custom 
of  travelers  to  deposit  their  baggage  as  was  done  in  this  case,  nor 
of  any  usage  of  carriers  by  boat,  or  of  the  defendant,  to  accept  de- 
livery in  that  way,  nor  was  there  any  finding  that  the  carrier  was 
negligent  in  not  providing  the  stateroom  with  a  lock  and  key.  The 
court  held  that  no  delivery  was  shown,  and  refused  to  allow  recovery 
for  the  baggage. 

Whether  or  not  a  custom  has  been  established,  that  a  delivery  of 
baggage  at  a  station  without  notice  to  a  carrier  is  regarded  by  the 
latter  as  a  good  delivery,  is  a  question  of  fact  for  the  jury:  Greeu 
V.  Milwaukee  etc.  E.  Co.,  41  Iowa,  410. 

c.    Retention  of  Control  of  Baggage  by  Passenger. 

1.  Effect  Thereof. — A  retention  of  custody  and  control  by  a  pas- 
senger over  his  baggage  relieves  the  carrier  from  his  liability,  it 
never  having  been  delivered  into  the  company's  keeping.  Many 
interesting  questions  have  arisen  in  regard  to  the  application  of  this 
proposition  of  law,  where  passengers  have  seen  fit  to  keep  with  thenx 
articles  of  personal  baggage,  and  on  a  similar  state  of  facts,  dif- 
ferent courts  have  decided  differently.  Mr.  Justice  Lush,  in  Le 
Conteur  v.  Landon  etc.  R.  Co.,  L.  E.  1  Q.  B.  54,  remarked:  "Wc 
know  it  is  the  every-day  practice  for  passcnigers  to  carry,  with  the 
consent  of  the  company,  carpet-bags,  books  and  cloaks,  and  things 
they  want  upon  the  journey,  in  the  carriage  with  them.  It  cannot 
be  said  that  the  things  are  not  in  the  custody  of  the  company  a3 
carriers,  because  they  agree,  at  the  passenger's  request,  to  place 
them  in  the  carriage  where  he  sits." 

But  in  Nashville  etc.  E.  Co.  v.  Lillie  (Tenn.),  78  S.  W.  1055,  it 
is  said:  ''We  think  that  in  the  case  of  passengers  in  day  coaches 
who  prefer  to  keep  their  baggage,  and  especially  their  hand  lug- 
gage in  their  own  possession,  and  on  the  seat  with  them  in  the  day 
coach,  the  railroad  company  should  not  be  held  liable  as  an  insurer." 

"There  are  large  numbers  of  day  passengers,  and  they  almost  in- 
variably carry  hand  grips  and  parcels  in  their  hands,  retaining  con- 
trol and  custody  of  them  during  the  entire  trip.  In  such  a  ca-;j 
the  carrier  should  not  be  held  as  an  insurer  ol'  the  safety  of  the 
baggage":  See,  also,  Bergheim  v.  Great  Eastern  R.  Co.,  3  ('.  P.  l)iv. 
221;  Talley  v.  Great  Western  Ey.  Co.,  L.  E.  6  C.  P.  44.  That  the 
game  rule  does  not  ajjply  where  the  baggage  is  dci>i)sited  by  a  p;is- 
senger,  under  the  bi-rth  of  a  sleejnng-car,  when  retiring,  see  Nash- 
ville etc.  E.  Co.  V.  I.illie  (Tenn.),  78  S.  W.  1055. 

Common  carriers  are  not  respmisiljle  for  wearing  ap[)ar(d  or  money 
carried  by  a  passenger  al:o\it  his  piM-son,  and  whiih  is  under  his 
own  immediate  contiol:  The  CrysttU  P.il:ic<>  v.  A^anderjiool,  55  Ky. 
(16  B.   Mon.)    302;    Abbott   v.   Bradstreet,   55   Me.   53U;    but   they   are 
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for  their  negligence,  resulting  in  its  loss:  Bonner  v.  Grunibach.  2 
Tex.  Civ.  App.  482,  21  S.  W.  1010.  A  railroad  compnny  is  not  liablj 
for  the  loss  of  a  bag  containing  money  and  jewelry,  carried  by  ii 
passenger  and  by  biin  accidentallv  dropped  through  the  open  window 
of  a  car,  although,  after  being  informed  of  the  loss,  it  refuses  to  stop 
the  train,  short  of  a  usual  station,  so  that  it  might  be  recovered: 
97  Fed.  656.  An  excellent  discussion  of  this  subject  will  be  found 
Hend  rson  v.  Louisville  etc.  E.  Co.,  123  U.  S.  61,  8  Sup.  Ct.  Eep. 
m,  affirming    20  Fed.  430. 

2.  Steamship  Companies  as  Innkeepers. — The  liability  of  steam- 
•sliip  companies,  which  hire  staterooms  to  passengers  for  their  us ) 
duiing  the  journey  has  b.en  held,  by  some  authorities,  the  same  aj 
tliat  of  innkeepers:  Adams  v.  New  Jersey  Steamboat  Co.,  lol  X.  Y. 
163,  56  Am.  St.  Eep.  616,  45  X.  E.  369,  affirming  9  Misc.  Eep.  2o, 
■29  X.  Y.  Supp.  53.  So  the  taking  of  a  valise  to  a  stateroom  is  nou 
such  a  taking  into  the  passenger's  own  exclusive  custody  and  guard- 
ianship as  to  absolve  the  carrier  from  any  duty  or  liability  respect- 
ing it:  Maeklin  v.  New  Jersey  Steamboat  Co.,  7  Abb.  Pr.,  N.  S.,  229; 
nor  will  the  de'ivery  of  a  key  of  a  stateroom  to  a  passenger  have 
that  effect:  Mudgett  v.  Bay  State  Steamboat  Co.,  1  Daly,  151,  dis- 
approving Cohen  v.  Frost,  9  N.  Y.  Super.  Ct.  (2  Duer)  335.  Other 
cases  have  denied  that  a  carrier  is  liable  as  au  innkeeper  for  bag- 
gage kept  in  a  stateroom:  Clark  v.  Burns,  118  Mass.  275,  19  Am. 
Eep.  456;  American  S.  S.  Co.  v.  Bryan,  83  Pa.  St.  446;  The  Humboldt, 
97  Fed.  656.  An  excellent  discussion  of  this  subject  will  be  found 
in  McKee  v.  Owen,  15  Midi.  115,  where  the  court  was  evenly  divided. 
A  steamship  company  has  been  held  liable  as  an  insurer  for  money, 
a  watch,  and  like  articles  stolen  from  the  stateroom  occupied  by  a 
passenger:  Crozier  v.  Boston  etc.  Steamboat  Co.,  43  How.  Pr.  466; 
Lincoln  v.  New  York  etc.  S.  S.  Co.,  30  Misc.  Eep.  752,  62  N.  Y. 
Supp.  10S5.  See,  however,  The  E.  E.  Lee,  2  Abb.  N.  S.,  49,  Fed, 
Cas.  No.  11,690,  and  Clark  v.  Burns,  118  Mass.  275,  19  Am.  Eep. 
456,  the  latter  case  holding  that  the  owner  of  a  steamship  is  not 
liable  for  a  watch  worn  by  a  passenger  on  his  person  by  day  and 
kept  by  him  within  reach  at  night,  whether  retained  upon  his  per- 
son, under  his  pillow,  or  in  his  clothing. 

An  overcoat  worn  by  a  passenger  when  procuring  passage  on  a 
boat,  and  ol)taining  a  statovoom,  cannot  l)e  held  to  be  within  tli  3 
exclusive  custody  of  the  passenger,  so  as  to  relieve  the  carrier  fro;ii 
liability  where  it  is  sulisoquently  removed  by  tlie  passenger  nn  I 
deposited  in  the  stateroom,  from  which  it  was  stolen:  Core  v.  Nor- 
v.':eh  etc.  Transp.  Co.,  2  Daly,  254,  wliere  the  court  said:  "If  the 
traveler,  while  using  any  ai'tiid(?  of  dress,  su('h  use  estaMi-^'iing  the 
animus  custodiendi  for  the  time  being,  loses  it,  it  is  right  that  the 
carrier  should  be  released  from  liability.     But  if,  after  it  shall  havo 
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been  used  temporarily,  as  in  this  case,  it  be  restored  to  the  locality 
provided  for  such  things  generally,  or  specially  as  in  this  case,  the 
use  ceases — the  animus  custodiendi  in  fact  and  in  law  ceases,  an>l' 
the  custody  reverts  to  the  carrier." 

An  overcoat,  being  an  article  of  wearing  apparel  of  present  use, 
however,  is  under  the  control  of  a  passenger,  although  not  on  his 
person,  where  it  is  deposited  in  his  seat  in  a  railroad  car:  Tower  v, 
Utica  etc.  E.  Co.,  7  Hill,  47,  42  Am.  Dec.  36. 

Vn.    When  liiability  Ends. 

a.  After  Reasonable  Time. — The  authorities  are  agreed  that  the 
extraordinary  liability  of  carriers  for  baggage  does  not  terminate 
immediately  upon  the  arrival  of  the  conveyance  at  the  place  of 
destination,  but  the  passenger  must  have  a  reasonable  time  and 
opportunity  in  which  to  remove  his  baggage,  during  which  perio  \ 
the  carrier  is  responsible  as  an  insurer  for  its  safety,  the  reason- 
ableness of  the  time  being  usually  a  mixed  question  of  law  and 
fact:  Kansas  City  etc.  Ry.  Co.  v.  McGahey,  63  Ark.  344,  38  S.  W. 
659;  Chicago  etc.  E.  Co.  v.  Boyce,  73  111.  510,  24  Am.  Rep.  268; 
Toledo  etc.  E.  Co.  v.  Tapp,  6  Ind.  App.  304,  33  N.  E.  462;  Penn- 
sylvania Co.  V.  Liveright,  14  Ind.  App.  518,  41  N.  E.  350,  43  N.  E. 
102;  3,rote  v.  Chicago  etc.  R.  Co.,  27  Iowa,  22,  1  Am.  Rep.  212;  Pitt- 
man  Boot  etc.  Co.  V.  Keokuk  etc.  Ey.  Co.,  91  Iowa,  416,  51  Am. 
St.  Eep.  352,  59  N.  W.  257;  Marshall  v.  Pontiac  etc.  E.  Co.,  12i> 
Mich.  45,  85  N.  W.  242;  Felton  v.  Chicago  etc.  Ey.  Co.,  86  Mo. 
App.  332;  Hedding  v.  Gallagher,  69  X.  II.  650,  76  Am.  St.  Rep.  204,. 
45  Atl.  96;  Roth  v.  Buffalo  etc.  R.  Co.,  34  N.  Y.  548,  90  Am.  Dec. 
736;  Dininny  v.  New  York  etc.  R.  Co.,  49  X.  Y.  546;  Mattoson  v. 
New  York  etc.  E.  Co.,  76  N.  Y.  381;  Van  Horn  v.  Kermit,  4  E.  D. 
Smith  (N.  Y.),  453;  National  Line  S.  S.  Co.  v.  Smart,  107  Pa.  St. 
492;  Texas  etc.  Ey.  Co.  v.  Capps,  2  Wills.  Civ.  Cas.  Ct.  App.  (Tex.),. 
Bee.  34;  Ouimit  v.  Henshaw,  35  Vt.  605.  84  Am.  Dec.  646;  Jacobs  v. 
Tutt,  33  Fed.  412;  Patscheider  v.  Great  Western  Ry.  Co.,  3  Exch.  153. 

In  determining  what  is  a  reasonable  time,  the  customs  of  the  cmu- 
pany,  the  manner  of  transporting  baggage  from  the  station,  and  all 
the  surrounding  circumstances  are  to  Vie  considered:  Mote  v.  Cliirag^ 
etc.  R.  Co.,  27  Iowa,  22,  1  Am.  Eep.  212. 

While  the  matter  of  reasonable  time  is  usually  a  mixed  questi  vi 
of  law  and  fact,  where  the  facts  arc  undisputoil,  it  becomes  one  (if 
law  alone:  Chicago  etc.  R.  Co.  v.  Boyce,  73  111.  510,  24  Am.  Ju[>. 
268;  Roth  v.  Buffalo  etc.  R.  Co.,  3i  N.  Y.  548.  90  Am.  Dec.  I'M); 
Burgevin  v.  New  York  etc.  R.  Co.,  69  IIuu,  479,  23  X.  Y.  Supp.  415; 
Mortland  v.  Philadcli)hia  R.  Co.,  SI  Ilun,  473,  30  X.  Y.  Supp.  1021. 

Under  ordinary  circumstances  it  is  unreasonalile  for  a  passenger 
to  delay  calling  for  liis  baggage  until  the  day  following  liis  arrival: 
Wiegand  v.  Central  R.  Co.,  75  Fed.  370;  affirmed  Central  R.  Co.  v, 
Wiegand,    79    Fed.    991,    25    C.    C.    A.    081;    and    the    lateness    of    tlid 
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hour  of  arrival  and  the  fact  that  there  were  no  vehicles  at  th» 
station  by  which  it  could  have  been  removed  are  not  sufficient  to 
extend  the  time  till  the  next  morning:  Kansas  City  etc.  Ey.  Co. 
V.  McGahey,  63  Ark.  344,  38  S.  W.  659;  Ouimit  v.  Henshaw,  35  Vt. 
605,  84  Am.  Dec.  646;  nor  will  the  sickness  of  the  passenger  have 
that  effect,  where  he  is  given  a  stop-over  ticket,  and  his  baggage 
arrives  at  the  destination  before  he  does:  Chicago  etc.  E.  Co.  v. 
Boyce,  73  111.  510,  24  Am.  Eep.  268.  But  it  has  been  held  that 
where,  due  to  storms,  trains  arrived  late  at  night,  and  there  was  an 
unusual  crowd  of  passengers  and  accumulation  of  baggage,  it  was 
not  unreasonable  for  a  female  passenger,  traveling  alone,  to  put 
off  demanding  her  baggage  till  the  next  morning:  Carry  v,  Cleve- 
land etc.  E.  Co.,  29  Barb.  35. 

In  Felton  v.  Chicago  etc.  Ey.  Co.,  86  Mo.  App.  332,  a  passenger 
on  leaving  the  train  in  the  night-time  at  a  station  without  a  night 
agent,  went  to  the  baggage-car  to  receive  his  trunk,  but  it  was  not 
on  board,  and  he  could  not  learn  when  he  might  expect  it.  He  then 
went  to  the  country.  The  trunk  arrived  the  next  afternoon,  and 
was  broken  open  and  robbed  that  night  in  the  station.  On  the 
following  day  the  passenger  called  for  it.  The  court  held  that  the 
carrier  was  liable  as  an  insurer,  and  that  the  owner  had  called  for 
his  trunk  within  a  reasonable  time. 

Where  baggage  is  to  be  conveyed  to  a  certain  place,  but  the  com- 
pany in  violation  of  its  contract,  carries  it  to  a  different  place  on 
the  road,  and  there  stores  it  in  its  baggage-room,  its  I'ability  as 
a  common  carrier  is  not  terminated:  Toledo  etc.  Ey.  Co.  v.  Hammond, 
33  Ind.  379,  5  Am.  Eep.  221. 

b.  Custom  as  Determining  Cessation  of  Liability. — Custom  and 
course  of  carrying  on  business  are  of  importance  in  determining 
when  a  carrier's  liability  ceases,  as  in  the  case  of  connecting  carrier?, 
where  it  is  customary  at  the  terminus  of  one  line  for  baggage  to 
be  left  at  the  station,  until  taken  in  charge  by  the  connecting 
carrier,  and  it  is  not  necessary  for  the  passenger  to  take  charge 
thereof  till  then:  Ouimit  v.  Henshaw,  35  Vt.  605,  84  Am.  Dec.  646, 
in  which  case  the  court  said:  "^yhero  trains  arrive  at  a  late  hour 
of  the  night  and  stop  for  a  few  hours,  and  it  is  the  usual  course 
of  the  company  upon  whose  train  baggage  arrives,  upon  being  in- 
formed that  it  is  going  on  in  the  morning  by  the  next  train  over  a 
connecting  road,  to  put  it  in  their  baggage-room  and  keep  it  for 
delivery  in  the  morning  to  the  servants  of  the  other  road  v.-hcn 
called  for  by  the  owner  and  requested  to  do  so,  then  their  usual 
practice  as  to  the  delivery  of  such  baggage  should  govern,  and  th^ 
custody  during  the  night  should  be  that  of  carrier  and  not  ware- 
housemen. Tho  traveler  has  the  right  to  call  for  such  delivery  in 
the  morning  according  to  the  usual  practice.  The  danger  of  col- 
lusive theft  from  the  baggage-room  during  the  niiiht  is  as  great  as« 
at   any  point   of  the   carriage;    the  traveler    relying  on  such  practice 
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has  no  custody  of  his  property  and  cannot  substitute  his  own  watch- 
fulness for  that  of  the  company;  and  the  latter,  by  adopting  thi.» 
practice,  lead  the  public  to  rely  on  their  vigilance  and  care.  That 
the  course  of  business — the  practice  of  the  carrier — is  a  most  im- 
portant element  in  determining  when  the  transit  ends,  will  appear 
from  an  examination  of  the  leading  case  of  the  Farmers'  etc.  Bank 
V.  The  Champlain  Transportation  Co.,  23  Vt.  211,  56  Am.  Dec.  68. 
Judge  Bedfield  in  delivering  the  opinion  of  the  court,  says:  'All 
the  cases  almost  without  exception  regard  the  question  of  time  and 
place  when  the  duty  of  the  carrier  ends,  as  one  of  contract  to  bo 
determined  by  the  jury  from  a  consideration  of  all  that  was  said 
by  either  party  at  the  time  of  the  delivery  of  the  parcels  to  tho. 
carrier;  the  course  of  the  business,  the  practice  of  the  carrier  and 
all  other  attending  circumstances.'  To  hold  that  delivery  by  rail- 
road companies  of  baggage  on  the  platform  is  delivery  to  the  owner, 
and  by  an  absolute  and  inflexible  rule  of  law  terminates  the  transit 
and  discharges  the  carrier,  as  such,  from  further  responsibility — ir- 
respective of  their  own  practice  and  course  of  business  as  to  delivery — 
•would,  we  think,  be  in  conflict  with  the  principal  of  the  decision 
in  the  ease  last  alluded  to":  See,  also,  Powell  v.  Myers,  26  Wend. 
591. 

c.  Must  have  Opportunity  to  Obtain  Baggage. — Opportunity  must 
be  allowed  passengers  to  obtain  their  baggage  upon  arriving  at  their 
destination,  and  a  servant,  charged  with  the  duty  of  delivering  it, 
must  be  at  hand  for  a  reasonable  time  after  the  arrival  of  the  con- 
veyance: Dininny  v.  New  York  etc.  E,  Co.,  49  N.  Y.  546;  Patschoi- 
der  V.  Great  Western  Ey.  Co.,  3  Exch.  153.  But  where  the  station 
is  closed  a  short  time  thereafter,  and  it  is  not  shown  that  a  passen- 
ger requested  the  station  agent  to  keep  the  station  open  or  to  be 
there  at  a  fixed  time  to  deliver  the  baggage,  and  he  did  not  claim 
the  trunk  till  the  following  morning,  docs  not  render  tho  companv 
liable  as  an  insurer:  Graves  v.  Fitchburg  E.  Co.,  29  App.  Div.  591, 
m    N.  Y.  Supp.  C36. 

d.  To  Whom  Delivery  must  be  Made. — The  baggage  must  ho  de- 
livered to  the  right  person,  and  if  delivered  to  another,  it  is  a  conver- 
sion, for  which  the  company  is  liable:  Trice  v.  Miller,  3  Wills.  Civ. 
Cas.  Ct.  App.  (Tex.),  sec.  440;  and  when  it  delivers  baggage  upon 
a  forged  order,  that  fact  will  constitute  no  defense:  Powell  v.  ^iFyi^T,, 
26  Wend.  591.  A  delivery  to  the  baggage-master  of  an  ind(>pc!i.lenb 
steaT;!])oat  cotnpnny,  who  is  not  tlie  passenger's  autlioriz(Nl  agent, 
but  wlio  has,  under  agreement  l)ct\veeii  tlu>  carriers,  ahvnys  onterc  1 
the  cars  prior  to  their  arrival  ;;t  the  depot  and  took  the  bnggag-3 
of  through  passengers,  giving  his  cheeks  in  exchange  for  those  of 
the  railroad  conipnny,  will  not  diselmrge  the  latter  from  loss  after 
euch  delivery:  Mobile  etc.  E.  Co.  v.  Hopkins,  41  Ala.  486,  94  Am. 
Dec.  607. 
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Iq  Hodkinson  v.  London  etc.  E.  Co.,  14  Q.  B.  Div.  228,  upon  tlia 
plaintiff's  arrival  at  the  station,  her  baggage  was  taken  from  tho 
■baggage-car  by  one  of  the  company's  porters,  who  asked  if  ho 
should  engage  a  cab  for  her.  She  replied  that  she  would  walk  to 
her  destination,  and  leave  her  baggage  at  the  station  for  a  short 
time,  and  send  for  it.  The  porter  agreed  to  put  it  to  one  side  and 
take  car©  of  it.  Part  of  the  baggage  being  lost,  suit  was  instituted 
therefor.  The  court  held  that  there  could  be  no  recovery,  as  tho 
transaction  amounted  to  a  delivery  of  the  baggage  by  the  company 
to  the  plaintiff,  and  a  redelivery  of  it  by  her  to  the  porter  as  her 
agent,  to  take  care  of. 

Where  a  railway  company  employs  porters  at  its  stations  to  convey 
jiassengers'  baggage  from  the  cars  to  their  vehicles,  the  com- 
pany's liability  as  carrier  continues  until  the  porters  have  dis- 
charged their  duty:  Eichards  v.  London  etc.  Ey.  Co.,  7  Com.  B.  839, 
62  Eng.  Com.  L.  837. 

e.  Where  Taken  Charge  of  by  Government  Officials. — The  question 
of  the  carrier's  liability,  where  the  baggage  of  a  passenger  has  been 
taken  charge  of  by  officers  of  the  government  has  been  before  tho 
-courts.  In  Torpey  v.  Williams,  3  Daly,  162,  the  plaintiff,  an  immi- 
grant passenger  on  a  steamer  from  Liverpool  to  New  York,  was, 
on  the  arrival  of  the  vessel  at  the  latter  port,  transferred  with  all 

the  other  immigrants  and  their  baggage,  to  a  barge,  by  which  they 
-were  carried  to  Castle  Garden,  the  laws  of  New  York  requiring  that 
"they  be  landed  there  with  their  baggage.  The  barge  was  licensed 
by  the  commissioners  of  immigration,  as  required  by  law,  but  was 
■employed  by,  and  at  the  expense  of,  the  defendants.  In  an  action 
for  breach  of  contract  by  nondelivery  of  the  plaintiff's  baggage  at 
"Castle  Garden,  it  was  held  that  the  transportation  by  the  barge  from 
the  steamer  to  Castle  Garden  was  only  a  continuation  of  the  journey 
from  Liverpool  to  Xew  York,  rendering  the  defendants  liable.  But 
w^here  the  voyage  has  terminated,  by  landing  at  a  place  fixed  by 
the  established  usage  and  custom  of  the  carrier,  there  being  no  con- 
tract to  land  at  a  particular  place  in  the  port  of  destination,  ho 
is  not  answerable  for  baggage  lost  through  the  fault  of  immigrant 
officers,  who  then  take  charge  of  the  ])aggage:  Klein  v.  ITamburg- 
American  Packet  Co.,  3  Daly,  3'.10. 

That  a  common  carrier  is  not  liable  for  the  destruction  of  liaggago 
<letained  by  the  custom  authorities  for  inspection,  over  wliieh  it  ha^l 
no  control,  see  Parker  v.  Xorth  German  Lloyd  S.  S.  Co.,  74  App.  Div. 
16,  76  N.  Y.  Supp.  806. 

f.  Burden  of  Showing  Delivery  to  Passenger. — In  an  action  for 
loss  of  baggage,  the  bunlen  of  showing  delivery  thereof  is  on  the 
defendant,  and  it  is  not  sutHcient  to  discharge  him  from  responsibility 
to  show  transportation  of  the  baggage  to  the  place  of  destination: 
Matheson  v.  Xew  York  etc.  R.  Co.,  76  X.  Y.  381.  Where  goods  were 
<lelivered  by  a  railroad   company   to   an   express   company,   acting   as 
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agent  of  the  passenger,  and  after  he  received  the  goods  from  the 
express  company,  some  of  the  articles  were  missing,  this  was  hel<3 
not  sufficient  evidence  to  fasten  liability  for  their  loss  upon  tho 
railroad  company:  Galveston  etc.  Ey.  Co.  v.  Schafermeyer  (Tex. 
Civ.  App.),  72  S.  W.  1037. 

g.  Liability  for  Property  Left  Behind  in  Car. — A  carrier  may 
Ijecome  responsible  for  property  left  by  a  passenger  in  a  car  or 
conveyance,  after  his  departure.  So  where  carriers  of  passengers 
make  it  the  duty  of  their  agents,  by  a  general  regulation,  to  take 
charge  of  property  inadvertently  left  in  their  cars,  and  provide  a 
place  for  its  safekeeping  at  their  depot,  where  the  owner  may 
apply  for  it,  this  makes  them  liable  as  bailees  for  hire,  the  com- 
pensation which  they  receive  for  carrying  the  passenger  being 
sufficient  consideration  therefor:  Morris  v.  Third  Ave.  K.  Co.,  1  Daly^ 
202,  23  How.  Pr.  345.  See,  also,  Bonner  v.  De  Mendoza  (Tex.  App.), 
16  S.  W.  976. 

VIII.     Liability  as  Warehouseman. 

The  liability  of  common  carriers  as  warehousemen  has  been  treated 
in  a  recent  note  in  this  series,  97  American  State  Reports,  101-105, 
and  discussion  of  that  subject  will  therefore  be  omitted. 

IX.     Contributory  Negligence  of  Passenger. 

Xcgligence  on  the  part  of  a  passenger,  contributing  to  a  loss  of 
his  baggage,  will  Vjar  an  action  for  recovery  therefor:  Talley  v. 
Great  Western  Ey.  Co.,  L.  E.  6  C.  P.  44.  So  where  a  trunk  was 
delayed  by  being  carried  to  a  wrong  station,  which  was  due  as 
much  to  the  passenger's  own  negligence  in  not  looking  at  the  check 
which  was  given  him  as  to  that  of  the  company,  he  cannot  recover: 
Gonthier  v.  New  Orleans  etc.  E.  Co.,  28  La.  Ann.  67.  But  see  Isaac- 
son V.  New  York  etc.  E.  Co.,  94  N.  Y.  278,  46  Am.  Eep.  142,  holding 
it  not  negligence  for  a  passenger  not  to  examine  his  baggage-check. 
And  it  has  been  held  such  negligence  as  to  bar  recovery  for  a  pas- 
senger not  to  make  use  of  appliances  for  better  securing  himself, 
such  as  a  bolt  or  lock  on  the  door  of  a  stateroom.  The  John  Brookes, 
1   Hask.  439,  Fed.   ('as.   Xo.   7335. 

In  Bonner  v.  De  Mendoza  (Tex.  App.),  16  S.  W.  976,  it  was  held 
that  where  a  passenger  left  valuables  behind  him  in  the  car,  wliieh 
were  subsequently  stolen  by  the  carrier's  employes,  the  fact  tliat 
he  was  negligent  in  so  leaving  them  was  no  bar  to  an  action  for 
their  value,  the  fact  that  his  negligence  furnished  the  temptation 
and  opportunity  to  defendant's  servants  to  steal  not  releasing  it  from 
its  obligation  to  protect  him  against  tlicm. 

X.     Authority  of  Baggage-master  as  to  Baggage. 

The  authority  of  a  carrier's  agent,  charged  with  the  duty  of  at- 
tending   to    the    baggage    of   passengers,    and    commonly    known    as    a 
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Ibaggage-master,  becomes  of  importance  in  fixing  the  liability  of  tho 
■company  represented  by  him  for  his  acts.  A  baggage-master,  a3 
such,  has  no  authority  to  contract  for  carriage  beyond  his  company's 
route:  Marmorstein  v.  Pennslyvania  R.  Co.,  13  Misc.  Kep.  32,  34 
'N.  Y.  Supp.  97,  but  he  may,  by  his  action,  bind  his  company,  and 
this  was  well  expressed  in  Isaacson  v.  New  York  etc.  R.  Co.,  94 
!N.  Y.  278,  46  Am.  Eep.  142,  in  the  following  words:  "The  passenger 
ias,  we  think,  the  right  to  assume  that  the  baggage-master  possesses 
Ihe  requisite  authority  to  make  all  ordinary  and  usual  arrangements 
with  passengers  in  respect  to  the  transportation  of  baggage.  If 
a  question  arises  as  to  checking  baggage  beyond  the  line  of  the 
Toad  receiving  it,  the  practice  of  the  company  is  presumably  known 
lo  the  baggage-master,  and  he  is  practically  the  only  person  to  whom 
the  inquiry  can  be  addressed.  It  would  produce  great  inconvenience 
if  it  should  be  held  that  the  baggage-master  did  not  represent  tho 
•company  in  respect  to  the  ordinary  incidents  of  baggage  transpor- 
tation. It  could  not  be  claimed  that  a  baggage-master,  in  the  ab- 
sence of  special  authority,  could  bind  the  company  by  a  contract 
"to  carry  baggage  beyond  the  terminus  of  the  road,  or  agree  upoi 
special  or  unusual  modes  of  delivery,  as  to  deliver  at  a  place  other 
than  the  depot  of  the  company,  or  (perhaps)  to  a  specified  person 
at  the  terminus  of  the  route,  other  than  the  owner.  But  it  is,  wo 
think,  within  the  apparent  scope  of  a  baggage-master's  employment, 
when  asked  by  a  passenger  whether  the  company  checks  baggage 
■over  a  route  indicated  by  his  passage  tickets,  to  answer  the  question 
■and  to  bind  the  company  by  checking  it  over  connecting  roads.  In 
this  case  the  request  to  check  over  the  Mobile  route  was  made  to 
the  baggage-master  and  assented  to  by  him,  and  he  assumed  to  give 
•checks  in  accordance  with  the  request.  This  constituted,  we  think, 
an  agreement  binding  on  the  company." 

A  baggage-master  may  also  bind  his  company  by  arranging  as 
to  what  sort  of  baggage  shall  be  carried,  and  he  has  authority,  so  far 
as  the  public  is  concerned,  to  receive  trunks  not  filled  with  ordinary 
baggage,  if  he  knowingly  does  so  and  takes  extra  pay  therefor: 
Talcott  v.  Wabash  E.  Co.,  159  N.  Y.  461,  54  N.  E.  1;  Stnniss  v. 
Wabash  etc.  Ky.  Co.,  17  Fed.  209. 

That  the  agent  of  one  connecting  line,  authorized  to  check  baggage 
.upon  another  connecting  line,  has  no  authority  to  accept  and  send 
merchandise  as  baggage  over  the  latter,  see  Toledo  etc.  K,  Co.  v. 
Bowler,  63  Ohio  St.  274,  58  N.  E.  813. 

XI.     Power  of  Carrier  to  Establish  Regulations. 

In  the  conduct  and  government  of  its  business,  a  common  carrier 
of   passengers   may   establish   reasonable   regulations   as   to    baggage, 

.■and  it  incurs  no  liability  if  a  loss  is  due  to  noncompliance  tliorcnilh; 
and  the  consent  of  a  passenger  thereto  is  not  necessary:   Gloason   v. 

-Goodrich  Transp.  Co.,  32  Wis.  85,  14  Am.  Eep.  716.     It  is  absolutely 
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essential,  however,  that  notice  shonld  be  given  him  of  such  regula- 
tions, or  it  should  be  shown  expressly  that  he  knew  thereof,  or  that 
he  ought  to  have:  Macklin  v.  New  Jersey  Steamboat  Co.,  7  Abb.  Pr., 
N.  S.,  229. 

So  far  as  the  reasonableness  of  the  rule  depends  upon  the  existcnco- 
of  particular  facts  or  circumstances,  it  is  a  question  for  the  jury^ 
but  where  the  facts  are  undisputed,  it  is  for  the  court:  Pittsburgh 
etc,  Ey.  Co.  v.  Lyon,  123  Pa.  St.  140,  10  Am.  St.  Ecp.  517,  16  Atl. 
()07,  where  the  court  held  that  any  regulation  that  deprives  a  pas- 
senger of  the  right  to  stop  and  receive  his  baggage  at  any  regular 
t-tation  or  stopping  place  of  the  train  on  which  he  might  be  travel- 
ing, was  unreasonable  and  illegal.  But  a  rule  providing  that  bag- 
gage can  only  be  checked  to  the  place  for  which  the  passenger  holds 
a  ticket,  is  reasonable:  Howell  v.  Grand  Trunk  Ey.  Co.,  92  Hun, 
423,  36  N.  Y.  Supp.  544.  The  plaintiff  in  that  case  held  a  stopover 
ticket,  but  the  baggage-man  on  the  train  refused  to  put  off  the^ 
baggage  at  the  intermediate  station,  in  accordance  with  the  above 
rule,  and  it  was  subsequently  carried  to  the  destination,  where  it 
was  destroyed  without  the  fault  of  tlie  company.  The  company  was 
held  to  have  incurred  no  liability,  the  court  saying:  "It  is  not  seen 
tliat  the  mere  privilege  extrinsic  the  contracts  which  permitted  the 
passengers  to  stop  off  over  night  at  an  intermediate  station,  and 
resume  their  passage  the  next  day  afforded  to  them  the  right  to  re- 
quire the  company  to  unload  and  reload  their,  baggage  at  sucli 
station.  Our  attention  is  called  to  Pittsburgh  etc.  Ey.  Co.  v.  Lyon, 
123  Pa.  St.  140,  10  Am.  St.  Eep.  517,  16  Atl.  607.  There  the  com- 
pany refused  to  sell  to  the  defendant  in  error  a  passage  ticket  to 
Birmingham  station,  in  the  city  of  Pittslmrgh,  where  the  train  uni- 
formly stopped  for  passengers  to  alight,  and  he  was  required  to  take 
a  ticket  for  the  station  further  on,  which  was  known  as  the  Union 
depot  within  the  city.  The  company's  agent  also  declined  to  check 
liis  baggage  to  Birmingham  station,  and  checked  it  to  the  destination 
mentioned  in  tlic  passage  ticket.  The  court  very  j)roper]y  held  that 
the  rule  of  the  coiiq)any,  rctjniring  its  agents  to  refuse  to  sell  tickets 
and  check  baggage  to  the  intermediate  station  was  unreasonalde. 
The  d(M-ti-ine  of  tliat  case  woidd  have  been  applicalde  to  tlie  present 
one,  if  the  defendant  had  declined  to  sell  to  the  plaintiffs  passage 
tickets  to  London  (the  intermediate  station).  This  the  defen.lant 
was  neither  requested  nor  reftiseil  to  do.  That  case,  therefore,  does 
not  seem   to   have   aiiv  necessary  apjilication  to   the  one   at  bar." 

A  rule  of  a  railroad  coinji;;ny  tliat  baggage  sliall  not  be  checked 
till  a  ticl;et  has  been  procured  is  reasonalde;  but  a  rule  that  a  bag- 
gage-mast i-r  shall  not  rec-eive  baggage  into  the  baggage-room  until 
then,  is  unrcasonaMc  and  void:  ColTeo  v.  Louisville  etc.  1\.  Co.,  76 
Tvliss.  oi'.li,  71  Am.  St.  Eep.  53."),  25  South.  157.  A  rule  allowing  bag- 
gage  to   be   checked    only   half   an   hour   before   train   time  is   not,   as- 
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a  matter  of  law,  unreasonable:  Goldberg  v.  Ahnapee  etc.  R.  Co.,  105 
Wis,  1,  76  Am.  St.  Eep.  899,  80  N.  W.  920. 

A  rule  that  passengers  shall  not  be  allowed  to  take  into  street- 
cars such  articles  as  are  cumberson  or  dangerous,  is  reasonable  as 
a  matter  of  law,  and  it  is  error  for  the  trial  court  to  leave  that 
question  to  the  jury:  Dowd  v.  Albany  Ey.,  47  App.  Div.  202,  62  N.  Y. 
Supp.  179. 

That  a  carrier  may  limit  his  liability  by  specific  regulations, 
brought  to  the  knowledge  of  the  passenger,  which  are  reasonable  in 
their  character  and  not  contrary  to  any  statute  or  public  policy, 
see  New  York  etc.  E.  Co.  v.  Fraloff,  100  U.  S.  24. 

XII.     Liability  for  Willful  Acts  of  Employes. 

Where  baggage  is  stolen  by  a  servant  of  a  common  carrier,  the 
latter  is  responsiV)le  therefor  and  must  make  good  the  loss:  Mobile 
etc.  E.  Co.  V.  Hopkins,  41  Ala.  486,  94  Am.  Dec.  607.  See,  als'>, 
Abbott  V.  Eradstreet,  55  Me.  530.  But  it  has  been  held  that  a  rail- 
road company  operating  a  parlor-car  is  not  responsible  for  the  los** 
of  money,  not  intended  for  traveling  expenses,  if  stolen  by  a  porter 
in  the  company's  employ,  when  the  passenger  left  it  on  the  window 
sill  of  the  toilet-room  of  the  car,  as  the  act  was  not  within  the  scop  > 
of  the  servant's  employment:  Levins  v.  New  York  etc.  E.  Co.,  1S3 
Mass.  175,  97  Am.  St.  Eep.  434,  66  N.  E.  803,  citing  Illinois  Cent. 
E.  E.  v.  Handy,  63  Miss.  609,  56  Am.  St.  Eep.  846;  Eoot  v.  New 
York  etc.  Co.,  28  Mo.  App.  199. 

Where  the  chief  officer  on  an  ocean  steamer,  prompted  by  spite, 
countenanced  the  throwing  overboard  of  a  valise  containing  a 
passenger's  property,  the  steamship  company  was  held  liable  fo" 
its  loss:  De  Felice  v.  Compagnie  Francaise  etc.,  83  App.  JJiv.  73, 
82  N.  Y,  Supp.  552. 

XIII.     Necessity  for  Payment  of  Fare  in  Advance. 

To  charge  a  carrier  it  is  not  indispensable  that  passage  money 
should  be  paiil  in  advance:  A"an  Horn  v.  Kormit,  4  E.  D.  Smith 
(X.  Y.),  453;  McGill  v.  Eowland,  3  Pa.  St.  451,  45  Am.  Doc.  654, 
v.'here  it  is  said:  "lu  order  to  cliarge  a  person  as  a  eoniinon  carrier, 
it  is  not  necessary  that  a  specific  sum  should  be  agreed  on  for  th3 
hire,  much  less  paid  for,  if  agreed  on;  althougli  not  paid,  he  is  en- 
titled to  a  reasonable  compensation."  See,  also,  Flaherty  v.  Green- 
luan,    7    Daly,    4S1. 

XIV.  When  Baggage  Should  be  Sent. 
a.  On  Same  Train. — Tf  a  carrier  agrees  to  send  b;!ggage  by  a 
particular  route  and  violates  its  agreenu'nt,  sending  it  by  anuthor 
and  longer  route,  he  is  an  insurer  and  liable  as  such  if  it  is  inj'iired 
while  on  that  route:  Estes  v.  St.  Paul  etc.  E.  Co.,  55  llun,  GL'5,  7 
N.  Y.  Supp.  863. 
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Not  only  should  it  be  sent  on  the  route  desired  by  the  passenger, 
but  on  the  same  train  with  him,  if  he  gives  the  agent  time  to  check 
it:  Toledo  etc.  K,  Co.  v.  Tapp,  6  Ind.  App.  304,  33  N.  E.  462;  and  it 
is  a  question  for  the  jury  whether  a  carrier  is  guilty  of  negligenca 
in  not  sending  a  passenger's  baggage  by  the  train  on  which  he 
travels,  and  having  it  so  carried  throughout  the  journey:  Wald  v. 
Pittsburgh  etc.  E.  Co.,  162  111.  545,  53  Am.  St.  Eep.  332,  44  N.  E. 
888,  reversing  60  111.  App.  460.  But  see  St.  Louis  etc.  Ey,  Co.  v. 
Bay,  13  Tex.  Civ.  App.  628,  35  S.  W.  951,  to  the  effect  that  it  is  tho 
carrier's  duty  to  forward  baggage  in  a  reasonable  time,  but  uot  nec- 
•essarily  on   the  same  train  as  the  passenger. 

b.  Effect  of  Passenger  not  Accompanying  It. — In  order  to  hold 
the  carrier  to  his  strict  liability,  a  passenger  must  accompany  his 
baggage,  or  be  prevented  from  so  doing  by  the  fault  of  the  carrier 
iimself ;  and  he  has  no  right  to  require  it  to  be  carried  subsequently 
without  compensation  as  baggage,  and  the  carrier  is  under  no  obli- 
gation so  to  transport  it:  "Wilson  v.  Grand  Trunk  Ey.,  56  Me.  60, 
96  Am.  Dec.  435;  57  Me.  138,  2  Am.  Eep.  26.  In  The  Elvira  Har- 
beck,  2  Blatchf.  336,  Fed.  Cas,  No.  4424,  a  person  took  passage 
in  a  vessel,  but,  his  baggage  not  reaching  him  in  time  to  be  put 
on  board,  he  sailed  without  it,  and  it  was  put  on  board  another 
vessel,  and  never  delivered.  When  sued  for  the  loss  of  the  good-j, 
the  carrier  defended  on  the  ground  that  they  were  shipped  on  a 
passenger  ship,  as  personal  baggage  belonging  to  a  passenger;  that 
as  the  owner  did  not  take  passage  on  board  the  ship  and  pay  the 
fare,  which  would  include  compensation  for  the  usual  baggage,  no 
•compensation  was  paid  for  the  freight  and  the  ship  was  entitled  to 
none,  and  hence  the  owners  of  the  ship  were  liable  only  as  gratui- 
tous bailees.  The  court,  however,  denied  this  contention,  saying: 
■"In  cases  where  the  passenger  accompanies  his  baggage,  the  fare 
•charged  for  his  passage  includes  compensation  for  its  transportatioTi, 
and  the  carrier  becomes  responsible  for  its  safe  delivery.  If  the 
passenger  does  not  accompany  it,  the  carrier  may  claim  compensa- 
tion in  advance  for  its  transportation,  or  may  postpone  his  claim 
till  the  delivery  and  rely  on  the  lien  or  on  the  personal  responsi- 
bility of  the  owner.  And  I  do  not  see  why  the  rule  of  responsibility 
for  the  safekeeping  and  delivery  should  not  be  the  same  in  both 
■cases.  The  actual  payment  of  the  freight  in  the  one  case,  and  the 
actual  liability  and  lien  for  its  payment  in  the  other,  constitute 
the  consideration  for  the  undertaking. 

"But  it  is  sufficient  to  say,  in  this  case,  that  the  proofs  show  an 
independent  shipment  of  the  goods  in  question,  unconnected  with 
the  owner  as  a  passenger.  The  case  is  one,  therefore,  of  the  ordi- 
nary shipment  of  goods." 

It  has  been  held  that  if  a  passenger  purchases  a  ticket  on  'i 
railroad,  for  the  sole  purpose  of  having  his  trunk  carried,  but  he 
;himsclf   goes   by   a   private   conveyance,   he   is   not   a   passenger,   and 
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can  hold  the  company  liable  only  as  a  gratuitous  bailee  where  the 
trunk  arrived  at  the  destination,  was  placed  in  the  baggage-room, 
and  was  stolen  the  next  day:  Marshall  v.  Pontiae  etc.  K.  Co.,  126 
Mich.  45,  85  N.  W.  242. 

In  Beers  v.  Boston  etc.  E.  Co.,  67  Conn.  417,  52  Am.  St.  Rep.  293, 
34  Atl.  541,  a  carrier  received  baggage  by  mistake,  supposing  that 
the  owners  were  passengers  over  its  own  line,  when  in  fact  they 
had  purchased  tickets  over  another  line,  and  the  owners  believe  1 
in  good  faith  that  the  baggage  was  properly  checked.  It  was  held 
that  the  carrier  was  liable  only  for  willful  or  intentional  injury 
to  the  property  while  in  its  possession,  and  did  not  receive  the 
laggage  as  a  common  carrier. 

If  baggan;e  is  forwarded  after  a  passenger  pursuant  to  an  agree- 
ment to  that  effect,  and  as  part  of  the  consideration  moving  from 
the  company  for  the  fare  paid  by  the  passenger,  the  same  rules 
of  care  and  diligence  apply  as  when  sent  on  the  same  train:  Warner 
V.  Burlington  etc.  E.  Co.,  22  Iowa,  166,  92  Am.  Dec,  389. 

XV.    Measure  of  Damages. 

a.  For  Loss  or  Destruction. — The  amount  to  be  allowed  as  com- 
pensation for  lost  or  damaged  baggage  is  the  value  of  the  property 
lost,  with  interest  thereon  from  such  time:  Brock  v.  Gale,  14  Fla. 
523,  14  Am.  Eep.  256;  Spooner  v.  Hannibal  etc.  E.  Co.,  23  Mo.  App. 
403;  Bonner  v.  Blum  (Tex.  Civ.  App.),  25  S.  W.  60,  although  the 
right  to  recover  interest  has  been  denied:  Texas  etc.  E.  Co.  v. 
Perguson,  1  White  &  W.  Civ.  Cas.  Ct.  App.  (Tex.),  sec.  1254;  and 
the  amount  expended  in  purchasing  clothing  and  other  articles 
necessary  to  supply  the  immediate  wants  of  the  party  is  not  ad- 
missible in  evidence  as  a  means  of  ascertaining  the  damage:  New 
Orleans  etc.  R.  Co.  v.  Moore,  40  Miss.  89.  Proof  of  the  cost  of 
goods  and  the  length  of  time  the  plaintiff  had  them  is  admissible 
on  the  question  of  value:  Glovinsky  v.  Cunard  S.  S.  Co.,  6  Misc.  Eep. 
S88,  26  N.  Y.  Supp.  751, 

Where  the  property  has  a  market  value,  that  is  the  correct  meas- 
ure of  damage:  Spooner  v.  Hannibal  etc.  E.  Co.,  23  Mo.  App.  403. 
But  baggage  usually  consists  of  partly  worn  wearing  apparel,  and 
the  value  of  such  property  for  the  use  of  the  plaintiff,  and  not  the 
market  value,  is  the  true  gauge  of  liability:  Cooney  v,  Pullman 
Palace  Car  Co.,  121  Ala.  368,  25  South.  712;  Parmelee  v.  Eaymoud, 
43  111.  App.  609;  Fairfax  v.  New  York  etc.  E.  Co.,  73  N.  Y.  167,  29 
Am.  Eep.  119,  affirming  43  N,  Y.  Super.  Ct.  (11  Jones  &  S.)  IS; 
Simpson  v.  New  York  etc.  E.  Co.,  16  Misc.  Eep.  613,  38  N.  Y.  Supp. 
341;  Texas  etc.  Ey.  Co.  v.  Cook,  2  Wills.  Civ.  Cas.  Ct.  App.  (Tex.), 
sec.  661;  Galveston  etc.  Ey.  Co.  v.  Fales  (Tex.  Civ.  App.),  77  S.  W. 
234.  And  see  Wamsley  v.  Atlas  S.  S.  Co.,  50  App.  Div.  199,  63  N. 
Y,  Supp.  761. 
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A  passenger  can  recover  only  the  value  of  the  goods  lost  or 
destroyed,  where  it  does  not  appear  that  the  carrier,  at  the  time 
of  receiving  the  baggage,  was  informed  of  facts  which  would  render 
probable  special  damages.  It  has  accordingly  been  held  that  in 
an  ordinary  action  to  recover  for  lost  baggage,  no  allowance  should 
be  made  for  increased  traveling  expenses,  or  .for  the  loss  of  an  en- 
gagement as  teacher  of  a  school,  resulting  from  the  loss  of  tho 
baggage:  Texas  etc.  Ey.  Co.  v.  Taylor,  3  Wills.  Civ.  Cas.  Ct.  App. 
(Tex.),  sec.  192;  nor  for  loss  of  profits  and  earnings  of  a  dentist, 
due  to  the  loss  of  dental  instruments:  Brock  v.  Gale,  14  Fla.  523, 
14  Am.  Eep.  356;  nor  for  loss  of  profits  arising  from  a  delay  in  de- 
livering goods:  Texas  etc.  Ky.  Co.  v.  Willis,  3  Wills.  Civ.  Cas.  Ct. 
App.  (Tex.),  sec.  71.  Nor  are  expenses  in  searching  for  lost  bag- 
gage recoverable  in  such  action:  Mississippi  Cent.  R.  Co.  v.  Ken- 
nedy, 41  Miss.  671;  St.  Louis  etc.  Ey.  Co.  v.  Hindsman,  1  White  & 
W\  Civ.  Cas.  Ct.  x\pp.  (Tex.),  sec.  207;  Texas  etc.  E.  Co.  v.  Fergu- 
son, 1  White  &  W.  Civ.  Cas.  Ct.  App.  (Tex.),  sec.  1254.  Inconven- 
ience, annoyance  and  mortification  arising  from  the  loss  form  no 
part  of  the  legal  damages,  and  recovery  should  not  be  allowed  there- 
for: Houston  etc.  Ey.  Co.  v.  Scale,  28  Tex,  Civ.  App.  364,  67  S.  W. 
437. 

In  Schalscha  v.  Third  Ave.  E.  Co.,  19  Misc.  Eep.  141,  43  X.  Y. 
Supp.  251,  a  violin,  carried  by  a  passenger,  a  professional  violinist,, 
was  damaged  by  the  negligence  of  the  company's  servant  in  starting 
the  car  suddenly,  and  the  measure  of  damages  was  held  to  be  thi> 
expense  of  restoring  the  property  to  soundness,  compensation  for  tln> 
loss  of  it  during  the  period  of  disability,  and  the  difference  in  its 
value  before  and  after  the  injury. 

b.  For  Delay. — For  delay  in  delivering  personal  baggage  a  com- 
mon carrier  is  liable  only  for  the  value  of  the  use  of  the  property 
to  the  owner  during  such  delay:  St.  Louis  etc.  Ey.  Co.  v.  Hindsman. 
1  White  &  W.  Civ.  Cas.  Ct.  App.  (Tex.),  soc.  206;  Texas  etc.  Ev. 
Co.  V.  Taylor,  3  Wills.  Civ.  Cas.  Ct.  App.,  sec.  193;  Gulf  etc.  Ey.  Co. 
v.  Yancil,  2  Tex.  Civ.  App.  427,  21  S.  W.  303.  The  cost  of  clotliing, 
purchased  on  account  of  a  trunk  lieing  delayed,  is  too  remote  to  1.i> 
allowed  as  an  item  of  damage:  Texas  etc.  Ey.  Co.  v.  Douglas  (Tex. 
Civ.  A  !>!>.),  30  S.  W.  4S7. 

A  ]iasscngor,  suing  for  the  loss  of  a  trunk,  need  not  receive  it 
whore  it  was  tendered  after  suit  brouglit  and  a  year  after  dt^livorv 
to  the  conijiany:  Lake  Shore  etc.  Ey.  Co.  v.  Warren,  3  Wyo.  1,'it,  6 
I'ac.  724.  J'.ut  if  a  yxirtion  of  tlie  contents  of  a  trunk  only  is  in- 
j\ired,  ami  it  is  witliin  a  reasonable  time  tendered  in  the  plaintif:, 
then  it  is  his  duty  to  accept  the  trunk  and  its  contents,  an<l  h'S- 
recovery  will  be  limited  to  such  goods  ris  are  lost  or  damaged:  Gulf 
etc.  Ey.   Co.   v.  .Tiu-kson    (Tex.   Aj'p.),   15   S.   W.   12S. 

c.  Place  of  Destination  as  Fixing  Damages. — Tn  case  of  ininry 
to,   or   Jobri   of,  baggage,  the   dainages   must   lie   measured    on    the    basis 
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cf  the  value  of  the  baggage  at  the  place  of  destination:  Lake  Shoro 
etc.  Ey.  Co.  v.  Warren,  3  Wyo.  134,  6  Pac.  724.  And  this  is  so  even 
though  it  be  lost  by  an  initial  carrier,  the  damages  not  being  meas- 
ured at  an  intermediate  point,  though  it  be  where  the  initial 
carrier's  line  connects  with  the  terminal  carrier's:  Galveston  etc. 
Ey.  Co.  V.  Fales  (Tex.  Civ.  App.),  77  S.  W.  234.  See,  however,  Tho 
Mayors  v.  Mason,  5  Kan.  670,  holding  the  value  at  the  point  of 
shipment  controls. 

XVI.     Conflict  of  Laws. 

The  law  of  the  place  where  the  contract  is  to  be  performed  gov- 
erns: Curtis  V.  Delaware  etc.  E.  Co.,  74  N.  Y.  116,  30  Am.  Eep.  271. 
So  where  plaintiff  bought  a  ticket  from  Philadelphia  to  Atlanti'} 
City,  New  Jersey,  from  a  New  Jersey  corporation,  operating  a  rail- 
road between  those  two  places,  and  he  delivered  his  trunk  at  Philr*- 
delpliia  and  the  trunk  was  lost,  but  it  did  not  appear  where,  the 
liability  of  the  company  was  to  be  determined  by  the  law  of  New 
Jersey:  Brown  v.  Camden  etc.  E.  Co.,  83  Pa.  St.  316.  In  Mexican. 
Nat.  E.  Co.  V.  Ware  (Tex.  Civ.  App.),  €0  S.  W.  343,  a  passenger  con- 
tracted with  an  initial  carrier  in  Texas  for  transportation  to  Mexico 
and  return.  It  was  held  that  the  contract  was  not  concluded  in 
Mexico,  and  was  not  performed  till  the  passenger  had  been  re- 
turned to  Texas,  and  that  the  law  of  the  latter  state  determines  tho 
carrier's  liability. 

In  Fonseca  v.  Cunard  S.  S.  Co.,  153  Mass.  553,  25  Am.  St.  Ecp. 
660,  27  N.  E.  665,  plaintiff  and  defendant  entered  into  a  contract 
in  England  for  an  ocean  passage,  one  of  the  conditions  of  which 
exempted  the  carrier  from  any  loss  arising  from  his  negligence. 
Such  a  stipulation  was  valid  in  England,  but  contrary  to  public 
policy  in  Massachusetts.  The  supreme  court  of  the  latter  state  held 
the  contract  enforceable  there,  it  not  being  illegal  or  immoral, 
although  had  it  been  made  in  Massachusetts  it  would  have  beou 
void. 

Where  a  passenger  bought  of  an  English  company  a  ticket  for  an 
ocean  voyage  from  an  American  to  an  English  port,  tho  ticket 
stipulating  that  it  should  be  governed  by  the  English  law,  this  was 
held  not  to  render  valid  a  condition  therein  relieving  it  from  liability 
for  negligence,  such  being  contrary  to  the  public  policy  of  this 
country:    The    New    England,    110    Fed.    415. 

XVII.  What  Actions  will  Lie. 
Trover  will  lie  against  a  common  carrier  where  the  gooils  hav'^ 
been  lost  to  the  owner  by  his  act,  as  where  they  have  been  deliv- 
ered to  the  wrong  person  by  mistake,  or  under  a  forged  order;  Inn 
for  the  mere  omission  of  the  carrier,  as  where  it  was  lost  or  stolen. 
and  cannot  be  delivered  to  the  owner,  the  appropriate  reniedy  i-i 
assumpsit,  or  a  special  action  on  the  case:  Hawkins  v.  ITofTniaii,  •> 
Hill,  5S6,  41  Am.  Dec.   767;   Tolano  v.  National  Steam  Nav.  Co.,  2S 
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K  Y.  Super  Ct.  (5  Eob.)-  318,  35  How.  Pr.  406,  4  Abb.  Pr.,  N.  S., 
316.  A  wrongful  and  willful  detention  of  plaintiff's  baggage  anil 
refusal  to  deliver  it  is  a  conversion:  McCormick  v.  Pennsylvania 
Cent.  E.  Co.,  99  N.  Y.  65,  52  Am.  Kep.  6,  1  N.  E.  99. 

A  shipowner,  who  refuses  to  carry  a  passenger  whom  he  agreed  t;) 
carry,  and  proceeds  on  the  voyage  without  giving  him  reasonabl.? 
time  to  remove  his  baggage,  is  liable  in  trespass  for  carrying  such 
property  away:  Holmes  v.  Doane,  69  Mass.  (3  Gray)  328. 

An  action  by  a  person,  about  to  become  a  passenger,  to  recover 
for  so  negligently  keeping  his  trunk  that  it  was  rifled  of  its  con- 
tents, before  his  arrival  at  the  station  and  payment  of  his  fare, 
is  one  ex  delicto:  Corry  v.  Pennsylvania  R.  Co.,  194  Pa.  St.  516,  45 
Atl.  341. 

In  Millard  v.  Missouri  etc.  E.  Co.,  86  N.  Y.  441,  a  passenger  pur- 
chased a  railroad  ticket,  entitling  him  to  carry  a  certain  amount 
of  baggage.  He  also  checked  a  trunk  containing  merchandise,  pay- 
ing extra  compensation  therefor,  and  advising  the  agent  of  its  con- 
tents. The  trunk  was  destroyed  by  fire.  In  a  prior  action  brought 
to  recover  for  the  loss  of  baggage,  it  was  held  that  no  recovery 
could  be  had  for  the  merchandise,  but  only  for  the  baggage.  Tho 
plaintiff  then  sued  to  recover  for  the  merchandise,  and  the  former 
action  was  held  no  bar  thereto,  as  the  two  actions  were  not  for  parts 
of  one  entire  indivisible  demand,  but  were  based  upon  separata 
contracts. 

XVIII.     Who  May  Sue. 

a.  In  General. — It  is  not  necessary  that  a  passenger  be  the  owner 
of  baggage  carried  by  him,  to  entitle  him  to  recover  for  its  loss, 
but  it  is  sufficient  if  he  is  liable  to  the  owner  therefor:  Illinois 
Cent.  K.  Co.  v.  Matthews,  24  Ky.  Law  Eep.  1766,  72  S.  W.  302. 

b.  Principal    Suing    Where    Agent    was    Passenger. — How  far  a 

principal  may  sue  where  his  agent  was  the  passenger,  traveling  with 
goods  of  the  former,  presents  a  question  on  which  the  authoritie:^ 
are  divided.  In  Weed  v.  Saratoga  etc.  E.  Co.,  19  Wend.  534,  which 
was  an  action  of  assumpsit  by  a  principal  for  goods  lost,  which  had 
been  carried  by  his  agent  as  passenger,  it  was  held  that  the  con- 
tract was  one  with  the  agent,  for  breach  of  which  the  former  could 
not  maintain  an  action.  And  in  Southern  Kan.  Ey.  Co.  v.  Clark, 
52  Kan.  398,  34  Pac.  1054,  it  was  said:  "Personal  baggage,  limited 
in  quantity,  is  usually  transported  by  carriers  of  passengers  as  an 
incident  to  the  transportation  of  the  person,  without  extra  charge. 
The  contract  to  transport  a  passenger  is  usually  a  personal  contract. 
If  injury  results  to  his  person,  or  his  personal  effects  transjiorted 
as  baggage,  there  can  be  no  doubt  that  the  railroad  company  is 
liable  to  him,  and  him  alone,  when  occurring  under  such  circum- 
stances as  to  create  liability.  The  fact  that  he  is  engaged  in  the 
service  of  another  at  the  time,  and  that  his  transportation  is  paid 
lor   by   his   employer,   cannot   diminish    his   individual   right    to   safo 
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transportation.  We  fail  to  perceive  that  the  facts  that  his  fare 
is  paid  for  by  his  employer,  and  that  the  occasion  for  his  making  the 
journey  is  the  prosecution  of  the  business  of  his  employer,  in  any 
manner  affect  the  contract  with,  or  liability  of,  the  railroad  com- 
pany. It  does  not  appear  in  this  case  that,  at  the  time  he  pur- 
chased his  ticket,  anything  was  said  with  reference  to  his  em- 
ployment, nor  that,  at  the  time  he  checked  his  baggage,  any  men- 
tion was  made  of  the  fact  that  the  samples  he  carried  belonged  to 
the  plaintiffs."  See  in  accord,  Missouri  Pac.  Ey.  Co.  v.  Liveright, 
7  Kan.  App.  772,  53  Pac.  763;  Stimson  v.  Connecticut  E.  E,  Co., 
98  Mass.  83,  93  Am.  Dec.  140;  Ailing  v.  Boston  etc.  E.  Co.,  126  Mass. 
121,  30  Am,  Eep.  667.  See,  also,  Cattaraugus  Cutlery  Co.  r. 
Buffalo  etc.  Ey.  Co.,  24  App.  Div.  267,  48  N.  Y.  Supp.  451. 

In  Grant  v.  Newton,  1  E.  D.  Smith,  95,  the  plaintiff  employed 
his  son  on  his  own  business  and  sent  him  on  a  journey  at  his  own 
expense,  furnishing  for  his  use  on  the  trip  a  traveling  trunk  and 
clothing,  which  were  lost  through  the  carrier's  negligence.  It  was 
held  that  the  plaintiff  could  recover  in  an  action  on  the  case,  but 
not  on  the  contract,  thereby  distinguishing  Weed  v.  Saratoga  E.  Co., 
19  Wend.  534. 

The  opposite  view  is  to  the  effect  that  a  contract  made  by  a 
traveling  agent  to  carry  his  samples  engaged  in  prosecuting  thy 
business  of  his  principal,  inures  to  the  latter 's  benefit,  and  he  has 
a  right  to  declare  himself  and  sue  upon  the  contract:  Lake  Shore  etc. 
Ey.  Co.  V.  Ilochstim,  67  111.  App.  514;  Sloman  v.  Great  Western  Ey. 
Co.,  67  N.  Y.  208;  Fort  Worth  etc.  Ey.  Co.  v.  Eosenthal  Millinery  Co. 
(Tex.  Civ.  App.),  29  S.  W.  196. 

c.  Partners  or  Joint  Owners. — In  Pennsylvania  E.  Co.  v.  Knight, 
58  N.  J.  L.  287,  33  Atl.  845,  a  carrier  was  held  not  liable  to  a  firm 
for  injury  to  property  belonging  to  such  firm,  where  it  was  carried 
as  the  personal  baggage  of  a  passenger,  although  he  was  a  member 
of  the  firm,  the  contract  being  made  with  the  individual,  with  whom 
the  firm  was  not  in  privity. 

Where  the  plaintiffs  were  joint  owners  of  a  chest,  but  owners  in 
severalty  of  its  contents,  and  it  was  shipped  as  baggage  on  de- 
fendant's road,  a  check  therefor  being  issued  to  them  jointly,  it  wa:3 
held,  in  a  joint  action  to  recover  for  the  loss  thereof,  that  by  issuing 
the  check  to  the  plaintiffs  jointly,  the  company  entered  into  a  joint 
contract  with  them,  and  that  it  could  not  insist  that  the  conraet 
be  severed  and  separate  actions  be  brought  thereon:  Anderson  v. 
Wabash  etc.  E.  Co.,  65  Iowa,  131,  21  N.  W.  485. 

d.  Husband. — Where  baggage  consisting  of  articles  which  had 
been  in  use  by  the  plaintiff,  his  wife  and  child,  were  lost,  it  was 
held  that  the  plaintiff  was  the  proper  person  to  sue,  although  he 
was  not  a  passenger  by  the  train  which  took  the  baggage,  having 
taken  another  train,  he  being  sufficiently  represented  by  his  wife: 
Curtis  V.  Delaware  etc.  E.  Co.,    74  N.  Y.  116,  30  Am.  Eep.  271. 
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For  loss  of  the  wife 's  paraphernalia,  the  husband  must  sue,  when 
he  has  paid  for  the  articles  and  furnished  them,  and  has  not  made 
a  gift  thereof  to  his  wife:  Curtis  v.  Delaware  etc.  E,  Co.,  74  N,  Y. 
116,  30  Am,  Eep.  271;  but  where  such  a  gift  is  shown,  the  wife  may 
bring  the  action:  Eawson  v.  Pennsylvania  E.  Co.,  48  N.  Y.  212,  S 
Am.  Eep.  543;  The  State  of  New  York,  7  Ben,  450,  Fed.  Gas.  No, 
13,328. 

e.  Father. — Where  the  infant  daughter  of  the  plaintiff  was  pro- 
vided by  the  latter  with  wearing  apparel  and  jewelry,  in  fulfillment 
of  his  obligation  to  give  her  suitable  maintenance,  the  legal  title 
thereto  remains  in  him,  and  he  may  sue  for  their  loss,  the  daughter 
being  treated  as  his  legally  constituted  agent:  Prentice  v.  Decker, 
49  Barb.  21,  And  it  has  been  held  that  a  father,  transporting  bag- 
gage of  his  daughter  and  receiving  checks  therefor,  may  maintaii 
an  action  against  the  common  carrier  for  its  loss,  upon  the  con- 
tract, independent  of  his  right  as  father.  The  contract  for  trans- 
portation was  made  with  him,  and  as  holder  of  the  checks,  which 
correspond  to  a  bill  of  lading,  he  could  sue  as  consignee:  Baltimore 
Steam  Packet  Co.  v.  Smith,  23  Md.  402,  87  Am.  Dec.  575. 

XIX.  Burden  of  Proof  and  Evidence. 
a.  Proof  of  Delivery  and  Failure  to  Produce  Make  Out  Prima 
Facie  Case. — Proof  of  the  delivery  of  the  trunk  to  the  carrier  in 
good  condition,  and  its  loss,  or  redelivery  in  a  damaged  condition, 
make  out  a  prima  facie  case,  and  the  burden  of  exonerating  himself 
is  on  the  carrier,  nondelivery  being  prima  facie  evidence  of  negli- 
gence: Garvey  v.  Camden  etc.  E,  Co.,  4  Abb.  Pr.  171,  1  Hilt.  280; 
Caldwell  v.  Erie  Transfer  Co.,  13  Misc.  Eep.  37,  33  N.  Y.  993, 
Wheeler  v.  Oceanic  Steam  Nav.  Co.,  125  N.  Y.  155,  21  Am.  St.  Eep. 
729,  26  N.  E.  248;  Camden  etc.  E.  Co.  v.  Baldauf,  16  Pa.  St.  67,  55 
Am,  Dec.  481.  In  Cleveland  etc.  Ey.  Co.  v.  Tyler,  9  Ind.  App.  689, 
35  N.  E.  523,  a  complaint  was  held  sufficient  to  establish  a  cause  of 
action  which  averred  a  delivery  of  the  goods  for  carriage  by  the 
owner,  a  demand  by  him  for  them  at  the  phice  of  destination,  and  an 
absolute,  unqualified  and  continued  refusal  by  the  carrier  to  deliver 
them.  But  where  there  is  evidence  that  the  trunk  was  lost  on  the 
journey,  this  dispenses  with  a  proof  of  demand  and  refusal:  Garvey 
V.  Camden  etc,  E.    Co.,  4  Abb.  Pr.  171,  1  Hilt.  280. 

b.  Baggage  Check  in  Evidence  of  Receipt  of  Baggage. — A  bag- 
gage check  does  not  embody  the  contract  of  carriage,  l)ut  is  a 
voucher  or  means  of  identification:  Cleveland  etc.  Ky.  Co.  v.  Tyler, 
9  Ind.  App.  6S9,  35  N,  E,  523;  Isaacson  v.  New  York  etc.  K. 
Co.,  94  N.  Y,  278,  46  Am.  Eep.  142;  and  its  possession  by  .\ 
passenger  is  prima  facie  evidence  of  a  receipt  by  the  carrier  of  th  ) 
baggage  rcprcsentdl  thereby:  Davis  v.  Michigan  etc.  E.  Co.,  22  III. 
27S,  74  Am.  Dee.  151;  Chicago  etc.  E,  Co.  v.  Clayton,  78  111.  616; 
Chicago    etc.  II.  Co.    v.    Stecar,  53  Neb,  95,  73    N,  W.  466;   Earle  v. 
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Cadmus,  2  Daly,  237.  See,  also,  Kansas  Pac.  Ey.  Co.  v.  Montelle,  10 
Kan,  119;  Atchison  etc.  E.  Co.  v.  Brewer,  20  Kan.  669.  And  the 
*ame  applies  where  a  passenger  on  a  line  delivers  up  to  a  connecting 
■carrier  the  check  of  the  first  company  and  receives  that  of  the  sec- 
ond: Ahlbeck  v.  St.  Paul  etc.  Ey.  Co.,  39  Minn.  424,  12  Am.  St. 
Eep.  661,  40  N.  "W.  364.  See,  also,  Denver  etc.  E.  Co.  v.  Eoberts, 
■6  Colo.  333. 

It  is  also  prima  facie  evidence  that  the  baggage  was  in  good  order 
•when  received  by  it,  and  to  relieve  itself  from  liability  must  shoAV 
that  the  baggage  was  in  substantially  the  same  condition  when  de- 
livered to  its  owner,  as  when  received  by  it:  St.  Louis  etc.  E.  Co.  v. 
Hawkins,  39  111.  App.  406. 

It  has  been  held  that  as  a  trunk  is  the  usual  means  of  conveying 
baggage,  a  check  is  evidence  of  a  delivery  of  a  trunk,  the  burden 
being  on  the  carrier  to  show  that  the  baggage  delivered  was  not  a 
trunk:  Dill  v.  South  Carolina  E.  Co.,  7  Eich.  (S,  C.)  158,  62  Am. 
Dec.  407, 

It  is  immaterial  when  the  baggage  comes  to  the  possession  of  the 
•carrier,  whether  at  the  time  the  check  is  issued  or  at  a  subsequent 
lime.  So  where  a  railway  company  received  a  passenger's  check 
for  baggage,  which  had  not  then  arrived  by  another  road,  and  gave 
its  own  check  for  the  same,  and  it  appeared  that  it  surrendered  the 
passenger's  first  check  to  the  other  railroad  company,  this  was  held 
■sufficient,  in  the  absence  of  proof  to  the  contrary,  to  show  receipt  of 
the  baggage  by  the  company  so  surrendering  the  first  check: 
Chicago  etc.  E.  Co.  v.  Clayton,  78  111.  616. 

c.  Statements  of  Carrier's  Agents. — A  passenger  on  a  train,  as 
«oon  as  practicable  after  arrival,  presented  to  the  company's  bag- 
gage agent  a  check  for  his  baggage  and  demanded  the  same.  The 
agent  could  not  find  it,  but  took  the  number  of  the  check  and  re- 
quested the  passenger  to  call  again.  On  the  same  evening  the 
passenger  returned  to  the  depot,  and  was  told  by  the  agent  that  he 
had  made  further  search  and  could  not  find  the  baggage.  The  court 
held  that  the  acts  and  declarations  of  the  agent  were  competent 
-evidence  for  the  passenger  in  an  action  by  him  against  the  carrier 
for  the  loss  of  the  baggage:  Baltimore  etc.  E.  Co.  v.  Campbell,  36 
Ohio  St.  647,  38  Am,  Eep.  617.  But  the  declarations  of  baggage- 
Tiieii,  not  constituting  a  part  of  the  res  gestae,  are  not  binding  on  the 
railroad  company,  in  an  action  by  a  passenger  to  recover  for  in- 
juries to  a  trunk:  Atchison  etc.  E.  Co.  v.  ^Yilkinson,  5o  Kan.  S3,  30 
Pac.  1043.  So  an  admission  by  the  superintendent  of  a  railroad 
company  on  presentation  of  the  plaintiff's  claim  for  lost  baggage, 
that  he  had  a  good  claim,  constitutes  no  part  of  the  res  gestae,  but 
related  to  a  past  transaction,  and  is  inadmissible  against  the  prin- 
-cipal:   Green  v.  New  York  etc.  E.  Co.,  12  Abb.  Pr.,  N.  S.,  473. 
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d.  Proof  as  to  Contents  of  Trunk.— In  a  suit  for  the  nondelivery 
of  a  trunk,  testimony  to  show  what  were  the  contents  of  the  trunk 
at  the  time  it  was  packed,  some  weeks  before  its  delivery  to  the  car- 
rier, is  admissible,  although  the  carrier  can  only  be  held  responsible 
for  its  contents  at  the  time  of  receiving  it:  Sugg  v.  Memphis  etc. 
Packet  Co.,  40  Mo.  442. 


BUREOUGHS  v.  CUTTER. 

[98  Me.  178,  56  Atl.  649.] 

GUARDIAJJ"  AND  WARD— Guardians'  Sales  must  be  Limited 
to  the  Title  or  Interest  of  Their  Wards.— Hence,  if  land  devised  to  a 
minor,  her  heirs,  or  assigns,  provided  she  reaches  the  age  of  twenty- 
one  years  or  leaves  issue,  is  sold  hy  her  guardian  under  the  license 
of  the  probate  court,  the  title  of  the  purchaser  is  destroyed  by  her 
death  without  issue   before   reaching   the   age   specified,     (p.   394.) 

EXECUTOR'S  POWER  OF  SALE  for  the  Benefit  of  a  Specific! 
Person  cannot  be  exercised  by  him  after  the  executor's  death. 
Though  property  is  devised  to  a  minor,  provided  she  reaches  th'> 
age  of  twenty-one  years  or  leaves  issue,  and  the  executor  is  given 
power  to  dispose  of  the  whole  of  the  estate  for  the  support,  clotliing 
and  education  of  such  minor,  yet  if  the  executor  dies  without  execut- 
ing the  power,  it  does  not  pass  to  the  minor  or  her  guardian,  so  as  To 
become  subject  to  a  probate  snle,  and  a  sale  made  by  such  guardiau 
under  the  order  of  court  is  void.     (pp.  S94,  395.) 

WILLS,  Suits  to  Construe.— If  a  suit  to  construe  a  will  has 
been  maintained  and  the  estates  of  the  devisees  sufficiently  defined 
for  their  guidance  and  that  of  the  administrator,  a  subsequent  suit 
cannot  be  sustaineil  for  the  determination  of  questions  arising  be- 
tween the  heirs  or  representatives  and  the  grantees  of  a  deceased 
devisee,      (pp.    395,    396.) 

EQUITY.— A  Suit  will  not  be  Sustained  to  Avoid  a  Multiplicity 
of  Actions  where  it  does  not  ap]iear  })ut  one  action  will  dcterminfi 
all  questions  of  title  between  auv  two  claimants  or  sets  of  claim- 
ants,    (p.  396.) 

WILLS. — A  Suit  to  Construe  a  Will  cannot  be  Entertained  on 

the  ground  that  a  guardian  has  sohl  tlie  estate  of  liis  ward  wh'> 
claimed  under  the  will,  but  the  sale  is  void  and  the  guardian  does  not 
l:now  whiit  to  do  with  tlie  money  received  from  the  purchasers  under 
his  attempted  sale.  7f  threatened  with  conflicting  suits,  he  may 
1  ring  a  bill  of  interpleader  against  the  conflicting  claimants.  ([>. 
396.) 

Real  action  in  wliicl)  tlie  parties  claimed  under  the  will  of 
Helen  J.  Purington,  deceased.  Also  a  suit  in  equity  against  tSe- 
lina  Purington,  adininistratrix,  and  Solomon  Haskell,  and  Al- 
l)ert  II.  iUirroughs  for  the  construction  of  the  same  will.  The 
])rayor  of  the  bill  was  as  follows:  "Wherefore  to  save  a  multi- 
plicity of  suits,  your  orator  prays  that  the  court  will  construe 
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the  provisions  of  said  will,  and  will  particularly  determine: 
1.  Whether,  tinder  said  will,  such  title  to  these  several  parcels 
ol'  real  estate  described  therein  vested  in  said  Marie  J.  Puring- 
ton  as  to  enable  her  guardian  to  sell  and  onvey  the  same  under 
proper  proceedings  in  the  probate  court,  to  provide  means  neces- 
sary for  the  support  and  education  of  his  ward.  2,  If  this 
question  is  answered  in  the  affirmative,  and  if  the  sale  of  the 
Burrough's  lot  was  otherwise  valid  to  whim  shall  the  guardian 
pay  the  balance  in  his  hands,  as  stated  in  the  ninth  paragraph. 
3.  And  also  determine  and  state  whether  any,  and  if  any,  what 
interest  or  estate  under  the  terms  of  said  will  vested  in  said 
Dora  Purington  or  her  heirs.  4.  And  for  such  further  and 
other  relief  as  the  nature  of  your  complainant's  case  may  re- 
quire and  to  your  Honors  may  seem  meet." 

P.  M.  Ray,  for  the  plaintiff  Burroughs,  in  action  at  law. 

J.  H.  Drummond,  Jr.,  and  William  Lyons,  for  the  defendant 
Cutter,  in  action  at  law. 

J.  II.  Drummond,  J.,  and  William  Lyons,  for  the  plaintiff 
Cutter,  in  equity. 

P.  M,  Pay,  Pnoch  Poster,  0.  H.  Hersey,  L.  T.  ]\Iason,  Gorham 
M.  Weymouth  and  Wilford  G.  Chapman,  for  the  defendants, 
Herse}',  administrator,  and  others, 

**^  p]\IERY,  J.  The  first  case  is  an  action  at  law,  a  writ 
of  entry,  to  recover  possession  of  a  parcel  of  land  in  Westbrook. 
The  second  case  is  a  bill  in  equity  to  determine  the  construction 
of  the  will  of  Helen  J.  Purington  deceased.  We  will  first  con- 
sider the  former  case,  the  action  at  law. 

1.  The  plaintiff  shows  title  as  devisee  under  the  will  of  Helen 
J.  Purington  deceased,  by  the  first  and  second  clauses  of  which 
the  demanded  land  was  devised  to  ]\Iarie  J.  Purington,  her  heirs 
and  assigns  forever,  provided  she  reached  the  age  of  twenty- 
one  years  or  left  issue,  and  in  case  she  died  without  issue  before 
arriving  at  that  age,  the  demanded  land  was  devised  to  Mr.  Bur- 
Toughs,  the  plaintiff,  in  fee.  Marie  J.  Purington  died  without 
issue  before  becoming  of  age.  and  hence  by  the  terms  of  those 
clauses  the  demanded  land  vested  in  the  plaintiff  in  fee :  Hersey 
v.  Purington,  96  Me.  ICG,  51  Atl.  865. 

The  defendant  claims  title  under  a  sale  and  conveyance  of 
the  demanded  land  to  him  by  the  probate  guardian  of  ^Nfarie 
J.  Purington,  made  before  her  death  and  after  the  death  of  tho 
testatrix,  under  a  license  from  the  probate  court. 
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If  nothing  further  were  made  to  appear,  it  is  clear  that  such 
^ale  and  conveyance  were  futile  to  devest  the  plaintiff  of  his 
•estate  under  the  will,  and  that  jud^nent  must  be  for  the  plain- 
tiff. The  ^ardian  could  convey  no  more  than  the  ward  could, 
and  the  ward's  estate  in  the  demanded  land  utterly  ceased  at 
Tier  death. 

But  the  defendant  goes  further  and  invokes  the  fourth  clause 
■of  the  will  as  follows:  "I  order  and  direct  my  executrix  herein 
named  to  apply  all,  or  whatever  is  necessary,  of  tlie  rents,  profits 
iind  income  of  my  real  and  personal  estate  to  the  support  and 
•education  of  my  said  daughter  *^^  Marie  J.  Purington,  giving 
her  a  high  school,  and  if  she  desires  a  seminary  or  collegiate, 
■education  and  should  the  rents,  profits  and  income  of  my  estate, 
real  and  personal  prove  insufficient  for  that  purpose,  I  order  and 
■direct  my  executrix  to  first  sell  the  real  estate  situated  on  the 
westerly  side  of  Spring  street  in  said  Westbrook,  and  after  thf 
proceeds  of  the  same  shall  have  been  applied  to  the  support, 
•clothing  and  educating  as  aforesaid  of  my  said  daughter,  Marie 
•J.;  and  should  they  prove  insufficient,  I  order  and  direct  my 
■executrix  to  next  sell  the  house  and  lots  situated  on  Stroudwater 
street  near  the  Portland  and  Pochester  Pailroad,  and  should 
tliat  also  prove  insufficient,  for  said  purposes,  I  order  and  direct 
•my  executrix  to  sell  the  house  and  lot  situated  at  the  corner  of 
]\Iain  and  Stroudwater  streets,  being  the  one  in  which  I  now 
live ;  and  it  is  my  wish  and  desire,  and  I  so  order  and  direct  that 
nothing  contained  in  the  second  (2)  provision  herein  made 
*hall  prevent,  or  in  any  way  interfere  in,  my  executrix  disposing 
■of  the  wliole  of  my  estate,  real,  personal  and  mixed,  for  the  sup- 
port, clothing  and  educating  as  aforesaid  of  my  said  daughter 
!Marie  J.  Purington." 

In  tlie  second  clause  of  the  will  the  devise  to  the  plaintiff  is 
made  contingent  on  the  land  not  having  been  sold  under  tins 
fourth  clause.  Dora  Purington  was  appointed  executrix  Ijut 
had  died  without  having  disposed  of  any  part  of  the  real  estate 
of  tlie  testatrix  under  the  fourth  clause,  and  before  tlio  death 
of  Mario  and  Ijcfore  the  lieginning  of  proceedings  by  the  guard- 
ian of  ]Marie  to  make  sale. 

U])on  the  death  of  Dora,  the  executrix,  did  her  power  or  in- 
terest in  the  demanded  land,  under  his  fourth  clause  of  tlu; 
will,  pass  to  ]\rarie.  or  her  guardian,  so  as  to  become  the  subject 
of  a  probate  sale  of  real  estate?  We  think  not.  There  is  no 
])ri)visi()n  in  tbe  will  that  it  should,  and  we  know  of  no  such 
pro\  ision  in  anv  statute  or  rule  of  law.    The  testatrix  must  have 
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intended  that  some  person  or  persons  other  than  Marie  herself,  a 
minor,  should  dispose  of  the  property  and  expend  the  proceeds. 
In  Clifford  v.  Stewart,  95  Me.  41,  49  Atl.  52,  the  will  road  "I 
•give  to  my  grandchildren  one  thousand  ($1000)  to  each  one, 
and  I  wish  and  direct  that  this  shall  be  devoted  and  expended 
for  their  education."  The  grandchildren  were  minors  and  the 
<;ourt  held  they  were  incapable  in  law  of  receiving  and  applying 
^^^  the  funds  for  themselves,  and  that  the  testatrix  must  have 
intended  some  other  person  to  hold  the  fund  and  execute  the 
trust. 

Tlie  defendant  argues  that  the  administrator  de  bonis  non  with 
the  will  annexed,  after  the  death  of  tlie  executrix,  could  not 
■execute  the  power  or  hold  the  interest  devised  under  the  fourth 
•clause,  since  the  trust  and  confidence  of  the  testatrix  were  re- 
posed only  in  the  executrix,  Dora.  If  this  argument  be  sound, 
the  a  fortiori  the  guardian  of  IMarie  could  not  exercise  the  power 
and  trust  so  reposed.  He  is  further  removed  from  the  testatrix, 
and  her  estate  than  is  the  successor  to  the  executrix. 

The  defendant  argues  also  that  the  interest  of  Dora,  the  ex- 
ecutrix, in  the  land  under  the  fourth  clause  of  the  will  was 
Tieritable,  and  that  Marie,  as  an  heir  of  Dora,  inherited  half  the 
land  upon  Dora's  death.  As  already  explained,  the  estate  of 
Dora  under  the  fourth  clause,  whatever  it  was,  was  solely  to 
•enable  her  to  execute  the  trust  or  power  therein  conferred,  and 
upon  her  death  was  to  vest  only  in  such  persons,  if  any,  as  were 
■empowered  to  execute  that  trust  or  power.  Marie,  the  infant 
beneficiary,  was  not  empowered  by  the  will  or  by  the  law  to  ex- 
•ercise  that  power:  Clifford  v.  Stewart,  95  Me.  41,  49  Atl.  52. 

The  question  is  mooted  who  could  exercise  this  power  or  ex- 
-ecute  this  trust,  if  not  the  guardian  of  Marie?  That  question 
'does  not  arise  in  this  case,  and  hence  is  not  answered.  The 
plaintiff,  however,  cites  upon  tlio  point:  Ivev.  Stats.  1883,  c.  (M. 
sec.  21;  Clifford  v.  Stewart,  95  Me.  4G,  49  Atl.  52,  and  other 
■cases  in  Maine  under  that  statute. 

It  follows  that  the  defendant  took  no  title  from  the  convey- 
ance to  him,  and  that  judgment  must  be  for  the  plaintifi*. 

2.  The  will  of  Helen  J.  Purington  disposed  of  her  entire 
estate  real  and  personal.  It  has  been  fully  construed  by  this 
■court  at  the  suit  of  the  administrator  de  bonis  non  with  tlie  will 
■annexed,  as  reported  in  Hersey  v.  Purington,  DG  ]\le.  166,  51 
Atl,  8G5,  In  that  opinion  the  estates  of  all  tlie  devisros  were 
•defined  sufficiently  for  their  guidance  and  tliat  of  the  adminis- 
trator, and  no  furtlier  opinion  was  asked  for.    The  costs  of  tliat 


396  American  State  Eeports,  Vol.  99.  [Maine, 

suit  were  made  a  charge  on  the  estate.  The  present  bill  is 
brought  by  one  who  is  neither  administrator,  nor  devisee,  nor 
even  heir.  The  remaining  questions  are  not  between  **^  de- 
visees, nor  between  administrator  and  devisees,  but  only  between 
the  heirs  or  representatives  and  grantees  of  a  deceased  devisee, 
and  only  concern  title  to  real  estate.  Such  questions  mooted 
by  persons  claiming  under  such  devisees  should  be  determined 
in  an  action  at  law,  or  under  some  circumstance  by  a  bill  in 
equity  to  quiet  title.  They  do  not  concern  the  estate  of  the 
testatrix,  and  are  not  within  the  scope  of  the  statute  giving  the 
court  jurisdiction  in  equity  to  construe  a  will:  Jackson  v, 
Thompson,  84  Me.  44,  24  Atl.  459;  Hersey  v.  Purington,  9(> 
Me.  IGG,  51  Atl.  8G5;  Burgess  v.  Shepherd,  97  Me.  522,  55 
Atl.  415. 

Kor  can  the  bill  be  maintained  under  the  head  of  avoidance  of 
multiplicity  of  actions.  So  far  as  appears,  one  action  will  de- 
termine the  question  of  title  finally  as  between  any  two  claimants 
or  sets  of  claimants. 

Nor  can  the  bill  be  maintained  for  the  purpose  of  informing 
the  guardian  of  Marie  J.  Purington  what  to  do  with  the  money 
he  received  from  purchasers  under  his  attempted  sales  of  land. 
If  he  is  only  a  stakeholder  and  is  threatened  with  conflicting 
suits,  he  may  bring  a  bill  of  interpleader  against  the  conflicting 
claimants.  The  question  is  not  within  the  scope  of  the  statute 
under  which  this  bill    was  brought. 

No  other  grounds  are  suggested  upon  which  the  bill  can  be 
sustained,  and  we  think  it  must  be  dismissed  for  want  of  juris- 
diction in  equity,  but  without  costs  since  the  respondents  ha\o 
not  objected  on  that  ground. 

In  the  action  at  law  judgment  for  tlie  plaintiff  with  damage* 
as;^essed  at  one  dollar.    Bill  in  equity  dismissed. 


The  Poirrrs  of  Gudrdianft  nt  Commnn  Lnir  are  <1iscusse<l  in  the  mono- 
graphic note  to  Selunidt  v.  Shaver,  89  Am.  St.  Rep.  257-310. 

The  Povrrs  of  Executors  at  the  eonimon  law  are  disenssed  in  tho- 
nonofrraphif  note  to  Fletcher  v.  American  Trust  etc.  Co.,  78  xVm.  St. 
Rep.  171-207. 

On  SiiUs  in  EiiiiHi/  to  Construe  Wills,  see  Toland  v.  Earl,  129  Cal. 
148,  79  Am.  St.  Rep.  100,  61  Pac.  914. 
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SOPER  V.  LAWEEXCE  BROTHERS  COMPANY. 

[98  Me.  268,  56  Atl.  908.] 

COTENANTS,  Statute,  When  Applies  Between. — A  statute  de- 
■claring  that  when  lands  have  been  conveyed  by  the  state  for  the 
nonpayment  of  taxes,  and  the  grantee  or  his  successors  in  interest 
have  paid  taxes  for  twenty  years  subsequently  to  the  recording  of 
the  tax  deeds,  and  have  held  such  exclusive,  adverse  and  continuous 
possession  as  comported  with  the  ordinary  management  of  wild  landy, 
310  action  shall  be  maintained  by  any  former  owner  to  recover  such 
lands,  provided,  however,  that  the  statute  shall  not  apply  to  actions 
between  cotenants,  such  proviso  must  be  held  to  aply  only  as  to  per- 
sons who  claim  as  tenants  in  common,  and  not  to  those  who  claim  as 
•exclusive  owners,     (p.  401.) 

ONE  TENANT  IN  COMMON  may  Disseise  Another,     (p.  402.) 

ADVERSE  POSSESSION  by  a  Cotenant. — A  Grantee  in  a  War- 
ranty Deed  purporting  to  convey  an  estate  in  severalty  is  not  pre- 
sumed to  be  a  tenant  in  common,  but  a  tenant  in  severalty,  and  if  he 
liolds  exclusive  possession  claiming  in  severalty,  his  possession  is  ad- 
verse to  other  persons  who  are  tenants  in  common  with  his  grantor. 
<p.   404.) 

CONSTITUTIONAL  LAW The  Constitutionality  of  a  Stat- 
ute is  Presumed  where  the  contrary  is  not  shown  beyond  a  reasonable 
doubt,     (p.   405.) 

CONSTITUTIONAL  LAW— Statutes  Unconstitutional  in  Part. 
A  statute  requiring  a  claimant  of  land  which  has  been  sold  for  taxe.^ 
to  pay  the  amount  of  the  taxes  before  the  trial  of  an  action  involv- 
ing the  validity  of  the  sale  is,  as  to  such  provision,  unconstitutional 
:and  void,  but  this  does  not  require  the  statute  to  be  declared  void 
as  a  whole,  if  such  provision  is  not  connected  in  meaning,  nor  co- 
operative in  purpose,  with  the  other  provisions  of  the  statute,  (p. 
405.) 

CONSTITUTIONAL  LAW— Statute  of  Limitations.— A  statute 
providing  that  persons  claiming  under  tax  deeds  who  have  paid  all 
taxes  for  the  period  of  twenty  years  after  the  recording  of  such 
-deeds,  and  have  held  such  adverse,  continuous,  exclusive  and  peaceable 
possession  during  that  time  as  comports  with  the  ordinary  manage- 
Tuont  of  wild  lands  shall  not  be  subject  to  any  action  to  recover  such 
lands  by  any  person  who  during  such  time  has  not  paid  anv  of  sucli 
taxes  or  done  anv  other  act  indicative  of  ownership,  is  constitutional, 
(p.  406.) 

CONSTITUTIONAL  LAW— Statute  of  Limitations  having  a 
Retroactive  Operation. — Statutes  of  limitation  affecting  existing 
riofhts  are  not  unconstitutional  if  a  reasonable  timo  is  given  for  the 
'Commencement  of  an  action  before  the  bar  takes  effect,     (p.  408.) 

Tal)cr  D.  Bailey,  for  the  plaintill:. 

Orvillo  D.  Baker  and  A.  K.  Butler,  for  the  defendant. 

273  WHITEIIOUSE.  J.  This  is  an  action  of  trover  to  re- 
•cover  the  value  of  a  large  quantity  of  logs  alleged  to  have  heen 
.cut  by  the  defendant  company  on  township  Xo.  3,  range  G,  west 
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of  the  Kennebec  river  in  Somerset  county.  The  case  comes 
to  this  court  on  the  plaintiff's  motion  to  set  aside  a  verdict  in 
favor  of  the  defendant,  and  on  exceptions  to  the  ruling  of  the' 
presiding  judge. 

The  defendant  company  admitted  that  it  had  cut  logs  on  the 
township  in  question  within  six  years  prior  to  the  date  of  the 
writ,  and  claimed  that  it  had  a  legal  right  so  to  do  by  reason 
of  its  ownership  in  fee  of  the  south  half  of  the  town,  and  by 
virtue  of  permits  from  the  owners  of  the  north  half.  It  was- 
also  contended  in  behalf  of  the  defense  that  the  plaintiff's  action 
was  barred  by  the  statute  of  limitations  enacted  in  1895  en- 
titled "An  act  to  make  state  tax  sales  more  effectual"':  Pub. 
Laws  1895,  c.  162;  Eev.  Stats.  1903,  c.  10,  sees.  153,  156. 

It  was  admitted  that  township  No.  3,  range  6,  in  question 
pertained  to  the  "Bingham  Purchase,"  and  that  the  title  to  the 
whole  of  it  was  at  one  time  in  ^Yilliam  Bingham.  The  plaintiff 
claimed  to  ^'^  own  29-72  of  the  township  in  common  and  un- 
divided, and  deriving  title  from  the  commonwealth  of  Massa- 
chusetts introduced  deeds  conveying  to  him  several  fractional 
interests  sliowing  in  the  aggregate  a  record  title  to  about  one- 
third  of  the  town. 

The  defendant  derived  title  to  the  south  half  of  the  town  from 
A.  and  P.  Coburn  through  several  mesne  conveyances,  all  deeds 
of  warranty  duly  recorded.  October  1,  1872,  A.  and  P.  Coburn 
conveyed  the  entire  township  to  A,  and  W.  Sprague  by  deed  of 
warranty  recorded  October  8.  1872.  September  1,  1873,  A.  and 
W.  S})raguc  conveyed  tlie  whole  township  to  the  Coburn  Land 
Company  by  deed  of  warranty  recorded  September  19,  1873, 
and  as  a  part  of  tlie  same  transaction  the  Col)nrn  Land  Company 
reconvcvcd  the  townsliip  to  A.  and  P.  Coburn  by  deed  of  mort- 
gage with  covenants  of  warrantv  which  was  recorded  October 
31,  1873.  Tliis  mortgage  was  duly  foreclosed  the  following  year, 
and  thus  by  this  sci'ies  of  recorded  deeds  of  warranty,  A.  and  P. 
Coljurn  claimed  to  liave  acquired  full  title  to  tbe  entire  townsbip, 
and  in  ls80  Al)iifr  Colmrn.  acting  for  himself  and  the  heirs  of 
liis  brotlicr  PliilaiMlcr.  convoyed  tlie  south  half  of  the  town  to 
Wildrs  and  Snow  l»y  deed  of  warranty  duly  recorded  August 
IG,  ISSO,  in  considei'atinn  of  tliirty-three  thousand  doHars.  Oc- 
tdlcr  "-^7.  L'^s.").  tlic  soutli  half  was  conveyed  l)y  Wildes  and  Snow 
to  Lawrcuci'  J^rntlifrs  and  by  Lawrence  Brothers  to  the  defend- 
ant Cdinpanv  !March  i:').  1S'.I3,  botli  l)v  deeds  of  warranty  duly 
rccordcMJ.  1  lie  Cnburns  and  tlicir  heirs  and  devisees  still  retain 
the  title  acquired  liy  tlieni  to  the  north  half  of  the  town. 


Dec.  1903.]  SoPER  v.  Lawrence  Bros.  Co.  399* 

In  rebuttal  the  plaintiff  introduced  further  evidence  tending 
to  show  that  at  the  time  A.  and  P.  Coburn  conveyed  the  whole 
town  to  A.  and  W.  Sprague  in  1872,  by  deed  of  warranty,  they 
only  had  a  recorded  title  to  about  one-fourth  of  it. 

Thus  while  this  action  of  trover  was  brought  primarily  to- 
recover  damages  for  the  conversion  of  the  logs  described  in  the 
writ,  the  decision  of  the  cause  necessarily  involves  the  question 
of  title  to  the  township  from  which  the  logs  were  taken. 

1.  Section  1  of  chapter  162  of  the  Public  Laws  of  1895,  to. 
which  reference  has  been  made,  reads  as  follows:  "When  the 
state  has  taxed  wild  land,  and  the  state  treasurer  has  deeded  it,, 
or  part  of  it,  for  nonpayment  ^'^  of  tax,  by  deed  purporting  to 
convey  the  interest  of  the  state  by  forfeiture  for  such  nonpay- 
ment and  his  records  show  that  the  grantee,  his  heirs  or  assigns^ 
has  paid  the  state  and  county  taxes  thereon,  or  on  liis  acres  or 
interest  therein  as  stated  in  the  deed,  continuously  for  the 
twenty  years  subsequent  to  such  deed ;  and  when  a  person  claims- 
under  a  recorded  deed  describing  wild  land  taxed  by  the  state^ 
and  the  state  treasurer's  record  shows  that  he  has,  by  himself 
or  by  his  predecessors  under  such  deed,  paid  the  state  and  county- 
taxes  thereon,  or  on  his  acres  or  interest  therein  as  stated  in 
the  deed,  continuously  for  twenty  y^ars  subsequent  to  recording 
such  deed;  and  whenever,  in  either  case,  it  appears  that  the  per- 
son claiming  under  svich  a  deed,  and  those  under  whom  he- 
claims,  have,  during  such  period,  held  such  exclusive,  peaceable,, 
continuous  and  adverse  possession  thereof  as  comports  with  tbo 
ordinary  management  of  wild  lands  in  Maine,  and  it  furtlicr 
appears  that  during  such  period  no  former  owner,  or  person 
claiming  under  him,  has  paid  any  such  tax,  or  any  assessment 
by  the  county  commissioners,  or  done  any  otlier  act  indicative 
of  ownership — no  action  shall  be  maintained  Ijy  a  former  owner, 
or  those  claiming  under  him,  to  recover  such  land,  or  to  a\oid 
such  deed,  unless  commenced  within  said  twenty  vears,  or  lie  fore 
January  1,  1900.  Such  payment  shall  give  such  grantee  or 
person  claiming  as  aforesaid,  bis  heirs  or  assigns,  a  riglit  of 
entry  and  seisin  in  the  whole,  or  such  part,  in  coinmon  and  un- 
divided, of  the  whole  tract  as  the  deed  states,  or  as  the  number 
of  acres  in  the  deed  is  to  the  number  of  acres  assessed." 

But  section  -i  of  the  act  declares  that  '"This  act  shall  not  ap- 
ply to  actions  between  cotenants,  nor  to  actions  now  ])Ofuliiig  in 
court,  nor  to  those  commenced  l)efore  January  1,  ]!»0(i."' 

It  satisfactorily  ajjpears  from  the  testinionv  that  all  of  (lie 
conditions  specified  in  section  1  applicable  t(j  tlie  facts  of  this- 
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case  were  fulfilled  by  the  defendant  and  its  predecessors  in  titls 
respecting  the  south  half,  and  by  the  defendant's  licensors  and 
their  predecessors  as  to  the  north  half  of  the  township  in  ques- 
tion. They  claimed  under  recorded  deeds  describing  wild  lands ; 
the  record  of  the  state  treasurer  shows  that  they  paid  the  taxes ; 
they  held  for  more  than  twenty  years  such  exclusive,  peaceable, 
continuous  and  adverse  possession  ^''^  of  the  township  as  com- 
ports with  the  ordinary  management  of  the  wild  lands  in  Maine, 
and  during  that  time  no  former  owner  or  person  claiming  under 
him  paid  any  tax  or  assessment  or  did  any  other  act  indicative 
of  ownership.  The  verdict  of  the  jury  establishing  these  facts 
was  clearly  warranted  by  the  evidence. 

But  the  plaintiff  contended  that  as  there  was  no  adverse  pos- 
session of  the  township  at  common  law  during  this  period  and 
as  he  only  claimed  to  own  a  fractional  part  of  it,  the  Coburn 
heirs  and  the  defendant  company  must  be  tenants  in  common 
with  him,  and  hence,  by  the  express  terms  of  section  4,  the  act 
of  1895  did  not  apply  to  this  case. 

The  presiding  justice  overruled  this  contention  'Tjecause  the 
Coburn  Land  Company  in  1873  had  a  deed  which  was  put  upon 
record  on  the  19th  of  September,  1873,  not  of  a  fractional  in- 
terest, but  of  the  whole  town,  and  they  have  claimed,  not  as  co- 
tenants  with  somebody  else,  but  they  have  claimed  to  be  the  ex- 
clusive owners  of  the  whole  town  up  to  the  time  that  in  1880 
they  divided  it  and  sold  the  whole  of  the  south  half  of  the  town. 
And  the  Lawrence  Brothers  and  their  predecessors,  the  Wildes, 
did  not  claim,  did  not  have  a  deed  of  a  fractional  interest,  un- 
divided interest;  they  were  not  in  possession  certainly  claiming 
to  be  tenants  in  common  with  anybody  else,  because  their  deed 
was  of  the  whole  of  the  south  half,  and  they  claim,  it  is  said, 
to  be  the  owners  of  the  whole  of  the  south  half.  Now,  if  they 
had  a  deed  of  a  fractional  interest,  undivided  interest  of  the 
south  lialf.  or  if  the  deed  to  the  Coburns  in  the  first  instance, 
cr  the  Coljurn  Land  Company  had  been  of  an  undivided  in- 
terest in  it,  then  the  contention  of  the  learned  counsel  for  the 
plaintiif  would  be  applical)le,  and  this  statute  would  not  alTcLt 
his  client's  right  to  maintain  an  action." 

It  is  tlie  opinion  of  the  court  that  this  ruling  was  correct. 
It  gives  to  the  statute  a  construction  manifestly  in  harmony 
witli  the  intention  of  the  legislature.  It  had  Ix'on  ropoatediv 
held  Ijy  this  court  tliat  title  to  wihl  lands  could  not  be  acquired 
l)v  adverse  possession  bv  merolv  taking  a  deed  of  a  township  or 
tract  of  timber  land,  running  lines  around  it,  keeping  off  tres- 
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passers  and  making  occasional  lumbering  operations  upon  it 
for  a  period  of  twenty  years.  ^''**  The  exercise  of  such  acts  of 
ownership  had  not  been  deemed  sufficient  or  effectual  to  establish 
title  by  disseisin  of  the  true  owner:  Chandler  v.  Wilson,  77  Me. 
76 ;  Hudson  v.  Coe,  79  Me.  83,  1  Am.  St.  Rep.  288,  8  Atl.  249. 
Thus  while  title  to  farming  land  might  be  acquired  by  twenty 
jears  of  such  "adverse"  possession  as  comports  with  the  ordi- 
nary management  of  that  kind  of  land  by  the  owner,  title  to 
•wild  lands  could  not  be  acquired  by  twenty  years  of  the  qualified 
possession  above  described,  although  it  was  ordinarily  the  only 
kind  of  occupancy  of  which  wild  lands  are  capable.  It  was  the 
obvious  purpose  of  that  portion  of  the  statute  of  1895,  applicable 
to  this  case,  to  extend  the  same  relative  protection  to  possessory 
titles  to  wald  lands  that  all  other  lands  enjoyed  under  the  law. 
It  declares  that  "when  a  person  claims  under  a  recorded  deed 
describing  wild  lands,  etc.,"  and  has  "held  such  exclusive,  peace- 
able, continuous  and  adverse  possession  thereof  as  comports  with 
the  ordinary  management  of  wild  lands  in  Maine,"  no  action 
shall  be  maintained  to  recover  the  land  if  all  the  other  require- 
ments of  the  act  are  fulfilled. 

The  provision  of  section  4  that  the  "act  shall  not  apply  to 
actions  between  cotenants"  must  be  considered  in  connection  with 
the  language  of  section  1  and  construed  with  reference  to  the 
object  to  be  accomplished.  If  the  acts  enumerated  are  performed 
by  one  who  "claims  by  virtue  of  a  recorded  deed  to  be  the  owner 
of  the  entire  tract,  and  one.  who  has  maintained  such  qualified 
possession  for  twenty  years  in  assertion  of  an  exclusive  title 
to  the  whole  tract,"  the  statute  applies ;  but  if  the  same  acts  are 
done  by  one  who  has  a  recorded  deed  of  only  a  fractional  part, 
and  during  the  period  of  twenty  years  has  only  claimed  as  & 
tenant  in  common  with  another  and  all  his  acts  of  ownership 
have  been  admittedly  done  as  a  cotenant,  and  not  as  an  ex- 
clusive owner,  the  statute  does  not  apply.  It  thus  becomes  a 
question  of  fact  in  each  case  whether  the  acts  of  occupation 
•were  done  in  subordination  to  the  record  title  or  in  rcpudiatio;!s. 
of  it.  If  they  were  done  as  a  disseisor  in  defiance  of  tlie  true 
owner,  the  statute  applies  notwithstanding  the  phiintift'  may 
have  discovered  a  defect  in  the  defendant's  record  title,  and  may 
show  title  in  himself  as  cotenant.  Bracton's  rule  is  still  an  apt 
direction:  "Quaerendum  est  a  judice  quo  animo  hoc  fecerit" : 
Coke  on  Littleton,  153  b;  8  Mod.  -''^  55;  Martin  v.  M.  C.  E.  E. 
Co.,  83  Me.  103,  21  Atl.  740.  The  intention  guides  the  entry 
and  fixes  its  character.     Even  one  tenant  in  common  may  dis- 
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seise  anotlier.  As  stated  by  this  court  in  Eichardson  v,  Eichard- 
son,  72  Mo.  409 :  "One  tenant  in  common  may  disseise  another 
of  the  whole  or  of  a  part  of  the  common  estate.  It  is  true  that 
prima  facie  the  possession  of  the  defendant  woTild  be  held  to 
be  in  accordance  with  his  title.  He  would  be  rightfully  in  pos- 
session as  a  tenant  in  common,  and  that  would  be  held  to  be 
the  character  and  extent  of  his  occupancy,  in  the  absence  of 
evidence  to  indicate  the  contrary.  But  here,  according  to  the- 
plaintiff's  own  account,  when  her  title  accrued,  and  from  that 
time  to  the  date  of  the  writ,  the  defendant  by  his  lessee  was  in 
actual  possession  of  the  quarry,  under  claim  of  title  adverse  to- 
the  plaintiff,  denying  her  title  and  holding  her  out.  The  evi- 
dence shows  a  state  of  facts  which  amounts  to  a  disseisin,  even 
as  between  tenants  in  common." 

In  Bigelow  v.  Jones,  10  Pick.  1G2,  163,  the  court  say :  "But  it 
appears  in  the  present  case  that  Baldwin,  under  whom  the  de- 
fendant claims,  entered  under  a  deed  purporting  to  convey  the 
whole  estate.  He  entered  claiming  the  whole,  and  until  the  levy 
after  mentioned,  held  the  actual  possession  of  the  whole,  under 
such  deed  and  claim,  nor  has  the  plaintiff  ever  entered  to  regain 
his  seisin  as  cotenant."  "When  it  is  considered  that  Baldwin  did 
not  enter  and  hold  as  a  tenant  in  common,  but  under  a  deed  con- 
veying the  whole,  that  the  whole  was  levied  on  as  the  property 
of  Baldwin  and  seisin  delivered  of  the  whole,  we  think  the  de- 
fendant is  to  be  taken  and  deemed  a  stranger,  and  that  these 
acts  amount  to  a  disseisin  of  the  plaintiff,  in  the  same  manner 
as  if  he  had  been  sole  seised."' 

In  Bradstreet  v.  Huntington,  5  Pet.  402,  442,  one  tenant  in 
common  undertook  to  convev  the  whole  premises  and  the  grantee 
entered  into  actual  possession  intending  to  claim  the  whole. 
The  court  say:  "Tliere  was  no  tenancy  in  common,  because  Pot- 
ter entered  in  fact  in  his  own  right,  imder  a  deed  conveying 

a  fee  simple  in  the  entirety He  entered  under  that  (Iced 

as  a  sole,  exclusive,  absolute  owner  in  foe;  this  is  altogothor 
inconsistent  with  an  entry  to  the  use  of  himself  and  audther'': 
Willison  V.  Watkins,  3  Pet.  53. 

So  too  in  Claj)p  v.  Bromagliam,  9  Cow.  531,  the  court  say: 
iJTS  "'j'lic.tp  parties,  it  is  said,  stood  in  the  relation  of  tenants 
in  common  to  each  other;  and  the  possession  of  one  of  them  was, 
in  judgment  of  law,  the  possession  of  all  of  them ;  and  in  su])- 
port  of  the  position  it  is  said  that  the  title  of  the  defendant  was 
derived  from  the  same  source  with  that  claimed  by  the  peti- 
tioners; and  it  was  contended  that  the  defendant  entered  under 
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the  title  vested  in  Peter,  as  tenant  in  common  with  the  peti- 
tioners; and  that  his  position  could  not  be  adverse  to  them, 
but  inured  to  their  benefit.  But  is  it  true  that  the  defendant's 
entry  was  as  tenant  in  common  ?  There  is  no  color  for  the  sug- 
gestion. On  the  contrary,  the  bill  of  exception  clearly  shows 
that  he  entered  as  purchaser  of  the  whole,  and  held  as  tenant  in 
severalty,  claiming  to  be  the  sole  and  exclusive  owner;  that  hi? 
title  was,  from  its  commencement,  adverse  to  the  petitioners; 
he  never  held  in  common  with  them,  nor  acknowledged  any  right 
in  them  or  any  of  the  heirs  of  William  Bromagham  the  ancestor ; 
he  purchased  of  Peter  as  being  the  sole  proprietor,  and  who  at 
the  time  claimed  to  be,  and  was  supposed  to  be  the  exclusive 
and  absolute  owner  of  the  farm;  and  he  has  from  that  time  to 
the  commencement  of  this  suit  continually  claimed  and  held 
the  premises  in  exclusion  of  all  others,  and  has  the  sole  seisin" : 
See,  also,  Parker  v.  Proprietors,  3  Met.  91,  101,  37  Am.  Dec. 
121;  Watson  v.  Jeffrey,  39  N.  J.  Eq.  G26;  Foulke  v.  Bond,  41 
X.  J.  L.  534;  Prescott  v.  Xevers,  4  Mason,  326,  Fed.  Cas.  No. 
11,390. 

But  no  citation  of  authorities  is  required  to  establish  the 
proposition  that  one  who  enters  under  a  warranty  deed  of  the 
entire  premises  is  never  presumed  to  be  a  tenant  in  common 
but  a  tenant  in  severalty.  By  the  express  terms  of  his  deed  he 
acquires,  not  an  undivided  interest,  but  the  entire  estate.  In 
the  case  of  wild  lands,  possession  under  such  a  deed  is  by  the 
terms  of  the  statute  in  question,  "such  as  comports  with  the 
ordinary  management  of  wild  lands  in  ]\[aine,"''  and  if  con- 
tinued for  twenty  years  bars  the  right  of  action. 

The  statute  does  not  apply  to  "actions  between  cotcnants." 
It  is  competent  for  the  plaintiff  to  prove  that  during  all  the 
years  in  question  he  claimed  title  only  to  an  vmdivided  share 
of  the  land  and  thus  sustained  the  relation  of  a  cotenant.  It 
is  equally  competent  for  the  defendant  to  prove  that  during  the 
same  period  he  was  not  a  ^'''*  tenant  in  common  with  anyone, 
but  was  claiming  and  occupying  the  entire  estate.  With  respect 
to  both  plaintiff  and  defendant,  the  character  and  quality  of 
the  possession  must  be  determined  by  the  acts  of  ownership  and 
by  the  intention  as  disclosed  by  all  the  circumstances. 

In  the  case  at  bar,  it  has  been  seen  that  the  defendant  and  its 
predecessors  claimed  and  occupied  the  entire  south  half  of  the 
township  in  question  under  recorded  warranty  deeds,  and  cut 
a  portion  of  the  logs  sued  for  on  the  north  half  of  the  town 
under  permits  from  the  Coburns,  who  also  claimed  and  held 
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that  part  of  the  town  under  recorded  warranty  deeds.  The  pur- 
chasers of  the  south  half  paid  thirty-three  thousand  dollars  for 
the  land,  and  they  and  the  defendant  expended  thirty-five  thou- 
sand dollars  more  in  permanent  improvements  for  the  purpose 
of  taking  off  the  lumber.  It  was  not  in  controversy  that  this  was 
done  in  good  faith  and  in  full  confidence  that  they  had  acquired 
under  these  deeds  an  absolute  and  exclusive  title  to  the  whole 
of  the  land  purchased.  It  was  not  in  controversy  that  the  Co- 
burns  on  the  north  half,  and  the  defendant  and  its  predecessors 
on  the  south  half  exercised  various  acts  of  ownership  on  the 
several  tracts  by  cutting  timber  and  permitting  operations,  by 
leasing  portions  of  the  land  for  the  erection  and  maintenance  of 
permanent  sporting  camps  and  by  employing  agents  to  protect 
the  township  against  fires ;  and  it  was  admitted  that  for  nearly 
thirty  years  prior  to  the  date  of  the  writ,  they  had  paid  all  state 
and  county  taxes  assessed  upon  the  town,  as  shown  by  the  state 
treasurer's  records.  It  was  not  claimed  that  during  any  part 
of  this  period,  either  the  plaintiff,  or  any  of  his  predecessors 
in  title,  had  paid  any  tax  whatever  to  the  county  or  to  the  state, 
or  had  done  any  act  whatever  indicative  of  ownership.  During 
all  this  period  the  defendant  and  its  predecessors  were  at  no 
time  holding  in  submission  to  a  record  title  in  another,  but  in 
assertion  of  an  absolute  title  in  themselves;  they  were  at  no  time 
holding  as  tenants  in  common  with  another,  but  as  exclusive 
owners  of  an  entire  estate.  The  action  is  not  '"between  cotcn- 
ants"'  within  the  meaning  and  contemplation  of  the  statute  in 
question.  The  act  m'us  obviously  designed  to  operate  as  a  statute 
of  repose  through  the  confirmation  of  ancient  titles;  but  the 
construction  contended  for  by  the  plaintiff  ^'^**  would  tend  to 
defeat  and  not  to  effectuate  this  Ijeneficent  purpose.  A  per- 
sistent search  for  technical  defects  in  ancient  titles  of  wild  land.^ 
is  quite  likely  to  bo  rewarded  with  success;  and  if  one  who  has 
for  half  a  century  l)ecn  in  the  exclusive  possession  of  a  town- 
Bbip.  exorcising  all  the  acts  and  enjoying  all  the  rights  of  own- 
ership, claiming  the  entire  tract  under  a  recorded  warranty 
deed,  must  be  deemed,  contrary  to  all  bis  acts  and  intentions, 
to  bo  a  tenant  in  common  with  the  purchaser  of  an  abandoned 
title  to  a  fractional  interest  in  tbe  town,  the  conso(|uence  would 
be  continued  agitiition,  and  the  statute  would  cease  to  be  one  of 
repose. 

5.  Tho  second  part  of  tlie  argument  of  tbe  learned  counsel  for 
the  plaintiff  is  devoted  to  the  discussion  of  the  proposition  that 
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the  act  in  question  violates  both  the  state  and  federal  constitu- 
tion and  is  therefore  inoperative  and  void. 

The  power  of  the  judicial  department  of  the  government  to 
prevent  the  enforcement  of  a  legislative  enactment  by  declaring 
it  unconstitutional  and  void  is  attended  with  responsibilities  so 
grave  that  its  exercise  is  properly  confined  to  statutes  that  are 
clearly  and  conclusively  shown  to  be  in  conflict  with  the  organic 
law.  The  constitutionality  of  a  law  is  to  be  presumed  until 
the  contrary  is  shown  beyond  a  reasonable  doubt:  State  v. 
Eogers,  95  Me.  94,  85  Am^.  St.  Eep.  395,  49  Atl.  564;  State  v. 
Lubee,  93  Me.  418,  45  Atl.  520;  Cooley's  Constitutional  Limita- 
tions, Gth  ed.,  217.  "Where  a  part  of  a  statute  is  unconstitu- 
tional, that  fact  does  not  authorize  the  courts  to  declare  the  re- 
mainder void  also,  unless  all  the  provisions  arc  connected  in 
subject  matter,  depending  on  each  other,  operating  together  for 
the  same  purpose,  or  otherwise  so  connected  in  meaning  that  it 
cannot  be  presumed  the  legislature  would  have  passed  the  one 
without  the  other.  The  constitutional  and  unconstitutional  pro- 
visions may  even  be  contained  in  the  same  section  and  yet  be 
perfectly  distinct  and  separable  so  that  the  first  may  stand 
though  the  last  fall":  Cooley's  Constitutional  Limitations,  210. 

In  this  case  the  attention  of  the  court  is  called  in  limine  to 
the  fact  that  a  statute  of  the  same  effect  as  the  tliird  section  of 
this  act  was  declared  unconstitutional  in  Bennett  v.  Davis,  90 
Me.  102,  37  Atl.  8G4.  But  section  3  is  wholly  independent  of 
the  other  sections  of  the  act.  It  requires  the  party  claiming 
under  a  tax  sale  to  pay  to  tlie  ^^^  clerk  the  amount  of  the  tax 
before  the  trial  of  an  action  involving  the  validity  of  tlic  sal(\ 
It  is  neither  connected  in  meaning  nor  co-operative  in  pur])().-e 
with  the  other  provisions  of  the  act,  but  is  so  clearly  distinct 
and  separable  that  its  validity  or  invalidity  is  entirely  imma- 
terial in  the  consideration  of  those  provisions  of  the  act  involved 
in  the  case  at  bar. 

But  the  constitutional  objection  to  which  a  large  part  of  the 
argument  of  plaintiff's  counsel  is  devoted  is  that  the  statute 
"compels  a  person  in  the  enjoyment  of  all  bis  rights  to  institute 
proceedings  against  an  adverse  claimant  to  retain  those  rig!)ts, 
therefore  imposing  a  grievous  and  expensive  burden  upon  liiiu." 

In  presenting  this  objection  he  quotes  a  passage  from  Cooli'v's 
Constitutional  Limitations,  page  455.  that  "one  who  is  liimsnlt* 
in  the  legal  enjoyment  of  his  property  cannot  have  his  riglits 
therein  forfeited  to  another,  for  failure  to  bring  suit  against 
that  other  within  a  time  specified,  to  test  the  validitv  of  a  claim 
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which  the  latter  asserts  but  takes  no  steps  to  legally  enforce," 
and  cites  numerous  authorities  in  support  of  the  statement. 

There  is  no  occasion  to  question  the  soundness  of  this  doc- 
trine. It  is  sufficient  to  ohser\-e  that  it  does  not  appear  to  be 
applicable  to  the  provisions  of  the  statute  here  in  question  or  to 
the  facts  of  this  case.  It  would  be  applicable  to  a  case  precisely 
the  reverse  of  the  one  at  bar. 

It  has  been  seen  that  here  all  the  provisions  of  the  statute  are 
designed  and  adapted  to  protect  and  not  to  extinguish  the  rights 
of  one  who  is  in  the  possession  and  enjoyment  of  his  property. 
As  already  stated,  the  legislature  deemed  it  just  to  recognize  the 
practical  distinction  between  the  acts  constituting  the  occupation 
and  enjoyment  of  wild  lands  and  those  accepted  as  proof  of 
the  possession  of  cultivated  lands.  The  statute  protects  no  one 
unless  for  twenty  years  he  has  not  only  paid  all  the  taxes  upon 
the  land,  but  during  all  that  time  has  also  had  such  "exclusive, 
peaceable,  continuous  and  adverse  possession  thereof  as  com- 
ports with  the  ordinary  management  of  wild  lands  in  ]\[aine," 
and  unless  it  further  appears  that  no  former  owner,  during  all 
that  time,  has  paid  any  such  taxes  "or  done  any  other  act  in- 
dicative of  ownership." 

^®^  It  has  also  been  seen  that  with  reference  to  the  contending 
parties  in  the  case  at  l)ar,  tlie  facts  enumerated  in  tlie  statute 
have  all  been  established  by  the  findings  of  the  jury.  It  has  been 
found  that  the  defendant  and  his  predecessors  in  title  had  for 
more  than  twenty  years  been  in  the  exclusive  and  adverse  ])os- 
session  of  the  townsliip,  and  that  the  plaintiff  for  more  than 
twenty  years  liad  done  no  act  indicative  of  ownership  and  had 
not  been  in  tlie  occupation  or  enjoyment  of  the  property. 

The  second  objection  raised  by  the  plaintiff  is  that  the  statute 
"impairs,  disturbs  and  destroys  vested  rights  by  acting  retro- 
spectively on  titles  in  existence  when  it  was  passed,  by  changing 
tbe  princii)lcs  and  nature  of  those  facts  by  means  of  which  those 
titles  had  existed  and  been  preserved  in  safety." 

In  support  of  this  proposition,  the  counsel  cites  Propriotors  of 
Kennobec  Purchase  v.  Laboree,  2  :\re.  275.  2Sr,,  11  Am.  Dec.  :;». 
and  the  olijoction  appears  to  l)e  stated  in  tbe  language  of  tbe 
opinion  in  that  case.  Tbe  doctrine  there  laid  down  is  undouht- 
edlv  sound  law  as  applied  to  tbe  facts  of  tbat  case  and  to  tbe 
statute  there  brouiibt  in  question.  But  tbe  jirovisions  of  tbe 
statute  then  under  consideration  wore  so  radically  different  from 
those  at  bar  tbat  tbe  decision  in  tbat  c;ise  is  not  an  authority  to 
sustain  the  plaintiff's   coiit<Mition  here.      On   tlie   contrary,   tbe 
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great  principle  there  enunciated,  upon  which  the  validity  of 
€very  such  statute  of  limitations  must  depend,  is  a  conclusive 
answer  to  the  leading  objections  relied  upon  by  the  plaintiff  in 
the  case  at  bar.  It  has  been  seen  that  by  the  express  terms  of 
the  fourth  section  of  the  statute  of  1895,  the  act  does  not  apply 
'to  actions  now  pending  in  court  nor  to  those  commenced  before 
January  1,  1900."  It  is  not  only  not  retrospective,  but  is  dis- 
tinctW  made  prospective  only  in  its  operation,  and  the  reason- 
able period  of  five  years  after  the  date  of  the  enactment  is  al- 
lowed during  which  all  controversies  respecting  such  titles  might 
be  adjusted  according  to  "the  principles  and  the  nature  of  those 
facts  by  means  of  which  those  titles  had  existed"  before  the  pas- 
sage of  the  act.  On  the  other  hand  the  sixth  section  of  the  stat- 
ute of  1821  considered  by  the  court  in  the  Laboree  case  al)ove 
-cited,  was  made  applicable  in  express  terras  to  anv  "action  which 
has  been  or  may  hereafter  be  brought,"  etc.  In  ^^^  the  opinion 
the  court  say:  The  whole  section  was  declared  by  the  court  to 
have  been  enacted  "for  the  purpose  of  abolishing  the  distinction 
between  a  possession  under  a  claim  of  title  on  record,  and  a 
possession  without  any  such  claim  or  pretense  of  title."  Al- 
ibough  this  statute,  like  that  of  1895,  undoubtedly  had  the  effect 
to  change  "the  principles  and  the  nature  of  those  facts  by  which 
titles  had  before  been  acquired,"  the  court  unhesitatingly  declare 
that  so  far  as  the  act  was  prospective  in  its  operation  it  was  not 
liable  to  any  constitutional  objection,  and  that  in  all  cases  the 
legislature  had  authority  to  enact  such  statutes  of  limitations, 
provided  a  reasonable  time  after  the  passage  of  the  act  was  al- 
lowed for  the  prosecution  of  existing  claims.  As  the  statute  of 
1821  allowed  no  time  whatever  for  the  prosecution  of  sucli  claims 
after  the  passage  of  the  act,  it  was  held  unconstitutional  so  far 
as  it  was  retrospective  in  its  operation.  "The  authority  of  the 
legislature  to  pass  statutes  of  limitations,"  say  the  court,  '■in 
the  form  in  which  they  are  usually  enacted  will  not  be  denied. 
Such  statutes  have  been  considered  salutary  in  their  conse- 
quences. With  respect  to  personal  actions  they  serve  to  render 
people  attentive  to  the  early  adjustment  of  demands,  and  prevent 
the  disturbance  of  settlements  which  have  been  made  but  of 

which  the  proof  may  have  been  lost The  limitation  of 

real  actions  is  equally  salutary;  and  the  community  has  doubt- 
less derived  much  advantage  from  those  laws  which  have  grad- 
ually reduced  the  time  after  which  tlie  owners  should  be  barred 
of  their  actions.  But  all  such  laws  have  allowed  a  reasonable 
time  within  which  they  might  prosecute  their  claims  and  niakii 
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their  entries.  A  sense  of  right  and  justice  seems  to  have  dictated 
this  provision.'' 

This  allowance  of  a  reasonable  time  for  the  prosecution  of 
claims  after  the  passage  of  an  act  of  limitation  made  to  take 
effect  upon  existing  rights  is  the  settled  principle  by  which  the 
constitutionality  of  all  such  acts  is  tested.  ''It  is  essential."' 
says  Judge  Cooley,  '"'that  such  statutes  allow  a  reasonable  time 
after  they  take  elfect  for  the  commencement  of  suits  upon  ex- 
isting causes  of  action";  though  what  shall  be  considered  a  rea- 
sonable time  must  bo  settled  by  the  Judgment  of  the  legislature. 
And  the  courts  will  not  inquire  into  the  wisdom  of  its  decision 
in  establishing  the  period  of  legal  bar  ^^"*  unless  the  time  al- 
lowed is  manifestly  so  insufficient  that  the  statute  becomes  a 
denial  of  justice:  Cooler's  Constitutional  Limitations,  450,  and 
cases  cited.  See,  also,  Wood  on  Limitation  of  Actions,  sec.  11^ 
and  cases  cited. 

So  in  Terry  v.  Anderson,  95  U.  S.  632,  the  court  say:  "This 
court  has  often  decided  that  statutes  of  limitation  affecting  ex- 
isting rights  are  not  unconstitutional,  if  a  reasonable  time  is 
given  for  tb.e  commencement  of  an  action  before  the  bar  takes 
effect:  nav;kins  v.  Barney,  5  Pet.  457;  Jackson  v.  Lamphire,  S 
Pet.  280;  Sohn  v.  Waterson,  17  Wall.  596;  Christmas  v.  Kusscll, 
5  Wall.  2.n0;  Sturgcs  v.  Crowninshield,  4  Wheat.  122.  And  it 
is  difficult  to  see  why,  if  the  legislature  may  prescribe  a  limita- 
tion where  none  existed  before,  it  may  not  change  one  which 
lias  already  been  established.  The  parties  to  a  contract  have 
no  more  a  vested  interest  in  a  particular  limitation  which  lias 
I'Ccn  fixed,  than  they  have  in  an  unrestricted  right  to  sue. 
'J'liev  have  no  more  a  vested  interest  in  the  time  for  the  com- 
mencement of  an  action  than  they  have  in  the  form  of  tlie  ac- 
tion to  bo  commenced;  and  as  to  the  forms  of  action  or  modes 
of  reiiiedy,  it  is  well  settled  tliat  the  legislature  may  cliauge 
tlioiii  at  its  discTction,  provided  adiMjuate  means  of  eiifoix-iMg 
the  riglit  remain 

"In  all  such  cases,  the  question  is  one  of  reasonableness,  and 
we  liavc.  then-fore,  only  to  consider  whether  the  time  allowed  in 
tills  ^tatlIt^'  is,  undi-r  all  tlie  eii'cumstances,  reasonaMe.'' 

As  to  all  ])re-existing  titles  tlie  statute  of  1S95  invol\c(l  in  the 
case  at  Ijar  is  niKjnestionaMv  a  statute  of  limitations,  and  it 
declares  in  explii-it  teniis  that  it  sliall  not  a]i]dy  to  pending  ac- 
tions nor  to  tlio>e  er)iiinieneed  hefore  .Tannary  1,  IfHio.  tlnr^  al- 
lowing nearly  ii\e  vears  for  the  pru.-rceutiou  uf  existing  claims 
after  the  |;-i.-.-age   ;f  tlie  act. 
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It  is  not  in  question  that  this  was  a  reasonable  time.  The 
plaintiff's  writ  bears  date  September  18,  1902,  and  his  action  is 
accordingly  subject  to  the  operation  of  the  first  section  of  the 
statute  of  1895  hereinbefore  quoted. 

This  conclusion  that  the  statute  is  to  be  construed  as  a  stat- 
ute of  limitation  and  of  repose,  supported  as  it  is  by  an  entire 
unanimity  of  judicial  authority  both  state  and  federal,  affords 
a  sufficient  answer  to  all  of  the  above  constitutional  objections 
specified  in  the  argument  ^^^  of  counsel,  and  renders  it  unnec- 
essary to  give  them  further  consideration  in  detail. 

It  is  accordingly  the  opinion  of  the  court  that  the  statute  of 
1895,  as  above  construed,  is  not  in  contravention  of  any  provision 
of  the  state  of  federal  constitution. 

Motion  and  exceptions  ovemiled. 


If  a  Cotcnant  conveys  the  entire  property,  this  constitutes  an  ouster 
of  his  co-owners,  and  the  possession  of  the  grantee  may  be  adverse 
to  them:  Beall  v.  McMeneray,  63  Neb.  70,  93  Am.  St.  Eep.  427,  8S 
N.  W.  134;  Marrav  v.  Quigley,  119  Iowa,  6,  97  Am.  St.  Eep.  276,  92 
N.  W.  869;  Sudduth  v.  Sumeral,  61  S.  C.  276,  39  S.  E.  534,  85  Am. 
St.  Eep.  883,  and     cases  cited  in  the  Cross-reference  note  thereto. 

A  Statute  May  he  Void  in  Part  and  valid  as  to  the  remainder,  unless 
the  valid  and  invalid  portions  are  so  intimately  connected  as  to  war- 
TV.nt  the  belief  that  the  legislature  intended  them  as  a  whole:  North- 
western Mutual  Life  Ins.  Co.  v.  Lewis  and  Clarke  County,  28  Mont. 
484,  98  Am.  St.  Eep.  572,  72  Pac.  982;  Ballentine  v.  Willey,  3  Idaho, 
496,  31  Pac.  994,  95  Am.  St.  Eep.  17,  and  cases  cited  in  the  cross- 
reference  note  thereto. 

A  Statute  ProvidiufJ  that  if  the  Oirncr  of  Land,  his  heirs  or  assign'?, 
shall  fail  to  pay  all  arrearages  of  taxes  levied  thereon,  or  which 
ought  to  have  been  levied  before  a  certain  date,  such  land  shall 
be  forfeited  to  and  vest  in  the  state  withoult  judicial  proceeding, 
has  been  held  to  deprive  the  owner  of  his  propertv  without  due 
process  of  law:  Parish  v.  East  Coast  Cedar  Co.,  L33  X.  C.  478.  45  S.  E. 
768,  98  Am.  St.  Eep.  718,  and  see  the  cases  cited  in  the  cross-reference 
note  thereto. 

On  Shortening  the  Statutory  Period  in  which  actions  can  be  brouglit, 
see  Tice  v.  Fleming.  173  Mo.  49,  72  S.  W.  689,  96  Am.  St.  Eep.  479, 
and   cases   cited   in   the   cross-reference   note   thereto. 
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MORROW  V.  MOORE. 

[98  Me.  373,  57  Atl.  81.] 

STATUTE  OF  FRAUDS — Deed  Signed  but  not  Delivered.— An 

oral  contract  for  the  sale  of  lands  is  not  taken  out  of  the  statute 
of  frauds  as  to  the  vendor  by  his  signing  and  acknowledging  a  con- 
veyance pursuant  thereto  and  placing  it  in  the  hands  of  his  attorney, 
if  it  remains  within  the  grantor's  control,     (p.   412.) 

FRAUD,  Concealment  of  Willingness  to  Sell  Property  at  a  Less 
Price. — If  a  vendor  makes  an  oral  and  nonenforceable  contract  for  the 
«ale  of  real  property  which  he  declares  his  unwillingness  to  perform, 
he  is  iinder  no  obligation  to  disclose  to  the  vendee  the  subsequent 
formation  of  a  purpose  to  abide  by  such  contract,  and  is  not  guilty  of 
fraudulent  concealment  in  entering  into  a  new  contract  with  his  ven- 
dee for  a  greater  price  without  disclosing  such  change  of  purpose. 
<pp.  412,  413.) 

BESCISSION— A    Partial   Rescission  is  not  Allowed  by  Law.— 

One  who  has  sufficient  cause  to  rescind  a  contract  for  fraud  must 
rescind  the  whole  or  none.      (p.   413.) 

Forrest  Goodwin,  for  the  plaintiff. 

S.  J.  and  L,  L.  Walton,  for  the  defendant. 

375  WISSELL,  C.  J.  Action  of  assumpsit  upon  a  bank 
check  given  by  the  defendant  to  the  plaintiff.  The  defense  is  a 
want  of  consideration,  and  that  the  check  was  obtained  by  the 
plaintiff  by  means  of  fraudulent  misrepresentations  and  a 
fraudulent  concealment  of  a  material  fact.  The  case  comes  to 
the  law  court  upon  a  report  of  the  evidence. 

The  check  in  suit  was  given  as  a  part  of  the  following  trans- 
action: Tbc  plaintiff,  who  lived  in  the  state  of  Connecticut, 
owned  real  estate,  consisting  of  a  lot  of  land  and  the  buildings 
tliercon,  in  the  village  of  Madison  in  this  state;  the  defendant 
being  desirous  of  purchasing  this  property,  after  some  corres- 
pondence with  the  plaintiff,  sent  his  father  to  Connecticut  to 
see  the  plaintiff  and  negotiate  for  its  purchase;  the  fatlicr  went, 
paw  tlic  phiintiff,  informed  him  of  his  errand,  inquired  the  price 
of  tlie  property,  and  after  various  offers  made  by  tlio  one  side 
and  tlic  other,  they  agreed  upon  a  sale  and  purchase  of  tlie  yirop- 
erty  for  the  sum  of  $3,750,  in  addition  to  whicli  tlie  punhasor 
^'"  was  to  pay  the  amount  of  an  insurance  premium  recently 
paid  by  the  plaintiff,  making  in  all  the  sum  of  $3,7S(;.  It  was 
further  agreed  at  the  time  that  the  plaintill'  should  have  the 
deed  drawn  by  Mr.  Small,  an  attorney  at  ]\Iadison,  s':>nt  to  the 
plaintiff  for  the  signatures  of  himself  and  wife."  and  then  re- 
turned to  the  attorney  at  ]\ladi<on  to  be  delivered  by  him  to  the 
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■defendant  upon  the  payment  of  the  purchase  price ;  this  method 
■of  carrying  out  the  transaction  being  suggested  and  insisted 
upon  by  the  plaintiff — a  matter  of  some  inportance  as  showing 
the  position  and  relation  of  Mr.  Small  to  the  parties. 

Shortly  after  this  the  plaintiff  wrote  two  letters  to  Mr.  Small, 
■directing  him  to  draft  the  deed,  informing  him  of  the  purchase 
price,  giving  him  certain  instructions  in  regard  to  an  existing 
lease  upon  a  portion  of  the  property,  and  saying  that  he  should 
•expect  him  to  look  out  for  his  (the  plaintiff's)  interests  in  tho 
matter.  The  deed  was  drafted  by  Mr.  Small  according  to  in- 
structions and  sent  to  the  plaintiff  for  the  signatures  of  him- 
self and  wife  and  for  acknowledgment,  but  by  that  time  the 
plaintiff  had  concluded  not  to  sell  the  property  at  the  price 
-agreed  upon  and  so  informed  the  defendant  by  letter ;  thereupon 
the  defendant  started  for  Connecticut,  saw  the  plaintiff  and 
finally  a  new  trade  was  concluded  between  them,  whereby  the 
defendant  was  to  pay  the  sum  of  $3,975  for  the  property.  This 
amount  was  made  up  by  calling  the  purchase  price  $-1,000  but  an 
allowance  of  $25  was  made  to  the  defendant  on  account  of  his 
traveling  expenses.  Then  and  there  the  defendant  gave  the 
plaintiff  the  check  in  suit  for  $189  and  agreed  to  pay  the  bal- 
ance of  $3,786  to  Mr.  Small  in  Madison  upon  the  delivery  of 
the  deed. 

This  was  on  March  G,  1902,  but  in  the  meantime,  on  March  4, 
1902,  the  plaintiff  had  again  changed  his  mind  and  concluded  to 
•carry  out  the  first  trade  to  sell  for  $3,78G,  and  had  forwarded 
the  deed,  signed  by  himself  and  wife,  and  duly  acknowledged,  to 
the  attorney  in  Madison  with  instructions  to  deliver  tlie  same 
upon  the  receipt  of  the  above  sum.  The  defendant  loft  ^ladison 
for  Connecticut  upon  the  morning  of  ]\Iareh  5th,  the  same  day, 
but  before  this  last  letter  from  the  plaintiff  was  received  by  ]\Ir. 
Small,  and  without  any  knowledge  of  this  letter.  The  defend- 
ant claims  that  he  had  no  ^'"^  knowledge  of  the  fact  that  the 
plaintiff  had  concluded  to  carry  out  his  first  trade  and  to  sell 
tlie  property  for  the  sum  of  $3,78G  until  after  the  second  trade 
was  made  and  he  had  given  liis  check  for  $189  in  pursuance 
thereof,  and  that  the  plaintiff  then  first  informed  him  that  he 
had  already  sent  the  deed  to  Mr.  Small  to  be  delivered  upon  tlie 
payment  of  the  sum  first  agreed  upon.  After  more  or  less  con- 
troversy between  the  parties  arising  out  of  the  information  tlien, 
as  he  claims,  first  ol)tained,  the  defendant  started  for  home,  and 
while  on  the  way  directed  payment  upon  this  check  to  be  stopped 
by  a  telegram  to  the  l)ank  upon  which  it  was  drawn. 
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But  notwithstanding  this,  the  defendant  upon  his  return 
home  carried  out  the  trade  for  the  purchase  of  the  property  by 
paying  to  Mr.  Small  the  sum  required,  $3,786,  and  by  receiving 
delivery  of  the  plaintiff's  deed. 

There  is  no  great  conflict  in  the  testimony  about  these  facts,, 
except  that  the  plaintiff  claims  that  this  information  in  regard 
to  the  deed  having  been  sent  to  Mr.  Small  for  delivery  was  given 
to  the  defendant  before  the  check  in  suit  was  drawn  by  the- 
plaintiff  and  given  him.  But  we  think  that  this  conflict  is  im- 
material, and  that  it  is  not  necessary  to  determine  the  issue  of 
facts  thus  raised,  hecause  assuming  that  the  defendant's  position 
in  that  respect  is  the  correct  one,  and  that  he  had  no  knowledge- 
of  this  fact  until  after  the  check  had  been  given,  it  docs  not  con- 
stitute a  defense  to  this  suit  upon  the  check. 

The  first  contract  between  the  plaintiff  and  the  defendant's 
father,  acting  for  the  latter,  was  wholly  oral,  and  being  for  the 
sale  of  lands  was  not  enforceable  under  our  statute.  The  plain- 
tiff had  a  legal  right  to  refuse  to  carry  out  the  terms  of  that 
unenforceable  contract.  It  did  not  l)ecome  enforceable  against 
the  plaintiff  by  his  signing  a  deed,  so  long  as  that  deed  remained 
in  his  possession  or  under  his  control,  and  it  was  equally  under 
his  control  while  it  was  in  the  possession  of  his  attorney.  Tliat 
Mr.  Small,  throughout  the  transaction,  was  and  acted  as  the 
attorney  for  the  plaintiff,  and  that  tlie  deed  was  not  simply  sent 
to  him  to  be  held  in  escrow  imtil  the  performance  of  some  con- 
dition, is  clearly  apparent  from  the  evidence  in  the  case:  See 
Day  V.  Laeasso,"s5  Me.  2-J2.  27  Atl.  124.  So  that  the  posses- 
sion of  the  deed  hy  the  plaintiff's  attoriiey  was  tlie  possession 
of  the  plaintiff.  '^'^  nnd  the  deed  was  as  fully  subject  to  liis 
control  as  if  in  his  manual  possession. 

Xor  do  these  facts,  tlie  signing  of  the  deed  Ijy  the  plaintiff  and 
its  being  sent  by  him  to  his  attorney,  constitute  a  sufrK-icnt 
memorandum  in  writing  to  take  the  contract  out  of  tlie  statute 
of  frauds.  ]t  was  still  an  unexecuted  deed  because  undeliveied 
and  still  in  tlie  po.-.-c.-sion  and  under  tlie  control  of  the  grantor: 
Dav  V.  T.;ica>-o.  sr,  :\re.  2!2.  27  Atl.  121. 

Wlion.  on  Marcji  <itli.  the  defendant  visited  t1u>  plainliU'  and 
thf'V  coiieludeil  a  ]iew  contract  for  the  sale  of  the  pi-ojiei'tv,  tl;ei-c 
was  no  duty  inijiosed  upon  the  plaintiff  to  inform  the  defend- 
ant tlmt  lie  liad  previously  conchidei]  to  sell  f(U'  a  less  price,  nor 
that  lif  had  already  sii^nod  a  deed  for  a  smaller  coii>ideraiion.  so 
long  as  that  deed  re;iiaiiied  in  lii~  ]!o--;"s-ir)n  or  subject  to  bis 
control.      Altliougli  lie  lia.d  detennineij  to  sell  the  property  at  a 
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.certain  price,  he  had  the  right  until  he  did  sell  or  make  a  valid 
contract  of  sale,  to  get  a  larger  price  if  a  purchaser  was  willing 
"to  pay  it.  An  owner  of  property  may  have  determined  to  sell 
that  property  at  a  certain  price,  but  he  is  under  no  obligation 
to  communicate  that  fact  to  a  prospective  purchaser.  So  that 
as  there  was  no  duty  upon  the  plaintiff  to  disclose  these  facts 
above  referred  to,  it  was  not  a  fraudulent  concealment  to  with- 
hold this  information.  These  were  not  material  facts  which  he 
-was  bound  to  disclose  to  a  person  who  was  desirous  of  purchas- 
ing the  property. 

Moreover,  the  defendant,  after  being  in  full  possession  of  all 
•of  these  facts,  completed  the  transaction  to  the  extent  of  pay- 
ing the  remainder  of  the  purchase  price  and  by  taking  a  deed 
•of  the  property.  If  he  had  had  sufficient  cause  to  rescind  tlie 
■contract  by  reason  of  fraud  upon  the  part  of  the  plaintiff,  he 
should  have  done  so  in  whole,  by  refusing  to  take  the  deed, 
so  that  the  plaintiff  would  have  retained  the  title  to  his  prop- 
erty. The  law  does  not  allow  a  partial  rescission,  whereby  the 
party  claiming  the  right  to  rescind  can  retain  the  beneficial 
part  of  a  contract  and  refuse  performance  of  his  part. 

Judgment  for  plaintiff  for  $189  and  interest  from  March  10, 
1902,  the  date  of  the  representation  of  the  check  and  refusal  of 
payment,  and  for  protest  fees. 


A  Deed  placed  in  escrow  beyond  the  control  of  the  grantor,  to  be 
delivered  upon  his  death,  is  valid.  It  is  otherwise,  however,  if  the 
delivery  to  the  third  person  is  conditional,  or  the  grantor  retains 
•any  control  over  the  instrument:  Lippold  v.  Lippold,  112  Iowa,  134, 
84  Am.  St.  Eep.  331,  83  N.  W.  809;  Osborne  v.  Eslinger,  155  Tnd.  351, 
SO  Am.  St.  Rep.  240,  58  N.  E.  439.  See  Dyer  v.  Skadan,  128  Mich. 
848,  87  N.  W.  277,  92  Am.  St.  Rep.  461,  and  cases  cited  in  the  cross 
reference  note  thereto;  monographic  note  to  Brown  v.  Westerfield,  53 
Am.  St.  Rep.  554. 
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FLEMING  V.  COURTENAY. 

[98  Me.  401,  57  Atl.  59:i.] 

BANKRXTPTCfY. — An  Assignee  in  Bankruptcy  may  Eefuse  to 
Take  Possession  or  Receive  the  Title  to  onerous  property  or  such  as- 
will  be  a  burden  instead  of  a  profit,      (p.  419.) 

BANKRUPTCY,  Election  of  Assignee  to  Take  or  not  Take 
Title  to  Property. — An  assignee  in  bankruptcy  is  required  to  elect 
within  a  reasonable  time  whether  he  will  take  title  to  onerous  prop- 
erty, and  if  within  such  time  he  does  not  elect  to  take  the  property^ 
he  is  deemed  to  elect  to  reject  it.     (p.  419.) 

BANKRUPTCY,  Property,  When  Remains  In  Bankrupt  for 
Failure  of  Assignee  to  Elect  to  Take  Title. — Whenever  an  assignee 
elects  to  reject  or  when  it  must  be  presumed  that  such  has  been  his 
election,  an  asset,  whatever  it  is,  remains  in  the  bankrupt,     (p.  419.) 

BANKRUPTCY,  Assignee,  When  Presumed  to  have  Elected 
not  to  Take  Title  to  an  Unliquidated  Claim. — If  an  assignee  having 
information  of  the  existence  of  an  unliquidated  claim  in  favor  of  a 
bankrupt  for  more  than  twenty-two  years  neglects  to  assert  title 
thereto,  it  wnll  be  presumed  that  he  has  elected  not  to  accept  this, 
asset  of  the  estate,  believing  it  to  be  burdensome  and  unprofitable^ 
and  if  he  files  and  settles  his  account  declaring  thait  he  has  no  assets- 
of  anv  kind  in  his  possession,  the  election  is  final  and  irrevocable, 
(pp.  419,  420.) 

BANKRUPTCY,  Election  of  Assignee  not  to  Take  Title,  Effect 
of  a  Subsequent  Sale  Under 'Order  of  Court. — A  sale  of  a  claim  in  favor 
of  a  bankrupt  made  after  his  estate  had  been  in  bankruptcy  moro 
than  twenty-two  years,  and  after  the  assignee  is  presumed  to  have 
elected  not  to  accept  it  as  an  asset,  and  the  order  of  court  authorizing 
the  sale,  do  not  prevent  the  heirs  of  the  bankrupt  from  insisting  that 
Buch  sale  is  therefore  unavailing  and  passes  no  title  to  the  purchaser, 
(pp.  421,  422.) 

PLEADING — Amendment  Changing  Parties,  When  not  Permis- 
sible.— A  plaintiff  suing  in  his  individual  capacity  cannot  amend  thd 
corrrilaint  so  ns  to  sue  as  executor  and  therebv  recover  in  that  ca- 
pacity,    (p.  422.) 

0.  D.  Castner,  Harvey  X.  Sliopard  and  Enoch  Foster,  for  the- 
plaintiff. 

Piohert  Cushman  and  J.  E.  ]\Ioore,  for  the  defendant. 

405  WISSELL,  C.  J.  On  Novenil)er  3,  18G3,  C.eorrre  W. 
Lawrence,  of  whose  estate  tlie  defendant  is  administrator  de 
bonis  non,  entered  into  a  contract  witli  the  United  States  froveni- 
nient  to  c<')nstruct,  according  to  plans  and  specifications,  an 
iron-chid  steam  battery  or  monitor,  afterward  caHed  tlie 
"Wassuc."'  Tlie  contract  price  was  '$38(),()(}(),  but  it  was  stipu- 
lated in  the  contract  that  the  government  might  at  any  tijiic 
during  the  progress  of  the  work  made  such  alterations  and  ad- 
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ditions  to  the  plans  and  specifications  as  might  he  deemed  neces- 
sary or  advisable,  and  should  pay  therefor  a  fair  and  reasonable 
rate. 

Upon  the  same  day  of  this  contract  with  the  government, 
Xawrence  made  a  contract  with  James  A.  Maynard,  now  de- 
ceased, and  under  whom  the  plaintiff  claims  by  virtue  of  an 
assignment  from  his  assignee  in  bankruptcy,  which  title  will 
be  later  referred  to,  whereby  the  parties  to  this  last  contract 
agreed  to  jointly  construct  this  monitor  according  to  the  plans 
and  specifications  to  be  furnished  by  the  government.  Provi- 
sions were  made  in  this  contract  in  relation  to  the  services  to 
be  performed  by  each  of  the  parties  and  as  to  the  compensation 
of  each  therefor  and  for  a  division  of  the  profits  of  the  enter- 
prise, which  are  not  now  important  because  of  a  subsequent  con- 
tract in  relation  to  a  settlement  between  the  parties  of  all  mat- 
ters growing  out  of  the  construction  of  this  monitor. 

'^^^  The  construction  of  the  vessel  was  very  much  delayed,  for 
various  reasons,  but  it  was  finally  completed,  delivered  to,  and 
accepted  by  the  government  on  October  4,  18G5.  This  delay 
was  at  least  partially  caused  by  the  changes  in  and  additions  to 
the  plans  and  specifications  made  by  the  government,  for  which 
large  extra  compensation  was  claimed  and  received. 

On  December  9,  18G5,  an  informal  agreement  of  settlement 
was  made  between  these  parties,  but  this  became  superseded  by 
a  formal  agreement  under  seal  made  between  them  on  Decem- 
ber 12,  1865,  whereby  Lawrence  was  to  immediately  pay  May- 
nard the  sum  of  $8,000  in  cash;  it  provided  for  a  division  of 
tools  and  materials  between  them;  Lawrence  was  to  pay  all 
indebtedness  incurred  by  them  in  the  construction ;  the  contract 
also  contained  this  clause:  "And  the  said  Lawrence  further 
agrees  to  pay  to  the  said  Maynard  one-half  of  wliatcver  sum  ho 
may  receive  from  the  L'nited  States  on  final  settlement  for  said 
monitor,  over  and  beyond  the  sum  of  $510,000,  including  all 
sums  already  received." 

By  a  letter  dated  May  1,  1867,  Lawrence  informed  ^Maynard 
that  he  had  at  that  time  received  on  the  contract  tlie  sum  of 
$543,721.79,  and  for  gun  carriages  $3,500,  making  a  total  of 
$547,221.79,  from  which  he  claimed  that  there  should  be  de- 
ducted his  personal  expenses  and  other  expenses  incurred  in 
obtaining  the  latter  payments,  amounting  to  $1,148,  leaving  a 
balance  of  $510,073.79.  It  is  claimed  that  through  some  in- 
advertence the  sum  stated  to  have  been  received  for  the  gun 
carriages  was  $100  in  excels  of  the  sum  actually  received,  and 
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that  consequently  Maynard  at  that  time  was  not  entitled  to 
receive  anything  from  Lawrence,  if  it  were  proper  to  deduct 
the  expenses  incurred,  or,  if  the  expenses  should  not  he  deducted 
that  he  was  at  that  time  only  entitled  to  receive,  at  most,  one- 
half  of  $1,121.79,  the  excess  over  the  sum  stated  in  the  clause 
of  the  contract  quoted.  Upon  the  part  of  the  plaintiff  claim  is 
made  that  Lawrence  had  in  fact  at  that  time  received  a  larger 
•amount  than  reported,  but  in  view  of  our  conclusion  it  is  un- 
necessary to  consider  these  contentions. 

Lawrence  died  ISTovcmber  18,  1887,  and  his  widow,  Thankful 
M.  ^**''  Lawrence,  was  appointed  administratrix  of  his  estate 
in  the  month  of  December  following.  The  administratrix  subse- 
quently applied  to  Congress  for  relief  and  for  additional  com- 
pensation for  the  construction  of  this  monitor.  After  many 
disappointments  and  the  failure  of  both  houses  to  pass  a  bill  for 
her  relief  during  the  same  Congress,  both  houses  finally  con- 
•curred  in  the  passage  of  an  act,  approved  October  1,  1890, 
-wherein  it  was  provided  that  "the  claims  of  George  W.  Law- 
rence for  further  compensation  for  the  construction  of  tlio 
United  States  monitor  '^Yassuc'  might  be  submitted  to  the  court 
•of  claims." 

In  pursuance  of  this  act  of  Congress  the  administratrix,  on 
October  24,  1890,  filed  in  the  court  of  claims  of  the  United 
"States  her  petition  to  be  allowed  additional  compensation  for 
the  construction  of  the  monitor,  which,  she  claimed  in  her  peti- 
tion, tlie  estate  was  entitled  to  by  reason  of  the  many  clianges 
made  bv  the  government  in  the  plans  and  specifications,  the  fail- 
ure of  the  officials  of  tlie  department  to  seasonably  furnish  such 
plans  and  specifications  as  they  were  required,  and  on  account 
of  other  delays  caused  by  tlie  department  officials. 

While  her  claim  was  pending  ])efore  Congress  the  adminis- 
tratrix made  a  contract  with  one  McKav,  wherein  she  agreed  to 
give  him  the  exclusive  control  of  the  prosecution  of  this  claim 
before  Congress  or  in  the  courts,  and  to  pay  him  as  componsa- 
iion  for  his  services  fifty  per  cent  of  all  sums  collected.  "While 
the  claim  was  pending  in  the  court  of  claims  a  new  agreement 
was  made  whereby  his  compensation  was  increased  to  sixty  per 
centum. 

On  Fobruarv  15,  1897,  the  court  of  claims  filed  an  opinion  in 
the  case  and  ordered  judgment  for  tlie  claiTuant  for  the  sum  of 
$30.38.5.08,  and  on  Julv  23,  1897,  two  treasury  warrants,  one 
for  $14,554.04  and  tlie  otlier  for  $21,831.04.  were  issued,  both 
pavable  to  the  order  of  the  defendant  as  administrator  de  bonis 
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non  of  George  W.  Lawrence,  deceased,  the  administratrix  luaving 
resigned  and  tlie  defendant  having  been  appointed  in  tlie  mean- 
time. It  will  be  noticed  that  the  smaller  of  these  warrants  was 
for  forty  per  cent,  and  the  larger  for  sixty  per  cent  of  the  judg- 
ment of  the  court  of  claims,  the  two  aggregating  the  amount  of 
the  judgment.  The  smaller  of  these  two  warrants  was  col- 
lected by  the  defendant,  while  the  larger  ^^^  was  indorsed  over 
to  j\[cKay  in  accordance  with  the  agreement  that  he  should 
receive  sixty  per  cent  of  the  amount  collected  as  compensation 
for  his  services. 

This  action  is  to  recover  of  the  estate  of  Lawrence  one-half  of 
the  whole  amount  received  by  him  in  his  lifetime  and  of  the 
ximount  awarded  to  his  estate  by  the  court  of  claims,  in  excess 
of  $546,000  under  the  agreement  of  settlement  of  December  12, 
1SG5. 

A  groat  many  objections  are  urged  against  the  maintenance  of 
tliis  suit,  some  of  which  go  to  the  merits  of  the  cause,  while 
others  are  more  or  less  technical  in  their  nature.  As  we  feel 
oonstrained  to  decide  that  for  one  reason,  at  least,  the  action 
cannot  be  maintained,  it  is  unnecessary  to  consider  the  numerous 
objections  to  the  maintenance  of  the  action,  other  than  the  one, 
which,  we  think,  must  be  sustained. 

This  is  as  to  the  title  of  the  plaintiff  to  the  claim  in  suit  and 
her  right  to  maintain  this  action.  In  relation  to  this  question 
the  following  facts  arc  important:  Upon  ]\Iay  19,  ISTG.  James 
A.  ]\Iaynard,  then  of  Xewton,  ]\Iassachusetts,  was  adjudsed  a 
1)ankrupt  by  the  I'nitod  States  district  court,  for  the  district  of 
^Massachusetts,  upon  his  voluntary  petition;  on  June  10.  18T6. 
Thomas  Weston.  Jr.,  of  Xewton,  ^lassachusetts,  was  apj)ointed 
assignee  and  on  tlie  13th  of  that  month  accepted  tlie  trust;  on 
December  5,  187G,  the  bankrupt  petitioned  for  his  disehargo. 
stating  in  his  petition  ''that  no  assets  had  come  into  the  hands  of 
the  assignee";  one  creditor  only  ])roved  his  claiui  and  that  was 
for  a  sum  less  than  $20."  On  December  30,  ISTG,  the  assignee 
presented  his  account  for  settlement,  showing  some  snuiU  dis- 
bursements for  officers'  fees  and  for  the  publication  of  notices, 
and  also  showing  that  he  had  received  "no  assets  or  property  of 
anv  kind."  This  v\"as  accompanied  witli  a  petition  asking  for 
the  allowance  of  such  account,  in  which  he  says,  "that  as  such 
assignee  he  had  conducted  the  settlement  of  the  said  estate." 

L'pon  this  petition  the  assignee's  account  was  examined, 
found  correct  and  allowed,  and  it  was  ordered  "that  tlie  saitl 
assignee  be  discharged  according  to  the  provisions  of  the  twenty- 
Am.    St.    Rep.,    Tol.    99—27 
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eighth  section  of  the  bankrupt  act  of  March  3,  1867."  On 
February  2,  1877,  the  '*^  bankrupt  received  his  discharge. 
During  the  proceedings,  the  date  does  not  appear,  the  assignee 
made  a  declaration  that  he  had  been  unable  to  find  any  assets, 
goods  or  credits  belonging  to  the  estate,  and  that  none  had  come 
to  his  knowledge  or  possession. 

On  June  28,  1899,  something  over  twenty-two  years  after 
the  estate  of  Maynard  in  bankruptcy  had  been  finally  closed, 
and  after  the  bankrupt  had  received  his  discharge,  and  the  as- 
signee had  presented  and  settled  his  final  account  and  had  been 
discharged  from  the  trust,  the  assignee  presented  to  the  district 
court  of  the  United  States  for  the  district  of  Massachusetts, 
a  petition  setting  forth  the  bankruptcy  of  Maynard  in  1876, 
and  his  appointment  as  assignee,  and  saying,  "that  there  were 
no  assets  of  any  value  in  said  estate  that  came  to  the  possession 
or  knowledge  of  said  assignee  or  petitioner";  and  "that  your 
petitioner  has  now  been  offered  by  Mrs.  Alice  E.  Fleming  of 
Boston  in  said  district,  a  daughter  of  said  deceased  bankrupt, 
$100  in  cash  for  all  of  the  assets  if  every  name  and  nature  be- 
longing to  the  estate  of  the  said  James  A.  Maynard";  and  asking 
that  he  be  authorized  by  a  decree  of  the  court  to  make  sale  of 
all  of  fiuch  assets  to  the  said  Alice  E.  Fleming  for  the  sum  of 
one  hundred  dollars  in  cash.  Upon  the  same  day,  without  any 
notice  upon  the  petition,  a  decree  was  filed  authorizing  Weston 
to  sell  and  convey  to  Alice  E.  Fleming  "all  of  the  assets  of 
every  name  and  nature  belonging  to  the  estate  of  the  said  bank- 
rupt for  the  sum  of  $100  dollars  cash,  and  to  make,  execute 
and  deliver  a  proper  deed  conveying  the  same  to  said  pur- 
chaser." This  decree  was  signed  as  follows:  "By  the  court, 
F.  S.  Fiske,  deputy  clerk.'' 

Upon  the  same  day  as  the  date  and  filing  of  the  last  petition 
and  of  the  decree  thereon,  Weston,  in  pursuance  of  the  decree 
made  a  bill  of  sale  or  assignment  to  this  plaintiif  of  "all  of  the 
assets  of  every  name  and  nature  belonging  to  the  estate  of  the 
said  bankrupt." 

This  is  tlic  title  under  which  the  plaintiff  sues,  the  action  be- 
ing in  her  own  name,  in  her  individual  capacity,  and  a  copy  of 
the  bill  of  sale  or  assignment  having  been  filed  with  the  writ 
when  the  action  was  entered  in  court.  The  question  is  wliether 
or  not  under  the  foregoing  circumstances,  Weston,  on  June  28, 
1899,  at  the  time  ^^*'  of  the  transfer  and  assi^cmment  by  him 
to  the  plaintiff  had  any  title  to  this  claim  against  the  estate  of 
Lawrence,   whicli   lie   could   assign  to  the  plaintiff,   and  upon 
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which  she  could  maintain  an  action  in  her  own  name.  "We  are 
of  the  opinion  that  this  admits  of  only  one  answer,  and  that  in 
the  negative,  and  are  constrained  to  hold  that  this  action  cannot 
be  maintained. 

It  is,  of  course,  true  that  by  virtue  of  the  bankruptcy  proceed- 
ings this  unliquidated  claim  against  Lawrence  or  his  estate,  as 
well  as  all  other  assets  and  estate  of  the  bankrupt,  not  exempt, 
whether  mentioned  in  the  bankrupt's  schedules  or  not,  passed 
to  the  assignee ;  but  it  is  equally  clear  and  well  settled  by  a  long 
line  of  decisions  of  the  federal  courts  that  an  assignee  in  bank- 
ruptcy may  refuse  to  take  possession  of  onerous  properties  or 
such  as  will  be  a  burden  instead  of  a  profit.  As  shown  by  the 
deposition  of  Weston  this  unliquidated  claim,  although  not  men- 
tioned in  the  bankrupt's  schedules,  was  known  to  him  during 
the  time  that  he  was  assignee.  He  testifies  that  he  talked  the 
matter  over  with  Mr.  Maynard,  but  that  there  was  no  money 
to  press  the  claim  and  that  there  seemed  to  be  no  occasion  for 
him  to  do  so  as  there  was  but  one  claim  proved  against  the  estate, 
and  that  very  small.  Again,  he  testifies  in  answer  to  an  inter- 
rogatory: '"My  impression  is  that  I  made  some  inquiries  about 
it  [this  claim]  and  found  that  it  would  be  expensive  and  be 
attended  with  a  great  deal  of  trouble  and  time,  and  I  think 
that  I  found  out  that  it  would  be  resisted,  and  I  did  not  think 
it  was  worth  while  under  the  circumstances  for  me  to  do  any- 
thing about  it.  I  can't  say  that  I  dropped  it.  That's  all  that 
I  did." 

It  is  not  only  well  settled,  as  above  stated,  that  an  assignee 
may  refuse  to  take  possession  of  onerous  properties,  or  such  as 
would  be  burdensome  instead  of  profitable  to  the  estate,  subject 
undoubtedly  to  the  control  of  the  court,  but  also  that  an  as- 
signee in  such  a  case  is  required  to  elect,  within  a  reasonable 
time,  whether  or  not  he  will  take  any  particular  property  of  the 
estate;  and  that  if  within  such  reasonable  time  he  does  not 
elect  to  take  tlie  property,  it  is  deemed  an  election  to  reject  it. 
"When  he  elects  to  reject,  or  when  it  must  be  presumed  that  such 
has  been  his  election,  the  asset,  whatever  it  is,  remains  in  the 
bankrupt.  Tliis  doctrine  was  early  stated  in  this  "^^^  count rv 
in  Smith  v.  Gordon,  6  L.  E.  317,  Fed.  Cas.  Xo.  13,052,  and  in 
Amory  v.  Lawrence,  3  Cliff.  523,  Fed.  Cas.  Xo.  33G,  and  lias 
since  been  universally  followed.  In  Dushane  v.  Beall,  161  U.  S. 
515,  16  Sup.  Ct.  Eep.  G38,  the  cliief  justice  stated  the  doctrine 
in  this  way:  "It  is  well  settled  tliat  assignees  in  bankruptcy  are 
not  bound  to  accept  property  wliicli,  in  their  judgment,  is  of 
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an  onerous  and  unprofitable  nature,  and  would  burden  instead 
of  benefiting  the  estate;  and  can  elect  whether  they  will  accept 
or  not  after  due  consideration  and  within  a  reasonable  time, 
while,  if  their  judgment  is  unwisely  exercised,  the  bankruptcy 
court  is  open  to  compel  a  difl'erent  course."  And  again,  in  the 
same  case :  "If  with  knowledge  of  the  facts,  or  being  so  situated 
as  to  be  chargeable  with  such  knowledge,  an  assignee,  by  defin- 
ite declaration  or  distinct  action,  or  forl)earance  to  act,  indicates 
in  view  of  the  particular  circumstances,  his  choice  not  to  take 
certain  property,  or  if,  in  the  language  of  Ware,  J.,  in  Smith 
V.  Gordon,  6  L.  R.  317,  Fed.  Cas.  xVo.  13,052,  he,  with  sue!- 
knowledge,  'stands  by  without  asserting  his  claim  for  a  length  of 
time,  and  allows  third  persons  in  the  prosecution  of  their  legal 
rights  to  acquire  an  interest  in  the  property,'  then  he  may  be 
held  to  have  waived  the  assertion  of  his  claim  thereto'':  See, 
also,  Xash  v.  Simpson,  78  Me.  142,  3  Atl.  53,  and  Lancey  v. 
Foss,  88  Me.  215,  33  Atl.  1071.  A  further  citation  of  authori- 
ties would  not  be  useful. 

In  this  case,  although  the  assignee  had  information  in  regard 
to  the  existence  of  this  unliquidated  claim,  for  more  than  tw(>ntv- 
two  years  he  neglected  _to  assert  any  title  thereto.  If  nothing 
else  appeared,  the  irresistible  inference  from  his  neglect  to  af- 
firmatively assert  his  claim  for  these  many  years  would  l)o  that 
he  had  elected  not  to  accept  this  asset  of  the  estate,  believing  it 
to  Ije  burdensome  and  unprofital)le.  But  much  more  does  ap- 
pear confirmatory  of  tliis  inference,  if  not  sufiicient  to  sliow  a 
definite  declaration  or  distinct  action  upon  his  jiart  not  to  ac- 
cept the  claim.  Although  having  knowledge  of  its  existence  he 
made  declaration  tluit  he  had  lieen  unable  to  find  any  assets, 
goods  or  credits  belonging  to  said  estate  and  tliat  none  liad 
come  to  his  knowledge  or  possession.  lie  filed  and  settled  his 
final  account  showing  disbursements  Imt  no  assets  or  pro])erty 
of  anv  kind.  In  his  petition  for  the  allowance  of  this  account, 
he  states  that  ''he  has  conducted  the  settlement  of  tlie  said 
"*'"  estate."  Tie  allowed  the  estate  to  be  linallv  closed  mid 
received  a  discharge  from  his  ofTice  of  assignee,  while  this  claim 
Avas  in  cxisteiK-e.  lie  testified  that  h(}  came  to  the  conclusion, 
after  investigation,  that  it  was  not  worth  while  to  attempt  to 
enforce  the  claim. 

In  all  of  these  ways  he  affirmatively  s1iow(m1  an  election  not  to 
acce])t  this  asset  of  the  e-tat(\  because  it  was  l)Ui'densoiii(>  and 
siip]K)sed  to  be  unjirofitnMe.  I-]\en  after  tbe  lapse  of  mo:-(>  tiian 
twenty-two  years,  during  wliicli  tinie  the  liaiiki'U]it  died  and  the 
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bankruptcy  act  of  18G7  was  repealed,  when,  on  the  2Sth  of  June, 
1899,  he  petitioned  for  leave  to  sell  all  of  the  assets  of  the  es- 
tate for  the  sum  of  $100,  he  states  in  that  petition,  "that  ho 
entered  upon  his  duties  as  such  assignee  and  duly  discharged  all 
of  the  duties  of  said  trust,"  and  again,  "that  there  Avere  no  assets 
of  any  value  in  said  estate  that  came  to  the  possession  of  (or) 
the  knowledge  of  said  assignee  or  petitioner." 

It  is  not  necessary  to  decide  whether  or  not  an  assignee  in 
bankruptcy,  who  has  received  his  discharge  as  such  because  the 
estate  has  been  closed,  can  t]:!ereafter  assert  title  to  a  portion 
of  the  property  of  the  bankrupt,  and  enforce  or  sell  the  same. 
We  are  unaljle  to  perceive  how  a  person  who  takes  property  in  a 
fiduciary  capacity  can  b.ave  any  such  right  or  title  after  he  ha=! 
])erformed  the  duties  of  and  has  been  discharged  from  the  trust, 
and  various  cases  have  been  cited  which  hold  that  after  the 
eA])iration  of  his  trust  he  has  no  such  right  or  title.  But,  in 
any  event,  the  fact  that  an  assignee  does  not  assert  his  right  to 
an  asset  of  a  bankrupt  estate  during  the  time  that  ho  holds  the 
trust  and  that  the  estate  is  closed  and  he  is  discharged  from 
1he  trust  without  any  such  assertion  on  his  part,  is  strong  evi- 
dence of  his  election  not  to  acce])t.  So  that,  in  this  case,  wo 
not  only  have  the  forbearance  of  the  assignee  to  take  any  ac- 
tion in  the  a-^sertion  of  his  claim,  during  the  time  that  be  was 
assignee  and  for  more  than  twenty-two  years  afterward,  but  wo 
also  have  the  positive  acts  of  the  assignee  al)Ove  referred  tt,», 
which  clearlv  and  irresistibly  show,  in  our  opinion,  a  deliberate 
intention  to  reject  this  ])articular  claim  belonging  to  the  banlv- 
ra])t"s  estate. 

We  do  n(:)t  tliink  that  tlie  action  of  the  district  court  of  tlu3 
district  of  Massacliusetrs  in  making  t!ie  deeree  referred  to  eau 
be  "^^**  regarded  as  an  adjudieaiion  to  tlie  eontrary.  No 
reference  was  made  in  this  ])(_'tition  to  tliis  claim,  or  to  anv  eir- 
cumstanees  in  reuard  to  it.  the  eonrt  liad  no  moaiis  of  knowing- 
tba".  the  assignee  sougiit  authority  to  sell  an  a-set  wliieb  he  had 
re])ndiated  twenty-two  years  before,  and,  in  f;iet.  the  as>igiiee 
bim~clf  a])pai'cntly  was  n.ot  aware  tiuU  a  elaiin  of  this  niagniunl-, 
or  of  any  value,  existed,  heeause  in  that  ];!tler  ]>etirioii  he  s;i\-; 
tliat  tliore  v>'ere  no  assei<  of  any  vahie  wbieli  eanie  to  his  ])!)--.■<- 
sion  or  kn.owlcdge.  Xo  notice  was  gi\en  ujioii  this  pi'iiiio-i, 
tliere  coiild  b;i\e  Ijeen  no  aiijudieatii.in  of  this  ijiii-iion;  the 
petition,  tlie  dv'eree  and  tiie  a-.-ignment  were  all  lilrd  and  mai!e 
upon  tlie  same  day.  Neiih.er  do  we  think  tluu  it  is  any  aii-wer 
to  this  result  that  in  thi-  ca:-e.  iniiil  after  the  judgn.' liL  of  liie 
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court  of  claims,  this  claim  was  uncertain  and  unliquidated. 
This  contingent  claim  with  all  of  its  uncertainties  might  have 
been  sold  by  the  assignee  for  what  it  was  worth,  or  for  what  it 
would  bring,  during  the  time  that  he  was  assignee. 

It  follows  that  the  title  to  this  claim  against  the  Lawrence 
estate,  which  the  assignee  refused  to  take,  remained  in  the  bank- 
rupt: See  the  cases  above  cited.  And,  upon  his  death,  went  to 
his  personal  representatives.  It  is  suggested  by  the  counsel  for 
the  plaintiff  that  if  the  court  should  decide  that  the  action  could 
not  be  maintained  by  the  plaintiff  in  her  individual  capacity, 
that  she  was  in  fact  the  executrix  of  the  will  of  James  A.  May- 
nard  and  that  the  writ  might  be  amended  by  making  her  a  party 
plaintiff  in  that  capacity.  Unfortunately,  this  cannot  be  done. 
Our  statutes  in  relation  to  amendments  are  very  liberal  and 
allow  the  summoning  in  of  additional  defendants,  or  the  com- 
ing in  of  additional  plaintiffs,  and  even  the  striking  out  of 
one  or  more  plaintiffs,  when  there  are  two  or  more,  but 
they  do  not  allow  the  substitution  of  one  party  plaintiff  or 
defendant  for  another.  In  Glover  Co.  v.  Rollins,  87  Me.  434, 
32  Atl.  999,  it  was  decided  that  the  statutes  do  not  authorize  the 
substitution  of  a  new  defendant  for  the  only  one  originally 
named  in  the  writ.  In  Duly  v.  Hogan,  60  Me.  355,  it  was 
decided  that  this  could  not  be  done  indirectly,  by  first  summon- 
ing additional  defendants,  and  then  discontinuing  as  to  the 
original  defendant.  In  Jones  v.  Sutherland,  73  Me.  157,  158, 
it  was  decided  that  a  writ  could  not  be  ^^'*^  amended  by  insert- 
ing the  name  of  a  plaintiff  when  there  was  no  plaintiff  named 
therein  before. 

Tbere  is  no  more  identity  between  a  person  suing  as  executor, 
upon  a  cause  of  action  accruing  to  his  estate,  and  the  same  per- 
son suing  in  his  individual  capacity,  upon  a  cause  of  action 
accruing  to  himself,  than  there  is  between  two  entirely  different 
persons.  It  is  true,  that  in  Bragdon  v.  Harmon,  68  Me.  29, 
where  a  plaintiff  was  described  in  the  writ  as  executor,  the  court 
held  that  an  amendment  could  be  allowed  by  striking  out  tlie 
words  "executor,  etc." ;  but  the  reason  of  this,  as  expressly  stated 
in  the  opinion,  was  because  the  cause  of  action  was  described  as 
one  accruing  to  the  plaintiff  in  his  own  right,  and  consequently 
the  words  allowed  to  be  stricken  out  were  simply  doscriptio 
personae.  That  case  is  no  authority  for  tbe  power  of  the  court 
to  allow  an  amendment  wlicrcby  a  new  plaintiff  would  be  suh- 
Btituted,  or  even  the  same  person  as  plaintiff  but  in  an  entirely 
different   capacity.     In   this   very   case,   when   it   came   to   tlio 
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law  court  before  upon  exceptions  to  a  ruling  on  a  demurrer  to 
the  defendant's  plea  in  abatement  (Fleming  v.  Courtenay,  95 
Me.  128,  49  Atl.  611),  it  appeared  that  the  plaintiff  had  joined 
in  the  same  writ  counts  in  which  the  cause  of  action  was  alleged 
as  accruing  to  the  estate  and  other  counts  in  which  the  cause  of 
action  was  alleged  as  accruing  to  her  individually.  It  further 
appeared  that  she  was  not  executrix  at  that  time.  But,  inas- 
much as  the  counts  alleging  that  the  cause  of  action  accrued  to 
"her  individually  were  sufficient,  with  a  slight  amendment,  she 
■was  allowed  to  amend  her  writ  by  striking  out  the  counts  al- 
leging that  the  cause  of  action  accrued  to  the  estate  which  she 
represented  and  by  making  the  slight  amendment  necessary  iu 
the  counts  declaring  upon  the  cause  of  action  in  her  own  right, 
Tipon  the  authority  of  Bragdon  v.  Harmon,  69  Me.  29.  This 
having  been  done,  the  action  then  became  entirely  an  action  in 
her  own  name.  In  Winch  v.  Hosmer,  122  Mass.  438,  the  court, 
in  construing  the  Massachusetts  statutes  in  relation  to  amend- 
ments, somewhat  broader  than  ours,  held  that  these  statutes 
■'•permit  the  substitution  of  a  new  plaintiff,^'  but  this  is  con- 
trary to  the  past  and  present  construction  of  our  statutes  upon 
the  subject  by  this  court. 

The  case  having  come  to  the  law  court  upon  a  report  of  the 
^*®  evidence,  our  decision  is,  that,  upon  the  foregoing  findings 
of  fact,  and  for  the  reasons  above  given,  the  entry  must  be 
judgment  for  defendant. 

For  Recent  Decisions  in  Bankruptcy  cases,  gee  Crosby  v.  Spear,  93 
Me.  542,  post,  p.  424,  57  Atl.  881;  McKittrick  v.  Cahoon,  89  Minn. 
383,  post,  p.  606,  95  N.  W.  23;  Old  Town  Bank  v.  McCormick,  96  Md. 
341,  94  Am.  St.  Eep.  577,  53  Atl.  934;  Bernhardt  v.  Curtis,  109  La. 
171,  94  Am.  St.  Eep.  445,  33  South.  125. 
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CEOSBY  V.   SPEAE. 

[98  Me.  542,  57  Atl.  881.] 

JURISDICTION,  When  Exclusive. — Whon  a  court,  stat"  o^ 
national,  once  takes  into  its  possession  a  specified  tliinjj,  no  court, 
except  one  having  a  suporvisinsj  control  or  superior  jurisdiction  ia 
the  premises,  has  the  right  to  interfere  with  and  change  tliat  posses- 
sion,     (p.   424.) 

BANKRUPTCY,  Replevin  for  Property  in  the  Possession  of  the 
Assignea. — An  action  of  rephn-in  cannot  ho  maintained  in  a  state 
court  against  an  assignee  in  l>ankruj>tcy  who  has  taken  and  hohls 
possession  of  prnpo'-fv  ns  smdi  assi'jnee  and  chiinis  it  to  be  a  i)art  of 
the   estate   of   the  bankrupt,      (p.   425.) 

r.eor<:c  W.  Hcselton  and  A.   M.   Goddard^  for  the  plaintilL 
Orvillo  D.  Baker,  for  the  defendant. 

^^•"'  POWERS,  J.  The  sole  fjucption  raised  hv  tlie  report  is 
wlicther  these  two  actions  of  re})lcvin  can  be  maintained  in  the 
state  court. 

F.  Elljridfre  Drake  of  Gardiner,  remaining  partner  of  F.  E. 
Drake  c^'  Co.,  filed  liis  vohmtai'v  I'etition  in  hankrui)tcy  ]\Iav 
21st.  and  was  duly  adjudued  haida'upt  by  the  I'nited  States 
district  court  of  Maine  on  Mav  '-!{'■>.  I'.MIO.  The  defendant  was 
thereu])on  appointed  and  (lualided  as  ti'ii>tee  of  ilie  indi\idiial 
and  partnership  estate  of  the  baid-ii-upt.  and  took  ])osses.-i()n  of 
the  >tore  fixtures  const  ituting  \\\v  propei'tv  replexied.  claiiiiiiuc 
title  to  them  as  trustee.  These  fixtures  wove  in  tlie  bankrupfs 
]ios-c.--.-i()n  at  tbe  time  of  the  adjudication  and  were  included  liy 
him  in  his  schedules  as  a  ])ai't  of  tlie  ))arlnei'ship  estate,  and  he 
also  lliere  slated  that  be  umlerstood  tbe\-  would  be  elaiiiied  by 
tbe  pbiintiir.  duly  ;).  liHio.  tb.e  pbiinliir  >nvi\  out  tbese  two 
wi'its  of  rcpK'\in.  and  under  theiii  tbe  propeHv  in  cont  i-o\er.-y 
wa.-  tnkeii  fi'om  tbe  ]io-se>>iou  of  tbe  trustee  in  bankru])tey  iin-l 
dtH\  I'l-ed  to  llie  plaint  ill'. 

It  i.-  familiar  doeti'iiie  ibat  when  a  court,  state  or  federal,  bas 
ruiee  taken  into  il~  juri-diel  ion  a  specille  tbiiiL'-.  no  couil.  ex."iit 
one  haviui;'  a  -upei'\i-orv  eoiilrol  oi'  supei'io]-  jui'i.-diel  ion  in  the 
]U'eiin,-e>.  ba~  ;!  imuIiI  to  int-i-fere  witb  and  eliam^c  tbat  po~-"s- 
.-idii.  'I"bi~  priiu-i  |i|(.'  i-  fiilK'  il  li:-t  !'ai('d  ain!  ;ibl\-  \ii!(lic;i!ed  \r: 
Mv.  JuMi...  Miitibew^   in   Cnvell   V.  Ueviiiau.  Ill    r.   S.    \:r,.    \ 

Sup.    Cl.     ii'i'pi.    y.'i'i.    cited    ;Uld    rilled    UpnU    in     W'llile    \'.    Sclllnrrii, 
ITS    r.    S.    ')\-!.   "jO    Sup.    (I.    IJep.    lIMi;.    iilld    i-    neee->;ii-\-    III    p|-!'- 

vent    nn-eendy    and    \e\;n  ii>!!~.    cMlli-^ion    briwiTU    tbe    slate   and 
federal  court.-.    It  appln.-  a-  well  lo  pi'oi)eiiy  bfld  by  tbe  .-late  as 
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by  the  United  States  courts  "excepting  those  cases  wherein  the 
latter  exercise  jurisdiction  for  the  purpose  of  enforcing  the 
supremacy  of  the  constitution  and  laws  of  the  United  States." 

^^^  We  are  unaljle  to  distinguish  this  case  from  White  v. 
Schloerb.  178  U.  S.  542.  20  Sup.  Ct.  Rep.  1007.  It  was  there 
held,  "after  an  adjudication  in  bankruptcy,  an  action  of  replevin 
in  a  state  court  cannot  be  commenced  and  maintained  against 
the  bankrupt  to  recover  property  in  the  possession  of  and 
claimed  by  the  bankrupt  at  the  time  of  that  adjudication,  and 
in  the  possession  of  the  referee  in  bankruptcy  at  the  time  when 
the  action  of  replevin  is  begun." 

There  the  property  was  in  the  possession  of  the  referee,  hero 
it  was  in  the  possession  of  tlie  trustee.  The  latter  was  as  mucli 
the  officer  and  agent  of  the  district  court  as  the  former.  It 
matters  not  wliat  particular  officer  of  the  court  is  holding  the 
property  or  what  may  be  his  title.  He  holds  it  as  tlie  agent  of 
the  court  whose  representative  he  is.  His  possession  is  its  pos- 
session. It  brings  it  within  the  jurisdiction  of  that  court,  and 
from  that  jurisdiction  it  cannot  be  taken  by  any  process  issuing 
out  of  this  court.  An  adverse  claimant  may  bring  suit  in  the 
state  court  and  try  the  title  to  the  property;  but  after  the  juris- 
diction of  the  bankruptcy  court  has  once  attached  he  cannot  take 
tlie  propertv  in  specie  out  of  the  possession  of  tliat  court  or  of 
any  of  its  agents:  Truda  v.  Osgood,  71  X.  IT.  185,  -51  Atl.  033; 
Weeks  v.  Fowler.  71  X.  11.  221.  olAtk  024. 

Tlie  filing  of  the  petition  in  bankrujjtey  is  a  caveat  to  all  the 
world  and  in  effect  an  attachment  and  injunction,  and  on  ad- 
judication and  rpialification  of  the  triistt'C.  the  banki'Ujit's  ])ro])- 
erty  is  ])laccd  in  the  custodv  of  the  l)aiiki'U])tcy  court:  Inter- 
nntioiial  I'ank  v.  Sb.cnnnn.  ]01  U.  S.  4it3;  ^Mueller  v.  Xugent, 
18!  V.  S.  1.  22  Sup.  Ct.  Ke]).  20!». 

Tbo  decision  here  reai-bod  is  not  based  ujion  any  express  ju'o- 
vision  of  the  bankrupt  act  of  L^'.i8  fonfri'ring  (■xdu-ive  jurixiie- 
tion  n])oii  tlie  rnite(l  States  court  in  actions  relating  to  the  c-- 
tiitc  of  tlu'  bankru])t.  On  the  co'.itrai'v.  it  is  conccib/d  tb;U  this 
court  ba.s  concurrent  juri.-diction  of  all  ([uestions  of  title  to  prnp- 
ertv  derived  tlwough  tlie  bankruptcy  pi'oceeiliugs.  A  ])ni-iy 
clniniinir  tlie  saiue  mav  ]U'o.-ecute  anv  renie(ly,  to  wbicb  be  is 
eiititleil.  tliJit  (loe>  n.ot  iii\-olve  a  witlidrawal  of  the  ])i'opei'ty  froni 
the  custiidv  of  tlie  oibcer  ;ind  nf  tlie  juiusdictiou  of  tlie  cou^'t, 
in  anv  c-oui't.  state  or  federal,  luning  jui'i-ilict  i<ii!  of  the  iKirtie-' 
and  the  subject  matter.  The  ohjertion  ''"^'^  to  the-:e  adious  of 
re])le\-in  is  that,  afici'  the  l)anki'ui>tcy  court  h;;--  t;iken  tli!'  ]ii'op- 
erty  into  its  po>scs>ion,  they  change  the  jiulicial  cu.-tody  of  the 
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property  and  aim  to  transfer  its  actual  possession  to  a  new  court 
and  a  new  jurisdiction. 

We  are  aware  that  the  supreme  court  of  Xew  Jersey  in  a  re- 
cent case,  Cook  v.  Scovel,  68  N.  J.  L.  484,  53  Atl.  682,  have 
held  that  the  state  courts  have  jurisdiction  of  an  action  of  re- 
plevin brought  against  a  trustee  in  bankruptcy  who  claims  that 
the  goods  in  controversy  belonged  to  the  bankrupt.  No  refer- 
ence is  made  in  the  opinion  to  White  v,  Schloerb,  178  U.  S.  542, 
20  Sup,  Ct.  Eep.  1007,  above  mentioned,  and  the  only  case  cited 
in  support  of  the  decision  is  Claflin  v.  Houseman,  93  U.  S.  130, 
where  an  assignee  in  bankruptcy  brought  suit  in  a  state  court  un- 
der the  thirty-fifth  section  of  the  bankrupt  act  of  1867,  to  re- 
cover the  amount  collected  by  the  defendant  on  a  judgment 
against  the  bankrupts  recovered  within  four  months  before  the 
commencement  of  the  proceedings  in  bankruptcy.  It  was  there 
held  that  where  neither  by  express  enactment  nor  necessary  im- 
plication exclusive  jurisdiction  is  given  to  the  federal  courts, 
the  state  courts  having  competent  jurisdiction  in  other  respects 
may  be  resorted  to  for  the  enforcement  of  rights  acquired  under 
the  laws  of  the  United  States.  The  question  of  the  transfer 
from  one  jurisdiction  to  another  of  property  in  custodia  legis 
was  neither  involved  nor  discussed,  and  we  cannot  regard  Claflin 
Y.  Houseman,  93  U.  S.  130,  as  opposed  to  the  doctrine  of  White 
V.  Schloerb,  178  U.  S.  542,  20  Sup.  Ct.  Rep.  1007,  or  Covell  v. 
Keyman,  111  U.  S.  176,  4  Sup.  Ct.  Rep.  355. 

Our  conclusion  is,  that  the  property  replevied  from  the  trus- 
tee was  at  the  time  in  his  possession  as  an  officer  and  agent  of 
the  bankruptcy  court,  and  therefore  within  its  custody  and  ex- 
clusive jurisdiction ;  and  that  it  could  not  be  taken  out  of  its 
jurisdiction  by  any  process  issuing  from  a  state  court. 

In  accordance  with  the  stipulation  of  the  parties  the  entry  in 
l)oth  cases  must  be,  plaintiff  nonsuit.  Judgment  for  return  of 
the  property. 


In  Cn-te  of  a  Conflict  of  Jurisdiction  between  two  courts  of  confur- 
Tent  jurisfliction,  the  one  which  first  acquires  cognizanfc  of  a  contro- 
■versv  is  entitled  to  retnin  it  to  the  exclusion  of  the  other  to  th; 
-end  'of  the  litigation:  Spiller  v.  Wells,  96  Va.  598,  70  Am.  St.  Eop. 
S7'<,  32  S.  K.  40;  Hei^iifr  v.  fnilf  etc.  Rv.  Co..  SO  Tex.  a'G.  oO  Am.  St. 
Pep.  54.  36  S.  W.  53;  monographic  note  to  Plume  etc.  Mfg.  Co.  v. 
•Caldwell,  29  Am,  St.  Eep.   310-318. 

If  an  Estate  in  Bankruptcy  is  being  administered  by  a  federal  court, 
no  other  f>nurt  can  interfere  and  wrest  from  it  the  possession  and  .iuris- 
-diction  first  obtained,  or  any  part  thereof:  Turrentine  v.  Blackwood, 
12.0  Ala.  436.  82  Am.  St.  Eep.  254,  28  Soutli.  95.  See.  in  this  con- 
-neftion,  State  v.  Superior  Court,  28  Wash.  35,  92  Am.  St.  Eep.  826, 
■«8  Pac.   170. 
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SPUCK  V.  LOGAX  &  UHL. 

[97  Md.   152,   54  Atl.   9S9.] 

FEAUDULENT  CONVEYANCE.— If  There  is  a  Eunning  Ac- 
count between  buyer  and  seller,  the  buyer  making  payments  from 
time  to  time,  but  having  a  debit  balance  continuously  against  him, 
the  "ell^r  i?  a  subsistine  creditor  in  respect  to  fraudulent  conveyances 
tj  the  buyer.     ^.  430.) 

FRAUDULENT  CONVEYANCE — Subsequent  Creditors.— If 
a  conveyance  is  merely  colorable,  and  a  secret  trust  and  confidence 
exists  for  the  benefit  of  the  erantor.  it  is  subject  to  attack  by  sub- 

-eequent   as  "well   as   prior  creditors,      (p.   431.) 

FEAUDULENT  CONVEYANCE.— A  Conveyance  Intended   to 

Defraud  One  Creditor  mav  be  avoided  bv  another  standing  in  like  re- 
lation,     (p.   431.) 

FEAUDUTiENT    CONVEYANCE — Judgment,    Claims    not    Ee- 

-d.uced  to. — The  fact  that  a  creditor  has  not  reduced  his  claim  to  ju':ig- 
n:ent  does  not  prevent  a  conveyance  from  being  fraudulent  as  to  him, 
l:ut  only  affects  his  remedy:  when  he  establishes  his  claim  by  judg- 
r-.ent.  his  right  to  attack  the  conveyance  relates  to  the  time  of  the 
•transfer,   in   the   absence    of   intervening   rights,     (p.   432.) 

FRAUDULENT  CONVEYANCE— Purging  by  Paying  Consid- 
eration.— If  there  is  fraud  in  la-jt  on  the  par:  of  both  grantor  und 
prante*^.  the  conveyan'^e  is  not  validated  by  the  grantee  subsequently 
paying  full  consideration,     (p.  433.) 

Eobert  H.  Smith,  for  the  appellants. 
S.  S.  Field,  for  the  appellees. 

1!^  BOYD,  J.  This  i;  an  appeal  from  a  rl-K-ree  d':-elarin,i: 
•certain  deeds  ^^^  fraudulent  and  void  as  asainst  the  app'Vi'ees, 
--who  are  creditors  of  Christian  Spuck,  and  directing  a  ^a^c  of 


428  American  State  EEroRTS,  Vol,  99.     [Maryland^ 

the  property  mentioned  therein.  On  the  eleventh  day  of  Jan- 
uary, l<S!t8,  S])uek  and  wife  conveyed  two  ground  rents  in  the 
city  of  Baltimore  to  Solomon  Haas,  and  on  April  30th  of  that 
year  Haas  and  wife  conveyed  them  to  ^Yilliam  Deehring.  one 
of  the  appellants,  in  pursuance  of  the  original  arrangement 
made  hetween  them  wlien  deed  of  January  11th  was  made. 
Each  of  those  deeds  recites  a  consideration  of  $(S50,  but  it 
was  admitted  that  no  consideration  was  in  fact  paid  at  the 
time  of  the  execution  or  delivery  of  either  of  them,  and  it  is 
conclusively  shown  hy  tlie  testimony  that  the  transfers  were 
made  to  prevent  one  Charles  H.  Snack  from  recovering  against 
Spuck  on  any  judgment  he  might  ol)tain  in  a  suit  for  damages, 
instituted  on  ^farch  1,  1898.  Deehring,  Haas  and  Spuck  admit 
that  s\ic]i  was  the  object  of  the  deeds  and  that  no  consideration 
was  in  fact  ])aid.  Snack,  who  had  been  in  the  employ  of  Spuck, 
claimed  he  was  injured  by  reason  of  the  latter  negligently  al- 
lowing the  nutchine  which  Snack  was  o])crating  to  become  in 
an  unsafe,  dangerous  and  unsuital)le  condition,  which  he  claiuicf 
resulted  in  the  loss  of  his  arm,  and  he  claiuied  $10,000  dam- 
ages in  the  declaration  filed  liv  him.  That  >uit  was  never  trii'd 
and  is  still  ]ieiiding  in  one  of  tlie  courts  of  ]')altimore  City.  On 
()ctol)er  o.  ls;i!),  Deeliring  loaneil  Spuck  $1(H).  for  which  he 
took  his  note,  j'ayable  one  year  after  date,  and  on  October  3, 
l!MMi,  a  new  note  was  given  payable  twelve  mouths  after  dat:'. 
Deehring  ouTied  a  leasehold  intei'e>t  in  one  of  the  lots  and  he 
agrei'd  with  Spuck  in  1  )eee:nlii'r.  l!M)(i.  to  i)urch;i>'.'  the  two  L^i'iund 
rents  for  ^STd) — .^l.'jO  in  casli  and  the  cancellation  of  tlie  $100 
note.  The  ca.-li  wa<  paid  and  the  iiote  sui'i'endei-ed.  and  there 
seeiiis  to  l;e  no  doul)t  about  the  ])i'iee  named  being  a  fair  estimate 
of  the  vali'.e  of  the  pi'opertv.  Ileeliring  ;ind  wife,  and  Spuek  an.il 
wife  th(!i  couveyed  the  two  lots  to  d.  W.  Oast,  bv  dcri]  daiod 
liecembiT  !!•.  T.M!()_  in  which  the  (■(Ui>i(b'!'at  ion  i"ecitr<!  wn^.  s;r> 
and  \]:i'  >;Mne  dav  0;i-t  eon\-eye(l  tliem  to  IleebrinL;-  and  ]\]<  w  i  fe — 
^•'•'  the  >;Miie  eon-idci'jU ion  beii;g  mentioned  in  that  deeih  Mi\ 
Strohmi'Vcr.  wlio  drew  the-e  di'etls,  testilied  that:  "•Whilr  ev- 
aminin--  tln'  titli'.  T  dir-eo\eivd  that  there  iiad  ne\-er  1hc:i  a 
lea.-c  eMTUtcil  U-.y  the  Lll'iumd  I'eiit  Wilich  wa-  inli'iid-i!  to  he 
eonveveij  to  Mr.  I  )i'r|ii'iiio-.  and  foi-  llie  pui'pM>e  of  wiping;-  out 
any  llaw  hv  iiiitiiiiL;-  the  pi'o|,cil  V  in  fee  in  ;\ii'.  l)i'chian;:  1  sul:- 
ge~t!'d  tiiat  Mr.  and  M  I's.  Sp-ack  and  Mr.  and  M  i .--.  Deciii-ing 
cuUM/v  to  ^ir.  ');i-t.  liv  \\1iieh  (\i'fi\  all  the  inifi-r-t  (if  all  tlie 
pai't'e-  wa>  iomvc\im1  to  'Ml-.  Oa-t  and  t-Mai  a  dri^l  ],\-  ;\r- 
Oast  to   Mr.  a.nd    Mr.-.    I  )>  elwini:.""      lie  a!-  i  -aid    thai   ihi'  oiai;-- 
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inal  conveyance  by  Spuck  and  wife  to  Deehring  ''was  an  as- 
signment of  a  leasehold  interest  in  one  of  these  lots,  sulijec-t  to 
a  ground  rent  of  $26.26,"  and  in  replv  to  the  interrogatory: 
^'Had  any  leasehold  interest  been  previously  created?"  re- 
plied, "Xo,  sir,  there  had  not." 

The  principal  question  presented  by  the  record  may  be  thus 
stated:  As  the  deeds  executed  in  1898  were  confessedly  made 
by  or  at  the  instance  of  Spuck  and  accepted  by  Deehring  for 
the  express  purpose  of  preventing  any  recovery  by  Snack,  for 
damages  alleged  to  have  been  sustained  by  him  for  the  injury 
Tie  held  Spuck  responsible  for,  and  as  the  title  was  thus  kept 
in  Deehring  until  December  19,  1900  (although  Spuck  reg- 
ularly collected  the  ground  rents  and  acted  as  owner),  are  tlie 
deeds  of  the  latter  date  fraudulent,  so  far  as  the  appellees  are 
concerned,  conceding  that  full  consideration  was  then  paid  for 
the  lots  conveyed?  A  number  of  questions  are  involved  in 
this  case,  but  inasmuch  as  it  would  not  afford  the  appellees 
relief  to  set  aside  the  two  deeds  of  1898  unles-  those  eyecuted 
in  1900  can  be,  the  validity  of  the  latter  is  the  important  in- 
quiry. It  will  be  well  to  first  ascertain  the  relation  that  ex- 
isted between  Spuck  and  the  appellees.  The  latter  ol)tained 
a  judgment  against  the  former  before  this  bill  was  filed  on  an 
account  running  from  January  1,  1898,  to  February  5,  1901. 
In  the  early  part  of  the  account  the  course  of  dealing  soemcil 
io  be  that  for  purchases  made  one  month  Spuck  paid  the  appel- 
lees the  next  month.  That  was  apparently  continued  for  some 
time,  although  the  indebtedness  was  growing.  On  ^"'^  January 
1,  1898,  there  was  a  Ijalance  from  the  previous  year  of  $305.81, 
which  was  paid  that  month,  but  an  indel)te<lness  of  $383.43  was 
incurred  that  day  which  was  paid  in  PY4)ruary,  and  the  balances 
struck  in  the  account  filed  were  as  follows:  December  31,  1898, 
$.-)7-l-.r)l,  which  was  the  amount  of  purcliases  in  tliat  uionth; 
June  30,  1899,  $741.60,  the  amount  purcliased  in  June;  January 
1,  1900,  $785.07,  which  is  $135.51  more  than  the  purchases 
during  the  previous  Doceml)er.  and  finally  on  Fotjruary  5,  1901, 
there  was  a  balance  of  $1,031.32  on  which  $6.95  was  paid  in 
Octol)cr.  There  never  was  a  time  from  .Januarv  1,  Ls98.  to 
the  filing  of  this  bill  when  the  appellees  were  not  creditors  of 
Spuck.  and  on  December  19,  1900  (the  date  of  the  last  deed), 
he  owed  them  $923.85.  It  cannot  be  said,  therefore,  ti'.at  rlic 
appellees  were  not  subsisting  creditors  of  Spuck  wlien  be  made 
i]\e  deed  of  January  11.  1898.  although  tlio  amount  owing  to 
them  at  that  time  was  subsequently  paid.     But  l)efore   it  w;is 
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paid  Spuck  had  in  the  meantime  incurred  other  indebtedness  to 
them  for  a  larger  amount,  and  that  course  of  dealing  continued 
between  them  until  finally  Spuck  was  indebted  to  the  appellees^ 
in  the  sum  stated.  If  that  Avas  all,  we  would  find  difficulty  in 
reaching  the  conclusion  contended  for  by  the  appellants,  that 
the  appellees  were  merely  subsequent  creditors.  In  Paulk  v. 
Cook,  39  Conn.  572,  it  was  contended  that  the  debts  which  ex- 
isted at  the  time  of  the  conveyance  attacked  was  made  had  been 
paid  with  one  exception,  and  that  a  voluntary  conveyance  could 
only  be  impeached  by  existing,  and  not  by  subsequent,  creditors,, 
but  that  court  thus  replied:  "This  principle  clearly  has  no  ap- 
plication where  there  has  been  a  continued,  unbroken  indebted- 
ness. The  debts  are  owed,  though  they  may  be  due  to  new 
creditors.  It  is  a  most  unsubstantial  mode  of  paying  a  debt, 
to  contract  another  of  equal  amount.  It  is  the  merest  fallacy 
to  call  such  an  act  getting  out  of  debt."  In  Wait  on  Fraudulent 
Conveyances,  section  103,  that  author,  in  speaking  of  the  sub- 
ject, says  "the  case  should  be  treated  as  if  the  prior  indebtednes=i 
had  continued  throughout,  or  as  a  case  of  a  continued  or  un- 
broken indebtedness."  In  this  case  there  is  all  the  more  reason 
to  ^''"^  adopt  that  rule,  as  Spuck  was  indebted  to  the  appellees 
(not  merely  to  new  parties)  constantly  and  without  interruption 
from  January  1,  1898,  and  to  say  that  under  those  circum- 
stances they  must  be  denied  any  rights  that  subsisting  cred- 
itors have  against  a  fraudulent  conveyance  would  be  protecting 
fraud  by  a  distinction  that  should  not  be  made  in  favor  of  the 
guilty  against  the  defrauded. 

But  if  such  distinction  could  be  made,  it  would  not  nvail  the 
appellants.  Tliere  can  be  no  doubt  that  whatever  fraud  wa^ 
committed  on  January  11,  1898,  wlicn  the  first  deed  was  made, 
continued  up  to  tlie  execution  of  the  deeds  of  Deccml)cr  I'-K 
1900.  The  real  ownership  of  those  lots  was  in  Spuck  during  all 
that  time.  He  collected  the  rents  and  did  everything  an  owner 
of  ground  rents  could  do.  Deehring  does  not  pretend  to  liavo  'tad 
any  intorr>t  in  tlicm,  and  he  lield  them  to  protect  Spuck  from 
Snack  and  professed  to  the  world  to  have  paid  their  value  for 
them  wlicn  he  had  not  paid  a  dollar.  He  does  not  claim  tliat 
the  $100  rc])rcs('nted  by  the  note  was  intended  to  be  applied  to 
the  ]»urchase  of  them,  but  on  the  contrary  he  swore  that  was 
a  loan.  He  was  during  all  that  time  concealing  the  true  owner- 
ship of  the  property  with  the  confessed  intention  of  hindering 
one  asserting  a  claim  against  Spuck.  In  etfect  he.  by  the  doed 
to  him  said,  "This  is  my  property,  and  I  have  paid  $850  for 
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it,"  when  in  fact  it  was  Spuck's  property,  and  he  had  paid  noth- 
ing for  it.  During  the  whole  time  he  thus  held  the  property 
the  fraud  was  as  great  as  it  was  the  day  it  was  begun,  by  the 
transfer  of  the  property — in  fact  it  was  probably  more  injurious, 
as  other  people  were  likely  to  be  affected  by  it.  During  the  latter 
part  of  1899  and  in  1900,  Spuck  was  getting  more  in  debt  to 
the  appellees,  and,  as  we  have  seen,  he  owed  them  on  Decem- 
ber ,19,  1900,  $923.85.  In  Jones  v.  King,  86  111.  229,  it  is 
said  the  rule  is  settled  that  where  the  conveyance  is  merely  color- 
able and  a  secret  trust  and  confidence  exists  for  the  bene- 
fit of  the  grantor,  it  is  void  not  only  against  prior  but  sub- 
sequent creditors,  and  the  reason  of  the  rule  is  given  in  a  quo- 
tation from  Bump  on  Fraudulent  Conveyances,  that,  ''it  is  in 
158  g^(.]^  gggg  g^  continuing  fraud,  and  may  actually  operate  as 
such,  as  well  in  reference  to  debts  contracted  after  as  before 
the  conveyance":  See,  also,  14  Am.  &  Eng.  Ency.  of  Law, 
268.  There  would  seem,  therefore,  to  be  no  room  to  doubt 
that  the  deeds  of  1898  were  not  only  liable  to  be  successfully 
attacked  by  creditors  of  Spuck  in  existence  when  they  were 
made,  but  could  be  by  any  persons  who  became  such  credi- 
tors while  the  title  to  tlie  lots  were  held  under  those  deeds,  or 
either  of  them. 

In  1-i  Encyclopedia  of  Law,  266,  it  is  said:  ^'It  is  not  neces- 
sary, however,  that  the  fraud  should  have  been  directed  par- 
ticularly against  the  complainant.  A  conveyance  executed  to 
defraud  one  creditor  may  be  avoided  by  any  otber  occupying  n 
similar  position;  that  is  a  fraudulent  intent  against  an  existing 
creditor  will  avoid  the  conveyance  as  to  all  existing  creditors, 
and  a  conveyance  made  with  like  intent  against  a  subsequent 
creditor  may  be  avoided  by  any  standing  in  tliat  relation."  It 
was  said  in  Cooke  v.  CoolvC,  43  Md.  522,  tliat  the  object  of  tlie 
statute  of  Elizabeth,  chapter  5,  '"was  the  suppression  of  frauds, 
and  ought  to  receive  a  liberal  construction."  We  there  quoted 
from  Twyne's  Case,  3  Coke,  83,  "tliat  the  statute  of  13  Elizalietli, 
chapter  5,  extends  not  only  to  creditors,  but  to  all  others  wlio 
'had  cause  of  action  or  suit,  or  any  penalty  or  forfeiture,"'  and 
we  added,  that  "since  then  it  has  been  repeatedly  held  to  em- 
brace actions  of  slander,  trespass  and  otlier  torts."  In  W'eldo  \ . 
Scotten.  59  ]\Id.  72,  we  repeated  in  substance  that  language,  and 
it  was  there  said  that  a  creditor  who  had  obtained  judgment  for 
personal  injuries  had  such  a  cause  of  action  as  justified  liirn  in 
attacking  any  convevaneo  inade  pending  the  suit,  as  fraudulently 
made  and  executed  agaiii^t  him,  if  he  had  cause  to  so  ^ujipose. 
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and  that  he  could  cither  go  into  equity  to  set  aside  the  conveyance 
cr  purchase  the  property  at  a  sale  under  a  fieri  facias  and  in- 
stitute an  action  of  ejectment.  It  is  said,  however,  on  behalf 
of  the  appellants  that  in  those  cases  judgments  had  been  ob- 
tained, and  until  a  judgment  is  obtained  a  person  occupying 
the  position  of  Snack  cannot  have  a  conveyance  set  aside  on  the 
ground  ^^^  of  fraud.  If  it  he  conceded  that  section  4G  of  ar- 
ticle 16  is  not  broad  enough  to  enable  Snack  to  file  a  bill  to  set 
aside  the  conveyance  until  he  obtains  judgment,  does  that  neces- 
sarily preclude  the  appellees  from  doing  so?  We  have  already 
j^aid  that  they  could  have  filed  a  bill  to  set  aside  the  deeds  of 
189.S.  If  they  had  done  so,  there  Vould  seem  to  be  but  little 
room  to  doubt  that  Snack  could  have  sought  relief  against  the 
proceeds  of  sale.  In  Gebhart  v.  Merfeld,  51  Md.  325,  a  deed 
was  set  aside  and  objection  was  made  to  the  form  of  the  decree 
because  "all  persons  having  claims  against  the  Engels  are  noti- 
fied to  file  their  claims  without  regard  to  their  nature,"  and 
this  court  said  with  reference  to  that:  ''It  is  a  mistake  to  sup- 
pose that  the  statute  of  Elizabeth  only  avoids  deeds  and  convey- 
ances coming  within  its  provisions  as  to  creditors.  It  enacts 
that  every  conveyance  made  to  the  end,  purpose  and  intent  to 
<lelay,  hinder  or  defraud  creditors  and  others  of  their  just  and 
lawful  actions,  etc.,  shall  be  void"  and  continues  with  what  wo 
have  quoted  from  Cooke  v.  Cooke,  43  Md.  522.  The  court  there 
in  eflect  said  that  such  a  claim  as  Snack  had  might  be  filed, 
hut,  it  being  unliquidated,  we  think  the  correct  practice  would 
he  to  give  such  plaintiff  a  reasonable  opportunity  to  have  his 
case  determined  at  law,  before  distributing  the  proceeds,  al- 
though, of  course,  he  sliould  use  due  diligence  in  the  prose- 
cution of  his  suit.  If  that  were  not  so,  the  plaintiff  in  such 
action  might  be  prevented  from  any  recovery,  if  creditors  who 
were  entitled  to  proceed  witliout  judgment  had  tlio  ]iropcrty 
frold  before  he  could  get  his  judgment.  But  this  case  duos 
not  dc|)en(l  ujton  the  question  whether  Snack  could  at  the 
time  have  filed  a  bill  to  set  aside  those  deeds,  lie  is  un- 
doubtoilly  included  in  tjie  forms  of  fho  statute  of  h'.lizahotli,  if, 
as  is  conceded,  fhe  transfers  wore  made  to  delay,  liimhT  or  de- 
fraud him.  The  fraud  was  in  fhe  transfer  of  the  iiroporty.  with 
that  intent,  and  merely  because  he  had  not  yet  obtaiiuMl  a  judg- 
ment did  not  make  tlie  intent  to  delay,  hinder  or  defraud  him 
less  fraudulent.  Tlio  fact  that  Ik^  liad  not  ol)t;iined  a  judg- 
ment only  afTected  his  renieily  and  if  he  '■stal)lislie.-;  his  claim  by 
judgment,  his  right  Xo  attack  the  deeds  rehites  '""  back  to  the 
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lime  of  the  transfers,  provided,  of  course,  no  intervening  rights 
■of  bona  fide  purchasers,  etc.,  stand  in  the  way.  Although  not  a 
<;reditor  in  the  technical  sense,  until  he  gets  a  Judgment,  he 
occupies  a  similar  position  to  that  of  a  technical  creditor  under 
the  statute  of  Elizabeth  and  an  intent  to  hinder,  etc.,  him  af- 
fected the  validity  of  the  deeds  just  as  if  he  had  been  a  creditor 
in  the  sense  that  term  is  ordinarily  used. 

Under  these  circumstances,  are  the  deeds  of  1900  valid?  Pay- 
ment of  full  consideration  is  not  sufficient  to  protect  Deehring, 
if  the  conveyance  was  not  bona  fide.  "If  it  be  established  that 
the  deed  was  made  by  the  grantor  and  accepted  by  the  grantee 
with  intent  to  hinder,  delay  and  defraud  the  creditors  of  the 
former,  it  matters  not  that  full  consideration  has  been  paid'': 
€hatterton  v.  Mason,  86  Md.  236,  37  Atl.  960;  Downs  v.  Miller, 
55  Md.  602,  53  Atl.  445.  In  14  Encyclopedia  of  Law,  475,  it 
is  said  that  "a  fraudulent  grantee  can  by  no  subsequent  matter 
•confirm  the  deed  to  him  or  purge  it  of  its  vice,  so  as  to  render 
it  eiiectual  as  a  conveyance  to  vest  a  title  in  himself."  For  that 
statement  the  author  cites  Halcombe  v.  Eay,  1  Ired.  (23  N. 
€.)  340.  See,  also,  Halbert  v.  Grant,  4  T.  B.  Mon.  581;  Bunn 
T.  Ahl,  29  Pa.  St.  391,  72  Am.  Dec.  639;  Head  v.  Harding,  166 
111.  353,  46  N".  E.  890 ;  Gentry  v.  Field,  143  Mo.  413,  45  "s.  W. 
286 ;  Martin  v.  Rice,  24  Mo.  581 ;  Lynde  v.  McGregor,  13  Allen, 
172;  Bump  on  Fraudulent  Conveyances,  sees.  628,  629.  We 
are  aware  that  there  are  authorities  of  high  standing  apparently 
in  conflict  with  that  statement  of  the  law.  In  most  of  them 
the  apparent  conflict  is  not  real  wlien  the  facts  are  examined. 
There  have  been  cases  in  which  it  would  have  been  very  in- 
equitable to  hold  the  grantee  in  a  deed  responsible,  or  cause 
him  to  lose  property  which  he  subsequently  paid  for,  or  gave 
the  creditors  of  the  grantor  the  benefit  of,  merely  because  he 
had  accepted  a  voluntary  conveyance,  although  he  did  so  in 
good  faith  and  without  intending  to  defraud  anyone.  But 
'when  there  is  fraud  in  fact  on  the  part  of  both  grantor  and 
grantee  and  there  has  been  no  attempt  to  return  the  property 
thus  fraudulently  acquired  to  tlie  grantor,  there  must  be  some 
very  peculiar  facts  proven  to  justify  ^^'^  a  court  in  declaring 
that  the  fraud  is  purged  by  a  subsequent  payment  of  a  considera- 
tion. As  was  said  in  Bunn  v.  Ahl,  29  Pa.  St.  391,  72  Am.  Dec 
639:  "There  is  no  valid  repentance  without  entire  restitution, 
when  this  is  possible;  and  a  judgment  obtained  in  order  to  de- 
fraud creditors  cannot  be  })urified  by  merely  abandoning  the 
fraudulent  purpose  and  using  it  for  an  honest  one.     All  the 
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benefits  of  the  fraudulent  arrangement  must  be  foregone."  In 
Massachusetts  the  doctrine  that  a  fraudulent  conveyance  may  be 
purged  of  the  fraud  by  a  matter  ex  post  facto  has  been  carried 
as  far  as  in  any  court  of  such  high  standing  brought  to  our  no- 
tice, but  Lynde  v,  McGregor,  13  Allen,  172,  it  was  said:  '"But 
no  authority  has  been  found,  and  we  cannot  believe  that  any 
exists,  for  the  proposition  that  where  a  contract  expressly  and 
intentionally  fraudulent  has  been  made,  it  is  possible  to  give 
it  a  partial  validity  by  any  subsequent  payment  or  advance  in 
part,  without  rescinding  the  whole.  If  any  part  of  the  original 
purpose  is  fraudulent,  the  Avhole  may  be  avoided,  though  made 
upon  sufficient  consideration.  And  in  like  manner,  if  any  part 
of  the  fraudulent  purpose  remain,  it  vitiates  the  whole."  With- 
out quoting  from  other  cases  or  attempting  further  to  reconcile 
them,  it  seems  to  us  there  can  be  no  question  about  the  invalidity 
of  the  deeds  of  1900  under  the  facts  proven,  some  of  which  we 
will  recall  as  reflecting  upon  this  branch  of  the  case. 

Spuck  and  Deehring  both  went  on  the  stand  and  swore  to 
circumstances  which  the  law  condemns  as  fraud  in  fact.  The 
one  conveyed  and  the  other  received  these  lots  with  the  deliberate 
intent  to  do  what  the  law  pronounces  fraudulent.  Taking  them 
with  that  intention  Deehring  held  them  over  two  years  and  a 
half  under  a  deed  that  professed  that  full  consideration  had 
been  paid  for  them,  and  that  they  were  his  and  not  Spuck's.  In 
the  meantime  he  had  become  a  creditor  of  Spuck  for  noaly  half 
of  the  value  of  the  property.  He  got  that  indebtedness  jiaid 
in  full  and  paid  the  balance  in  cash.  Two  months  afterward 
Spuck  made  an  assignment  for  the  benefit  of  his  creditors  and 
paid  less  than  one  per  cent  to  his  other  creditors.  If  Deehring 
had  paid  full  value  at  the  time  ^*^^  the  property  was  originally 
conveyed  to  him,  the  fraudulent  intent  with  which  the  deed 
was  taken  would  still  have  made  it  void,  and  upon  what 
principle  can  it  be  said  that  although  the  conveyance  was  orig- 
inally executed  and  accepted  in  fraud,  yet  when  the  grantee 
paid  for  it  several  years  afterward  his  payment  was  bona  fide 
and  therefore  gave  it  new  life,  freed  from  the  infirmities  attach- 
ing to  a  fraudulent  instrument?  During  that  time  he  ap- 
parently checked  Snack  from  all  efforts  to  obtain  a  judgniont 
— at  least  his  suit  was  not  brought  to  trial,  and  if  the  dci-d 
to  Deehring  was  bona  fide,  as  it  purported  to  be,  it  would  perhaps 
have  been  useless  for  Snack  to  get  judgment,  if  he  was  en- 
titled to  it;  and,  after  accomplishing  that  Deehring  now  claims 
the  property  by  paying  •$I.")0  and  surrendering  a  note  which  was 
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not  at  the  time  worth  its  face  value,  if  we  are  to  Judge  from  what 
the  other  creditors  got,  under  an  assignment  made  two  months 
later.  Under  those  circumstances  it  is  clear  that  he  could  not 
have  held  these  lots  under  the  deed  of  April,  1898,  and  can 
he  by  this  new  deed  get  any  better  title?  We  think  not.  We 
have  already  quoted  the  testimony  of  the  conveyancer  as  to 
the  reasons  for  adopting  that  plan.  It  was  because  he  thought 
there  was  some  defect  in  the  deed  from  Spuck  to  Deehring. 
The  deeds  are  not  set  out  in  the  record,  and  hence  we  do  not 
know  what  the  recitals  are,  beyond  what  we  find  in  some  mem- 
oranda of  them,  which  refer  to  both  deeds  of  1900  as  "convey- 
ing the  same  property  for  recited  consideration  of  $5."  They 
do  not  state  it  to  be  $850  as  those  of  1898  did,  which  was,  we  pre- 
eume,  because  the  conveyancer  was  simply  aiming  to  correct 
the  defect  he  had  discovered,  and  for  that  reason  doubtless 
united  Mr.  and  Mrs.  Spuck  with  Mr.  and  Mrs.  Deehring  in 
the  deed  to  Mr.  Oast.  But  for  the  supposed  defect  discovered 
by  the  conveyancer,  they  would  probably  have  relied  on  the  old 
deeds — certainly  as  between  Spuck  and  Deehring  they  would 
have  been  sufficient — Spuck  could  not  have  recovered  the  lots 
from  Deehring,  by  reason  of  his  participation  in  the  fraud,  and 
after  the  purchase  money  was  paid  him,  there  could  have  been 
no  possible  ground  for  him  to  base  any  claim  for  ^*^  them. 
Therefore  Spuck  by  joining  in  the  new  deed  to  Mr.  Oast  con- 
veyed nothing,  so  far  as  these  ground  rents  are  concerned,  even 
if  it  was  necessary  to  perfect  the  leasehold  title.  But  beyond  all 
that  the  suit  of  Snack  was  still  pending  and  although  Spuck 
had  the  additional  intention  of  getting  the  purchase  money, 
it  is  not  shown  that  his  intent  or  that  of  Deehring  to  hinder 
Snack  ever  lessened  one  particle  from  what  it  was  originally 
was,  and  the  presumption  is  that  it  still  continued  as  there  was 
so  far  as  the  record  discloses  as  much  reason  for  it  then  as 
before.  There  might  have  been  some  indication  of  repentance 
and  a  desire  to  restore  Snack  to  the  position  he  occupied  before 
the  deeds  of  1898  were  made,  if  the  property  had  been  reconveyed 
to  Spuck,  but  that  was  not  done.  The  transaction  was  in  ef- 
fect an  attempted  payment  of  the  purchase  money  named  in  the 
fraudulent  deeds,  which  in  our  opinion  could  not  confirm  them 
or  purge  them  of  the  fraud,  for,  as  we  have  said,  if  that  hud 
been  paid  when  the  deeds  of  1898  were  made,  they  would  still 
have  been  fraudulent  by  reason  of  the  intent  to  hinder  Snack. 
In  the  new  deeds  five  dollars  was  named  as  the  consideration, 
and  the  only  instruments  where  the  consideration  of  $850  is 
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mentioned  are  those  of  1898.  Spuck  and  Deehring  thus  under- 
took to  convey  to  a  third  party  a  title  not  only  tainted  with 
fraud,  but  up  to  that  time  admitted  to  be  so  held  as  to  make 
it  fraudulent,  with  the  understanding  that  it  should  imme- 
diately be  conveyed  to  Deehring  and  his  wife.  If  Deehring  had 
conveyed  that  title  without  having  Spuck  to  unite  in  the  deed, 
with  the  understanding  that  it  should  at  once  be  reconveyed  to 
him  and  his  wife,  it  certainly  could  not  be  pretended  that 
he  would  thereby  have  acquired  any  better  title  than  he  had 
under  the  deeds  of  1898,  and  how  can  the  fact  that  Spuck 
united  in  it  give  the  transaction  any  validity  ?  If  Mrs.  Deehring 
had  been  a  bona  fide  purchaser  for  value,  without  any  knowl- 
edge of  the  prior  transaction,  there  might  be  some  ground  for 
contending  that  her  interest  could  not  be  reached,  but  the 
proof  shows  that  the  cash  paid  was  Deehring's  money,  which 
he  had  deposited  in  bank  in  the  joint  names  of  himself  and 
wife,  and  the  note  used  in  part  payment  was  his. 

^**^  We  have  not  thouglit  it  necessary  to  dwell  on  the  fact  that 
Mrs.  Deehring  was  the  daughter  of  Spuck;  or  to  discuss  the 
probabilities  of  knowledge  by  her  and  her  husband  of  Spuck's 
financial  condition,  although  they  are  circumstances  proper  to 
be  considered  with  the  other  facts.  jSTor  have  we  discussed 
the  use  of  the  money  paid  by  Deehring  to  Spuck.  If  the 
appellees  actually  received  $143  of  the  $400  borrowed  from 
Deehring,  when  the  note  was  given  in  1899,  as  appellants  con- 
tended, that  fact  cannot  reflect  on  this  question.  It  is  not 
pretended  that  the  appellees  knew  how  Deehring  was  holding 
the  property,  or  that  they  ever  had  the  slightest  reason  to  sup- 
pose that  Spuck  had  borrowed  any  money  from  him.  They  re- 
ceived none  of  the  cash  payment  of  $450,  altliough  consideral)ly 
more  than  half  of  Spuck's  indebtedness  was  due  to  them.  Nor 
will  we  attempt  to  point  out  all  the  different  ways  bv  which  the 
appellees  and  other  creditors  have  probably  been  injured  ])y 
tlie  conduct  of  these  parties — one  is  sufficient.  In  July,  1900, 
the  appellees  employed  counsel  to  examine  the  records.  lie  re- 
ported that  Spuck  had  no  real  property,  so  far  as  he  could 
find — that  he  had  owned  two  ground  rents  which  he  conveved 
to  Haas  on  January  11,  1898.  If  the  deeds  of  ]89S  had  not 
been  made  and  on  December  19,  1900,  Spuck  had  conveyed  the 
lots  to  his  son  in  law,  Deehring,  is  it  not  probable  that  when 
he  made  the  deed  of  trust,  less  than  two  months  after  that  date, 
the  appellees  or  some  of  the  creditors  would  have  investigated 
the  transaction  ?     If  they  had  done  so  they  might  at  least  have 
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avoided  the  preference  Deehring  obtained  for  (he  $400  deLt 
Spuck  owed  him,  but  when  they  found  the  transfers  of  1898, 
which  recited  a  proper  consideration,  they  were  easily  misled 
by  them;  and  if  the  deeds  of  December,  1900,  were  apparently 
made  to  correct  errors  they  would  not  suggest  any  fraud  iu 
the  original  transaction,  even  if  the  records  had  been  again 
examined  which  would  have  seemed  useless.  But  this  only 
illustrates  how  such  fraudulent  transactions  do  in  fact  injure 
creditors,  and  therefore  how  proper  it  is  for  courts  to  strilre 
them  down  when  the  circ^^mstances  justify  it. 

^^^  We  are  of  opinion  that  by  reason  of  the  facts  disclosed  in 
this  record  the  court  below  was  right  in  declaring  all  of  the 
deeds  fraudulent  and  void,  as  against  the  appellees.  The  de- 
cree provides  for  the  sale  "of  the  two  ground  rents,''  and 
therefore  the  leasehold  interest  of  Mr.  Deehring  was  not  in- 
tended to  be  affected  by  it.  That  interest  should  not  he  sold, 
and  understanding  that  to  be  the  meaning  of  the  decroe,  we 
will  affirm  it. 

Decree  affirmed,  the  appellants  to  pay  the  costs. 


If  a  Conveyance  is  actually  fraudulent  as  to  existing  creditors,  and 
merely  colorable,  and  the  property  is  held  in  secret  trust  for  the 
grantor  who  is  permitted  to  use  it  as  his  own,  it  will  be  set  aside 
at  the  instance  of  subsequent  creditors:  Brundage  v.  Cheneworth,  10 L 
Iowa,  256,  63  Am.  St.  Eep.  382,  70  N.  W.  211.  Other  cases  discussing 
the  right  of  subsequent  creditors  to  attack  fraudulent  transfers  are: 
Quimby  v.  Williams,  67  N.  H.  489,  68  Am.  St.  Eep.  685,  41  Atl.  862; 
Lander  v.  Ziehr,  150  Mo.  403,  51  S.  W.  742,  73  Am.  St.  Rep.  456, 
and  cases  cited  in  the  cross-reference  note  thereto;  Ames  v.  Dorrah, 
76  Miss.  187,  71  Am.  St.  Eep.  522,  23  South.  768;  Cole  v.  Brown. 
114  Mich.  396,  68  Am.  St.  Rep.  491,  72  N.  W.  247;  Rudy  v.  Austin, 
56  Ark.  73,  35  Am.  St.  Rep.  85,  19  S.  W.  Ill;  monographic  note  to 
Hagerman  v.  Buchanan,  14  Am.  St.  Rep.  750-754.  As  to  whether  a 
conveyance  mav  be  purged  of  fraud  and  thereby  given  validitv,  se.3 
Caldwell   v.  Walker,  76  Miss.  879,  71  Am.  St.  Rep.  545,  25  South.  929. 
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BOARD  OF  SUPERVISORS  v.  TODD. 

[97  Md.  247,  54  Atl.  963.] 

CONSTITUTIONAL  LAW — Judiciary,  Imposing  Political 
Duties  Upon. — A  statute  providing  that  whenever  as  many  voters  of 
a  county  as  represent  one-half  of  the  votes  cast  at  the  last  election 
for  governor  shall  petition  the  circuit  court  to  submit  the  question  of 
granting  liquor  licenses  at  the  next  congressional  election,  the  court 
shall  issue  an  order  to  the  sheriff  for  an  election  on  that  question, 
requires  the  court  to  perform  nonjudicial  duties,  and  offends  con- 
stitutional provisions  that  the  three  branches  of  the  government  shall 
be  kept  separate,  and  that  no  judge  shall  hold  any  other  political 
trust   or   employment,     (p.    443.) 

Alonzo  L.  IMilcs,  Joseph  N.  Ulman,  Samiipl  J.  Harman, 
Samuel  R.  Douglass   and  Miles  &  Stanford,  for  the  appellants. 

John  H.  Handy  and  Elmer  H.  Walton,  for  the  appellees. 

259  JOXES,  J.  The  act  of  assembly  of  1896,  chapter  195,  a 
public  local  law  of  Wicomico  county,  enacted  in  its  first  section 
"that  whenever  such  of  the  registered  qualified  voters  of  Wi- 
comico county,  or  of  any  election  district,  city  or  town  thereof, 
as  constitute  one-half  of  all  the  votes  cast  for  all  of  the  candi- 
dates for  governor  at  the  last  election  in  said  county,  or  in  an 
election  district,  city  or  town  thereof,  shall  petition  the  circuit 
court  for  said  county  for  the  submission,  at  the  next  regular 
congressional  election  held  in  said  county  of  the  question  of 
granting  or  not  granting  any  license  for  the  sale  of  intoxicat- 
ing liquors  for  beverages  therein,  the  said  circuit  court  shall, 
within  ten  days  after  the  receipt  of  said  petition,  issue  an  order 
for  an  election  on  this  question  to  the  sheriff  of  the  county, 
whose  duty  it  shall  be  to  give  the  same  notice  and  perform  all 
other  acts  required  of  him  for  the  hohling  of  elections  under 
the  election  law  of  this  state,  and  subject  to  like  penalties  in 
case  of  his  default  in  his  performance  of  said  duties." 

Tlie  second  section  enacts  •'"that  sucli  election  shall  bo  In^ld 
and  conducted  under  tbo  provisions  of  the  election  law  appli- 
cable to  the  said  county."  The  third  section  provides  that  after 
an  election  so  hold  there  shall  be  no  other  sucli  election  within 
four  vears.  The  fourth  section  provides  bow  the  (piosiion  thus 
to  be  submitted  to  vote  shall  be  indicated  on  the  l)allots;  how 
the  preference  of  the  voters  upon  the  question  is  to  he  made 
to  appear  and  be  ascortainod  ;  bow  the  ballots  are  to  be  counted 
and  canvassed  in  rospoct  to  this  question:  how  the  result  of  the 
voting  is  to  be  certified;  and  how  notice  is  to  be  given  of  the 
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result  in  case  it  shall  '"appear  that  the  majority  of  the  votes 
cast  is  against  the  sale  of  intoxicating  liquors  for  beverages." 
The  succeeding  sections  of  the  law  in  question  are  provisions 
for  carrying  into  effect  the  prohibition  of  the  sale  of  intoxicat- 
ing liquors  for  beverages  in  the  county,  election  district,  city 
or  town  as  the  case  may  be,  according  to  the  submission  made 
in  respect  to  locality,  when  it  appears  that  a  majority  of  the 
votes  cast  upon  "the  question  of  granting  or  not  granting  any 
license  for  the  sale  of  intoxicating  liquors,"  etc.,  is  against  tbo 
granting  of  such  license. 

260  This  case  arises  under  this  law  and  originated  in  a  petition 
for  the  writ  of  mandamus  filed  in  the  court  below  on  the  twenty- 
fourth  day  of  October,  1902,  by  the  appellees,  George  W.  Todd 
and  William  A.  Crow,  against  the  appellants,  in  which  it  is  al- 
leged that  the  petitioners  "together  with  four  hundred  and  forty 
(440)  other  voters  and  residents"  of  the  ninth  election  district 
of  Wicomico  county,  on  the  eighteenth  day  of  October,  1902, 
])resented  to  the  circuit  court  for  that  county  a  petition  verified 
by  affidavit  praying  the  court  "to  submit  to  the  voters  of  said 
district  the  question  of  granting  or  not  granting  any  license 
for  the  sale  of  intoxicating  liquors  for  beverages  therein  .... 
in  pursuance  of  the  provisions  contained  in  section  1  of  chapter 
195  of  the  acts  of  assemljly  of  Maryland  of  1896";  that  upon 
^'the  hearing  of  said  petition  and  the  motion  of  the  objectors 
tliereto"  the  said  court  passed  the  following  order :  "Xo  suf- 
ficient cause  to  the  contrary  having  been  shown  it  is  this  twenty- 
third  day  of  October,  1902,  ordered  by  the  circuit  court  for  Wi- 
comico county,  Maryland,  that  in  pursuance  of  section  1,  chapter 
195  of  the  acts  of  1896,  the  sheriff  of  Wicomico  county,  Mary- 
land, shall  submit  to  the  voters  of  the  ninth  election  district  of 
Wicomico  county  the  question  of  granting  or  not  granting 
licenses  for  the  sale  of  intoxicating  liquors  for  beverages  in 
said  district  and  the  clerk  is  hereby  directed  to  serve  a  copy 
of  this  order  on  the  said  sheriff  of  Wicomico  county  immedi- 
ately ;  that  in  pursuance  of  said  order  the  sheriff  on  the  twenty- 
fourth  day  of  October,  1902,  notified  the  county  commissioners 
of  said  county  and  on  said  day  the  county  commissioners  noti- 
fied the  supervisors  of  election  of  said  county;  but  said  su- 
pervisors refused  "to  advertise  the  question"  and  were  "pre- 
paring the  official  ballots  to  be  used  in  said  district  without  any 
provision  for  the  submission  of  the  aforesaid  question  to  the 
voters."  It  is  then  prayed  that  the  writ  be  issued  "directed 
to  the  said  supervisors  of  election  of  Wicomico  county,"'  who 
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are  the  appellants  here,  "commanding  them  to  advertise  said 
question,  and  to  prepare  the  official  ballots  to  be  used  in  tlie 
ninth  district  of  Wicomico  county — at  the  election  to  be  held 
on  November  4,  1902,  in  accordance  with  the  provisions  of  sec- 
tion 4  of  said  chapter  195  of  the  acts  of  189G.'' 

^*  Upon  this  petition  the  court  below  passed  an  order  that 
cause  be  shown  immediately  by  the  appellants  why  the  writ  of 
mandamus  should  not  issue.  On  the  same  day  that  this  order 
was  passed  the  appellants  filed  their  answer  in  which  they  ad- 
mitted the  allegations  of  fact  in  the  petition  and  rested  their 
refusal  to  advertise  the  question  of  granting  or  not  granting 
licenses  for  the  sale  of  liquor  and  to  place  such  question  upon 
the  ballots  at  the  approaching  election  as  set  out  and  stated 
in  the  petition  upon  the  ground  that  the  act  of  1896,  chapter 
195,  is  unconstitutional  and  void;  that  if  not  unconstitutional  it 
is  in  conflict  with  the  provisions  of  chapter  202  of  the  act  of 
1896  from  which  the  appellants,  as  supervisors  of  electionn 
derived  all  of  their  powers  and  authority  over  elections  in  said 
county;  and  that  by  section  47  of  the  said  chapter  203  of  the 
act  of  1896,  "all  questions  of  local  concern  which  are  to  be 
submitted  for  approval  to  the  vote  of  the  people"  of  a  county 
must  be  certified  to  the  board  of  supervisors  of  elections  by 
the  county  commisioncrs  of  the  county  not  less  than  thirty 
days  before  the  election  at  which  such  question  is  to  be  sub- 
mitted; and  that  the  question  of  granting  or  not  granting  any 
license  for  the  sale  of  intoxicating  liquors  in  the  ninth  eloi-tion 
district  of  Wicomico  county  had  not  been  so  certified  tliirty 
days  before  the  election  as  a  question  to  be  submitted  for  ap- 
proval. The  appellees  demurred  to  the  answer;  and  upon  hear- 
ing the  court  on  the  same  day  tlie  answer  was  filed,  October  21, 
19(12,  ordered  the  writ  of  mandamus  to  issue  as  prayed.  From 
sucli  order  this  appeal  was  taken. 

In  the  view  we  take  of  tliis  case  the  ground  of  defense  first 
set  uj)  in  the  answer  of  the  appelhmts  against  the  appliiatiDti 
for  mandamus  is  sufficient  to  dispose  of  the  case  upon  tliis  a[)- 
peal  and  it  will  be  unnecessary  to  consider  any  other.  We 
think  it  advi>ahlo  to  dispose  nf  it  upon  this  ground  Itccausc 
future  litigation  under  tlie  law  in  question  will  thus  be  avoided. 
The  legislature  has  seen  fit  to  prescribe  as  a  condition  for  the 
law  (chapter  195  of  the  act  of  1896) .  being  called  into  exist- 
ence and  put  into  operative  efi"ect.  that  an  application  shall  be 
made  to  the  circuit  court  for  Wicomico  co\inty  for  a  submission 
-^'^  of  the  question  of  the  adoption  of  the  law,  to  the  voters 
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of  the  county  or  of  a  town  or  election  district  of  the  county 
as  the  case  may  be;  that  the  said  court  shall  order  the  submis- 
sion of  such  question  to  a  vote  upon  conditions  prescribed;  and 
that  upon  the  vote  being  had  a  majority  of  the  votes  of  the 
locality  to  be  affected,  according  to  the  submission,  shall  appear 
to  be  in  favor  of  putting  the  law  into  operation.  The  existence 
of  the  law  with  operative  effect  is  made  to  depend  upon  the 
observance  of  these  prescribed  proceedings,  the  initial  step  in 
which  is  the  application  to,  and  the  order  from,  the  circuit  court 
for  the  submission  of  the  question,  whether  the  law  shall  be 
put  into  effect,  to  the  voters  within  the  territorial  limits  to  be 
affected. 

The  question  raised  is  as  to  the  validity  of  this  legislation. 
The  inquiry  as  to  this  is  whether  it  is  within  the  constitutional 
power  of  the  legislature  to  impose  upon  the  judiciary,  or  in- 
vest them  with,  a  function  of  this  character,  and  whether  the 
judiciary  in  the  attempt  to  discharge  such  a  function  are  not 
acting  without  constitutional  warrant.  In  making  this  inquiry 
we  are  not  dealing  with  any  question  of  expediency  or  policy; 
nor  can  we  have  regard  to  the  question  whether,  in  the  par- 
ticular instance,  the  legislature  has  prescribed  a  course  of 
proceeding  best  adapted  to  the  accomplishment  of  a  laudable 
object.  The  public  policy  involved  in  the  inquiry  is  deter- 
mined and  fixed  in  our  Bill  of  Eights  and  the  constitution — ■ 
the  fundamental  law;  and  we  are  limited  to  the  question  of 
constitutional  power.  As  was  said  in  the  case  of  Thomas  v. 
Owens,  4  ]\[d.,  at  page  225,  "under  our  system  of  government 
its  powers  are  wisely  distributed  to  different  departments;  eacli 
and  all  are  subordinate  to  the  constitution,  which  creates  and 
defines  their  limits;  whatever  it  commands  is  the  supreme  and 
uncontrollable  law  of  the  land."  This  distribution  of  the  powers 
of  our  state  government  was  declared  in  our  original  Bill  of 
Rights  accompanying  the  constitution  of  1776  in  this  language : 
"That  the  legislative,  executive  and  judicial  powers  of  govern- 
ment ought  to  be  forever  separate  and  distinct  from  each  other" : 
Bill  of  Bights  177G,  art.  6. 

soa  i'];iej-g  are  a  number  of  decisions  of  this  court  having  ref- 
erence to  this  article  of  tlie  Bill  of  Eights  sanctioning  its  wis- 
dom and  enforcing  practically  the  principle  involved  in  the 
declaration.  Only  those  which  may  have  more  immediate  ref- 
erence to  the  case  at  bar  need  be  referred  to.  Among  th.ose 
wliich  arose  under  the  constitution  of  177G  is  that  of  State  v. 
Chase,  5   liar.  &  J.   297,  in   which  Judge  Buchanan,   in   the 
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course  of  his  opinion,  says:  "New  judicial  duties  may  often  be 
unnecessarily  imposed,  and  services,  not  of  a  judicial  nature, 
may  sometimes  be  required.  In  the  latter  case,  a  judge  is  un- 
der no  legal  obligation  to  perform  them"  which  was  to  say  that 
the  opinion  of  the  court  was  that  duties,  "not  of  a  judicial 
nature,'^  could  not  legally  and  constitutionally  be  imposed  upon 
the  courts  or  the  judges. 

In  the  subsequent  constitutions  adopted  in  this  state  in  1851, 
1864  and  1867  the  declaration,  which  has  been  quoted  from 
the  Bill  of  Rights  of  1776,  has  been  incorporated,  and  empha- 
sized by  adding  thereto  this  language  of  exclusion  "and  no  per- 
son exercising  the  functions  of  one  of  the  departments  shall  as- 
sume or  discharge  the  duties  of  any  other":  Art.  6,  Bill  of 
Eights,  Const.  1851,  art.  8  in  each  of  the  constitutions  of  186-1: 
and  1867.  And  in  each  of  these  subsequent  constitutions  there 
is  this  further  declaration,  "no  judge  shall  hold  any  other  of- 
fice, civil  or  military,  or  political  trust  or  employment  of  any 
kind  whatsoever  under  the  constitution  and  laws  of  this  state 
or  of  the  United  States  or  any  of  them" :  Art.  30,  Bill  of  Eights, 
1851,  art.  33  in  each  of  the  constitutions  of  1864  and  1867. 

The  force  of  the  opinion  of  the  court  speaking  through  Judge 
Buchanan  in  case  of  State  v.  Chase,  5  liar.  &  J.  297,  is  enhanced, 
therefore,  not  only  by  the  subsequent  more  emphatic  declara- 
tions of  the  fundamental  law  in  reference  to  the  separation  of 
the  powers  of  government  but  by  the  express  inhibition  against 
the  exercise  by  a  judge  of  any  other  "political  trust  or  em- 
ployment whatsoever."  It  would  seem  thus  to  be  made  evi- 
dent in  our  fundamental  law  that  the  policy  and  intent  of  that 
lav.-  is  that  the  courts  and  judges  provided  for  in  our  system 
^^*^  shall  not  only  not  be  required  but  shall  not  be  permitted  to 
exercise  any  power  or  to  perform  any  trust  or  to  assume  any 
duty  not  pertaining  to  or  connected  with  the  administering  of 
the  judicial  function;  and  that  the  exorcise  of  any  ])owcr  or 
trust  or  the  assumption  of  any  pu})lic  duty  other  than  such  as 
pcTtain  to  the  exercise  of  the  judicial  function  is  not  only  with- 
out constitutional  warrant  but  against  the  constitutional  man- 
date in  respect  to  the  powers  they  are  to  exercise  and  the 
character  of  duties  they  are  to  discharge.  In  accord  with  this 
are  recent  decisions  of  this  court.  In  the  case  of  Eobcy  v. 
Prince  George's  County,  92  Md.  150,  48  Atl.  48,  a  statute  which 
required  the  judges  of  the  circuit  court  to  approve  the  accounts 
of  certain  county  officers  before  payment  of  the  same  by  the 
county  commissioners  was  held  unconstitutional  as  to  this  re- 
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■quirement  because  it  imposed  on  the  judges  a  nonjudicial  duty. 
For  the  same  reason  in  the  ease  of  Beasly  v.  Eidout,  94  Md. 
■641,  52  Atl,  61,  a  statute  that  imposed  upon  the  judges  of  the 
circuit  court  the  duty  of  appointing  members  of  a  board  of 
visitors  for  the  county  jail  of  Anne  Arundel  county  was  pro- 
nounced unconstitutional. 

Therefore  to  test  the  constitutionality  of  the  law  here  in 
question  in  respect  to  the  duty  assigned  by  it  to  the  circuit 
court  we  have  only  to  inquire  whether  the  duty  so  assigned 
"to  the  court  is  a  judicial  duty.  It  is  quite  unnecessary  to  un- 
dertake to  define  here  the  essential  qualities  of  a  judicial  act 
-or  to  prescribe  the  precise  limits  to  be  observed  by  the  legis- 
lative branch  of  the  government  in  assigning  duties  to  the 
judiciary.  Such  attempt  could,  in  its  results,  only  be  mis- 
leading and  confusing.  It  would  not  be  practicable  to  lay 
down  a  rule  for  all  cases;  and  it  would  be  inappropriate  that 
the  courts  should  undertake  to  do  this.  It  is  only  necessary 
in  this  case  to  say  that  counting  the  names  upon  a  petition, 
ascertaining  whether  the  names  appended  thereto  are  those 
of  voters  at  the  last  election  for  governor,  and  ordering  an 
election,  is  not  a  judicial  function,  is  a  proposition  that  would 
seem  to  be  too  plain  to  need  argument  to  enforce  it.  The 
order  which  by  the  statute  here  under  consideration  the  court 
'•^^  is  required  to  pass  is  not  to  be  the  result  of  any  judicial 
inquiry.  It  is  not  to  be  passed  in  the  course  of.  or  in  connec- 
tion with,  any  judicial  proceeding.  It  is  not  to  be  made  as 
preparatory  or  preliminary  to  the  bringing  of  any  matter 
within  the  judicial  cognizance;  nor  as  a  means  necessary  or 
appropriate  to  aid,  in  any  way,  the  efTicient  and  appropriate 
exercise  of  the  judicial  function.  In  short,  there  is  no  view 
in  which  the  duty  to  pass  the  order,  required  by  the  statute, 
presents  itself  as  a  judicial  act.  In  assuming  the  duty  to  pass 
the  order  in  question,  therefore,  the  court  assumes  a  political 
trust  or  duty  distinct  from  its  constitutional  dutv  as  a  court. 
Again,  if  the  court  can  be  required  to  take  one  step  in  pro- 
ceeding to  hold  an  election  for  tiie  object  indicated  in  the  stat- 
ute in  question,  or  for  such  other  purpose  as  tlie  legiskiture, 
within  its  powers,  may  see  fit  to  order  an  election,  whv  may 
not  all  the  duties  in  connection  with  the  holding  of  such  elec- 
tion be  devolved  upon  the  courts.  Why  may  they  not  be 
required  to  name  time  and  place  of  holding  such  election,  ap- 
point the  judges  and  clerks  of  election,  canvass  the  votes  and 
•declare  and  certify  results  ?     The  initial  step  in  holding  such 
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elections  would  be  no  more  judicial  in  its  character  than  all 
the  other  necessary  proceedings  therein.  It  is  not  reasonable 
to  impute  to  the  fundamental  law,  in  view  of  the  declarationa 
therein  heretofore  noticed,  an  intention  to  make  the  court* 
subject  to  have  devolved  upon  them  duties  so  distinct  from 
those  pertaining  to  the  exercise  of  the  judicial  function,  and 
which  could  be  imposed  to  such  an  extent  as  to  seriously  in- 
terfere with  the  eflficient  discharge  of  the  duties  of  the  judi- 
cial oCice.  This  being  so,  the  provision  of  the  act  of  1896,. 
chapter  195,  which  requires  of  the  circuit  court  for  Wicomico- 
county  the  duty  of  ordering  elections  as  therein  prescribed  i& 
repugnant  to  the  constitution  and  Bill  of  Eights  and  there- 
fore void.  As  these  elections,  by  the  terms  of  the  act,  must 
depend  upon  the  orders  from  the  circuit  court  the  act  must 
fail. 

No  reference  has  been  made  to  authorities  or  precedents  in 
other  states  among  which  there  is  more  or  less  conflict  as  to 
^^^  the  questions  herein  considered.  It  is  sufficient  that  the 
views  expressed  and  the  conclusions  reached  seem  to  be  the  logi- 
cal and  inevitable  consequence  of  the  principles  embodied  in  our 
organic  law,  and  of  our  decisions  expounding  them.  As  au- 
thorities, however,  maintaining  similar  views  in  analogous  cascti 
we  may  refer  to  Dickey  v.  Hurlbut,  5  Cal.  343,  and  Case  of 
Supervisors  of  Election,  114  Mass.  249,  19  Am.  Eep.  341. 

As  a  result  of  our  vi^ws  we  must  reverse  the  order  of  the 
circuit  court  for  AYiconiieo  county  from  which  the  appeal  in 
this  case  was  taken. 

Order  reversed  with  costs  to  the  appellants. 


A  Statute  of  Massachusetts  directing  the  justices  of  the  supremo 
court  to  appoint  supervisors  of  election  has  been  held  unconstitutional, 
because  that  dutv  is  not  a  judicial  function:  Case  of  Supe.rvisors  of 
Election,  114  Mass.  247,  19  Am.  Eep.  341. 
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CONNECTICUT     FIRE     INSURANCE     COMPANY     v. 

COHEN. 

[97  Md.  294,  55  Atl.  675.] 

FIRE  INSURANCE— Misconduct  of  Appraiser.— "When  the 
■amount  of  a  loss  is  submitted  to  appraisement,  an  appraiser  is  not 
the  agent  of  the  party  nominating  him,  so  that  he  can,  without  the 
co-orteration  or  connivance  of  that  party,  deprive  him  of  the  fruits 
•of  his  insurance  by  inaction  or  bad  faith,     (p.  448.) 

FIEE  INSURANCE — Misconduct  of  Appraiser.— The  fact  that 
:an  appraisement  of  the  amount  of  loss  is  defeated  by  the  appraiser 
■jjominated  by  the  insured  does  not  necessarily  bar  his  right  to  sue  on 
the  policy;  it  is  sufficient  to  such  right  that  the  failure  of  the  ap- 
praisement was  without  fault  on  the  part  of  the  insured,  and  for  that 
purpose  it  is  unneeessarv  to  ascertain  that  the  insurer  was  the  cause 
of   the   failure,     (p.   450.) 

George  Wliitclock  and  John  B.  Deming,  for  the  appellant. 
Jacob  J.  H.  Mitnick  and  Charles  F.  Harley,  for  the  appellee. 

-»'  SCHJIUCKER,  J.  This  is  an  appeal  from  a  judgment 
-of  the  Baltimore  City  court  in  favor  of  the  appellee  in  an  action 
of  assumpsit  against  the  appellant  company  on  a  policy  of  fire 
insurance.  The  policy  is  in  the  standard  form,  insuring  to 
the  extent  of  two  thousand  dollars  merchandise  located  in  the 
rappellee's  store  in  Baltimore  City.  It  contains  the  usual  clause 
providing  that  in  the  event  of  a  loss  by  fire  to  the  insured 
goods  and  a  disagreement  as  to  the  amount  of  the  loss  it  shall 
be  ascertained  by  two  competent  and  disinterested  appraisers, 
the  insured  and  the  company  each  selecting  one,  the  two  so 
•chosen  to  first  select  an  umpire  and  the  appraisers  then  to  esti- 
mate and  appraise  the  loss^  and  failing  to  agree  to  submit  their 
-differences  to  the  umpire,  the  award  in  writing  of  any  two  to 
-determine  the  amount  of  the  loss. 

^^®  The  policy  further  provides  that  the  loss  shall  not  become 
payable  until  sixty  days  after  due  notice  and  proof  ''includ- 
ing an  award  by  appraisers  when  appraisal  has  been  required" 
:and  that  "no  suit  or  action  on  this  policy  for  the  recovery  of 
any  claim  shall  be  sustainable  in  any  court  of  law  or  equity 
until  after  full  compliance  by  the  insured  with  all  the  foregoing 
requirements  nor  unless  commenced  within  twelve  months  next 
.after  the  fire." 

The  insured  goods  were  damaged  by  fire  on  August  26.  1901, 
ndiile  the  policy  was  in  full  force.  A  disagreement  as  to  the 
;amount  of  loss  caused  by  it  having  arisen  between  the  appellee 
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and  the  adjuster  representing  the  company,  the  appellee  re- 
quested that  the  extent  of  the  loss  be  ascertained  by  an  appraise- 
ment. The  appellee  named  Louis  Applefeld  as  one  of  the- 
appraisers  and  the  appellant  named  Albert  H.  Likes  as  the 
other  and  a  formal  agreement  for  an  appraisement  was  drawn  up 
and  signed  by  the  parties  on  October  29,  1901.  This  agree- 
ment authorized  Applefeld  and  Likes  (together  with  a  third- 
person  to  be  first  appointed  by  them  as  required  by  the  polic}" 
of  insurance  and  to  act  as  umpire  on  matters  of  difference  only) 
to  appraise  and  estimate  the  actual  cash  value  of  and  the  loss^ 
and  damage  by  fire  to  the  property  described  in  the  policy. 

The  two  appraisers  failed  to  agree  upon  an  umpire  and  as 
a  result  no  appraisement  was  made.  Each  appraiser  was  a 
witness  in  the  case  and  gave  his  version  of  the  cause  of  their 
disagreement.  The  evidence,  although  conflicting,  tends  to 
prove  that  the  appraisers  met  promptly  after  their  appointment 
and  three  names  were  proposed,  two  by  Applefeld  and  one  by 
Likes,  of  persons  from  whom  to  select  the  umpire,  but  after 
taking  a  day  for  reflection  each  rejected  the  name  or  names 
suggested  by  the  other.  After  that  interview  no  further  attempt 
seems  to  have  been  made  to  proceed  with  the  appraisement. 
Likes  testified  that  he  rejected  Applefeld's  nominees  partly 
because  he  had  reason  to  believe  that  they  liad  sold  some  of 
the  insured  goods  to  Applefeld,  although  it  docs  not  appear 
that  he  informed  the  latter  of  his  reasons  for  the  rejection, 
^^^  Applefeld  gave  as  his  reasons  for  rejecting  Likes'  nominee 
that  he  did  not  know  him.  He  further  testified  that  he  re- 
quested Likes  to  suggest  additional  names,  but  the  latter  re- 
fused to  do  so.  Likes,  on  the  contrary,  testified  that  when  no 
choice  of  an  umpire  was  made  from  the  three  names  first  men- 
tioned he  at  that  same  interview  proposed  to  submit  a  list  of  six 
names  of  representative  business  men  of  Baltimore  and  let 
Applefeld  select  one  of  them,  but  the  latter  rejected  the  proposi- 
tion. Applefeld  testified  that  when  he  declined  to  accept  the 
person  proposed  by  Likes  for  umpire  Likes  said,  "If  3'ou  are  not 
satisfied  with  him  I  will  get  out  of  it."'  Likes  denied  having  said 
so,  but  he  admitted  having  told  ;Mr.  Doming,  the  company's  ad- 
juster, that  he  would  prefer  to  step  out,  and  let  them  get  an- 
other appraiser  in  his  stead.  There  was  also  testimony  tending 
to  show  that  after  the  failure  of  the  appraisers  to  select  an 
umpire,  the  company's  adjuster  called  on  the  appellee's  attor- 
ney and  told  him  that  Likes  would  resign  as  an  appraiser  and 
that  the  company  was  considering  whether  they  would  name  an- 
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other  appraiser  in  his  place,  and  that  he,  the  adjuster,  would  let 
the  attorney  know  in  a  few  days,  but  he  never  gave  him  any 
further  information  on  the  subject. 

The  effort  at  an  appraisement  which  was  initiated  on  October 
29,  1901,  having  produced  no  practical  result  up  to  December 
24,  1901,  the  appellee  on  that  day  brought  the  present  suit  on 
the  policy.  The  appellant  filed  the  general  issue  pleas  and  also 
a  special  plea  setting  up  the  terms  of  the  policy  in  relation  to 
an  appraisement  of  the  amount  of  loss  in  case  of  a  fire  and  a  dis- 
agreement as  to  the  extent  of  the  loss  resulting  therefrom  and 
averring  that  a  disagreement  as  to  the  amount  of  the  loss  by 
the  fire  had  occurred  and  that  appraisers  had  been  selected,  the 
agreement  for  an  appraisement  had  been  executed  and  that 
the  defendant  had  in  good  faith  done  all  in  its  power  to  procure 
the  making  of  the  appraisement  but  that  the  appraisement  was 
still  pending  and  unconcluded. 

To  this  plea  the  appellee  replied :  1.  That  the  appraisement 
had  been  abandoned  by  the  appellant;  2.  That  the  failure  to 
appraise  was  not  caused  by  the  fault  of  the  appellee;  and 
soo  3_  That  the  failure  of  the  appraisers  to  select  an  umpire 
and  the  abandonment  of  the  appraisement  had  occurred  without 
fault  on  the  part  of  the  appellee.  The  issue  was  made  up  by 
rejoinders  to  these  replications. 

There  is  but  one  bill  of  exceptions  in  the  record  and  that 
brings  up  for  our  review  the  action  of  the  court  below  in  re- 
jecting the  defendant's  first  and  second  prayers.  The  prayers 
are  as  follows : 

1.  If  the  jury  shall  find  that  the  plaintiff's  appraiser  Louis 
Applefeld  prevented  the  selection  of  an  umpire  on  matters  of 
difference  between  the  appraisers  named  in  the  agreement  of 
October  20,  1901,  offered  in  evidence,  and  that  there  has  been 
no  appraisement  and  estimate  of  the  actual  cash  value  of,  and 
the  loss  and  damage  by  fire  to,  the  property  of  the  plaintiff 
described  in  the  defendant's  policy  of  insurance  as  stipuhited  in 
said  agreement  then  the  verdict  of  the  jury  must  be  for  the 
defendant. 

2.  If  the  jury  shall  find  that  the  failure  to  reach  an  ap- 
praisement and  estimate  of  the  actual  cash  value  of  and  the 
loss  and  damage  by  fire  to  the  insured  property  of  the  plaintiff 
in  accordance  with  the  agreement  of  October  29,  1901,  offered 
in  evidence  was  due  to  tlie  failure  of  Louis  Applefeld,  tlie 
plaintiff's  appraiser,  to  co  in  good  faith  all  that  he  could  rea- 
sonably be  expected  to   do  to  agree  with  the  defendant's  ap- 
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praiser  Albert  H.  Likes  upon  a  suitable  umpire  in  accordance 
with  said  agreement  then  the  verdict  of  the  jury  must  be  for 
the  defendant. 

These  two  prayers  plainly  present  the  proposition  that  an 
appraiser,  named  in  such  an  agreement  as  appears  in  this  rec- 
ord, is  to  be  regarded  as  the  agent  of  the  party  who  nominated 
him  in  so  far  at  least  that  he  can,  without  the  co-operation  or 
connivance  of  that  party,  deprive  him  of  the  entire  fruits  of  hi? 
insurance  by  pursuing  a  policy  of  inaction  or  bad  faith  in  per- 
forming the  duties  of  the  appraisement.  To  that  proposition 
we  cannot  give  our  assent.  It  is  fundamental  to  the  concep- 
tion of  such  an  appraisement,  which  is  in  effect  an  arbitration, 
that  the  persons  selected  to  make  it  should  be  free  from  the 
control  or  direction  of  the  respective  parties  whose  interests 
have  been  confided  to  them  and  should  act  independently  and 
upon  their  own  judgment.  If  it  could  be  shown  that  an  ap- 
praisement ^^^  had  been  arrived  at  through  pressure  or  control 
exercised  over  the  appraisers  or  any  of  them  by  one  of  the  par- 
ties to  the  submission  that  fact  would  be  sufficient  to  avoid  the 
appraisement.  This  is  equally  true  whether  an  entire  contro- 
versy is  covered  by  the  arbitration  or,  as  in  tlie  present  Ciisc, 
only  a  single  element  of  it  is  submitted  for  determination.  It 
being  tlius  the  duty  of  the  parties  to  the  submission  to  abstain 
from  all  interference  with  the  appraisers  it  would  be  manifestly 
unjust,  when  they  have  observed  such  abstinence,  to  hold  them 
responsible  for  the  negligence  or  misconduct  of  the  appraisers. 
In  order  to  defeat  the  rights  of  a  party  to  a  submission  to  an 
appraisement  by  reason  of  the  conduct  of  the  appraiser  the 
evidence  sliould  connicct  the  party  himself  with  that  conduct. 
The  legal  principles  involved  in  this  case  have  already  been 
passed  upon  by  this  court  in  Caledonian  Ins.  Co.  v.  Traub, 
which  tlirce  times  has  been  before  us,  in  80  l\Id.  214,  30  Atl. 
901,  83  Md.  533,  35  Atl.  13,  and  86  Md.  8G,  37  Atl.  783.  The 
policy  of  insurance  which  formed  the  subject  of  tliat  suit  was 
similar  in  its  terms  to  the  one  now  under  consideration  and 
contained  a  like  provision  for  an  appraisement  of  the  amount  of 
loss  in  case  of  a  fire.  After  a  fire  had  occurred,  appraisers  to 
determine  the  amount  of  loss  were  appointed,  under  that  pro- 
vision, and  they  selected  an  umpire,  and  the  three  had  partly 
done  their  work  when  tlie  appraiser  who  had  been  nominated 
by  the  assured  withdrew  without  any  apparent  good  reason.  The 
other  appraiser  and  the  umpire  then  completed  the  appraise- 
ment.    It   therefore    became   necessary    for   the    court   to   pass 
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upon  the  effect  and  legal  consequences  of  the  provisions  of  the 
policy  relating  to  an  appraisement.  The  appraisement  in  that 
case  was  held  to  he  not  binding  on  the  parties  because  it  had 
Eot  been  made  in  accordance  with  the  stipulations  of  the  policy, 
which  contemplated  joint  action  by  both  appraisers  at  every 
stage  of  the  arbitration,  the  umpire  having  had  no  authority  to 
act  except  where  they  differed  in  their  estimates.  In  the  court's 
opinion  in  that  case  in  83  Md.  533,  it  is  said :  "The  withdrawal 
of  the  appraiser  appointed  by  the  insured  without  any  apparent 
good  reason  and  with  no  explanation  except  such  as  is  given  by 
the  telegram  ^^^  above  mentioned  ought  to  have  been  the  sub- 
ject of  an  inquiry  by  the  jury.  It  ought  to  have  been  left  to 
them  to  determine  whether  the  failure  of  the  appraisement  was  in 
any  way  caused  by  the  agency  or  procurement  of  tlie  insured . 
....  On  the  hypothesis  that  Eeinhart  (the  withdrawing  ap- 
praiser) Avas  their  agent  they  would  be  responsible  for  his  ac- 
tion, and  if  it  caused  the  failure  of  the  appraisement,  there  can 
be  no  recovery  in  this  suit.  Because  this  inquiry  was  not  sub- 
mitted to  the  jury  in  any  of  the  plaintiff's  prayers,  the  judgment 
must  be  reversed.  If  the  appraisement  failed  without  the  fault 
of  the  insured  the  failure  would  not  be  an  impediment  to  their 
right  of  recovery  if  they  could  maintain  their  suit  upon  other 
grounds." 

The  law  as  thus  stated  was  affirmed  when  the  case  was  here 
for  the  last  time  in  86  Md.  86,  37  Atl.  782,  the  court  then  pre- 
facing its  opinion  with  the  statement  that:  '"On  the  former 
appeals  the  law  of  the  case  was  fully  discussed  and  finally  set- 
tled and  there  are  but  few  new  questions  presented  for  decision 
now."  The  appellant  contends  that,  notwithstanding  this  dis- 
tinct affirmance  of  the  court's  reasoning  and  conclusions  in  the 
former  appeals,  the  opinion  in  86  Maryland  must  be  regarded  as 
having  modified  the  law  because  of  the  presence  in  that  opinion 
of  the  statement:  "Though  it  would  have  been  undou])tedly 
competent  for  the  appellant  to  show  that  the  failure  of  the  ap- 
praisers or  arbitrators  to  reach  a  conclusion  was  due  to  the 
misconduct  or  bad  faith  of  the  appellees  or  their  agent  Eein- 
hart or  their  appraiser  Rosenfcld."  Although  that  expression, 
apart  from  its  context,  apparently  gives  color  to  the  appellant's 
contention,  it  must  be  observed  tluit  it  was  used  in  affirming 
the  action  of  the  lower  court  in  withholding  from  the  jury 
certain  interrogatories,  which  the  appellants  sought  to  require 
them  to  answer,  because  there  was  no  evidence  in  tlie  case 
"which  could  possibly  furnish  the  jury  with  an  answer  to  them." 

Am.    St.    Rep.,    Vol.    99—29 
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The  expression  as  thus  used  was  not  necessar}'  to  the  determina- 
tion of  that  matter,  and  it  was  not  intended  to  reverse  or  modify 
the  full  and  deliberate  expressions  used  in  the  opinion  upon 
the  former  appeal  defining  the  effect  upon  the  ^^^  rights  uf  the 
insured  of  a  failure  to  complete  an  appraisement,  without  his 
fault.  We  regard  the  propositions  asserted  in  the  opinion  in 
83  Maryland  in  Traub's  case,  as  conclusive  of  the  present  appeal, 
in  so  far  as  to  require  us  to  hold  that  unless  the  jury  were 
satisfied  from  the  evidence  in  the  case  that  the  failure  or 
abandonment  of  the  appraisement  was  caused  by  the  fault  of 
the  appellee,  it  constituted  no  impediment  to  his  right  to  re- 
cover. The  rejected  prayers  of  the  defendant  failed  to  submit 
that  question  to  the  jury  and  were  for  that  reason  properly 
lejected. 

The  conclusions  which  we  have  reached  in  the  case  now  under 
consideration  and  in  Traub's  case  are  not  in  conflict  with 
the  weight  of  authority  elsewhere.  The  cases  all  agree  that 
Avhqn  the  policy  provides  for  ascertaining  the  amount  of  loss 
by  appraisement,  both  the  insured  and  the  insurer,  who  have- 
submitted  the  amount  of  a  loss  to  appraisement,  must  act  in 
good  faith  and  each  must  do  his  part  to  have  the  appraise- 
ment completed,  but  only  one  case,  so  far  as  we  are  infoiTued,. 
has  held  tliat  the  failure  of  an  appraisement  through  the  con- 
duct of  the  appraisers,  without  the  fault  of  the  insured,  inter- 
posed any  impediment  to  his  right  to  recover  on  his  policy. 
Ordinarily,  the  insured  does  his  part  toward  the  success  of  tiny 
appraisement  by  uniting  in  good  faith  in  the  selection  and  ap- 
pointment of  the  appraisers  and  furnishing  them  all  needed 
facilities  and  opportunities  for  the  inspection  and  examinr.tion 
of  the  insured  property  and  the  ascertainment  of  its  value,  and 
then  abstaining  from  all  attempts  to  influence  or  interfere  with 
them  in  tlie  discharge  of  their  duty. 

In  a  number  of  cases  cited  by  the  appellant  the  insured  was 
held  entitled  to  recover  on  his  policy  in  spite  of  the  faihire  of 
an  aUem])ted  appraisement  of  tlie  amount  of  his  loss  wlien  tluit 
failure  had  been  caused  by  the  unreasonable  attitude  and  con- 
duct of  the  insurer's  appraiser.  From  these  cases  the  a])p('llant 
contended  tliat  it  mu^t  be  held  conversely  that  the  insured  was 
Ijarred  from  recovering  on  his  policy  when  the  appraisement 
had  been  defeated  by  tlie  acts  of  the  appraiser  nominated  liy 
}jim.  That  does  not  necessarily  follow.  Jt  is  •"*"*  in  our  judg- 
ment pufiicient  to  maintain  the  right  of  the  insured  to  sue  in 
such  cases  to  find  that  the  failure  of  the  a].)praisement  was  with- 
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out  fault  on  his  part,  and  it  is  unnecessary  for  that  purpose  to 
ascertain  that  the  insurer  was  the  cause  of  the  failure .  The  title 
of  the  insured  to  maintain  his  suit  rests  upon  his  policy  and  not 
upon  the  conduct  of  the  insurer  in  relation  to  the  appraisement. 
He  may,  when  the  policy  provides  for  an  appraisement,  be 
estopped  from  bringing  his  suit  by  his  own  conduct  in  reference 
to  the  appraisement,  but  if  his  conduct  in  that  connection  be 
free  from  fault  he  is  not  estopped  from  suing  by  the  failure  of 
the  appraisement  from  other  causes. 

It  is  further  to  be  observed  that  in  most  of  the  cases  cited 
by  the  appellant  in  this  connection  there  was  evidence  tending 
to  implicate  the  insurance  company  itself  in  the  conduct  of  the 
delinquent  appraiser.  That  is  true  of  the  cases  of  Uhrig  v. 
Williamsburgh  etc.  Ins.  Co..  101  X.  Y.  362,  4  N.  E.  745;  Hamil- 
ton V.  Liverpool  etc.  Ins.  Co.,  136  U.  S.  255,  10  Sup.  Ct.  Eep. 
945;  Chapman  v.  Rockford  Ins.  Co.,  89  ^Yis.  572,  62  K  W.  422; 
Bishop  V.  Agricultural  Ins.  Co.,  130  X.  Y.  488,  29  X.  E.  844; 
and  Hickerson  v.  German-American  Ins.  Co.,  96  Tenn.  193,  33 
S.  W.  1041.  In  the  last-mentioned  case,  which  was  cited  by 
the  appellee,  but  was  much  relied  on  by  the  appellant  in  argu- 
ment, the  court  in  its  opinion  not  only  held  that  the  appraise- 
ment clause  of  the  policy  was  inoperative  because  there  had 
been  no  real  effort  to  agree  upon  the  loss  by  the  parties  them- 
selves, but  also  found  from  the  evidence  that  the  appraisement 
had  "failed  in  consequence  of  the  perverse  conduct  and  want 
of  good  faith  of  the  insurance  companies  represented  by  their  ad- 
juster and  appraiser. '^  All  of  these  cases  were  in  substantial  ac- 
cord with  us  upon  the  main  question  in  this  case  in  refusing  to 
hold  that  the  insured  was  prevented  from  maintaining  a  suit  ou 
liis  policy  by  a  failure  of  an  appraisement  which  occurred  with- 
out fault  on  his  part. 

In  the  case  of  Davenport  v.  Insurance  Co.,  10  Paly,  535,  tlio 
court  of  common  pleas  of  Xew  York  held  that  where  appraisers 
iuid  been  selected,  to  fix  the  amount  of  loss  by  a  fire  under  a 
policy  similar  to  the  one  i5ow  before  us,  and  they  failed  to  agree 
upon  an  umpire,  the  insured,  although  not  at  "**'*  fault  himself, 
was  not  entitled  to  at  once  institute  an  action  on  his  policy;  that 
it  was  his  duty  to  suggest  the  name  of  a  new  appraiser  and 
make  further  attempts  at  procuring  an  appraisement.  Xo  au- 
thority was  there  relied  on,  except  that  of  an  earlier  case  in 
the  same  court.  Without  meaning  to  say  that  there  arc  no 
circumstances  under  which  it  would  be  the  duty  of  an  insured 
to   suggest  the   name   of   a   new   appraiser   and   make   further 
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efforts  for  an  appraisement  before  bringing  suit  on  his  policy, 
we  do  not  think  that  the  appellee  was  bound  to  do  so,  under 
the  facts  of  this  case,  before  he  brought  the  present  suit. 

The  judgment  appealed  from  must  be  affirmed. 

Judgment  affirmed  with  costs. 


For  Authorities  bearing  upon  the  decision  in  the  principal  case,  see 
Christianson  v.  Norwich  etc.  Ins.  Soc,  84  Minn.  526,  88  N.  W.  16,  87 
Am.  St.  Eep.  379.  and  cases  cited  in  the  cross-reference  note  thereto; 
"Western  Assur.  Co.  v.  Hall,  120  Ala.  547,  24  South.  936,  74  Am.  St. 
Eep.  48,  and  cases  cited  in  the  cross-reference  note  thereto.  If  the 
appraisement  of  the  amount  of  loss  is  prevented  by  the  conduct  of  an 
appraiser  appointed  by  an  insurance  company,  the  failure  of  the  ap- 
praisement does  not  bar  the  right  of  the  insured  to  bring  an  action 
pn  his  policy:  Niagara  etc.  Ins.  Co.  v.  Bishop,  154  111.  9,  45  x\m.  St. 
Eep.  105,  39  N.  E.  1102;  Brock  v.  Dwelling-House  Ins.  Co.,  102  Mich. 
583,  47  Am.  St.  Eep.  562,  61  N.  W.  67. 


GARRISON    V.    UNITED    RAILWAYS    AXD    ELECTRIC 

COMPANY, 

[97  Md.  347,  55  Atl.  371.] 

STREET  RAILWAY— Time  Limit  of  Transfer.— If  the  time 
within  which  a  transfer  may  be  used  expires  tlirough  the  failure  of 
the  railway  company  to  run  cars  frequently  enough,  that  fact  does 
not  make  the  transfer  good,  and  a  passenger  presenting  it  may  law- 
fully be  ejected  from  the  car  if  he  refuses  to  pay  another  fare.  (p. 
454.) 

STREET  RAILWAY— Expelling  Passenger  After  He  Tenders 
Fare. — When  a  conductor  has  given  a  passenger  a  reasonable  oppor- 
tunity to  pay  his  fare,  which  he  persistently  refuses  to  do,  and  ha^i 
begun  to  expel  him,  the  expulsion  may  be  completed,  although  he 
thereafter  tenders  his  fare.     (p.  455.) 

Hyland  P.  Stewart,  for  the  appellant. 

B.  n.  Griswold,  Jr.,  and  J.  P.  Thorn,  for  tlio  appellee. 

^'^  McSHERRY,  C.  J.  Tliore  are  two  controlling  quo>tions 
arising  on  this  record  and  they  are  presented  by  the  prayers  sub- 
mitted at  the  conclusion  of  the  evidence.  The  bill  of  exc('i)tions 
brings  up  for  review  only  the  rulings  on  the  prayers.  The  first 
question  is  this :  Was  the  trial  court  right  in  ruling  that  a  trans- 
fer delivered  to  the  appellant  liy  the  conductor  of  the  appellee's 
Lombard  street  line  was  void  after  tlio  expiration  of  the  time  lim- 
ited on  its  face  for  its  use?     The    court    below    held    that    the 
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^**^  transfer  was  void  and  accordingly  granted  the  appellee's 
second  prayer  and  rejected  the  appellant's  first  prayer.  The 
second  question  is  this :  Was  the  conductor  of  the  Wilkins  avenue 
car,  upon  which  the  appellant  attempted  to  use  the  transfer, 
justified  in  ejecting  the  appellant  when  the  latter  refused  to  pay 
his  fare  and  after  the  conductor  had  stopped  the  car  in  order 
to  eject  the  appellant,  though  after  the  car  had  been  stopped 
for  that  purpose  a  companion  of  the  appellant  offered  to  pay  the 
fare?  This  question  was  answered  hy  the  trial  court  in  the 
affirmative  by  the  granting  of  the  defendant's  fifth  prayer.  Be- 
sides the  two  controlling  questions  just  stated  there  are  some 
subsidiary  inquiries  which  will  be  considered  later  on. 

1.  It  appears  that  the  appellant  with  two  friends  boarded 
a  car  of  the  appellee  at  the  corner  of  Lombard  and  Carey  streets 
in  Baltimore  about  3  :40  or  3  :45  on  the  afternoon  of  March  6, 
1901.  They  paid  their  fares  and  asked  for  transfers  to  the  Wil- 
kins avenue  line  going  south.  The  conductor  gave  the  transfers 
as  requested  and  punched  the  date,  the  hour  3  :50,  and  the  trans- 
fer point,  Gilmor  and  Lombard  streets.  The  transfers  were  lim- 
ited as  to  the  time  within  which  they  could  be  used,  and  the  time 
thus  limited  was  indicated  by  the  punch  marks  which  the  con- 
ductor made.  It  is  alleged  by  the  appellant,  and  for  the  pur- 
poses of  this  discussion  it  will  be  assumed  to  be  true,  that  no 
car  passed  south  on  Wilkins  avenue  until  after  the  time  limited 
for  the  use  of  the  transfer  had  expired.  By  the  act  of  assembly 
of  1900,  chapter  313,  the  street-car  company  of  Baltimore  City 
is  required  to  issue  transfers.  The  first  proviso  in  that  enact- 
ment reads :  "Provided,  that  such  company  shall  give  a  free 
transfer,  when  the  same  shall  be  requested  upon  the  payment  of 
each  cash  fare,  which  transfer  shall  be  good  at  all  points  of  inter- 
section of  lines  of  said  railway  for  a  continuous  ride."  The  ap- 
pellant and  his  friends  boarded  the  first  car  going  south  on  the 
Wilkin's  avenue  line  and  presented  the  transfers.  The  time 
within  which  they  could  be  used  had  tlien  elapsed,  and  the  con- 
ductor refused  to  take  them.  He  demanded  the  payment  ^^^  of 
the  regular  fare.  This  was  refused,  and  the  car  was  stopped 
and  the  conductor  went  in  search  of  a  policeman.  When  the 
conductor  returned  with  a  policeman  and  re-entered  the  car, 
he  requested  the  appellant  and  his  companions  to  get  off  tlio 
car.  This  they  refused  to  do,  and  one  of  them  offered  to  pay  tlie 
fare,  which  the  appellant  alleges  the  conductor  refused  to  receive. 
According  to  the  appellant's  testimony  the  conductor  grabbed 
the  appellant  viciously  by  the  shoulders  and  shoved  him  violently 
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out  of  the  door  of  the  car  and  up  against  the  heavy  metal  con- 
troller severely  hurting  his  left  arm.  The  fare  was  again  ten- 
dered by  the  appellant's  companions  and  after  much  parley  was 
accepted,  and  the  car  was  started  and  the  appellant  proceeded  to 
his  destination.  The  policeman  flatly  contradicted  the  state- 
ment of  the  appellant  with  respect  to  the  alleged  use  of  force. 
It  has  been  insisted  by  the  appellant,  against  whom  the  jury 
rendered  a  verdict  and  against  whom  a  judgment  for  costs  was 
entered,  that  the  appellee  company  has  no  authority  to  limit  the 
time  within  which  a  transfer  must  be  used.  We  cannot  accede 
to  this  contention.  WTiilst  the  act  of  1900,  chapter  313,  contains 
no  specific  provision  declaring  for  what  length  of  time  the  trans- 
fer shall  be  good,  it  is  obvious  that  it  does  not  contemplate  that 
no  reasonable  regulation  shall  be  made  upon  the  subject.  In 
tbe  nature  of  the  case,  regard  being  had  to  the  character  and  the 
magnitude  of  the  business  of  conveying  on  street-cars  hundreds, 
of  thousands  of  passengers,  it  would  seem  to  be  a  very  proper 
precaution  for  the  company  to  protect  itself  against  imposition 
by  affixing  to  tbe  transfers,  wliich  it  is  required  to  issue,  a  limit 
beyond  which  they  should  not  be  available  for  use.  When  thus 
limited  they  are  void  and  do  not  entitle  the  holder  to  ride  on 
the  cars  after  the  expiration  of  the  time  specified  by  the  punch 
marks.  The  statute  makes  tlie  transfers  good  for  a  continuous 
ride.  That  language  would  seem  to  exclude  the  notion  that  there 
can  be  no  time  limit  fixed.  A  continuous  ride  does  not  moan 
a  ride  interrupted  by  a  considerable  interval  of  time.  If  tlie 
time  within  whicli  tlie  transfer  may  be  used  expires  by  reason 
of  the  failure  ^"^  of  the  company  to  run  its  cars  frequently 
enough,  that  fact  docs  not  make  the  transfer  good  or  autborize 
a  conductor  to  honor  it.  In  such  circumstances  it  is  the  ])lain 
duty  of  the  passenger  to  pay  his  fare;  but  he  is  not  without 
remedy.  If  by  the  company's  fault  the  transfer  expires  before 
the  holder  has  had  an  oj)portunity  to  use  it  and  in  consequence 
he  is  required  to  pay  and  does  pay  his  fare,  he  would  have  his 
action  against  the  comjiany.  But  if  it  were  held  that  in  spite  of 
the  expiration  of  the  transfer  the  conductor  was  still  obliged 
to  accept  it,  the  company  would  be  exposed  to  flagrant  imposi- 
tion without  any  moan^  of  protecting  itself.  Tbe  transfer,  like 
a  railroad  company's  ticket,  is  the  evidence  of  the  passenger's 
right  to  ride:  I'nitcd  IJys.  etc.  Co.  v.  Hardesty,  94  ]\ld.  GGl,  51 
Atl.  lOG;  Western  Md.  K.  K.  Co.  v.  Stocksdale,  83  :^rd.  2-15,  34 
Atl.  880;  Blocher  v.  Baltimore  etc.  11.  K.  Co.,  27  Md.  2:7.  If 
the  transfer,  like  the  ticket,  is  void  on  its  face,  it  is  not  a  token 
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■of  the  holder's  right  to  be  transported  on  the  carrier's  convey- 
ance. In  Philadelphia  etc.  E.  R.  Co.  v.  Kice,  64  Md.  63,  21  Atl. 
"97,  the  liability  of  the  company  was  placed  upon  the  ground 
that  the  ticket  was  apparently  good  on  its  face.  This  is  dis- 
tinctly pointed  out  in  Western  Md.  E.  E.  Co.  v.  Stocksdale,  83 
Md.  245,  34  Atl.  880.  In  the  case  at  bar  the  transfer  was  void 
on  its  face  when  the  appellant  attempted  to  use  it.  It,  therefore, 
did  not  entitle  him  to  ride  on  the  Wilkins  avenue  car,  and  the 
conductor  was  justified  in  demanding  the  appellant's  fare,  and 
upon  the  refusal  of  the  latter  to  pay,  the  conductor  was  war- 
ranted in  ejecting  him.  There  was  consequently  no  error  com- 
mitted in  rejecting  the  appellant's  first  prayer  and  in  granting 
the  appellee's  second  prayer.  The  appellee's  third  and  fourth 
prayers  were  also  properly  granted.  The  legal  propositions  which 
they  embody  are  fully  sustained  by  what  has  been  said  thus  far 
in  this  judgment. 

2.  Both  upon  authority  and  principle  it  is  clear  that  when  the 
<;onductor  has  given  the  passenger  a  reasonable  time  and  oppor- 
tunity to  pay  the  fare  and  the  passenger  has  persistently  refused 
to  comply,  and  the  conductor  has  begun  the  process  of  expulsion 
by  stopping  the  car  or  by  applying  force  to  the  passenger,  when 
necessary,  ''the  passenger  thereupon  forfeits  ^^*^  his  rights  as 
a,  passenger,  and  his  ejection  may  be  completed  even  though  he 
may  thereafter  tender  the  performance  demanded" :  Hutchin- 
son on  Carriers,  sec.  591  A.  This  doctrine  is  supported  by  many 
•adjudged  cases :  Georgia  etc.  Ey.  Co.  v.  Asmore,  88  Ga.  529,  15 
S.  E.  13,  16  L.  E.  A.  53,  and  notes;  5  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  597,  note  1,  There  was,  consequently,  no  error 
committed  in  granting  the  appellee's  fifth  prayer. 

The  appellant's  third  prayer  related  to  punitive  damages.  It 
was  rejected.  The  jury  having  decided  that  the  appellant  was 
not  entitled  to  recover  any  damages  at  all  it  becomes  unneces- 
sary to  consider  whether  the  prayer  correctly  defined  the  measure 
of  exemplary  damages. 

^Miat  we  have  said  in  treating  of  the  appellee's  second  prayer 
is  all  that  is  required  to  show  that  the  court  was  entirely  right 
in  overruling  the  appellant's  special  exception  to  that  prayer. 

Finding  no  errors  in  the  record  the  judgment  will  be  affirmed, 
and  it  is  so  ordered. 

Judgment  affirmed  with  costs  above  and  below. 


As  to  tlw  Jiifjhts  and  niitiri^  of  a  Street-car  Pasf^emjer  whose  transfer 
IS  rejected  bv  the  conductor,  see  Kiley  v.  Chicago  City  Ey.  Co.,  189 
111.  384,  82  Am.  St.  Eep.  -160,  59  X.  E.  794;  O'Eourke  v.  Citizens'  St. 
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Ey.  Co.,  103  Tenn.  124.  76  Am.  St.  Rep.  639,  52  S.  W.  872.  Consult, 
also,  Monnier  v.  New  York  Cent.  E.  R.  Co.,  175  N.  Y.  2S1,  96  Am. 
St.  Rep.  619,  67  N.  E.  569;  Kansas  City  etc.  R.  R.  Co.  v.  Foster, 
134  Ala.  244,  92  Am.  St.  Rep.  25,  32  South.  773;  Krueger  v.  Chicago 
etc.  Ry.  Co.,  68  Minn.  445,  64  Am.  St.  Rep.  487,  71  N.  W.  693;  Mc- 
Kay V.  Ohio  River  R.  R.  Co.,  34  W.  Va.  65,  26  Am.  St.,  Rep.  913, 
11  S.  E.  737.  As  to  the  effect  of  time  limits  in  railway  tickets,  seo 
Boyd  V.  Spencer,  103  Ga.  828,  30  S.  E.  841,  68  Am.  St,  Rep.  146,  and 
eases  cited  in  the  cross-reference  note  thereto;  Norman  v.  Southern 
Rv.,  65  S.  C.  517,  95  Am.  St.  Rep.  809,  44  S.  E.  83;  Cleveland  etc.  Rv. 
Co.  V.  Kinsley,  27  Ind.  App.  135,  87  Am.  St.  Rep.  245,  60  N.  E.  169. 
It  seems  that  when  a  passenger  refuses  to  comply  with  the  require- 
ments of  a  carrier  as  to  the  payment  of  his  fare  or  the  productici.i 
of  his  ticket,  and  steps  are  taken  for  his  expulsion,  he  cannot,  by  ten- 
dering compliance,  entitle  himself  to  carriage  and  make  his  sub- 
sequent expulsion  iinlawful:  See  the  monographic  note  to  Common- 
wealth V.  Power,  41  Am.  Dec.  477;  Hoffbauer  v.  Delhi  etc.  R.  R.  Co  , 
52  Iowa,  342,  35  Am.  Rep.  278,  3  N.  W.  121;  Pease  v.  Delaware  etc. 
R.  R.  Co.,  101  N.  Y.  367.  54  Am.  Rep.  699;  Louisville  etc.  R.  R.  Co.  v. 
Harris,  9  Lea,  180,  42  Am.  Rep.  668. 


COURTNEY  V.  WILLIAM  KNABE  &  CO.  MANUFACTUR- 
ING COMPANY. 

[97  Md.  499,  55  Atl.  614.] 

EVIDENCE,  Parol  to  Vary  Contract. — If  a  Vendor  writes  to 
his  vendee,  "I  beg  to  confirm  sale  to  you  of  the  following  mahogany," 
and  the  vendee  in  reply  to  the  letter  states  that  the  "same  is  correct 
as  to  quantities,  terms,  etc.,  as  specified,"  the  letters  do  not  cont.'iitt 
the  contract  of  sale,  but  refer  to  a  contract  already  made.  Parol 
evidence  is  therefore  admissible  to  show  what  that  contract  w:t3. 
(p.    459.) 

EES  JUDICATA. — The  Term  "Parties"  Includes  those  who 
are  directly  interested  in  the  subject  matter  of  the  suit,  knew  of  its 
pendency,  and  had  the  right  to  control  and  direct  or  defend  it.  (p. 
460.) 

EES  JUDICATA.— If  in  Eeplevin  the  Pleas  of  non  ccpit  and 
property  in  another  are  interposed,  a  judgment  for  the  defendant 
which  does  not  order  a  return  of  the  property,  does  not  estop  the 
parties  in  a  subsequent  suit  from  questioning  the  title  of  such  de- 
fendant,    (p.   461.) 

COMMEECIAL  AGENCY.— False  Eepresentations  to  a  coTnr.irr- 
cinl  agency  are  admissible  in  evidence  to  show,  in  eonneetioa  with 
other  representations,  fraud  in  the  purchase  of  merchandise  on  too 
part  of  the  buyer,  of  such  a  character  that  the  seller  may  avoid  the 
transaction,     (p.  464.) 

SALE— Delivery  and  Acceptance. — If  There  Is  Evidence  tend- 
ing to  show  that  a  purchaser  refused  to  accept  lumber  because  un- 
satisfactory in  quality,  and  merely  permitted  it  to  be  put  in  his  yard 
for  the  mutual  convenience  of  tlie  parties,  an  instruction  to  the  jury 
to  find  an  acr-eptance,  without  informing  them  what  facts  amount  to 
an  acceptance,  is  faulty,      (p.  465.) 
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Arthur  G.  Brown  and  Thomas  C.  "Weeks,  for  the  appellants. 
Eandolph  Barton  and  James  M.  Ambler,  for  the  appellee. 

*^^  PAGE,  J.  This  suit  was  brought  by  the  appellants, 
trustees  of  H.  Clay  Tunis,  to  recover  the  price  of  certain  mahog- 
any lumber  alleged  to  have  been  sold  by  Tunis  to  the  appellees. 
The  narration  contains  two  money  counts  and  a  special  count. 
The  defendants  plead  the  general  issue.  The  judgment  being  for 
the  appellees  the  appellants  have  appealed. 

Five  exceptions  were  taken  at  the  trial.  The  first  four  to 
''•^*  the  admission  of  evidence;  the  fifth  to  the  ruling  of  the  court 
on  the  prayers. 

The  first  and  third  exceptions  raise  the  same  questions,  and 
will  he  considered  together.  To  maintain  the  issues  on  their 
part  the  plaintiffs  offered  the  following  letters,  viz. : 

"Baltimore,  July  2,  1900. 
"Messrs.  William  Knabe  &  Co.,  City. 

"Dear  Sirs:  I  beg  to  confirm  sale  to  you  of  the  following 
mahogany  mentioned  upon  my  list,  a  copy  of  which  I  inclose, 
namely  all  the  5-8,  all  the  4-4  No.  1  and  2  and  4-4  select,  com- 
mon 10  to  16  feet  long,  all  of  the  5-4  and  6-4  and  8-4,  except  the 
common  and  culls,  and  end  lengths  from  4-4  No.  1  and  2  and 
select  common  8  to  9  and  3  to  7  feet  long,  as  you  may  be  able 
to  use  to  advantage  being  the  amount  furnished  up  to  lOOM 
ft.  Price  on  the  5-8  to  be  six  cents  per  foot,  and  on  the  balance 
eleven  cents  per  foot,  delivered  in  your  yard,  delivery  to  be 
made  this  month.  Terms:  Four  equal  payments  to  be  made 
on  November  10,  1900,  January  10,  1901,  February  10,  1901, 
and  March  10,  1901. 

"Yours  truly, 

"H.  CLAY  TUNIS." 

"Baltimore,  July  6tli,  1900. 
"Mr.  H.  Clay  Tunis,  City. 

"Dear  Sir:  Eeferring  to  your  favor  of  the  2nd  inst.,  con- 
firming order  given  to  your  Mr.  Welch,  for  mahogan}-,  beg  to 
say,  that  the  same  is  correct,  as  to  quantities,  terms,  etc.,  as 
specified. 

"Kindly  advise  us  two  or  three  days  before  you  have  the  lum- 
ber brought  to  the  city,  as  we  will  have  to  make  some  prepara- 
tions for  receiving  it  into  our  yards. 

"Yours  truly, 
"WILLIAM  KNABE  &  CO. 

"J.  N.  H.'* 
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A  witness  then  testified  that  he  had  made  the  sale  referred 
to  in  the  letter  of  Knabe  &  Co,  on  behalf  of  Tunis;  and  on 
cross-examination  said  the  Knabcs  "were  to  judge  whether  the 
lumber  suited  their  purposes  by  the  approval  and  inspection  of 
it,  upon  its  arrival  in  Baltimore";  whereupon  the  counsel  for 
the  defendants  asked  him  if  the  agreement  (contained  in  the 
letter)  was  "the  original  contract,"  and  was  it  (the  lumber)  to 
be  subject  to  their  (Knabes)  approval  and  inspection.  ^^^  In 
the  third  exception,  the  witness  was  further  questioned  as  to  the 
making  and  substance  of  the  verbal  contract  through  the  agency 
of  the  witness.  These  questions,  and  the  answers,  were  objected 
to  upon  the  grounds  that  the  letters  contained  the  contract,  and 
that  parol  evidence  could  not  be  admitted  to  add  to  or  vary  it; 
but  the  court  overruled  the  objection  and  held  the  letters  did  not 
contain  the  original  contract,  and  the  defendant  had  "a  right 
to  go  into  what  the  original  contract"  was. 

The  question  presented  by  these  exceptions  therefore  is 
whether  the  letters  contained,  or  were  intended  by  the  parties 
to  contain,  the  contract;  or  whether  they  were  intended  merely 
to  refer  to  a  contract  that  had  already  been  made  and  to  con- 
firm it.  It  is  too  plain  for  argument  that  if  it  was  intended 
to  reduce  the  contract  to  a  writing  which  should  be  the  expres- 
sion of  what  the  parties  had  done,  or  intended  to  do,  all  pre- 
vious stipulations,  negotiations  and  terms  are  supposed  to  be 
embodied  in  the  writing,  and  parol  evidence  is  not  admissible 
to  add  to  or  vary  it:  Artz  v.  Grove,  21  Md.  456.  And  it  is 
equally  plain  that  if  an  offer  is  communicated  by  letter  and 
an  acceptance  is  made,  the  ofYer  becomes  a  contract  l)etween 
tlie  parties :  Stockman  v.  Stockman,  32  Md.  207 ;  Hand  v. 
Evans  Marble  Co.,  88  :Md.  231,  40  Atl.  899;  Wills  v.  Carpenter, 
75  Md.  84,  25  Atl.  415. 

Is  this  case  within  any  of  the  princi]>Jos  set  forth  in  the  cases 
cited  above?  It  seems  to  us  clear  that  the  letter  of  Tunis  was 
not  intended  to  and  did  not  import  more  than  a  confirmation 
of  a  transaction  that  had  been  theretofore  made  by  Welch,  the 
agent  of  Tunis.  Tunis'  letter  specially  so  states:  ''I  beg  to 
confirm  sale  to  you,"  etc.;  and  what  follows  this  a.ssunies  tliat 
a  sale  had  alroady  been  made  of  the  lumber  mentioned,  to  bo 
<3elivered  and  paid  for  as  stated,  Knabe  &  Co.'s  reply 
f-hows  that  tliey  so  regarded  it.  They  say  "your  favor  of  the  2d 
inst.  confirming  order  given  to  your  !Mr.  Welch,  etc."  The  let- 
t(^r  of  Tunis  doog  not  admit  of  a  construction  that  would  amount 
to  an  offer  to  sell.     It  refers  exclusively  to  a  inior  transaction. 
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■and.  only  "confirms"  a  sale  that  had  already  been  made  by  Welch, 
who,  as  it  appears  from  ^^^  the  evidence,  was  his  "hardwood 
salesman."  Nor  does  Tunis  in  his  letter  undertake  to  state 
the  contract  of  sale  except  as  to  "quantities,  terms,  etc."  As  to 
all  other  conditions,  if  any,  no  reference  at  all  is  made.  As  we 
have  already  said,  it  also  seems  to  be  clear  that  the  Knabes  so 
•construed  the  letter,  for  in  their  reply  they  do  not  accept  an 
offer,  but  only  acknowledge  the  receipt  of  the  Tunis  letter,  which 
they  say  "confirms  order  given  to  your  Mr.  Welch";  and  then 
they  add  "that  the  terms  of  the  order  as  contained  in  the  letter 
is  correct  as  to  quantities,  terms,  etc.,  as  specified."  If  no  order 
had  been  given  to  Welch  as  agent  of  Tunis,  then  there  would 
be  no  evidence  of  a  contract  of  sale  in  the  case ;  and  if  there  was 
€uch  an  order,  that  was  the  thing  the  parties  by  their  letters 
confirmed.  What  was  the  "order"  thus  confirmed?  Evidence 
was  admissible  to  show  what  it  was.  So  far  as  stated  in  Tunis' 
letter,  and  admitted  to  be  correct  in  Knabe's  letter,  no  evidence 
was  required  because  to  that  extent  both  parties  had  admitted 
its  terms ;  but  these  admissions  went  no  farther  than  stated,  and 
if  there  were  other  features,  not  stated  in  the  letters,  that  had 
heen  agreed  to  by  both  parties,  it  was  competent  for  either  party 
to  show  what  features  of  the  order  had  been  omitted  from  the 
letters.  It  was  the  whole  order  as  given  to  Welch,  and  not  a  part 
of  it,  that  Tunis  "confirmed."  It  was  therefore  the  order  in  its 
•entirety  that  constituted  the  contract  of  sale  between  the  parties. 
We  find  no  error  in  these  rulings. 

The  plaintiffs  further  to  maintain  the  issues  on  their  part 
then  offered  in  evidence  the  docket  in  the  case  of  Uptegrove  & 
Co.  V.  Tunis,  being  an  action  to  replevin  brought  by  the  former 
•against  the  latter  to  recover  from  the  latter  the  lumber  which  is 
the  subject  of  this  suit.  After  the  introduction  of  these,  and 
also  the  original  papers,  as  well  as  the  testimony  taken  therein, 
-and  also  the  instructions  granted  and  refused  by  the  court,  the 
appellees  offered  evidence  tending  to  prove  that  Tunis  had 
fraudulently  purchased  the  lumber  from  Uptegrove  &  Bros,  and 
therefore  had  fraudulently  obtained  possession  of  it.  The  ap- 
pellant objected  to  the  reception  of  '^'  this  evidence.  The 
icourt,  however,  overruled  tliese  objections  as  well  as  a  motion  to 
strike  out  and  exclude  such  evidence  as  had  already  gone  to 
the  jury  subject  to  the  appellants'  objections;  and  these  rulings 
•constitute  the  second  exception.  The  ground  of  tlie  ap])ellants' 
objection  to  this  evidence  was  and  is  that  the  title  to  tlio  lumber 
iiad  been  finally  adjudicated  in  the  replevin  suit,  and  therefore 
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in  the  present  case  the  title  was  no  longer  an  open  question.  It 
is  well  established  that  a  former  judgment  upon  the  same  sub- 
ject matter  operates  as  an  estoppel  between  the  same  parties^ 
provided  that  it  appears  by  the  record  or  other  proof  that  the 
matter  in  issue  was  decided  in  the  former  suit:  Whitehurst  v, 
Rogers,  38  Md.  512 ;  and  the  term  "parties  "  include  those  who 
are  directly  interested  in  the  subject  matter  of  the  suit,  knew 
of  its  pendency  and  had  the  right  to  control  and  direct  or  defend 
it :  McKinzie  v.  Baltimore  etc.  R.  R.  Co.,  28  Md.  175. 

It  is  shown  by  the  evidence,  and  not  contradicted,  that  Knabe 
&  Co.  had  full  knowledge  of  the  former  suit.  Mr,  Ernest  Knahe 
testified  that  he  "had  an  understanding  and  agreement  with 
IJptcgrove,  at  the  time  he  laid  the  replevin,  to  get  possession  of 
the  lumber,  that  he  (Knabe)  would  aid  him  provided  Uptegrove 
would  aid  him."  Whatsoever,  therefore,  was  decided  in  the  re- 
plevin suit  as  to  title  is  now  res  adjudicata  in  the  present  case. 

Now,  what  was  decided  in  the  former  suit,  as  appears  by  the 
record  or  other  proof?  Two  pleas  were  there  interposed,  first, 
non  cepit,  and  second,  property  in  William  Knabe  &  Co. ;  the 
replication  was  property  in  the  plaintiff  (Uptegrove),  and  not 
in  Knabe  &  Co. ;  the  verdict  and  judgment  were  for  the  defend- 
ant, but  the  court  in  the  judgment  did  not  order  a  return  of  the 
property.  Unexplained,  the  judgment  and  verdict  could  have 
been  rendered,  eitber  upon  a  finding  that  the  property  was  not 
in  the  possession  of  the  defendant  (Herzberg  v.  Sachsc,  60  Md. 
433)  ;  or  that  the  plaintiff  had  not  title  or  right  of  possession  a& 
against  the  defendant  (Seldner  v.  Smith,  40  Md.  G12)  ;  or  that 
the  title  and  right  of  possession  was  in  Knabe  &  Co.  It  is  im- 
possible to  determine,  however,  from  *^^®  the  form  of  the  ver- 
dict, upon  which  of  these  grounds  the  decision  of  the  court  (who 
sat  as  judge  and  jury)  was  placed.  Xor  do  the  instructions 
granted  by  the  court  throw  any  light  upon  this  difficulty.  There 
wore  only  two  prayers  granted.  One,  upon  the  court's  own  mo- 
tion, wbcroin  the  pivotal  fact,  upon  which  the  defendant's  right 
to  a  verdict  depended,"  was  wliether  or  not  the  goods  were  in  the 
"possession  of  the  defendant  at  the  time  of  the  institution  of  tlie 
proceedings."  If  tliere  had  been  no  other  instruction  tban  tliis, 
it  migbt  seem  that  the  question  as  to  the  right  of  possession  of, 
or  title  to,  the  property  was  not  decided  at  all,  but  only  that  the 
defendant  did  not  take,  or  was  not  in  the  possession  of,  the  prop- 
erty. The  other  prayer  granted  was  that  there  was  no  otlier 
evidence  offered  legally  sufficient  to  entitle  the  plaintiff  to  re- 
cover.    This  covered  all  the  possible  grounds  upon  which  the 
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plaintiff  could  recover  under  the  issues  in  the  case.  The  proof 
-adduced  in  the  case,  as  appears  by  the  record,  covered  all  the 
possible  defenses  under  the  evidence  that  was  offered,  viz,  as  to 
the  title  of  Tunis  as  well  as  that  of  Uptegrove ;  and  whether  the 
lumber  at  the  time  of  the  bringing  of  the  suit  had  been,  or  then 
w^as,  in  the  possession  of  the  Knabes.  It  therefore  appears  that 
:several  distinct  matters  were  in  issue  under  the  pleadings  and 
proof  upon  any  one  of  which  the  verdict  and  judgment  could 
"have  been  rendered,  and  no  extrinsic  evidence  was  adduced  in 
this  case  from  which  it  can  be  determined  upon  which  of  them 
.the  judgment  was  rendered.  If  the  judgment  had  been  for  the 
plaintiff,  the  same  difficulties  would  not  have  been  presented, 
for  if  such  had  been  the  case,  the  effect  of  the  judgment  would 
have  been  at  most  to  decide  that  the  right  to  the  possession  was 
in  the  plaintiff,  and  upon  this  hypothesis  this  case  would  then  be 
within  the  rulings  in  McKinzie  v.  Baltimore  etc.  E.  E.  Co.,  28  Md. 
174;  and  in  that  case  where  the  pleas  being  non  cepit  and  prop- 
■erty  in  another,  it  was  held  that  the  pleas  imposed  upon  Mc- 
Kenzie  the  onus  to  prove  title  in  himself,  and  as  he  had  done  so 
successfully  the  judgment  in  his  favor  operated  as  an  estoppel 
between  the  same  parties.  The  court  in  its  opinion,  in  this 
•'^^  case,  noted  a  distinction  between  the  facts  before  them  and 
those  presented  in  Warfield  &  Mactier  v.  Walter,  11  Gill  &  J. 
83,  where  the  pleas  being  the  same  the  verdict  and  judgment 
were  against  the  plaintiff.  The  court  referring  to  that  case  said : 
"Had  the  verdict  and  judgment  been  for  the  plaintiffs,  the  judg- 
ment would  have  been  conclusive  and  operated  as  an  estoppel, 
because  the  title  of  the  plaintiffs  was  tlie  matter  in  issue.  But 
heing  adverse  to  the  plaintiffs,  the  verdict  only  went  to  the  extent 
•of  declaring  that  the  title  was  not  in  them,  and  could  not  be 
regarded  as  declaring  title  in  anyone  else.'^  In  tlie  case  at  bar, 
Tiowever,  where  there  was  evidence  of  the  actual  possession  of  the 
property  by  Knabe  &  Co.  at  the  time  of  the  suit,  the  verdict  and 
judgment  might  have  been  made  upon  the  finding  of  the  non- 
possession  of  the  defendant  at  the  time  of  bringing  of  the  suit. 
'The  judgment,  therefore,  could  not  operate  as  an  estoppel  in  this 
suit,  whereby  tlic  parties  are  prevented  from  showing  that  there 
w^as  no  title  in  the  defendant,  Tunis.  In  Whitehurst  v.  Eogcrs, 
■38  Md.  518,  this  court  announced  the  same  doctrine.  It  was 
there  said :  "It  is  not  necessary  to  the  conclusiveness  of  the 
former  judgment  that  issue  should  liave  been  taken  in  tlio  ])re- 
cise  point  which  is  controverted  in  the  second  trial ;  it  is  sufficient 
if  that  point  was  essential  to  the  former  verdict.'^    We  have  sce:a 
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that  in  the  former  ease  the  determination  of  the  title  was  not 
essential  to  the  finding  of  the  judgment  and  verdict  that  were 
rendered,  and  not  being  conclusive,  evidence  tending  to  prove 
that  Tunis  had  obtained  the  possession  of  the  lumber  by  fraud 
was  properly  admitted. 

llie  fourth  exception  is  to  the  admissibility  in  evidence  of 
certain  reports  by  the  Dun  and  Bradstreet  Mercantile  Agencies. 
Evidence  had  gone  to  the  jury  showing  that  the  lumber  in  dis- 
pute had  belonged  to  William  E.  Uptegrove  &  Bro.,  a  corpora- 
tion, that  this  company  had  agreed  to  sell  it  to  Tunis,  and  there- 
after before  the  purchase  money  had  been  paid,  Tunis  sold  a  large 
part  of  it  to  William  Knabe  &  Co. ;  that  after  Tunis  began  its 
delivery,  the  Knabes  refused  to  accept,  on  the  ground  that  it  did 
not  come  up  to  the  requirements  ^^**  of  their  contract  (with 
Tunis),  but  agreed  to  permit  the  balance  to  be  stored  in  their 
yard  for  their  mutual  convenience;  and  that  Tunis,  having  mad-? 
default  in  his  payment  to  Uptegrove,  the  latter,  upon  inquiry 
found  that  Tunis  had  imposed  upon  him  by  false  representa- 
tions; and  therefore  elected  to  rescind  the  sale  and  resume  the 
possession  of  that  part  of  the  lumber  Avliieh  had  not  been  sent 
to  the  yard  of  the  Kna])es.  For  the  purpose  of  showing  some  of 
tlie  false  representations  by  which  Uptegrove  &  Co.  had  l)oen 
induced  to  sell  to  Tunis,  the  defendant  offered  in  evidence  cer- 
tain statements  of  Tunis,  made  to  Uptegrove  by  himself  or 
through  his  agent,  Welch,  and  that  Uptegrove  himself,  prior 
to  tlie  sale,  had  examined  the  reports  of  these  mercantile 
agencies,  and  that  the  representations  contained  in  these  reports 
as  to  the  financial  condition  of  Tunis,  togetlier  with  the  false 
statements  made  by  Tunis  by  himself  or  through  Iiis  agents, 
constitute  tlie  inducement  which  led  Uptegrove  to  extend  credit 
to  Tunis,  who  at  that  time  was  hopelessly  insolvent,  with  no 
expectations  of  paying  his  creditors.  The  offer  and  report  of  the 
mercantile  airency  was  made  and  admitted  by  the  court,  ''sub- 
ject to  the  proof  of  its  authenticity'';  and  subsequently,  by  the 
granting  <'f  the  fourth  prayer  of  the  defendant,  the  jury  were 
directi'd  ''to  excliule  from  their  consideration  all  of  the  reports 
furnish'd  liy  V\.  (I.  Dun  &  Co.  to  Uptegrove  outside  of  the  niat- 
ti'rs  t<'slifliii  to  hy  said  l^r)bert  W.  Brown,  as  stated  to  him  hy 
said  Tunis  or  obtained  from  the  books  of  said  Tunis  by  his  di- 
rection." 

The  witness  Brown,  who  made  the  statements  contained  in 
the  reports,  tesiiiied  that  in  ^lay.  ]!HjO.  he  called  on  Tunis  for 
a   statement  of  his   finaneial  condition,   and  was  told  ])y  him,. 
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"that  it  was  as  good  as  it  was  when  he  made  the  previous  state- 
ment (that  is  the  statement  of  July,  1899),  and  that  the  figures 
in  that  would  practically  he  good."  The  witness  reported  thi& 
and  the  statement  was  given  out  hy  the  agency.  In  the  spring 
of  1900,  he  had  made  a  statement  of  his  affairs  as  of  1899,  July 
1st,  from  the  books  shown  to  the  witness  by  Tunis  in  response  ta 
a  request  to  be  informed  as  to  ®^*  his  condition.  It  therefore 
appears  that  the  reports  as  to  Tunis'  affairs  came  directly  from 
him.  The  admissibility  of  these  reports  were  especially  excepted 
to,  for  the  following  reasons:  Because,  1.  They  had  not  been 
sufficiently  authenticated;  2.  There  was  no  evidence  that  they 
were  not  correct  at  the  time  of  the  purchase  of  the  lumber  by 
Tunis  (about  June,  1900)  ;  3.  No  evidence  that  Uptegrove  & 
Co.  relied  on  the  truth  of  said  reports ;  4.  No  evidence  that  such 
reports  were  made  by  Tunis  with  design  of  imposing  and  cheat- 
ing Uptegrove,  or  the  public  generally,  in  respect  to  the  sale 
of  said  lumber. 

After  what  has  already  been  said,  the  first  of  these  reasons 
requires  no  further  attention.  The  fourth  reason  raises  the 
question  as  to  the  motives  of  Tunis  in  issuing  the  statements  that 
may  reasonably  be  imputed  to  him  in  the  absence  of  any  express 
proof  on  the  subject. 

In  Blum's  Case,  94  Md.  388,  51  Atl.  26,  whore  the  defendants 
were  indicted  for  obtaining  goods  on  false  pretenses,  representa- 
tions, etc.,  exception  was  taken  to  the  admission  of  the  testimony 
of  an  expert  accountant  to  testify  as  to  the  details  of  a  state- 
ment of  the  financial  condition  of  the  traverser,  made  by  one 
of  the  firm  of  Blum  Bros.  &  Harris  to  a  reporter  of  E.  G.  Dun 
&  Co.  and  by  him  reduced  to  writing  and  examined  by  the  ac- 
countant in  connection  with  the  books.  The  court  ruled  this 
evidence  out,  because  it  had  not  been  so  clearly  established  that 
the  statements  to  the  agency  were  made  with  the  fraudulent  pur- 
pose to  use  such  agency  as  an  instrument  in  accomplishing  a 
fraud  upon  his  vendor  or  some  other  dealer  as  to  justify  the  court 
'"in  saying  that  a  fraud  was  perpetrated  through  tlie  medium  of 
the  agency  of  a  character  sufficient  to  justify  criminal  prosecu- 
tion therefor."  To  support  this  view  the  case  of  Deckcrlioff  v. 
Brown,  64  Md.  xiii,  2  Atl.  723,  is  cited  wherein  the  rule  laid 
down  in  Victor  v.  Renlcin,  33  Hun,  549,  is  approved,  that  ''when 
the  only  representations  made  are  those  furnished  to  sellers  bv 
these  agencies,  it  must  be  "^^  clearly  shown  that  the  accused 
buyer  made  the  statements  to  the  agency  with  the  fraudulent 
intent  to  use  such  agency  as  an  instrument  in  accomplishing  a 
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fraud  upon  his  vendor  or  some  other  dealer."  In  the  case  at 
bar,  there  were  other  representations,  alleged  to  be  false,  made 
by  Tunis,  which  it  is  contended  contributed  to  induce  Uptegrove 
to  sell  the  lumber  and  extend  a  credit  to  Tunis.  So  that  the 
question  here  is  not  whether,  standing  alone,  false  representa- 
tions to  such  agencies  are  sufficient  to  establish  a  fraud  of  a 
criminal  character,  but  whether  such  reports  can  be  offered 
for  the  purpose  of  showing,  in  connection  with  other  representa- 
tions, fraud  and  deceit  in  the  purchase  of  merchandise  on  the 
part  of  the  buyer,  of  such  a  character  that  the  seller  may  avoid 
the  transaction. 

Now  for  the  sake  of  argument,  assuming  that  the  reports  were 
false,  and  were  known  to  be  so  by  Tunis,  they  must  have  been 
made  to  the  agency  that  they  might  be  communicated  to  others 
and  be  believed  by  them.  They  were  made  to  a  concern  whose 
business,  it  is  well  known,  is  to  disseminate  among  business  men 
the  character  and  standing  of  all  other  men  of  business,  with 
whom  tliey  may  have  transactions,  that  require  credit  and  capi- 
tal. A  statement  to  them  to  be  disseminated  broadcast,  if  known 
to  be  false  at  the  time  it  was  made,  could  only  be  made  for  the 
purpose  of  securing  a  larger  credit  than  would  have  been  possible 
if  only  the  strict  truth  had  been  given.  This  view,  which  is 
apparently  reasonable,  has  been  adopted  by  most  of  the  courts 
of  the  country.  In  the  case  of  Eaton,  Cole  &  Burnham  Co.  v. 
Avery,  83  N.  Y.  33,  38  Am.  Rep.  389,  a  leading  case,  the  court 
said :  "It  is  not  essential  that  a  representation  should  be  ad- 
dressed directly  to  the  party  who  seeks  the  remedy  for  having 
been  deceived  and  defrauded  by  means  thereof."  "A  person 
furnishing  information  to  such  an  agency  can  have  no  other 
motive  in  so  doing  than  to  enable  the  agency  to  communicate 
sucli  information  to  persons  who  may  be  interested  in  obtaining 
it  for  their  guidance  in  giving  credit  to  the  parties,  and  if  a  mer- 
chant furnishes  to  such  an  agency  a  willfully  false  statement 
of  his  ^^^  circumstances,  or  pecuniary  ability,  with  intent  to 
obtain  a  standing  and  credit  to  which  he  knows  he  is  not  justly 
entitled,  and  thus  to  defraud  whoever  may  resort  to  the  agency 
and  in  reliance  upon  the  false  information  there  hooked,  extend 
a  credit  to  him.  there  is  no  reason  why  this  lialiility  to  any  party 
defrau'lfd  by  this  means  should  not  be  the  same  as  if  he  had 
made  the  false  r"})resentation  directly  to  the  party  injured.' 
Of  similar  import  are  the  following  cases:  Sopcr  Lumttor  Co. 
V.  ITalstead  &  llarmount  Co.,  73  Conn.  547,  4S  Atl.  425;  Genesee 
Co.  Sav.  Bank  v.  Barge  Co.,' 52  :\Iich.  1C4,  17  X.  W.  7'JO,  18  N. 
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W.  20G;  In  re  Epstein,  109  Fed.  874;  Cox  Shoe  Co.  v.  Adams, 
105  Iowa,  402,  75  X.  W.  402;  Xicholls  v.  McShane  (Colo.  App.), 
C4  Pac.  375. 

The  appellant  offered  seven  prayers,  all  of  which  were  rejected 
and  the  appellee  six,  all  of  which  were  granted. 

The  first  and  second  prayers  of  the  appellants  instructed  the 
jury  that  the  letter  of  Tunis  and  the  reply  of  the  Knabe  &  Co. 
constituted  the  contract  for  the  sale  of  the  lumber,  and  was  there- 
fore bad  for  reasons  already  stated.  The  second  prayer  is  open 
to  the  additional  objection  that  it  ignores  all  the  evidence  re- 
specting the  manner  in  which  the  Knabes  became  possessed  of 
the  lumber,  and  Uptegrove's  relation  to  it.  The  third,  seventh 
and  fifth  prayers  were  defective  in  that  the  jury  is  told  that  the 
suit  in  replevin  established  conclusively  that  the  title  to  the 
lumber  was  not  in  Uptegrove.  The  fourth  prayer  was  properly 
rejected.  There  was  evidence  in  the  cause  tending  to  show  that 
KJaabe  had  refused  to  accept  the  lumber,  because  it  was  not  of 
satisfactory  quality,  and  had  merely  permitted  the  lumber  to 
be  put  in  his  yard  for  the  mutual  convenience  of  the  parties; 
-and  in  view  of  this  it  became  and  was  a  matter  of  law^  upon  all 
Ihe  testimony  in  the  case,  whether  there  had  been  an  acceptance 
by  the  Knabes.  To  instruct  the  jury  therefore  to  find  an  ac- 
ceptance, without  informing  them  what  facts  amounted  to  an 
acceptance,  was  calculated  to  mislead  them  and  therefore  was 
faulty.  The  prayer  practically  denies  that  Knabe  &  Co.  had 
Ihe  power  to  reject  all  or  any  part  of  the  lumber,  if,  when  part  of 
it  had  been  delivered,  it  was  found  it  did  not  measure  up  to  the 
'^**  standard  fixed  by  the  contract.  The  jury  should  have  been 
told  explicitly  what  the  legal  effect  would  be,  if  they  found  that 
Knabe  had  rejected,  or  attempted  to  reject,  the  lumber  after  part 
of  it  had  been  received.  The  sixth  prayer  is  open  to  the  same  ob- 
jection and  in  addition  that  it  instructed  the  jury  there  was  no 
evidence  that  the  purchase  of  the  lumber  was  fraudulent  on  the 
part  of  Tunis. 

The  modification  added  by  the  court  to  the  eighth  prayer  was 
proper. 

We  find  no  error  in  the  granting  of  the  defendant's  prayers. 
Without  going  over  these  prayers  in  detail,  we  may  say  that 
they  put  the  case  fairly  before  the  jury.  By  the  first,  the  jury 
were  told  that  the  plaintiff  could  not  recover  on  the  special 
count,  which  set  up  a  contract  by  letter,  if  they  found  tlie  con- 
tract was  '"not  in  writing,"  tlius  leaving  open  the  question  of 
their  right  of  recovery  upon  the  common  counts. 

Am.    St.    Rep.,    Vol.    99-30 
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The  second,  fourth  and  fifth  (marked  sixth  in  the  record)  as 
granted,  were  in  accordance  with  the  views  already  here  ex- 
pressed. 

The  third  prayer  is  in  accordance  with  instructions  approved 
in  Peters  v.  Hilles,  48  Md.  507,  and  other  cases  in  this  court. 

Finding  no  error  the  judgment  will  be  affirmed. 


Parol  Evidence  affecting  a  written  instrument  is  not  ordinarily  ad- 
missible, except  to  complete  the  entire  contract  of  which  the  writinjj 
is  only  a  part,  or  to  show  that  a  writing  which  purports  to  be  a  con- 
tract is  in  fact  no  contract:  Jamestown  Business  College  v.  Allen,  172 
N.  Y.  291,  64  N.  E.  952,  92  Am.  St.  Kep.  740,  and  cases  cited  in  tho 
cross-reference  note  thereto;  Brantingham  v.  Huff,  174  N.  Y.  53,  95 
Am.  St.  Rep.  545,  66  N.  E.  620.  Subsequent  parol  agreements  to  vary 
a  writing  are  disoussed  in  the  monographic  note  to  Harris  v.  Murphy,. 
56  Am.  St.  Eep.  659-672. 

//  a  Buyer  Makes  False  Statements  to  a  Comm-ereial  Agency,  he  may 
become  liable  to  an  action  of  deceit,  or  a  sale  of  goods  made  in  re- 
liance thereon  may  be  rescinded:  Tindle  v.  Birkctt,  171  N.  Y.  520, 
89  Am.  St.  Rep.  822,  64  X.  E.  210;  monographic  note  to  Henry  v. 
Dennis,  85  Am.  St.  Eep.  383. 

The  General  Rules  of  Ees  Judicata  are  stated  in  the  recent  cases  of 
La  Follett  v.  Mitchell,  42  Or.  465,  95  Am.  St.  Rep.  780,  69  Pac.  916; 
White  V.  Ladd,  41  Or.  324,  93  Am.  St.  Rep.  732,  68  Pac.  739;  Garden 
Citv  V.  Merchants'  etc.  Nat.  Bank.  65  Kan.  345,  93  Am.  St.  Rep.  281, 
69  Pac.  325;  Hunter  v.  Hunter,  63  S.  C.  78,  90  Am.  St.  Rep.  663,  41 
S.  E.  33.  As  to  who  are  parties  within  the  doctrine  of  res  judicata^ 
see  the  monographic  note  to  Hill  v.  Bain,  2  Am.  St.  Rep.  876-873. 
It  has  been  held  that  one  not  a  party  to  a  prior  action  is  not  estopped 
by  the  .iaidgment  therein,  although  he  had  notice  of  the  pendency  of 
tiie  action:  Lower  Latham  Ditch  Co.  v.  Louden  etc.  Co.,  27  Colo.  267,, 
83  Am.  St.  Rep.  80,  60  Pac.  629. 


AMERICAN  BOXDTXG   COMPANY  OF  BALTIMORE  v. 
NATIONAL  MECHANICS'  BANK  OF  BALTIMORE. 

[97  Md.  598,  55  Atl.  395.] 

PUBLIC  OFFICER — Interest  on  Funds  Deposited  with  Bank.— 
Tf  an  officer  deposits  public  fumls  with  a  bank,  and  the  bank,  with 
knowledge  of  the  ownership  of  the  money,  pays  interest  tliereon  to- 
the  officer  individually,  the  state  may  recover  from  the  bank  the  in- 
terest   so    diverted,      (p.    471.) 

SUBROGATION.— If  a  Surety  Pays  the  Debt  of  his  principal,, 
his  right  to  subrogate  is  not  restricted  to  tlie  rights  and  remedies 
to  which  the  creditor  was  entitled  against  the  principal,  but  extends 
to  his  rights  and  remedies  against  other  persons  who  were  liable  for 
the  debt  paid.     (p.  472.) 
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SUBROGATION.— If  an  Officer  Deposits  Public  Funds  with  a 
bank,  and  the  bank,  -with  knowledge  of  the  ownership  of  the  money, 
pays  interest  thereon  to  the  officer  individually,  and  the  state  holds 
the  surety  of  the  officer  liable  for  the  diverted  interest,  the  surety 
is  entitled  to  be  subrogated  to  the  rights  of  the  state  against  the 
bank,  and  the  custom  of  banks  to  make  such  payments  is  no  defense. 
(p.  473.) 

SUBROGATION — Exemption  of  Statute  of  Limitations. — A 
surety  of  a  public  officer  who  has  paid  the  state  its  claim  against  hia 
principal,  is  entitled  to  the  benefit  of  every  right,  lien  and  security 
which  existed  in  favor  of  the  state  in  reference  to  the  claim,  includin'i; 
tBe  state's  exemption  from  the  statute  of  limitations,     (pp.  473,  474.) 

W.  I.  Cross,  Edward  Duffy  and  Cowen,  Cross  &  Bond,  for  the 
appellant. 

Randolph  Barton,  Randolph  Barton,  Jr.,  and  Ambler  &  Stew- 
art, for  the  appellee. 

«®»  SCHMUCKEE,  J.  On  October  18,  1902,  the  state  of 
Maryland  recovered  a  judgment  of  $4,951.80  against  the  Ameri- 
can Bonding  Company  of  Baltimore  as  the  surety  on  the  official 
bond  of  James  M.  Vansant  as  clerk  of  the  court  of  common  pleas 
of  Baltimore  City.  The  breach  for  which  the  suit  was  brought 
was  the  failure  by  Vansant  to  account  for  and  pay  over  to  the 
state  certain  money  which  had  been  paid  to  him  by  various  banks 
as  interest  on  funds  received  by  him  in  his  official  capacity  and 
kept  on  deposit  with  such  banks.  Of  the  money  which  he  so  re- 
ceived as  interest  on  funds  belonging  to  the  state  the  sum  of 
$3,774.70  was  paid  to  him  by  the  present  appellee,  the  Xational 
Mechanics'  Bank  of  Baltimore. 

^*^*^  The  American  Bonding  Company  as  surety  paid  the  judg- 
ment to  the  state  and  then  filed  the  present  bill  to  recover 
$3,774.70  of  it  from  the  Xational  Mechanics'  Bank. 

The  bill  alleges  the  appointment  of  Vansant  as  clerk  on  the 
15th  of  Xovember,  1895,  the  filing  by  him  of  an  official  bond 
with  the  bonding  company  as  sole  surety  in  the  penalty  of 
$50,000  and  the  retention  of  the  office  by  him  until  Decem- 
ber 1,  1897.  It  also  avers  that  he  on  or  about  Xovember  IS, 
1895,  at  the  solicitation  of  the  appellee  bank  and  in  pursuance 
of  his  official  duties  opened  an  account  with  it  in  the  name  of 
"James  M.  Vansant,  clerk,"  in  which  he  from  time  to  time  de- 
posited money  belonging  to  the  state  of  Maryland,  collected  by 
him  in  the  performance  of  his  official  duties,  and  that  in  addition 
he  in  each  year,  opened  an  account  with  the  same  bank  entitled 
"James  M.  Vansant,  clerk  special,"  in  which  he  deposited  the 
license  fees  received  by  him  as  clerk  and  that  this  money  was 
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afterward  transferred  by  him  to  the  first-mentioned  account 
standing  in  his  name  as  James  M.  Vansant,  clerk.  Tliat  Vansant 
during  his  occupancy  of  the  position  of  clerk  also  kept  an  indi- 
vidual and  personal  account  in  said  bank  in  his  own  name. 

The  bill  then  alleges  that  the  bank,  well  knowing  that  the 
moneys  deposited  in  the  two  official  accounts  of  Vansant  as  clerk 
belonged  to  the  state  of  Maryland  and  had  been  collected  by  him 
in  the  performance  of  his  official  duties,  allowed  and  paid  to  him 
individually  interest  at  about  the  rate  of  two  per  cent  per  an- 
num on  the  daily  balances  of  the  said  state  funds,  and  the  bill 
states  in  detail  the  amounts  of  interest  so  allowed,  amounting  in 
all  to  $3,774.70,  with  tlie  respective  dates  of  the  several  allow- 
ances. It  is  alleged  that  the  said  payment  was  accomplished  by 
the  bank's  crediting  the  interest  on  the  public  funds  to  the  in- 
dividual account  of  Vansant  and  permitting  him  to  draw  it  out 
on  his  individual  check  and  misappropriate  it,  and  that  it  was 
the  intention  of  the  bank  in  so  doing  to  pay  such  interest  on 
the  public  funds  to  him  for  his  own  personal  use.  It  is  also  al- 
leged that  the  interest  was  so  allowed  by  the  bank  in  pursuance 
of  its  habit  of  dealing  with  *^^^  various  previous  clerks  of  the 
same  court  who  had  deposited  with  it  the  public  funds  under 
their  charge. 

It  is  then  alleged  that  A'ansant  failed  to  account  for  and  pay 
over  to  the  state  the  interest  so  allowed  to  him  on  the  public 
moneys  by  the  bank  in  consequence  of  which  the  suit  was 
brought  by  the  state  against  the  bonding  company  as  his  surety 
and  the  judgment  already  mentioned  was  recovered  against  it 
and  that  it  satisfied  and  paid  the  same  to  the  state.  Tliat  tlic 
judgment  was  thereupon  according  to  law  entered  to  the  use  of 
the  bonding  company,  and  it  caused  execution  to  issue  thereon 
which  was  returned  nulla  bona  and  that  Vansant  is  insolvent. 

The  bill  then  charges  that  the  bank,  by  knowingly  paying  to 
Vansant  individually  interest  on  the  public  funds  deposited  with 
it  by  him,  participated  in  the  misapplication  thus  accomplished 
of  such  interest  and  thereby  became  and  was  responsible  to  the 
state  of  ^Maryland  for  the  amount  of  the  interest,  and  that  the 
bonding  company  by  the  payment  of  the  judgment  recovorod 
against  it  for  the  entire  interest  so  misappropriated  was  sul)ro- 
gatcd  to  the  right  of  the  state  against  the  l)ank  and  is  now  en- 
titled to  recover  from  the  latter  the  $3,774.70  interest  paid  by  it 
which  forms  part  of  the  amount  of  the  judgment.  The  prayer 
of  the  bill  is  for  a  decree  against  the  defendant  for  the  $3,7 T 4. 70 
and  for  further  relief. 
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The  answer  admits  the  deposit  in  the  bank  of  the  public  money 
by  Vansant  to  his  credit  as  clerk  as  in  the  bill  alleged  and  the 
payment  to  him  individually  of  the  several  sums  of  money  in 
the  bill  charged  and  at  the  times  therein  set  forth,  and  also  the 
recovery  of  the  judgment  by  the  state  against  the  appellant  and 
the  satisfaction  thereof  by  it.  It  denies,  however,  that  the  money 
was  paid  in  pursuance  of  any  agreement,  but  asserts  that  it  was 
''spontaneously  and  gratuitously"  credited  to  Vansant's  personal 
account.  The  answer  then,  by  the  way  of  explanation  of  the 
transaction,  asserts  that  for  more  than  thirty  years  prior  to  the 
institution  of  the  suit  it  had  been  the  custom  of  the  banks,  in- 
cluding the  appellee,  in  which  the  clerk  of  the  court  of  common 
pleas  deposited  the  ^^^  public  money  collected  by  him,  to  allow 
to  the  clerk  making  such  deposits  "a.  sum  of  money  which  was 
equivalent  to  what  vrould  have  been  interest  at  the  rate  of  about 
two  per  cent  per  annum"  thereon.  That  such  an  allowance  had 
been  made  to  Gray,  the  clerk  who  preceded  Yansant,  and  that 
when  the  latter  came  into  office  the  same  custom  had  been  fol- 
lowed by  the  appellee  with  him,  and  that  in  that  way  the  money 
referred  to  in  the  bill  had  from  time  to  time  been  placed  to  his 
individual  account,  and  he  had  been  allowed  to  check  it  out  for 
his  own  use.  The  answer  asserts  that  such  custom  of  dealing 
with  the  said  clerks  by  the  banks  was  well  known  to  and  acqui- 
esced in  by  the  state  and  its  officers,  and  also  by  the  appellant 
at  the  time  it  became  surety  upon  Vansant's  bond,  and  that  by 
reason  thereof  the  state  would  have  been  estopped  from  making 
any  claim  against  the  appellee  for  the  money  so  paid  by  it  to 
Vansant,  and  that  the  apj^ellant  is  for  the  same  reason  estopped 
from  asserting  the  claim  set  up  by  it  in  the  present  suit. 

Charles  Hahn,  the  paying  teller  of  the  appellee,  testified  in 
the  court  below  that,  not  wishing  the  bank  to  lose  the  clerk's 
account,  he  called  to  see  Vansant  about  the  time  of  his  appoint- 
ment to  the  clerkship,  but  did  not  find  him  in  his  office,  lie, 
however,  saw  several  other  bank  men  in  the  office  for  the  same 
purpose  as  his  own,  whereupon  he,  in  order  ''to  clinch  the  mat- 
ter," wrote  to  A'ansant  as  follows:  '"Mv  dear  Vansant:  I  am 
happy  to  congratulate  you  on  your  appointment  which  I  heard 
this  morning  with  satisfaction.  I  called  to  talk  with  you  a*  to 
the  'clerk's  account'  with  the  ]\Iechanics'  Bank  where  you  now 
have  it.  We  desire  the  cordial  relation  to  continue,  and  xon 
may  ever  command  us  as  of  old.  If  convenient  we  would  bo 
pleased  to  have  you  call  at  bank  and  see  our  ^Ir.  Ramsav,  presi- 
dent of  the  bank.     Yours,  Charles  Hahn,  paying  teller." 
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John  B.  Eamsay,  the  president  of  the  bank  testified  that  he 
had  no  recollection  of  Vansant's  having  seen  him  in  reference  to 
the  allowance  of  the  two  per  cent  on  the  amount  of  public  money 
to  be  kept  on  deposit  with  the  bank  or  of  having  ^^*^  made  any 
agreement  on  the  subject,  but  he  frankly  admitted  that  two  per 
cent  on  those  deposits  had  been  paid  by  the  bank  to  Vansant 
individually  in  return  for  the  use  of  the  etate  money,  and  said 
that  it  had  been  done  "along  the  line  of  the  custom/' 

James  Bond,  the  president  of  the  appellant,  testified  that  he 
did  not  know  when  his  company  became  surety  on  Vansant's 
bond  that  interest  was  allowed  to  the  clerk  on  deposits  of  state 
money,  but  he  said  that  a  general  impression  or  understanding 
prevailed  that  such  was  the  case,  as  he  expressed  it,  "it  was  in 
the  air.'* 

It  has  already  been  decided  by  us  in  Vansant  v.  State,  9G  Md, 
110,  53  Atl.  711,  that  under  the  circumstances  appearing  from 
the  record  in  this  case  the  sums  of  money  thus  from  time  to  time 
paid  by  the  bank  to  Vansant  individually  were  the  property  of 
the  state,  and  that  it  was  his  duty  to  account  to  the  state  for 
tliem.  We  also  held  in  that  case  that  his  failure  to  account  for 
them  constituted  a  breach  of  his  official  duty  for  which  the 
surety  on  his  bond  was  liable,  and  affirmed  the  judgment  which 
the  state  had  obtained  against  the  surety  for  the  damages  sus- 
tained by  the  breach. 

The  question  now  to  be  determined  is  whether  the  surety 
on  the  clerk's  bond,  having  satisfied  the  state's  judgment,  is 
entitled  to  be  put  by  way  of  subrogation  in  the  place  of  tlie 
state  and  granted  a  decree  against  tlie  Mechanics'  Bank,  tlie 
present  appellee,  for  the  $3,774.70  of  the  state's  money  which  it 
paid  to  Vansant  individually  and  which  was  included  in  the 
amount  of  the  judgment. 

The  theory  of  the  appellant's  case  is  tliat  tlio  bank  so  aid;^! 
and  participated  in  Vansant's  diversion  to  his  own  use  of  tlie 
interest  on  the  deposits  as  to  have  been  equally  guilty  with 
liim  of  the  liroacli  of  duty  thereby  made,  which,  in  view  of 
his  relati(m  to  tlie  deposits,  amounted  to  a  breach  of  trust. 
That  und'.'r  tliose  circumstances  the  state  could  have  recovered 
from  the  bnid-:  the  amount  of  tbe  divorted  inton^st  and  tiiat  flie 
appellant,  having  ns  surety  satisfied  to  the  state  the  amount  of 
its  loss,  is  entitled  to  be  subrogated  to  its  riglits  against  tbe 
Lank  in  the  promises. 

*^^  As  we  said  in  Durkctt  v.  "Mechanics"  Bank.  SG  Md.  403, 
C3   Am.  St.  Picp.  513,  38  Atl.  984:  ••Tliorc  can  be  no  dispute 
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that  as  a  general  principle  all  persons  who  knowingly  participate 
or  aid  in  committing  a  breach  of  trust  are  responsible  for  the 
money  and  may  be  compelled  to  replace  the  fund  which  they 

have  been  instrumental  in  diverting There  is  in  such 

instances  no  primary  or  secondary  liability  as  respects  the  par- 
ties guilty  of  or  participating  in  the  breach  of  trust,  because  all 
are  equally  amenable."  The  participation  by  the  bank  in  the 
breach  of  trust  in  that  case  consisted  in  permitting  the  trustee 
to  deposit  to  his  own  credit  a  check  drawn  to  the  order  of  it'^ 
casliier,  containing  on  its  face  the  words  "to  deposit  to  the  credit 
of  Henry  W.  Claggett,  trustee,"  and  then  to  draw  out  of  bank 
the  amount  of  the  credit  by  his  individual  checks.  Tlie  trustee 
converted  the  money  to  his  own  use.  The  words  which  we  have 
c|uotcd  as  appearing  on  the  check  were  held  to  have  been  an  ex- 
plicit notice  to  the  bank  that  Claggett  was  not  the  owner  of  the 
money  and  that  it  should  not  be  placed  to  his  individual  credit, 
iind  to  have  thus  imparted  to  the  bank  the  requisite  knowledge  to 
alTect  it  with  responsibility.  We  cited  in  that  connection  the 
cases  of  Bundy  v.  Monti  cello  Co.,  84  Ind.  119,  and  American  Ex. 
Bank  v.  Mining  Co.,  ICo  111.  109,  56  Am.  St.  Eep.  236,  46  X.  E. 
202. 

In  Yansant  v.  State,  96  Md.  110,  53  Atl.  711,  when  consider- 
ing the  very  transactions  now  before  us,  we  determined  that 
Yansant  as  clerk  "held  a  fiduciary  relation  to  the  state,  although 
not  a  technical  trustee"  and  that  although  ho  did  not  occupy  the 
precise  relation  that  a  trustee  or  administrator  does  to  his  cestui 
que  trust,  his  position  was  one  of  that  nature  in  respect  to  tliis 
public  money  held  by  him  and  that  he  was  to  be  deemed  as  hold- 
ing it  in  trust  for  the  state.  We  think  it  necessarily  follows 
that  he  and  the  bank,  which  had  undoubtedly  knowledge  of  tlie 
state's  ownership  of  the  funds  deposited  by  him  as  clerk,  should 
be  held  liable,  in  dealing  with  those  funds  and  with  the  sums 
allowed  as  interest  thereon  or  as  a  return  for  their  use,  to  the 
same  measure  of  responsibility  that  was  applied  to  the  dealings 
of  tlie  bank  with  the  trust  fund  in  Duckett's  case.  In  that  case 
the  successor  in  trust  of  the  trustee  who  '^^  had  converted  tlie 
trust  fund  to  his  own  use,  was  allowed  to  recover  the  amount 
of  the  converted  fund  from  the  bank.  Upon  the  same  principles 
the  state  would  have  been  able  to  recover  from  the  present  aj)- 
pellee  the  interest  on  public  money  which  Yansant  with  its  aid 
converted  to  his  use. 

It  remains  to  be  determined  whetlier  the  appellant,  having  as 
surety  paid  to  the  state  the  amount  of  its  money  tlius  converLcd 
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by  Yansant  to  his  own  use,  is  entitled  to  be  subrogated  to  the 
rights  of  the  state  and  recover  from  the  appellee  the  $3,774.70  of 
that  money  which  consisted  of  interest  paid  by  it  to  him  on  the 
state's  deposits. 

The  general  equitable  doctrine  of  subrogation,  by  which  a 
surety  who  has  paid  the  debt  of  his  principal  becomes  entitled 
to  all  of  the  rights  of  the  creditor  against  the  principal  debtor 
and  to  the  benefit  of  all  securities  for  the  debt  held  by  the 
former  against  the  latter,  is  universally  recognized.  We  are, 
however,  in  this  case  asked  to  go  a  step  further  and  hold  that 
under  such  circumstances  the  right  of  subrogation  is  not  re- 
stricted to  the  rights  and  remedies  to  which  the  creditor  was  en- 
titled against  the  principal,  but  extends  to  his  rights  and 
remedies  against  other  persons  who  were  liable  for  the  debt 
which  has  been  satisfied  by  the  surety.  We  are  not  aware  that 
this  court  has  ever  been  called  upon  to  pass  on  that  precise 
proposition,  but  the  expressions  which  it  has  used  in  defining  the 
right  of  subrogation  are  broad  enough  to  include  the  principle 
upon  which  the  proposition  rests.  In  Orem  v.  Wrightson.  51 
Md.  34,  34  Am.  Eep.  286,  the  court  say  of  the  doctrine  of  sub- 
rogation: ''It  is  not  founded  on  contract,  but  has  its  origin  in 
a  sense  of  natural  justice.  So  soon  as  a  surety  pays  tlie  debt 
of  the  principal  debtor,  equity  subrogates  him  to  the  place  of 
the  creditor  and  gives  him  every  right,  lien  and  securitv  to 
which  the  creditor  could  have  resorted  for  the  payment  of  his 
debt."  In  Ghiselin  v.  Ferguson,  4  Har.  &  J.  521,  it  is  said 
that  if  a  surety  paying  the  debt  of  his  principal  shall  be  consid- 
ered to  stand  in  the  place  of  the  creditor  "for  any  one  purpose 
to  answer  the  ends  of  justice  the  court  cannot  understand  wliy 
he  may  not  be  so  considered  for  every  purpose  where  the  same 
ends  are  in  view." 

^^^  Tliat  the  doctrine  of  subrogation  does  go  to  the  extent  of 
giving  to  the  surety,  who  has  paid  the  debt  of  the  princi))al.  tlio 
benefit  of  the  rights  and  remedies  of  the  creditor  against  all 
persons  who  were  liable  for  the  debt  is  both  asserted  l)y  text- 
writers  and  sustained  by  the  authority  of  many  decided  ca<o?: 
Bavlies  on  Sureties  and  Guarantors,  35S ;  Eooker  v.  P)en>on.  S3 
Ind.  250;  McCormick  v.  Irwin,  35  Pa.  St.  Ill;  Blake  v.  Trad- 
ers' Bank,  145  :\rass.  13,  12  X.  E.  414.  This  is  es]iccial!y  held 
to  be  triie  of  the  sureties  of  a  fiduciary  who  are  compelled  to 
answer  for  his  broach  of  truf^t,  and  ihey  have  repeatedly  been 
subrogated  to  the  rights  and  remedies  of  both  the  trustee  and  tlie 
cestui  que  trust  against  the  fiduciary  and  those  participating  in 
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the  wrongful  act :  Sheldon  on  Subrogation,  sec.  89 ;  24  Am.  & 
Eng.  Ency.  of  Law,  216  et  seq.,  and  cases  there  cited;  Wilson  v. 
Doster,  42  N.  C.  231;  Edmunds  v.  Tenable,  1  Pat.  &  H.  121; 
Boone  Co.  Bank  v.  Byrum,  68  Ark.  71,  56  S.  W.  532;  Blake  v. 
Traders'  Xat.  Bank,  145  Mass.  13,  12  N.  E.  414. 

The  facts  of  the  present  case  in  our  opinion  bring  it  within 
the  class  of  cases  last  referred  to,  and  we  think,  both  upon  prin- 
ciple and  authority,  the  appellant  should  be  subrogated  to  the 
right  of  the  state  to  recover  from  the  appellee  as  a  participant 
in  Vansant's  breach  of  trust  in  receiving  to  his  personal  credit 
and  converting  to  his  own  use  the  $3,774.70  allowed  to  him  by 
the  appellee  in  return  for  the  use  of  the  state's  monev  deposited 
to  his  credit  as  clerk  of  the  court  of  common  pleas.  Without  the 
aid  of  the  appellee  the  $3,774.70  never  would  have  been  de- 
posited to  his  individual  credit,  and  could  not  have  been  drawn 
out  by  his  individual  check.  Xot  only  was  the  first  step  in  the 
diversion  of  this  money,  which  of  right  belonged  to  the  state, 
taken  by  the  appellee  in  entering  it  to  Vansant's  credit,  but  in 
view  of  the  facts  surrounding  the  deposit  of  the  public  funds 
with  the  appellee,  the  letter  written  to  him  by  its  teller  amounted 
to  a  virtual  invitation  to  him  to  deposit  those  funds  with  it  for 
a  consideration  to  be  enjoyed  by  him  as  an  individual. 

The  practice  and  custom  of  the  appellee  and  other  banks  in 
allowing  clerks  of  court  interest  for  their  individual  use  on 
^^^"^  deposits  of  public  funds  set  up  in  the  answer  can  afford  no 
defense  to  the  appellee.  It  was  distinctly  held  in  Vansant  v. 
State,  96  Md.  110,  53  Atl.  711,  that  such  custom  interposed  no 
obstacle  to  a  recovery  by  the  state  of  the  very  money  now  in 
question  from  Vansant,  and  the  same  principle  must  be  applied 
to  the  present  suit  to  enforce  by  way  of  subrogation  the  state's 
right  to  recover  it  from  the  appellee  as  a  participant  in  Van- 
sant's breach  of  trust. 

The  appellant,  being  subrogated  to  the  right  of  the  state  in  re- 
spect to  its  claim  against  the  appellee,  is  entitled  to  the  benefir. 
of  every  right,  lien  and  security  which  existed  in  favor  of  tlie 
state  in  reference  to  the  claim.  Among  these  mav  properly  lie 
classed  the  state's  exemption  from  the  running  of  limitations 
against  it.  In  Orem  v.  Wrightson,  51  Md.  34,  34  Am.  Picj).  2^C>^ 
it  was  held  that  a  surety  who  had  paid  the  debt  of  the  principal 
to  the  state  was  entitled  to  enjoy  by  subrogation  the  right  of 
priority  over  other  creditors  in  the  distribution  of  the  a>s(>ts 
of  the  principal  debtor  which  would  have  existed  in  favor  of  the 
state  as  a  creditor  had  the  claim  been  asserted  bv  it.     Tlie  rea- 
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Boning  which  led  our  predecessors  to  the  conclusion  there  arrived 
at  requires  us  to  hold  that  the  present  appellant  is  entitled  to 
stand  in  the  state's  position  in  reference  to  its  claim  against 
the  appellee  and  enjoy  its  exemption  from  the  operation  of  the 
statute  of  limitations. 

For  the  reasons  stated  by  us  the  decree  appealed  from  must  be 
reversed,  and  as  it  is  apparent  that  the  appellant  is  entitled  to 
recover  we  will  not  remand  the*  case  but  will  enter  judgment  in 
its  favor  for  the  principal  amount  of  its  claim. 

Decree  reversed  and  decree  entered  in  this  court  in  favor  of 
the  appellant  against  the  appellee  for  $3,774.70  with  interest 
from  this  date  and  costs  above  and  below. 
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3.  Sureties  and  Guarantors. 
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e.     Person  Pajring  Purchase  Money. 

1.     Subrogation  to  Vendor's  Lien. 
X.     Purchasers  at  Judicial  Sales. 

a.  Kight  to  Subrogation  in  General. 

b.  Purchasers  at  Execution  Sale. 

c.  At  Foreclosure  Sale. 

d.  At  Probate  Sale. 
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d.  Copartners. 

e.  Cosureties. 

I.    Introductory. 

a.  Definition. — "Subrogation  is  the  substitution  of  one  person  in 
place  of  another,  whether  as  a  creditor  or  as  the  possessor  of  any  other 
rightful  claim,  so  that  he  who  is  substituted  succeeds  to  the  right  of 
the  other  in  relation  to  the  debt  or  claim,  and  its  rights,  remedies 
or  securities":  Jackson  Co.  v.  Boylston  Mut.  Ins.  Co.,  139  Mass.  508,, 
52  Am.  Eep.  728,  2  N.  E.  103.  To  the  same  effect,  see  Johnson  v. 
Barrett,  117  Ind.  551.  10  Am.  St.  Eep.  83,  19  N.  E.  199;  Ileuser  v. 
Sharman,  89  Iowa,  355,  48  Am.  St.  Eep.  390,  56  N.  W.  525;  Boston 
Safe  Deposit  etc.  Co.  v.  Thomas,  59  Kan.  470,  53  Pac.  472;  New 
Orleans  Nat.  Bank  v.  Eagle  Cotton  etc.  Co.,  43  La.  Ann.  814,  9  South. 
442;  Hutchinson  v.  Crutcher,  98  Tenn.  421,  39  S.  W.  725;  Evison  v. 
Hallock,  108  Wis.  249,  83  N.  W.  1102;  Swartz  v.  Siegel,  117  Fed.  13. 
It  has  been  styled  a  legal  fiction  whereby  an  obligation  which  has 
been  discharged  by  a  third  person,  is  treated  as  still  subsisting  for  his 
benefit,  so  that  by  means  thereof  one  creditor  is  substituted  to  the 
rights,  remedies  and  securities  of  another:  Aetna  Life  Ins.  Co.  v. 
Middleport,  124  U.  S.  534,  8  Sup.  Ct.  Eep.  625;  Lawrence  v.  United 
StateSj  71  Fed.  228.  When  one  person  has  been  required  to  pay  tlie 
debt  of  another,  equity,  as  far  as  it  can  be  done  without  just  ground 
of  complaint  by  others,  substitutes  him  to  all  the  rights  and  reme- 
dies of  the  creditor  against  the  debtor:  Schilb  v.  ^loon,  50  W.  Va. 
47,  40  S.  E.  329.  Subrogation  is  "used  to  prevent  one  person  who,, 
while  acting  with  clean  hands  to  protect  himself,  incidentally  but 
necessarily  lifts  a  burden  from  another,  giving  him  aid  which  he 
cannot  iu  justice  eontiuue  to  eujoy  without  indemnifying  such  person 
against  loss  in  the  transaction":   Larson  v.  Oisefos,  118  Wis.  3GS,  95 

N.  w.  ;«»<t. 

The  doctrine  of  subrogation  is  not  a  fixed  and  inflexible  rule  of 
law  or  equity.  It  does  not  owe  its  origin  to  statute  or  custou).  ft 
is  a  creature  of  courts  of  equity,  invented  and  applied  by  them  to- 
do  justice,  in  a  particular  case,  and  under  a  particular  state  of  facts, 
where  the  law  is  powerless  in  the  premises:  Arlington  State  Bank  v. 
Paulsen,  57  Neb.  717,  78  N.  W.  303.  See,  too,  Acer  v.  Hotchkiss,  97 
N.   y.  395;  Pease  v.  Egan,  Kil  X.  Y.  202,  30  N.  E.  102.     It  does  not. 
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depend  upon  privity  or  contract;  nor  is  it  limited  in  its  application 
to  sureties  and  quasi  sureties.  But  it  is  the  mode  whereby  equity 
•compels  the  ultimate  discharge  of  an  obligation  by  him  who  ought  to 
pay  it;  and  it  is  broad  enough  to  include  every  instance  in  which 
one  person,  who,  not  being  a  mere  volunteer,  pays  a  debt  which  in 
justice,  equity  and  good  conscience  ought  to  be  paid  by  another:  Davis 
V.  Schlemmer,  150  Ind.  472,  50  IST.  E.  373;  Boston  Safe  Deposit  etc. 
€o.  V.  Thomas,  59  Kan.  470,  53  Pac.  472;  Flannary  v.  Utley,  9  Ky. 
Law  Eep.  581,  3  S.  W.  412,  5  S.  W.  878;  Stewart  v.  Parcher  (Minn.), 
98  N.  W.  650;  Arnold  v.  Green,  116  N.  Y.  566,  23  N.  E.  1;  Durante 
V.  Eaunaco,  72  N.  Y.  Supp.  1048,  65  App.  Div.  435;  Bender  v.  George, 
■92  Pa.  St.  36;  Miller's  Appeal,  119  Pa.  St.  620,  13  Atl.  504;  NaUa 
V.  Farrish.  98  Va.  130,  34  S.  E.  985. 

b.    Kinds  of  Subrogation. 

1.  Legal  Subrogation. — There  are  known  to  the  law  two  kinds  of 
fiubrogation — legal  and  conventional.  Ordinarily,  when  the  term  is 
used  without  qualification,  legal  subrogation  is  meant — that  is,  the 
right  to  substitution  which  springs  as  a  matter  of  course  from  the 
mere  fact  of  the  payment  of  a  debt  without  any  agreement  to  that 
effect  between  the  parties.  It  is  in  this  sense  that  we  have  attempted 
to  define  subrogation  in  the  two  preceding  paragraphs:  See  Wilkins 
V.  Gibson,  113  Ga.  31,  84  Am.  St.  Eep.  204,  38  S.  E.  374;  Home  Sav, 
Bank  v.  Bierstadt,  168  111.  618,  61  Am.  St.  Eep.  146,  48  N.  E.  161. 

2.  Conventional  Subrogation  arises,  not  by  force  of  law,  but  by 
reason  of  au  agreement  by  the  parties  that  a  third  person  or  one 
having  no  previous  interest  in  the  matter  involved  shall,  upon  dis- 
charging an  obligation  or  paying  a  debt,  be  substituted  in  the  place 
of  the  creditor  in  respect  to  such  rights,  remedies,  and  securities  as 
he  may  have  against  the  debtor:  Wilkins  v.  Gibson,  113  Ga.  31,  84 
Am.  St.  Eep.  204,  38  S.  E.  374;  Home  Sav.  Bank  v.  Bierstadt,  168  111. 
618,  61  Am.  St.  Eep.  146,  48  X.  E.  161;  Barker  v.  Boyd,  24  Ky. 
Law  Eep.  1389,  71  S.  W.  528.  It  has  been  said  that  conventional 
subrogation  can  result  only  from  an  express  agreement,  either  with 
the  debtor  or  creditor,  and  that  it  is  not  enough  that  a  person 
paying  the  debt  of  another  shall  do  so  merely  upon  the  under- 
standing on  his  part  that  he  should  be  subrogated  to  the  rights  of 
the  creditor:  New  Jersey  etc.  Ey.  Co.  v.  Wortendyke,  27  N.  J.  Eq. 
C58;  Seeley  v.  Bacon  (X.  J.  Eq.),  34  Atl.  139.  It  is  not  to  be  under- 
Btood  from  this,  however,  that  an  agreement  for  subrogation  will 
never  be  implied:  Wilkins  v.  Gibson,  113  Ga.  31,  84  Am.  St.  Een. 
204,  38  S.  E.  374;  Houser  v.  Sharman,  89  Iowa,  3;"5,  48  Am.  St. 
Eep.  390,  56  N.  W.  525.  The  agreement  may  be  mmle  between  the 
debtor,  creditor,  and  tlie  third  person,  or  between  the  creditor  and 
the  third  person,  or  even  between  the  debtor  and  the  third  person 
60  long  as  the  creditor  is  not  thereby  prejudiced:  Patterson  v.  Clark, 
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96  Ga.  494,  23  S.  E.  496;  Citizens'  Nat.  Bank  v.  Wert,  26  Fed.  294; 
Fivel  V.  Zuber,  67  Tex.  275,  3  S.  W.  273,  citing  Fuller  v.  Hollis,  57 
Ala.  435;  Mitchell  v.  Butt,  45  Ga.  162;  Caudle  v.  Murphy,  89  IlL 
352;  New  Jersey  etc.  Ry.  Co.  v.  Wortendyke,  27  N.  J.  658;  Owen 
V.  Cook,  3  Tenn.  Ch,  78;  Morgan  v.  Hammett,  23  Wis.  34.  Compare 
Harrison  v.  Bisland,  5  Rob.  (La.)  204;  Hoyle  v.  Cazabat,  25  La. 
Ann.  438;  Brice  v.  Watkins,  30  La.  Ann.  21.  But  substitution  can- 
not be  brought  about,  probably,  by  a  contract  between  the  debtor 
and  a  stranger  to  which  the  creditor  is  not  a  party,  as  to  a  part 
only  of  the  debt:  Smith  v.  Morrison  (Tex.  Civ.  App.),  29  S.  W. 
1116. 

c.  Equitable  Basis  and  Nature  of  Subrogation. — Legal  subrogatioa 
is  not  founded  upon  contract  or  privity  or  strict  suretyship.  It  is 
born  of  equity,  and  results  from  the  natural  justice  of  placing  the 
burden  where  it  ought  to  rest.  It  does  not  flow  from  any  fixed  ruld 
of  law,  but  rather  from  principles  of  justice,  equity,  and  benevolence. 
It  is  a  purely  equitable  result,  depending  like  other  equitable  doc- 
trines upon  the  facts  and  circumstances  of  each  particular  case  to 
call  it  forth.  It  is  a  device  adopted  or  invented  by  equity  to  com- 
pel the  ultimate  discharge  of  a  debt  or  obligation  by  him  who  ia 
good  conscience  ought  to  pay  it:  Opp  v.  Ward,  125  Ind.  241,  21  Am. 
St.  Rep.  220,  24  N.  E.  974;  Spaulding  v.  Harvey,  129  Ind.  106,  2S 
Am.  St.  Rep.  176,  28  N.  E.  323;  Clark  v.  Marlow,  149  Ind.  41 '  48 
N.  E.  359;  Crippen  v.  Chappel,  35  Kan.  499,  57  Am.  Rep.  187,  IT 
Pac.  453;  Emmert  v.  Thompson,  49  Minn.  386,  32  Am.  St.  Rep.  566, 
52  N.  W.  31;  Ocoboek  v.  Baker,  52  Neb.  447,  66  Am.  St.  Rep.  519, 
72  N.  W.  582;  Boicce  v.  Conover,  63  N.  J.  Eq.  273,  53  Atl.  910; 
Kinkead  v.  Ryan,  64  N.  J.  Eq.  454,  53  Atl.  1053;  Kolb  v.  National 
Surety  Co.,  176  N.  Y.  233,  68  N.  E.  247;  Grainger  v.  Lindsay,  12.1 
N.  C.  216,  31  S.  E.  473;  Cottrell's  Estate,  23  Pa.  St,  294;  Mosier's 
Appeal,  56  Pa.  St.  76,  93  Am.  Dec.  783;  Forest  Oil  Company's  Appeal, 
118  Pa.  St.  138,  4  Am.  St.  Rep.  584,  12  Atl.  442;  Tarver  v.  Land 
Mtg.  Bank,  7  Tex.  Civ.  App.  425,  27  S.  W.  40;  Hullings  v.  Hulling? 
Lumber  Co.,  38  W.  Va.  315,  18  S.  E.  620;  Memphis  etc.  R.  R.  v. 
Dow,  120  IT.  S.  287,  7  Sup.  Ct.  Rep.  482;  The  Jersey  City,  43  Fed. 
106;  Matthews  v.  Fidelity  Title  etc.  Co.,  52  Fed.  687;  Goodyear 
Shoe  Machinery  Co.  v.  Dancel,  319  Fed.  692.  The  law,  however,  j<? 
as  fond  of  the  principle  as  is  equity,  wherever  it  can  be  made  avail- 
able in  legal  procedure:  Stevens  v.  King,  84  Me.  291,  24  Atl.  850. 
See,  too,  Hull  v.  Myers,  90  Ga.  674,  682,  16  S.  E.  653.  And,  while 
the  right  to  subrogation  is  not  based  upon  contract,  it  may  be  qunl- 
ified  and  controlled  by  the  express  agreement  of  the  parties;  and 
their  rights,  in  that  respect,  may  be  made  whatever  they  choose  to 
make  them:  Henderson-Achert  Lithographic  Co.  v.  John  Shillito  Co., 
64  Ohio  St.  236,  83  Am.  St.  Rep.  745,  60  N.  E.  295.  See  "Conven- 
tional Subrogation,"  ante. 
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d.    Origin,  Growth,  and  Expansion  of  the  Doctrine. 

1.  In  General. — ChancelloT  Kent  says  that  the  doctrine  of  sub- 
rogation is  familiar  to  the  civil  law  and  the  law  of  those  countries 
in  which  that  system  essentially  prevails  but  that  it  is  equally  well 
known  in  the  English  chancery:  Cheesebrough  v.  Millard,  1  John?. 
Ch.  409,  7  Am,  Dec.  494.  It  is  not  improbable  that  the  prevalence 
of  the  doctrine  in  the  civil  law  suggested  its  adoption  from  that 
system   of    jurisprudence   by   the     early   English   chancellors.     Many 

authorities  regard  the  Eoman  law  as  its  source.  But  however  this 
may  be,  it  has  long  been  an  established  branch  of  equity  juris- 
prudence, and  its  importance  has  gradually  increased  until  the  fre- 
quency of  its  application  is  surprising:  See  Wilkins  v.  Gibson,  113 
Ga,  31,  84  Am.  St.  Kep.  204,  38  S.  E.  374;  Shinn  v.  Budd,  14  N.  J. 
Eq.  234;  Neely  v.  Jones,  16  W.  Va.  625,  37  Am.  Eep.  794;  Prairie 
State  Bank  v.  United  States,  164  V.  S.  227,  17  Sup.  Ct.  Eep.  142. 

2.  Present  Status  and  Liberality. — Since  the  doctrine  of  subro- 
gation was  ingrafted  on  English  equity  jurisprudence,  it  "has  beea 
steadily  expanding  and  growing  in  importance  and  extent  in  its  ap- 
plication to  various  subjects  and  classes  of  persons":  Home  Sav. 
Bank  v.  Bierstadt,  168  111.  618,  61  Am.  St.  Kep.  146,  48  N.  E.  161; 
Heuser  v.  Sharman,  89  Iowa,  355,  48  Am.  St.  Eep.  390,  56  N.  W. 
525;  George  v.  Butler,  16  Utah,  111,  50  Pac.  1032;  Emmert  v.  Thomp- 
son, 49  Minn.  386,  32  Am.  St.  Rep.  566,  52  N.  W.  31;  Dorrah  v. 
Hill,  73  Miss.  787,  19  South.  961;  Eachal  v.  Smith,  101  Fed.  159. 
"The  doctrine  of  subrogation  or  substitution,  at  first  applied  in 
behalf  of  those  who  were  bound  by  the  original  security  with  the 
principal  debtor,  has  been  greatly  extended,  and  the  principle,  mod- 
ified to  meet  the  circumstances  of  cases  as  they  have  arisen,  has 
been  applied  in  favor  of  volunteers  intervening  subsequently  to  the 
original  obligation,  and  as  between  different  classes  of  sureties,  and 
in  the  marshaling  of  assets,  and  prescribing  the  order  in  which 
property  and  funds  shall  be  subjected  to  the  discharge  of  different 
classes  of  obligations,  and  as  between  classes  of  creditors,  so  as 
to  do  substantial  justice  in  each  case":  Barnes  v.  Mott,  04  N.  Y. 
397,  21  Am.  Eep.  625.  The  remedy,  then,  is  no  longer  confined  to 
sureties  and  quasi  sureties,  but  includes  so  wide  a  range  of  persons 
and  subjects  that  it  has  been  denominated  the  mode  whereby  equity 
compels  the  ultimate  payment  of  an  obligation  by  him  who  in  justice, 
equity,  and  good  conscience  ought  to  pay  it:  Arnold  v.  Green,  116 
N.  Y.  5G6,  23  N.  E.  1;  "Definition,"  ante. 

No  doctrine  of  equity  jurisprudence  is  more  beneficent  in  its' 
operation  than  is  subrogation,  and  perhaps  none  stands  in  higher 
favor:  Chaplin  v.  Sullivan,  128  Ind.  50,  27  N.  E.  425;  Sands  v.  Dur- 
ham, 99  Va.  263,  86  Am.  St.  Rep.  884,  38  S.  E.  145.  No  general 
rule  can  be  laid  down  which  will  afford  a  test  in  all  cases  for  it3 
application;    whether   or   not   the   doctrine   is   applicable   in   any  par- 
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ticular  case  depends  upon  its  particular  facts  and  circumstances, 
the  principle  not  being  enforced  as  a  matter  of  legal  right,  but  In 
■order  to  subserve  the  ends  of  justice  in  the  particular  controversy 
«nder  consideration:  Boston  Safe-Deposit  etc.  Co,  v.  Thomas,  59 
Kan,  470,  53  Pac.  472;  Aultman-Miller  &  Co.  v.  Bishop,  53  Neb. 
545,  74  N,  W.  55;  Gordan  v,  Stewart  (Neb.),  96  N,  W,  624;  In  re 
Mosier,  56  Pa.  St.  76,  93  Am,  Dec,  783,  Subrogation  has  been  al- 
lowed, it  is  said,  upon  the  broad  principle  that  to  deny  it,  under  tho 
facts  and  circumstances  involved,  would  violate  the  plainest  prin- 
ciples of  justice:  Arlington  State  Bank  v,  Paulsen,  57  Neb.  717,  78 
N.  W.  303.  Of  course,  it  is  not  a  universal  remedy  for  all  who  have 
lost  their  money  in  paying  obligations  for  which  others  are  primarily 
bound:  Berry  v.  Bullock,  81  Miss,  463,  33  South,  410.  The  sphere  of 
its  application  has  many  limitations,  as  will  hereafter  appear. 

The  remedy  of  subrogation  is  well  calculated  to  effect  justice  as 
between  those  bound  to  perform  the  same  duty  or  discharge  the 
•same  obligation,  whether  or  not  they  are  bound  in  the  same  degree, 
■smd  it  has  nothing  of  form  nor  of  technicality  about  it.  "He  who, 
in  administering  it,  would  stick  in  the  letter,  forgets  the  end  of  its 
creation,  and  perverts  the  spirit  which  gave  it  birth.  It  is  the 
■creature  of  equity,  and  real  essential  justice  is  its  object":  Ender3 
V.  Brune,  4  Band.  (Va.)  447;  Hawker  v.  Moore,  40  W.  Va.  49,  20 
-S.  E.  848;  Schieb  v.  Moon,  50  W,  Va.  47,  40  S.  E,  329. 

II,     Circumstances  Affecting  and  Controlling  Subrogation. 

a.  Principles  of  Equity  Generally, — The  doctrine  and  practice  of 
•subrogation,  being  of  equitable  origin  and  nature,  its  operation  is 
■controlled  and  governed  by  the  principles  of  equity:  Springer  v. 
Foster,  27  Ind,  App.  15,  60  N,  E,  720;  Sheppard  v.  Messenger  (Iowa), 
77  N,  W.  515.  While  subroga'tion  exists  solely  for  the  purpose  of 
accomplishing  substantial  justice,  it  is  possible  that  in  all  cased 
where  it  is  invoked  there  must,  in  addition  to  the  inherent  justice 
•of  the  case,  concur  therewith  some  established  principle  of  equity 
jurisprudence,  as  recognized  and  enforced  by  courts  of  chancery. 
Thifl  is  the  view  taken  by  the  Nebraska  courts  and  apparently  by 
the  Wisconsin:  Seiroe  v.  Homan,  50  Neb.  601,  70  N,  W.  244;  Meeker 
V,  Larson  (Neb,),  90  N.  W,  958;  Gordon  v,  Stewart  (Neb.),  96  N, 
W,  624;  Blodgett  v.  Hitt,  29  Wis,  169,  183, 

b.  Intervening  Rights  and  Equities. — Since  subrogation  is  a 
■creature  of  equity,  it  must  be  enforced  with  a  due  regard  to  the 
rights,  legal  or  equitable,  of  others.  It  cannot  be  invoked  so  as 
work  injustice,  or  defeat  a  legal  right,  or  overthrow  a  superior  or 
perhaps  even  an  equal  equity,  or  displace  an  intervening  right  or 
title:  Makeel  v,  Ilotcbkiss.  190  111,  311,  83  Am,  St.  Eep.  131,  60 
N,  E,  524;  Bartholomew  v.  First  Nat.  Bank,  57  Kan.  594,  47  Pac, 
519;  Gray  v,  Zellmer,  66  Kan.  514,  72  Pac.  228;  Gaskcll  v,  Iluffaker, 
20  Ky.  Law  Kep.  L555,  49  S.  W,  770;  Band  v.  Cutler,  155  Mass.  451, 
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29   N.   E.   1085;   Dwight   v.   Scranton   Lumber   Co.,   82   Mich.   624,  47 
N.  W.  102;   Gerdine  v.  Menage,  41  Minn.  417,  43  N.  W.  91;  Eice  v. 
Winters,  45  Neb.  517,  63  N.  W.  830;  Hayden  v.  Huff,  60  Neb.  625,  83 
N.   W.   920;    Union   Trust   Co.   v.   Monticello   etc.   Ky.   Co.,   63   N.   Y. 
311,  20  Am.  Rep.  541;   Vaughan  v.  Jeffreys,  119  N.  C.  135,  26  S.  E. 
94;  Cutchin  v.  Johnston,  120  N.  C.  51,  26  S.  E.  698;  Budd  v.  Oliver, 
148  Pa.  St.  194,  23  Atl.  1105;  Musgrave  v.  Dickson,  172  Pa.  St.  629. 
51    Am.    St.    Rep.    765,    33    Atl.    705;    Shimp's   Assigned    Estate,    197 
Pa.  St.  128,  46  Atl.  1037.     If  there  should  be  any  who,  by  any  rule 
of   strict   law,   or   in   equity   and   good   conscience,   stands   on   higher 
ground  or  for  any  reason  has  a  better  right,  he  will  not  be  displaced 
or   hig   right    disturbed;    for   that   is   the   essence    of   the    doctrine": 
Hawker  v.  Moore,  40  W.  Va.  49,  20  S.  E.  848.     Thus,  the  right   of 
subrogation   does   not   exist   in   favor   of   a   second   mortgagee   to   tho 
prejudice    of   the   paramount   lien;    Skinkle   v.   Huffman,   52   Neb.    20, 
71    N.   W.   1004.     Nor   can   the   right   prevail   against   bona   fide   pur- 
chasers or  those  in  a  like  position:  Richards  v.  Griffith,  92  Cal.  493, 
27    Am.    St.    Rep.    156,    28    Pac.    484;    Ahern    v.    Freeman,    46    Minn. 
156,   24   Am.   St.   Rep.   206,  48  N.  W.   677;   Amick  v.  Woodworth,  58 
Ohio  St.  S6,  50  N.  E.  437.     A  surety  on  a  note  secured  by  a  trust 
deed,   who   has   paid   the   debt   secured,   cannot   enforce   the   lien   for 
reimbursement   in   such   a   manner   as   to   affect   the   right   to  redeem 
of  one  who  purchases  the  land  at   execution  sale:   James  v.  Jaques, 
26  Tex.  320,  82  Am.  Dec.  613.     And  if  money  is  loaned  to  a  railway 
company  in  the  ordinary  course  of  business,  without  any  agreement 
as   to   the   use   to   be   made   of   it,   and   is   paid   out   to   laborers   and 
supplymen,   after  which   the   company  goes   into   the   hands   of   a   re- 
ceiver,  the  persons   making  the   loans  are   not   entitled   to  be   subro- 
gated  to   the   claims   paid  with   the  money  loaned,  as   against   mort- 
gagees  of  the   railway:    Fidelity  Ins.   etc.   Co.  v.   Shenandoah  Valley 
E.  R.  Co.,  86  Va.  1,  19  Am.  St.  Rep.  858,  9  S.  E.   759. 

c.  Solvency  of  Debtor. — The  right  to  be  subrogated  to  the  se- 
curities of  one  who  has  been  paid  does  not  depend  upon  the  solvency 
or  insolvency  of  the  debtor,  but  upon  the  circumstances  attending 
the  payment  of  the  debt  to  which  the  security  was  incident: 
Spaulding  v.  Harvey,  129  Ind.  106,  28  Am.  St.  Rep.  176,  2S  N.  E. 
323. 

d.  Usury. — Ordinarily,  there  is  no  basis  for  the  application  of  equi- 
table doctrine  of  subrogation,  where  the  claim  thereto  grows  out  of  an 
agreement  which  is  void  by  reason  of  usury:  Trible  v.  Nichols,  53  Ark. 
271,  22  Am.  St.  Rep.  190,  13  S.  W.  79G;  Roe  v.  Kiser,  62  Ark.  92,  54 
Am.  St.  Rep,  288,  34  S.  W.  534;  Perkins  v.  Hall,  105  N.  Y.  539, 
12  N.  E.  48.  Still,  the  fact  that  one  who  has  loaned  money  to 
discharge  a  prior  encumbrance  has  charged  usury  will  not  deprive 
him  of  the  right  to  subrogation  to  the  rights  of  the  prior  encum- 
brancer,  if  he   has  an   agreement  to   that   effect,   and   is   not   seeking 
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to  collect  more  than  the  principal  and  legal  interest  of  his  debt. 
At  least  such  is  the  conclusion  reached  in  Wilkins  v.  Gibson,  113- 
Ga.  31,  84  Am.  St.  Rep.  204,  38  S.  E.  374. 

e.  Laches  and  Negligence. — The  right  to  subrogration,  being  one 
of  equity  merely,  must  ordinarily  be  exercised  with  due  diligence. 
It  may  be  lost  through  laches:  Atkins  v.  Nordyke,  8  Kan,  App.  855, 
54  Pac.  328;  Ocobock  v.  Baker,  52  Neb.  447,  6Q  Am.  St.  Rep.  519,. 
72  N.  W.  582;  Gring's  Appeal,  89  Pa.  St.  336;  Coonrod  v.  Kelly,. 
119  Fed.  841.  For  example,  it  has  been  held  that  a  vendee  of  land, 
satisfying  a  mortgage  thereon  and  canceling  it,  will  not  be  sub- 
stituted in  the  place  of  the  mortgagee  where,  through  his  gross 
neglect,  he  has  failed  to  discover  the  existence  of  a  prior  encum- 
brance on  the  land  under  which  it  is  sold:  Garwood  v.  Eldridge,  2 
N.  J.  Eq.  145,  34  Am.  Dec.  195.  And  a  person  loaning  money  to 
pay  off  a  mortgage  with  an  agreement  for  a  new  one  cannot  be 
subrogated  to  the  rights  of  the  first  mortgagee,  as  against  a  judg- 
ment rendered  against  the  mortgagor  before  the  execution  of  the 
mortgage,  which  an  examination  of  the  records  would  have  dis- 
closed: Mather  v.  Jenswold,  72  Iowa,  550,  13  N.  W.  512,  34  N.  W. 
327;  Fort  Dodge  Bldg.  etc.  Assn.  v.  Scott,  86  Iowa,  431,  53  N.  W. 
283.  So,  it  has  been  decided  that  if  a  party  otherwise  entitled  to 
be  subrogated  to  the  rights  of  a  judgment  creditor,  delays  until  twt> 
hours  before  a  sale  under  the  judgment  is  to  take  place,  and  then 
makes  application  for  subrogation,  he  must  excuse  his  laches  and 
make  out  a  clear  case,  to  warrant  the  court  in  arresting  the  pro- 
ceedings and  granting  him  relief:  Forest  Oil  Company's  Appeals, 
118  Pa.  St.  138,  4  Am.  St.  Rep.  584,  12  Atl.  442.  However,  subro- 
gation is  often  allowed  notwithstanding  there  is  more  or  less  neg- 
ligence, and  it  may  be  said  that  negligence  which  does  not  increase 
the  burdens  of  any  lienholder  does  not  prevent  subrogation  or  Viar 
the  right  thereto:  Miller  v.  Stark,  61  Ohio  S.t.  413,  56  N.  E.  11. 
See,  too,  Caldwell  v.  Palmer,  74  Tenn.   (6  Lea)   652. 

III.  Payment  and  Discharge  of  Obligation, 
a.  Necessity  of  Payment. — Payment  of  the  debt  is  a  prerequisite 
to  the  riglit  of  subrogation.  Not  lial)ility  to  pay,  but  actual  pay- 
ment, renders  the  doctrine  of  substitution  applicable.  And  ordi- 
narily the  whole  debt  must  be  paid,  or  at  least  tendered,  before  tie 
right  can  be  enforced.  Until  the  creditor  is  wholly  satisfied,  thcro 
should  and  can  be,  as  a  rule,  no  interference  with  his  rights  or  se- 
curities which  mi;,'Iit  pre.jmlice  or  embarrass  him  in  any  wny  in 
the  collection  of  the  residue:  Carter  v.  Ncal,  24  Ga.  310,  71  Am. 
Dec.  136;  Fulton  v.  Harrington,  7  Houst.  (Del.)  182,  30  Atl.  S.IC; 
Bartholomew  v.  First  Xat.  Bank,  57  Kan.  594,  47  Pac.  51'.^;  Insur- 
ance Co.  v.  Fidelity  Title  etc.  Co.,  123  Pa.  St.  52.".,  10  Am.  St.  Kep. 
546,  16  Atl.  791;  Xettleton  v.  Ramsey  County  Land  etc.  Co.,  54 
Minn.    395,   40    Am.    St.    Kep.    3J2,   56   N.   W.    128;    London    etc.    Mtg. 
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Co.  V.  Fitzgerald,  55  Minn.  71,  56  N.  W.  464;  New  Jersey  etc.  Ry. 
Co.  V.  Wortendyke,  27  N.  J.  Eq.  658;  Cason  v.  Connor,  83  Tex.  26, 
38  S.  W.  668;  Featherstone  v.  Emerson,  14  Utah,  12,  45  Pac.  713; 
Columbia  Finance  etc.  Co.  v.  Kentucky  Union  Ky.  Co.,  60  Fed.  794. 
Thus,  one  seeking  to  be  subrogated  to  mortgage  security  must  first 
pay  the  secured  debt:  Lumbermen's  Ins.  Co.  v.  Sprague,  59  Minn. 
208,  60  N.  W.  1101.  It  has  been  held  that  tender  of  payment  ac- 
companied with  a  demand  for  the  assignment  of  the  debt  is  not 
sufficient:  Forest  Oil  Company's  Appeal,  118  Pa.  St.  138,  4  Am. 
St.  Rep.  584,  12  Atl.  442.  We  think,  however,  that  it  would  be  un- 
safe to  say  that  a  tender  of  payment  would  not  in  any  case  give 
rise  to  the  right  to  subrogation.  In  Keokuk  v.  Love,  31  Iowa,  119, 
it  is  held  that  when  sureties  are  claiming  the  right  of  subrogatiou 
in  a  court  of  equity,  but  have  not  paid  the  claim  of  the  creditor, 
the  court  may  order  that  they  shall  be  subrogated  to  the  rights  of 
the  latter  when  they  do  pay  the  debt  of  their  principal. 

b.  Sufficiency — Part  Payment. — A  part  payment  of  a  debt  is  not 
ordinarily  sufficient  to  call  forth  the  doctrine  of  subrogation.  It  can 
generally  be  invoked  only  upon  the  discharge  of  the  entire  debt  or 
obligation:  Good  v.  Golden,  73  Miss.  91,  55  Am.  St.  Eep.  486,  19 
South.  100;  Appeal  of  Allegheny  Nat.  Bank  (Pa.),  7  Atl.  788;  Mus- 
grave  v.  Dickson,  172  Pa.  St.  629,  51  Am.  St.  Eep.  765,  33  Atl.  705; 
Cases  cited  in  the  preceding  paragraph.  Accordingly,  a  second 
mortgagee,  who  pays  only  a  part  of  the  first  mortgage,  cannot,  in 
the  absence  of  an  agreement,  enforce  subrogation  to  the  rights  of 
the  latter:  Stuckman  v.  Eoose,  147  Ind.  402,  46  N.  E,  680.  And 
a  vendee  of  encumbered  property,  paying  only  a  part  of  the  mort- 
gage debt  as  a  consideration  for  the  sale  of  the  property,  will  not 
be  substituted  in  the  place  of  the  mortgagee:  Hubbard  v.  Le  Barron, 
110  Iowa,  443,  81  N.  W.  681.  So,  one  is  not  entitled  to  subroga- 
tion for  purposes  of  contribution,  on  the  payment  of  an  encumbranco 
in  part  secured  on  his  land  and  in  part  on  the  property  of  another, 
unless  he  pays  the  whole  debt  secured:  Springer  v.  Foster,  27  lud. 
App.  15,  60  N.  E.  720.  If  a  debtor  pledges  life  insurance  policies 
to  secure  several  debts,  a  surety  paying  one  of  the  debts  is  held  not 
entitled  to  any  of  the  collateral  security  until  all  the  debts  are 
discharged:  Willingham  v.  Ohio  etc.  Trust  Co.,  22  Ky.  Law.  Eep. 
158,  56  S.  W.  706,  57  S.  W.  467. 

But  the  doctrine  of  the  insufficiency  of  part  payment  to  create 
the  right  of  subrogation,  says  CJhief  Justice  Post  in  Skiukle  v.  llutT- 
man,  52  Neb.  20,  71  N.  W.  1004,  "has,  in  every  instance,  been  in- 
voked for  the  protection  of  the  creditor,  and  never,  so  far  as  wo 
are  advised,  to  defeat  contract  obligations  in  the  interest  of  the 
debtor  alone.  Thus  understood,  the  exception  requiring  payment 
in  full  of  the  debt  as  a  condition  precedent  to  the  right  of  sub- 
rogation is  as  firmly  established  as  tlie  rule  itself.     Cases  are,  how- 
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ever,  not  wanting,  directly  in  point,  and  in  which  subrogation  has 
been  allowed  between  the  parties  occupying  toward  each  other  the 
relation  of  cosureties  and  the  like,  upon  the  payment  of  a  part 
only  of  the  debt,"  citing  Kelly  v.  Kelly,  54  Mich.  30,  19  N. 
W.  580;  Comins  v.  Pattle,  35  N.  J.  Eq.  94;  Gedye  v.  Matson,  25 
Beav.  310.  The  Nebraska  court  holds,  in  the  foregoing  case,  that 
a  second  mortgagee  who,  in  order  to  protect  his  security,  pays  an 
installment  due  on  the  first  mortgage,  will,  to  the  extent  of  such 
advancement,  as  against  the  mortgagor,  be  subrogated  to  the  rights 
of  the  holder  of  the  first  mortgage;  and  may,  upon  payment  by  the 
mortgagor  of  the  balance  due  on  the  prior  mortgage,  enforce  his 
lien  for  the  amount  so  advanced.  When  there  is  an  agreement  to 
pay  an  entire  debt  evidenced  by  several  notes  maturing  at  different 
times,  a  surety  who  pays  one  of  the  notes  is  entitled  to  maintain 
an  action  against  the  principal  debtor  for  the  installment  so  paid, 
without  waiting  until  the  whole  indebtedness  is  paid:  Nettleton  v. 
Eamsey  County  Land  etc.  Co.,  54  Minn.  395,  40  Am.  St.  Rep.  342. 
56  N.  W.  128.  In  Barnes  v.  Barnes,  24  Ky.  Law  Eep.  1732,  72  S. 
W.  282,  it  is  held  that  when  two  persons  purchase  real  estate  in  com- 
mon, and  give  a  note  for  part  of  the  price  with  a  third  person  as 
surety,  who  pays  half  of  the  note,  he  may,  by  subrogation,  be  en- 
titled to  a  lien  on  the  property  for  his  debt  and  interest. 

"A  surety  cannot  have  subrogation  until  he  has  actually  paiil 
the  debt  in  full,"  says  Justice  Brannon  in  Neal  v.  Buffington,  42 
"W.  Va.  327,"  26  S.  E.  172;  "but,  on  part  payment,  even  without  that, 
he  may,  when  the  debt  is  due,  sue  in  equity  both  the  creditor 
and  the  principal  debtor,  to  compel  each  debtor  to  pay  the  debt 
out  of  his  own  property,  and  may  have  enforced  for  his  relief  any 
liens  which  the  creditor  has  on  the  estate  of  his  principal.  If  tho 
surety  has  paid  part,  he  may  in  such  suit  have  subrogation  to  the 
creditor's  liens  after  satisfaction  out  of  the  debtor's  property  of 
the  balance  due  the  creditor." 

Equity  will  not  subrogate  a  person  to  the  rights  of  a  mortgagee 
under  a  first  mortgage,  when  the  latter  also  holds  a  second  mortgage 
for  the  payment  of  which  the  party  seeking  subrogation  is  liable, 
unless  he  pays  both  mortgages:  Knoblauch  v.  Foglesong,  38  Minn. 
4.39,  38  X.  W.  366. 

A  stay  surety  is  not  entitled  to  subrogation  to  the  rights  of  the 
lioMcr  of  a  stayed  judgment  merely  because  such  stay  surety  has 
signed  a  note  as  surety  with  the  judgment  debtor,  upon  wliich  note 
the  money  has  been  loaned  with  which  payment  was  made:  Lichty 
V.  Moore,  38  Neb.  269,  56  N.  W.  96o. 

c.  Money  Payment  not  Essential. — Payment  of  the  debt  need  not 
be  in  money,  but  whatever  discharges  the  liability  and  is  accepte  1 
as  payment  is  sufficient.  If  the  cre<1itnr  receives  cither  property, 
negotiable  paper,  or  other  securities  in  full  satisfaction  of  the  debt, 
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this   generally   suffices:   Knighton   v.    Curry,   62   Ala.   404 j    Combs   v. 
Caudle,  95  Va.  7,  27  S.  E.  815. 

IV.    Eights,  Securities,  and  Property  Involved. 

a.  Eights  and  Securities  in  General  to  Which  Payor  Entitled. — 
One  entitled  to  subrogation  is  put  in  all  respects  in  the  place  of 
the  person  or  creditor  to  whose  rights  he  is  subrogated.  He  is  en- 
titled to  all  the  rights,  remedies,  and  securities  which  the  creditor 
had  in  respect  to  the  debt,  and  to  avail  himself  of  them  as  fully 
in  every  particular  as  the  creditor  could  have  done:  Cullum  v. 
Emanuel,  1  Ala.  23,  34  Am.  Dec.  757;  Brown  v.  Rouse,  125  Cal.  645, 
58  Pac.  267;  Wilson  v.  Wilson,  6  Idaho,  597,  57  Pac.  708;  Pratt  v. 
Thornton,  28  Me.  355,  48  Am.  Dec.  492;  Hackett  v.  Watts,  138  Mo. 
502,  40  S.  W.  113;  New  Hampshire  Sav.  Bank  v.  Colcord,  15  N.  H. 
119,  41  Am.  Dec.  685;  Edgerly  v.  Emerson,  23  N.  H.  555,  55  Am. 
Dec.  207;  Fidelity  and  Deposit  Co.  v.  Jordan  (N.  C),  46  S.  E.  496; 
Pott  v.  Nathans,  1  Watts  &  S.  155,  37  Am.  Dec.  456;  Smith  v.  Tunno, 
1  McCord  Ch.  443,  16  Am.  Dec.  617;  Lowndes  v.  Chisolm,  2  Mc- 
Cord  Ch.  455,  16  Am.  Dec,  667;  Eodes  v.  Crockett,  2  Yerg.  346,  2t 
Am.  Dec.  489;  Mitchell  v.  De  Witt,  25  Tex.  180,  78  Am.  Dec.  501: 
Bank  of  Montpelier  v.  Dixon,  4  Vt.  587,  24  Am.  Dec.  640.  Say3 
Chancellor  Walworth:  "It  is  an  established  principle  of  equity  that 
sureties,  or  those  who  stand  in  the  situation  of  sureties,  for  those 
who  pay  a  debt  for  them,  are  entitled  to  stand  in  the  place  of  the 
creditor,  or  to  be  subrogated  to  all  his  rights  as  to  any  fund,  lien, 
or  equity  which  he  may  have  against  any  other  person  or  property 
on  account  of  the  debt":  Eddy  v.  Traver,  6  Paige  Ch.  521,  31  Am. 
Dee.  261.  And,  says  Chancellor  Kent:  "A  surety  will  be  entitled  to 
every  remedy  which  the  creditor  has  against  the  principal  debtor, 
to  enforce  every  security,  and  to  stand  in  the  place  of  the  creditor, 
and  have  his  securities  transferred  to  him,  and  to  avail  himself  of 
those  securities  against  the  debtor":  Hayes  v.  Ward,  4  Johns.  Ch. 
123,  8  Am.  Dec.  554.  Even  Lord  Eldon  adnutted  that  "a  surety 
is  entitled  to  every  remedy  which  the  creditor  has  against  the  prin- 
cipal debtor,  to  enforce  every  security  and  all  means  of  payment; 
to  stand  in  the  place  of  the  creditor,  not  only  through  the  medium 
of  contract,  but  even  by  means  of  securities  entered  into  without 
his  knowledge,  having  a  right  to  have  those  securities  transferred 
to  him,  though  there  was  no  stipulation  for  it;  and  to  avail  him- 
self of  all  those  securities  against  the  debtor":  Craythorne  v.  Swin- 
burne, 14  Ves.  162,  quoted  in  Lyon  v.  Boiling,  9  Ala.  463,  44  Am. 
Dec.  444. 

A  surety  paying  a  note  secured  by  mortgage  is  subrogated  to  the 
rights  of  the  payee  under  the  mortgage:  Jones  v.  Tineher,  15  Ind. 
308,  77  Am.  Dec.  92;  James  v.  Jaques,  26  Tex.  320,  82  Am.  Dec.  613. 
If  a  creditor  takes  a  mortgage  from  the  principal  debtor,  the  surety 
is  entitled  to  it  as  indemnity;   and  the  creditor  must  do  nothing  by 
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■which  it  may  be  impaired  as  a  security:  Hayes  v.  Ward,  4  Johns. 
Ch.  123,  8  Am.  Dec.  554.  The  sureties  on  a  note  secured  by  mort- 
gage are  subrogated  to  the  mortgagee's  right  to  the  proceeds  of 
insurance  on  the  property:  Aetna  Ins.  Co.  v.  Thompson,  68  N.  H.  20, 
73  Am,  St.  Eep.  552,  40  Atl.  396.  When  a  purchaser  of  mortgaged 
premises  has  expressly  assumed  the  payment  of  the  mortgage  debt  as 
part  of  the  consideration,  an  indorser  who  has  become  liable  on  the 
mortgage  notes  is  entitled,  upon  payment  thereof,  to  subrogation 
to  the  rights  and  remedies  of  the  payee  of  the  notes,  and  may  re- 
cover of  the  purchaser  the  amount  thereof.  Such  right  to  subroga- 
tion extends  not  merely  to  the  mortgage  security,  but  also  to  the 
debt  and  remedies  to  enforce  it:  Nettlcton  v.  Kamsey  County  Land 
etc.  Co.,  54  Minn.  395,  40  Am.  St.  Kep.  342.  56  N.  W.  128.  If  a  judg- 
ment is  recovered  against  a  constable  and  his  sureties  for  his  wrong- 
fully attaching  and  stdling  property,  which  judgment  is  paid  by  the 
sureties,  he  having  died  insolvent  in  the  meantime,  they  may  be 
subrogated  to  his  right  to  sue  on  the  note  given  for  the  purchase 
price  of  the  property  sold:  Meyer  Bros.  Drug  Co.  v.  Davis,  68  Ark. 
112,  56  S.  W.  788.  And  a  surety  on  a  note  for  the  purchase  price 
of  a  chattel,  the  title  to  which  is  to  remain  in  the  vendor  until  full 
satisfaction  of  the  debt,  is  subrogated,  on  payment,  to  the  rights  and 
remedies  of  the  creditor,  and  he  has  the  same  rights  as  an  equitable 
assignee  to  take  possession  of  the  property  for  his  security;  Torp 
V.  Gulseth,  37  Minn.  135,  33  N.  W.  550.  The  lien  of  an  attachment 
is  preserved  for  the  benefit  of  a  surety  who  pays  the  debt  and  takes 
an  assignment  of  the  creditor's  securities,  in  the  same  manner  and 
to  like  extent  whether  the  payment  be  before  or  after  judgment: 
Edgerly  v.  Emerson,  23  N.  II.  555,  55  Am.  Dec.  207.  A  surety  who, 
without  suit,  pays  a  note  containing  a  stipulation  for  attorney's 
fees  in  the  event  of  suit,  is  held  subrogated  to  such  stipulation,  and 
may  recover  such  fees  in  an  action  against  the  maker:  Beville  v. 
Boyd,  16  Tex.  Civ.  App.  49],  41  S.  W.  670,  42  S.  W.  318. 

It  is  hardly  ncccssh,ry  to  state  that  one  for  whose  benefit  the  doe- 
trine  of  subrogation  is  invoked  and  enforced  can  acquire  no  higlier 
or  greater  riglits  than  those  of  the  person  for  whom  he  is  substi- 
tuted. The  rights  of  the  person  subrogated  are  measured  by  tlioso 
of  the  original  creditor,  and  cannot  be  extended  further.  He  suc- 
ceeds to  no  rights  not  held  by  the  creditor;  and  those  rights,  claims, 
and  securities  to  which  he  succeeds  are  taken  subject  to  the  limita- 
tions, burdens,  and  disqualifications  incident  to  them  in  the  hands  of 
Ills  predecessor:  Leavitt  v.  Canadian  Pac.  Ry.  Co..  90  Me.  153,  37  Atl. 
8SC;  Morrison  v.  Citizens'  Nat.  Bank,  65  N.  II.  253,  23  Am.  St.  Rep.  39, 
20  Atl.  300;  First  Nat.  Bank  v.  Wood,  71  N.  Y.  405,  27  Am.  Kep.  66; 
Liles  V.  Rogers,  113  N.  C.  ]97,  37  Am.  St.  Eep.  027,  18  S.  E.  Ii)4;  Evi- 
Bon  V.  Hallock,  luS  Wis.  249,  83  N.  W.  1102;  Swarts  v.  Siegel,  117 
Fed.  13.  Goo<l  faith  on  the  part  of  a  creditor  who  is  seeking  satis- 
faction of  his  claim  through  subrogation  to  the  rights  of  his  debtor 
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jRgainst  a  third  person,  does  not  enable  him  to  prevail  when  his 
debtor  has  been  guilty  of  fraud  so  as  to  defeat  his  rights  against  the 
third  person:   Green  v.   Turner,  80  Fed.  41. 

b.  The  Primary  and  Original  Security. — When  it  is  said  that  a 
•surety  paying  his  principal's  debt  is  subrogated  to  all  the  rights, 
remedies,  and  securities  held  by  the  creditor  for  the  payment  of  the 
debt,  the  words  "all  securities"  include  the  primary  and  original 
security,  that  is,  the  identical  security,  the  judgment,  note,  bill, 
bond,  or  other  contractual  instrument  upon  which  the  surety  is 
bound  with  his  principal.  He  is  substituted  to  the  very  debt  itself, 
which  equity,  notwithstanding  its  payment  and  discharge,  keeps 
alive  for  his  benefit  and  protection:  Lumpkin  v.  Mills,  4  Ga.  343; 
Hull  V.  Myers,  90  Ga.  674,  16  S.  E.  653;  Fairchild  v.  Lynch,  99 
3Sr.  Y.  359,  2  N.  E.  20;  Neilson  v.  Fry,  16  Ohio  St.  552,  91  Am.  Dec. 
110;  Sublett  v.  McKinney,  19  Tex.  439;  Beville  v.  Boyd,  16  Tex. 
•Civ.  App.  491,  41  S.  W.  670,  42  S.  W.  318;  German  Amerean  Sav. 
Bank  v.  Fritz,  68  Wis.  390,  32  X.  W.  123.  Thus,  a  surety  who  pays 
a  judgment,  and  is  thereby  subrogated  to  the  rights  of  the  creditor 
against  the  principal  debtor,  may  issue  execution  on  the  judgment 
in  the  name  of  the  creditor  for  the  amount  which  he  has  paid  as 
surety:  Connelly  v.  Bourg,  16  La.  Ann.  108,  79  Am.  Dec.  568.  And 
a  surety  who  has  paid  the  promissory  note  of  his  principal,  is  sub- 
rogated to  all  the  rights  of  the  holder  of  the  instrument,  one  of 
which  is  the  possession  thereof,  and  the  right  of  action  upon  it 
.against  the  principal;  and  he  may  pursue  his  remedy  upon  the  note 
as  against  the  principal,  who  is  primarily  liable,  to  the  extent  of 
reimbursing  what  he  has  expended:  McClure  v.  Johnson,  10  Okla. 
663,  668,  65  Pae.  103. 

The  doctrine  of  the  above  decisions  is  eminently  just  and  reason- 
able, and  has  the  support  of  practically  all  of  the  American  court3. 
It  appears  to  have  been  thought  at  one  time  in  England,  however, 
that  the  right  of  subrogation  extends  only  to  securities  other  than 
the  obligation  or  instrument  which  is  the  evidence  of  the  debt,  and 
that  the  surety  does  not  succeed  to  precisely  the  same  rights  pos- 
sessed by  the  creditor.  But  this  idea  seems  to  be  at  variance  with 
the  earlier  decisions  of  that  country  and  and  to  have  been  corrected 
in  later  years  by  parliament:  See  Mason  v.  Pierron,  63  Wis.  244, 
23  X.  W.  119;  United  States  v.  Ryder,  110  U.  S.  728,  734,  4  Sup.  Ct. 
Ecp.  196.  This  misconception  of  the  law  has  gained  some  foothold 
in  America,  ^n  Uzzell  v.  Mack,  4  Humph.  319,  40  Am.  Dee.  64^, 
there  is  a  holding  that  a  surety  discharging  a  bond  or  judgment, 
which  is  the  only  security  the  creditor  has  taken,  has  nothing  to 
which  he  can  be  subrogated.  And  the  North  Carolina  court  also 
holds  that  the  securities  to  which  subrogation  can  be  had  do  not 
«mbrace  the  one  evidencing  the  debt  itself,  unless  it  is  assigned  to 
.a  third  person  for  the  benefit  of  the  surety:   Briley  v.  Sugg,  21  N. 


488  American  State  Eeports,  Vol.  99.     [Maryland, 

C.  (1  Dev.  &  B.  Eq.)  366,  30  Am.  Dec.  172;  Tiddy  v.  Harris,  101 
N.  C.  589,  8  S.  E.  227;  Liles  v.  Rogers,  113  N.  C.  197,  37  Am.  St. 
Eep.  627,  18  S.  E.  104;  Peebles  v.  Gay,  115  N.  C.  38,  44  Am.  St. 
Rep.  429,  20  S.  E.  173.  This  doctrine  of  only  partial  substitution 
proceeds  on  the  theory  that  the  payment  by  the  surety  is  an  ex- 
tinguishment of  the  obligation,  and  that  equity  cannot  keep  it  alivo 
even  for  the  purpose  of  protecting  the  surety.  Such  a  narrow,  tech- 
nical view  has  no  place  in  the  law  of  subrogation,  and,  as  we  have 
already   stated,  has  generally  been  repudiated. 

c.  Priority  Over  Other  Claims. — If  a  surety,  or  person  standing 
in  like  situation,  is  entitled,  on  paying  his  principal 's  debt,  to 
stand,  as  respects  the  debt,  in  the  place  of  the  creditor,  and  succeed 
to  all  his  rights,  it  follows  that  such  surety  is  subrogated  not  only 
to  the  securities  of  the  creditor,  but  to  all  his  rights  of  priority. 
This  was  recognized  as  the  law  by  Chief  Justice  Marshall  in  the  case 
of  Lidderdale  v.  Robinson,  2  Brock.  159,  Fed.  Cas.  No.  8337,  approved 
in  12  Wheat.  594,  and  in  Orem  v.  Wrightson,  51  Md.  34,  34  Am. 
Rep.  286.  In  this  last  case  it  is  held  that  the  surety  of  a  deceased 
debtor  of  the  state,  having  paid  the  debt  to  the  commonwealth,  is 
entitled  to  the  state's  prior  claim  in  the  distribution  of  the  debtor's 
assets.  Similarily,  it  has  been  held  that  a  surety  on  a  bond  given 
to  the  United  States  may  be  subrogated  to  the  preferences  aud 
priorities  of  the  national  government  in  the  estate  of  the  principal 
(United  States  v.  Hunter,  5  Mason,  62,  Fed.  Cas.  No.  15,426,- 
United  States  v.  Preston,  4  Wash.  C.  C.  446,  Fed.  Cas.  No.  16,087), 
or  in  the  estate  of  a  cosurety:  Jackson  v.  Davis,  4  Mackey,  194; 
Bank  of  South  Carolina  v.  Adgcr,  2  Hill  Eq.  262.  See,  also,  Flem- 
ing V.  Beaver,  2  Rawle,  128,  19  Am.  Dec.  629;  Watts  v.  Kinney,  3- 
Leigh,  272,  23  Am.  Dec.  266;  Robertson  v.  Trigg,  32  Gratt.  76. 
Sureties  on  an  administrator's  bond  have  been  given  the  same 
priority  which  their  principal  could  have  enjoyed:  Schoofield  v. 
Rudd  48  Ky.  (9  B.  Mon.)  291.  See,  also,  Muldoon  v.  Crawford,  77 
Ky.   (14  Bush)     125;   Drake  v.  Coltrane,  44  N.  C.  300. 

d.  Protection  of  Property— Estate  Involved. — The  right  of  sub- 
rogation exists  in  favor  of  one  who,  in  order  to  protect  his  own 
interest  or  estate  in  property,  is  required  to  pay  a  debt  for  which 
another  is  primarily  liable:  Hackensack  Sav.  Bank  v.  Terhume  Mfg. 
Co.  45  N.  J.  Eq.  610,  18  Atl.  155;  Galbraith  v.  Howard,  11  Tex. 
Civ.  App.'230,  32  S.  W.  803;  McNeill  v.  Miller,  29  W.  Va.  480,  2 
S.  E.  335.  And  the  extent  or  quantity  of  the  interest  which  is  in 
jeopardy  is  not  material.  If  he  has  any  palpable  interest  which 
will  be  protected  by  the  extinguishment  of  the  debt,  he  may  pay 
the  debt  and  be  entitled  to  hold  and  enforce  it  just  as  the  cred- 
itor could:  Suydam  v.  Voorhees,  58  N.  J.  Eq.  157,  43  Atl.  4.  One  having 
a  contingent  or  future  interest  in  the  property  is  within  this  rule: 
Pease  v.   Egan,   131   N.  Y.    262,  30   N.   E.   102;   Sulton   v.   Sulton,   2(i 
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S.  C.  33,  1  S.  E,  19.  Compare  Kelly  v.  Kelly,  54  Mich.  30,  19  3. 
W.  580.  So  are  persons  equitably  entitled  to  land:  Warner  v.  Hall, 
53  Mich.  371,  19  N.  W.  40.  A  life  tenant  paying  off  claims  or  mort- 
gages on  the  premises  is  subrogated  to  the  rights  of  the  creditor  or 
mortgagee:  Ohmer  v.  Boyer,  89  Ala.  273,  7  South.  663;  Whitney  v. 
Salter,  36  Minn.  103,  1  Am.  St.  Eep.  656,  30  N.  W.  755;  Kocher  v. 
Kocher,  56  N.  J.  Eq.  545,  39  Atl.  535.  So  is  a  tenant  for  years: 
Hamilton  v.  Dobbs,  19  N.  J.  Eq.  227. 

e.     Homesteads. — One  may,  under  proper  circumstances,  be  subro- 
gated to  rights  which  can  be  enforced  against  a  homestead:   Gilbert 
V.  Neely,  35  Ark.  24;   Luck  v.  Atkins,  53  Ark.  303,  13  S.  W.  1097; 
Ayres  v.  Probasco,  14  Kan.  198;   Markillie  v.  Allen,  120  Mich.  360, 
79  N.  W.  568;  Eoy  v.  Clark,  75  Tex.  28,  12  S.  W.  845;  Denecamp  v. 
Townsend   (Tex.  Civ.  App.),  33  S.  W.  254.     But  see  First  Nat.  Bank 
V.  Browne,  128  Ala.  557,  86  Am.  St.  Eep.  156,  29  South.  552.     Money 
advanced  to  pay  a  mortgage  for  the  purchase  price  of  a  homestead 
is  held  equivalent  to  so  much  purchase  money,  and  the  second  mort- 
gagee is   entitled   to  be   subrogated  to  the  rights   of  the   first:    Carr 
V.    Caldwell,    10    Cal.   380,    70   Am.   Dec.   740.     And   where    one   pays 
off  a  mortgage  and  his  title  afterward  fails,  he  may  be  subrogated 
to   the   mortgagee's   rights,   although    the   property   is   a   homestead: 
Murphy  v.  Smith  (Tex.  Civ.  App.),  50  S.  W.  1040.     If  a  third  person 
loans  a  vendee  money  with  which  to  pay  the  purchase  price  of  land, 
taking  from   the   vendor   a   conveyance   of   the   title   as   security,   he 
is  subrogated  to  the  rights  of  the  vendor,  and  the  vendee's  rights, 
homestead  or  otherwise,  are  subject  to  his  lien  for  the  money  loaned; 
Heyderstadt  v.  Whalen,  54  Minn.  199,  55  N.  W.  958.     And  it  is  sai  1 
that  one  who  discharges  a  vendor's  lien  upon  land — even  the  home- 
stead— either  by  paying  as  surety,  or  at  the  request  of  the  debtor, 
or  at  a  judicial  sale  which  fails  to  convey  the  title,  is  entitled  to  be 
subrogated  to  the  lien  of  the  creditor  to  the  extent  of  the  payment 
so  made:   Faires  v.  Cockrill,  88  Tex.  428,  31  S.  W.  190,  626.     Citing 
McDonough  v.  Cross,  40  Tex.  251;  Burns  v.  Ledbetter,  54  Tex.  374; 
Texas  etc.  Loan  Co.  v.  Blalock,  76  Tex.  85,  13  S.  W.  12.     See,  also. 
Hicks  V.  Morris,  57  Tex.  658;  Pioneer  etc.  Loan   Co.  v.  Paschall,  12 
Tex.  Civ.  App.  613,  34  S.  W.  1001;  Dixon  v.  National  Loan  etc.  Co. 
(Tex.   Civ.   App.),   40    S.   W.   541;    Ivory   v.   Kennedy,    57   Fed.   340; 
Western   Mtg.    Co.   v.   Ganzer,   63   Fed.   647.     If   money   is   advanced 
to  pay  a  purchase  money  note,  and  the  amount  advanced  is  secured 
by  a  trust   deed,  it  has  been   held   that  the  person  making  the  loan 
may   be   subrogated   to   the    vendor's   lien    as   against    the    homestead 
right  of  the  borrower:   Pridgen  v.  Warn,  79  Tex.  588,  15  S.  W.  559. 
f.     Dower. — A  widow  who,  in  order  to  protect  her  interest  in  the 
estate  left  by  her  husband,  pays  off  a  lien  or  mortgage,  may  become 
subrogated  to  the  rights  of  the  lienholder,  as  against  the  heirs  and 
other  persons:  Jefferson  v.  Edrington,  53  Ark.  545,  14  S.  W.  99,  903; 
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Smitli  V.  Stephens,  164  Mo.  415,  64  S.  W.  260;  Becker  v.  Carv  (X. 
J.  Eq.),  36  Atl.  770;  Woods  v.  Wallace,  30  N.  H.  384.  See,  too,  Coudert 
T-.  Coudert,  43  N.  J,  Eq.  407,  5  Atl.  722.  If  a  widow  elects  to  take 
&  legacy  in  lieu  of  dower  and  a  portion  of  the  amount  necessary 
to  satisfy  the  legacy  is  used  to  pay  the  debts  of  the  testator,  she 
may  be  subrogated  to  the  rights  of  the  creditors  against  the  real 
•estate  of  the  testator,  to  recover  the  amount  so  taken:  Overton 
V.  Lea,  108  Tenn.  505,  68  S.  W.  250. 

On  the  other  hand,  a  widow's  dower  is  not  exempt  from  thi 
operation  of  the  doctrine  of  subrogation,  as  the  following  cases  will 
show.  Where  the  owner  of  land  which  is  encumbered  by  trust, 
judgment,  and  purchase  money  liens,  which  are  paramount  to  his 
-wife's  dower  right  in  the  event  of  his  death,  sells  the  land  to  one 
Tvho  pays  off  and  discharges  these  liens  as  a  part  of  the  purchase 
money,  he  is  subrogated  to  the  rights  of  the  lienors;  and  if  the 
liens  absorb  the  entire  purchase  money,  the  widow  is  not  entitled 
to  dower  out  of  the  purchase  money:  Blair  v.  Mounts,  41  W.  Va. 
706,  24  S.  E.  620.  And  a  purchaser  at  an  administrator's  sale 
■whose  money  is  applied  to  a  satisfaction  of  a  mortgage  on  the  land 
may  be  subrogated  to  the  mortgagee's  rights  as  against  a  claim 
for  dower:  House  v.  Fowle,  22  Or.  303,  29  Pac.  890.  If  one  becomes 
•a  surety  on  a  note  given  by  the  vendee  of  land  to  secure  the  pur- 
chase price,  and  the  vendor  mortgages  the  land  to  the  surety  to 
•secure  him  against  loss,  the  surety,  having  been  compelled  to  pay 
the  purchase  price,  may  foreclose  the  mortgage  after  the  mort- 
gagor's death,  and  his  rights  will  be  superior  to  the  claims  of  tho 
■widow,  he  being  subrogated  to  the  lien  of  the  vendor:  Ballew  v. 
Holer,  124  Ind.  557,  24  X.  E.  976.  It  is  held  that  where  a  husband 
conveys  land  owned  jointly  with  his  wife,  representing  that  he 
Tiad  authority  to  do  so,  and  the  purchaser  pays  off  an  outstanding 
lien  for  purchase  money  due  from  the  husband  and  wife,  he  is 
subrogated  to  the  benefits  of  the  lien  as  against  her  claims:  Dillon 
V.  Warfel,  71  Iowa,  106,  32  N.  W.  194. 

Where  a  widow  makes  an  insufficient  renunciation  of  her  dower 
in  a  mortgage,  the  mere  fact  that  the  proceeds  of  the  mortgage  go  to 
discharge  a  prior  mortgage  does  not  subrogate  the  second  mort- 
gagee to  the  rights  of  the  prior  mortgagee:  Jeffries  v.  Allen,  29  S. 
C.  501,  7  S.  E.  828.  But  where  a  mortgage  is  executed  by  a  hus- 
Ijaml  and  wife  to  raise  funds  to  pay  a  prior  mortgage  upon  tlio 
same  property,  given  by  him  before  his  marriage,  and  it  subse- 
quently appears  that  she  was  an  infant  at  the  time  of  executing 
the  last  mortgage,  such  fact  not  being  disclosed,  the  person  taking 
the  last  mortgage,  in  an  action  to  foreclose  it,  may  be  subrogated 
to  the  rights  of  tlio  mortgagor  under  the  first  mortgage,  which  may 
be  revived  and  enforcoil,  to  the  extent  of  the  amount  advanced  to 
j>ay  it,  to  the  exclusion  of  the  wife's  dower  rights:  Snclling  v.  Mc- 
Intyre,   G   Abb.   N.   C.  4G9. 
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If  the  purchaser  of  an  equity  of  redemption  pays  a  mortj^age  to 
■which  the  wife  of  the  mortgagor  was  a  party,  or  gives  a  new  mort- 
gage in  place  of  such  mortgage,  he  becomes,  in  an  equitable  sense, 
the  purchaser  of  the  interest  in  the  original  mortgage,  and  is 
entitled  to  be  subrogated  to  the  position  of  the  mortgagee,  and  to 
•Btand  In  equity  as  the  purchaser  of  and  holder  of  his  security: 
Everson  v.  McMullen,  113  N.  Y.  293,  10  Am.  St.  Ecp.  445,  21  N.  E. 
52. 

g.    Estates  of  Decedents. 

1.  In  General — Widow. — A  creditor  of  one  having  an  established 
•claim  against  the  estate  of  a  decedent  may  be  substituted  to  tho 
Tights  of  the  latter,  and  may  to  that  extent  file  his  own  claim 
against  the  estate  directly:  Campau  v.  Miller,  46  Mich.  148,  9  N.  W. 
140.  General  creditors  of  an  estate  whose  fund  has  been  taken  to 
pay  an  unprobated  mortgage  debt,  are  subrogated  to  the  lien  of  the 
debt  which  the  fund  discharged:  Jefferson  v.  Edrington,  53  Ark. 
545,  14  S.  W.  99,  903.  Where  an  administrator  uses  the  personal 
•assets  of  the  estate  in  paying  probated  claims  without  assigning 
dower  to  the  widow,  she  is  subrogated  to  the  rights  of  the  creditors 
whose  debts  are  discharged;  and  she  may  resort  to  the  realty,  as 
the  creditors  might  have  done,  for  the  payment  of  her  dower  in- 
terest which  should  have  been  assigned  out  of  the  personalty  in, 
liind:  Crouch  v.  Edwards,  52  Ark.  499,  12  S.  W.  1070;  Jefferson  v. 
Edrington,   53   Ark.   545,   559,   14   S.  W.  99,   903. 

One  advancing  money  to  an  executor  or  administrator  which  is 
•applied  to  the  payment  of  debts  for  which  the  estate  is  bound, 
may  be  subrogated  to  the  place  of  the  executor  or  administrator. 
^'Persons  dealing  with  the  representatives  of  a  deceased  person  arc 
presumed,  in  law,  to  be  fully  apprised  of  the  extent  of  their 
authority  to  act  in  behalf  of  the  estate  which  they  represent. 
Jdence,  in  the  case  of  an  ordinary  administrator,  they  are  presumed 
to  know  tliat  he  has  no  authority,  as  such,  to  make  new  contracts 
which  will  bind  the  estate  in  his  charge;  such,  for  example,  as  con- 
tracts for  the  loan  of  money  even  upon  the  pretense  that  it  is 
needed  to  pay  the  debts.  A  person,  therefore,  who,  under  such  cir- 
•cumstances,  advances  money  to  an  administrator  acquires  no  right, 
either  at  law  or  in  equity,  as  against  the  estate.  His  only  equity 
arises  iu  case  the  money  advanced  has,  in  fact,  been  applied  to  the 
payment  of  debts  for  -which  the  estate  -was  justly  and  legally 
bound.  In  such  cases  the  creditor  of  the  administrator  will  be  per- 
mitted to  take  his  place,  and  will  be  subrogated  to  his  rights.  But 
precedent  as  well  as  sound  policy  requires  that  it  should  be  shown 
by  the  clearest  evidence  that  the  estate  has  been  l)enefitod,  or,  in 
•other  words,  that  the  money  has  been  applied  beneficially  and  in 
the  payment  of  the  debts":  Woods  v.  Eidley,  27  ]Mi.ss.  120.  lol;  Do 
•Concillio  v.  Brownrigg,  51  N.  J.  Eq.  532,  25  Atl.  3So.  bee,  too, 
•Tyler's  Estate  v.  Tyler  (Ind.  App.),  41  N.  E.  905. 
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If  a  widow  pays  claims  against  her  husband's  estate,  and  the  ad- 
ministrator pays  other  claims  with  money  advanced  by  her  for  that 
purpose,  she  may  be  subrogated  to  the  rights  of  the  creditors  whose 
claims  are  thus  paid:  Brown  v.  Forst,  95  Ind.  248.  And  a  widow 
who,  before  the  appointment  of  an  administrator,  incurs  the  ex- 
pense of  ereetingr  a  monument  for  her  husband,  is  entitled  to  bi> 
subrogated  to  the  rights  of  the  dealer  who  put  up  the  monument,, 
and  she  may  recover  therefor  from  the  administrator:  Pease  v. 
Christman,  158  Ind.  642,  64  N.  E.  90. 

2.  Devisees  and  Legatees. — A  legatee  whose  legacy  has  been  ab- 
sorbed in  the  payment  of  debts  of  the  testator,  may  have  it  out  of 
undivided  realty  by  subrogation  to  the  rights  of  creditors:  Hope  v. 
Wilkinson,  14  Lea,  21,  52  Am.  Eep.  149.  But  if  the  amount  of  a 
mortgage,  given  by  a  legatee  and  her  husband  to  an  executor  for 
the  purpose  of  securing  notes  which  equitably  are  her  debt,  is  de- 
ducted from  the  legacy,  her  legatees  will  not  be  substituted  to  the 
mortgagee's  rights:  Dean  v.  Rounds,  18  R.  I.  436,  27  Atl.  515,  2S 
Atl.  802.  The  discharge  of  a  judgment  against  the  executor  of  an 
estate  by  some  of  the  legatees  substitutes  them  to  the  rights  of 
the  judgment  creditor:   Mitchell  v.  Mitchell,  8  Humph.  359. 

A  devisee  who  pays  a  debt  to  protect  his  interest  may  be  subro- 
gated to  the  claim  of  the  creditor  against  the  personal  estate  of 
the  testator:  Redmond  v.  Burroughs,  63  N.  C.  242.  And  when  a 
wife  pays  the  balance  due  on  a  mortgage  of  property  in  which 
she  has  a  life  interest,  the  mortgage  being  executed  by  herself  and 
husband  for  his  debt,  her  devisees  may  be  subrogated,  as  against 
his  heirs,  to  the  extent  of  the  sum  paid  to  the  mortgagee's  rights: 
Ohmer  v.  Boyer,  89  Ala.  273,  7  South.  663.  A  devisee  of  a  life  in- 
terest who  pays  with  his  own  funds  a  debt  of  the  testator,  which  is 
either  charged  upon  the  land  by  the  will,  or  payable  out  of  the 
land  by  statute,  is  entitled  to  be  subrogated  to  the  rights  of  the 
creditor:   Suydam  v.  Voorhees,  58  N.  J.  Eq.  157,  43  Atl.  4. 

3.  Executors  and  Administrators. — The  law  seems  to  be  well 
settled  that  an  executor  or  administrator  who  advances  money  to 
pay  the  debts  of  the  decedent  stands  substituted  to  the  rights  of  the 
cieditors  who  are  thus  benefited:  McNeill  v.  McNeill,  36  Ala.  109, 
76  Am.  Dec.  320;  Ilullett  v.  Hood,  109  Ala.  345,  19  South.  419; 
Turner  v.  Shuffler,  108  N.  C.  642,  13  S.  E.  243;  Suydam  v.  Voorhees, 
58  N.  J.  Eq.  157,  43  Atl.  4;  Stayner  v.  Bower,  42  Ohio  St.  314; 
Appeal  of  Breckenridge,  127  Pa.  St.  81,  17  Atl.  874.  Compartj 
Seaton  v.  Alcorn,  51  Miss.  72;  Evans  v.  Hallcck,  83  Mo.  376.  An 
adniiiiistrator  paying  a  debt  guaranteed  by  the  intestate  may  be 
substituted  to  the  rights  of  the  creditor  in  collateral  security: 
Lee  V.  Butler,  167  Mass.  426,  57  Am.  St.  Rep.  466,  46  N.  E.  52.  And 
an  administrator  who  has  paid  the  debts  of  the  estate  and  the  cost* 
of   litigation   to   an    amount     exceeding     the     personal     estate    of    the 
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decedent,  may  be  subrogated  to  the  rights  of  the  creditors  against 
the  land,  and  may  subject  it  in  the  hands  of  heirs  and  devisees  for 
his  reimbursement:  Wooley  v.  Pemberton,  41  N.  J.  Eq.  394,  5  Atl. 
139.  To  the  same  effect,  see  Taylor  v.  Taylor,  8  B.  Mon.  419,  48 
Am.  Dec.  400;  Kinney  v.  Harvey,  2  Leigh,  70,  21  Am.  Dec.  597: 
Caw  V.  Huffman,  12  Gratt.  628.  If  an  administrator  pays  off  debts 
of  the  estate  from  his  own  funds,  when  there  are  no  assets  of  the 
estate,  he  is  entitled  to  be  subrogated  to  the  rights  of  the  creditors 
to  have  the  land  sold  and  be  reimbursed  from  the  proceeds  thereof: 
Denton  v.  Tyson,  118  N.  C.  542,  24  S.  E.  116.  So,  an  executrix 
•who  has  no  funds  of  the  estate  wherewith  to  pay  a  note  and  mort- 
gage against  the  estate,  buys  them  with  her  own  money,  is  en- 
titled to  subrogation  to  the  rights  of  the  holders  thereof:  Penneo 
V.  Goodspeed,  22  111.  App.  50,  affirmed  in  120  111.  524,  12  N.  E.  196. 
An  administrator,  paying  in  full  a  debt  that  is  not  within  the  pre- 
ferred class  is  held  substituted  to  the  rights  of  the  creditor:  Pryor 
V.  Davis,  109  Ala.  117,  19  South.  440. 

As  to  the  right  to  subrogation  of  one  advancing  money  to  an 
executor  or  administrator  to  pay  debts  of  the  decedent,  see  ante, 
p.   491. 

V.    Voluntary  Payments  and  Volunteers. 

a.  Standing  of  Volunteers. — Volunteers  do  not  stand  high  in  the 
favor  of  equity.  And  the  rule  is  as  old  as  the  law  of  subrogation 
that  one  who  pays  the  debt  of  another  of  his  own  motion,  without 
any  request  to  do  so,  without  having  any  interest  in  the  matter, 
-without  any  right  to  protect  or  property  to  save,  and  without  any 
■compulsion,  is  regarded  as  a  mere  volunteer  or  intermeddler;  and  he 
thereby  acquires  no  right  to  subrogation,  in  the  absence  of  any 
contract,  assignment,  or  expectation  that  he  will  be  substituted  in 
the  place  of  the  creditor:  Tradesman's  Nat.  Bank  v.  Sheffield  Citv 
€o.,  137  Ala.  547,  34  South.  625;  Hough  v.  Aetna  Life  Ins.  Co.,  57 
111.  318,  11  Am.  Eep.  18;  Pearce  v.  Bryant  Coal  Co.,"  121  111.  590,  13 
N.  E.  561;  Martin  v.  Martin,  164  111.  640,  56  Am,  St.  Eep.  219,  45 
N.  E.  1007;  Beifeld  v.  International  Cement  Co.,  79  111.  App.  318; 
Muir  v.  Berkshire,  52  Ind.  149;  Binford  v.  Adams,  104  Ind.  41,  3  X. 
E.  753;  Wormor  v.  Waterloo  Agricultural  Works,  62  Iowa,  699,  14 
N.  W.  331;  Mattcson  v.  Dent,  112  Iowa,  551,  84  X.  W.  710;  Brico 
■y.  Watkins,  30  La.  Ann.  21;  Weil  v.  Enterprise  Ginnery  Co.,  42  La. 
Am.  492,  7  South.  622;  Domourelle  v.  Piazza,  77  Miss.  433,  27 
South.  623;  Bunn  v.  Lindsay,  95  Mo.  250,  6  Am.  St.  Eep.  4S,  7  S. 
W.  473;  Eoberts  v.  Best,  172  Mo.  67,  72  S.  W.  657;  Crane  v.  Xocl 
(Mo.  App.),  78  S.  W.  826;  Washburn  v.  Osgood,  38  Xeb.  804,  57  X. 
■W.  529;  Fay  v.  Fay,  43  X.  J.  Eq.  438,  11  Atl.  122;  Sanford  v.  Mc- 
Lean, 3  Paige,  117,  23  Am.  Dec.  773;  M.  T.  Jones  Lumber  Co.  v. 
Tillegas,  8  Tex.  Civ.  App.  669,  28  S.  W.  558. 

Said  Chancellor  Johnson  in  an  early  South  Carolina  case:  "The 
doctrine     of     subrogation    is     a    pure,     unmixed     equity,    having    it:i 
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foundation  in  the  principles  of  natural  justice,  and  from  its  very 
nature  never  could  have  been  intended  for  the  relief  of  those  who- 
were  in  a  condition  iu  which  they  were  at  liberty  to  elect  whether 
they  would  or  would  not  be  bound;  and  as  far  as  I  have  been  en- 
abled to  learn  its  history,  it  never  has  been  so  applied.  If  one  with 
perfect  knowledge  of  the  facts  will  part  with  his  money,  or  bind 
himself  by  his  contract  in  a  sufficient  consideration,  any  rule  of 
law  which  would  restore  him  his  money  or  absolve  him  from  hi* 
contract  would  subvert  the  rules  of  social  order.  It  has  been 
directed  in  its  application  exclusively  to  tlie  relief  of  those  that 
were  already  bound  who  could  not  but  choose  to  abide  the  penalty": 
Gadsden  v.  Brown,  1  Spear  Eq.  37,  41.  This  seems  a  clear  state- 
ment of  the  law,  and,  if  not  given  a  strict  and  literal  interpreta- 
tion (for  the  law  is  becoming  more  liberal  on  the  question  of  who 
is  a  volunteer:  Emmert  v.  Thompson,  49  Minn.  386,  32  Am.  St. 
Rep.  566,  52  N.  W.  31),  may  be  regarded  as  accurate.  It  is  quotecT 
with  approval  in  Contoocook  Fire  Precinct  v.  Hopkinton,  71  N.  H. 
574,  578,  53  Atl.  797;  Shinn  v.  Budd,  14  N.  J.  Eq.  234,  237; 
Durante  v.  Eannaco,  72  N.  Y.  Supp.  1048,  65  App.  Div.  435,  441; 
Aetna  Life  Ins.  Co.  v.  Meddleport,  124  U.  S.  543,  549,  8  Sup.  Ct. 
Rep.  625;  Prairie  State  Bank  v.  United  States,  164  U.  S.  227,  231,. 
17  Sup.  Ct.  Rep.  142. 

"One  may  think,"  observes  Justice  Goode  in  the  recent  case  of 
Crane  v.  Noel  (Mo.  App.),  78  S.  W.  826,  828,  "of  a  stranger  pay- 
ing the  debt  of  some  one  else  in  circumstances  that  would  constitute 
an  officious  intermeddling  with  the  debtor's  business,  and  afford 
the  payor  no  good  claim  in  equity  to  the  securities  held  by  the 
creditor.  If  the  test  of  the  right  to  be  substituted  was  the  pur- 
pose for  which  payment  is  made,  as  being  a  purpose  laudable  in  it- 
self, and  including  an  intention  to  preserve  the  debt,  and  obliga- 
tions collateral  thereto,  for  the  benefit  of  the  payor,  instead  of  ex- 
tinguishing the  debt.  Crane's  standing  would  be  better.  But  the 
test  is  not  the  motive  of  the  party  who  pays,  but  whether  or  not  he 
acted  as  a  volunteer." 

A  stranger  who  voluntarily  pays  the  debt  of  another  may  take 
an  assignment  of  it  from  the  creditor  and  enforce  the  debt  against 
the  debtor;  and  if,  at  the  time  the  payment  is  made,  the  creditor 
agrees  to  assign  him  the  debt,  tiiough  no  assignment  in  writing  is 
made,  the  stranger  will  be  regarde<l  iu  equity  as  the  equitable  as- 
signee thereof,  and  tiie  transaction  as  a  purchase  of  the  debt:  Cruni- 
Ijsh  v.  Central  Imp.  Co.,  3S  W.  Va.  390,  45  Am.  St.  Rep.  872,  IS  S.  E. 
456.  It  has  alreaily  been  seen  tliat  a  volunteer  in  discharging  tlie  debt 
of  a  third  pf>rsou  may,  by  contract,  keep  alive  and  on  foot  tlio 
securities  wliicli  tlie  creditor  liolds,  and  enforce  tliem  against  the 
debtor  just  as  the  original  creditor  could  have  done.  See  "Con- 
ventional   Subrogation,"    ante,   p.    477. 
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1).  Who  are  not  Volunteers  Generally. — A  person  paying  a  debt^ 
or  advancing  money  for  the  purpose,  at  the  instance,  solicitation,  or 
request  of  the  debtor  cannot  be  regarded  as  a  volunteer,  stranger,. 
or  intermeddler,  within  the  meaning  of  the  foregoing  rules:  Home 
Sav.  Bank  v.  Bierstadt,  168  111.  618,  61  Am.  St.  Rep.  146,  48  N.  E. 
161;  Warford  v.  Hankins,  150  Ind.  489,  50  N.  E.  468;  Fort  Jeffer- 
son Imp.  Co.  V,  Dupoyster,  112  Ky,  792,  66  S.  W.  1048;  Cans  v. 
Thieme,  93  N.  Y.  225;  Hart  v.  Davidson,  84  Tex.  112,  19  S.  W.  454; 
Kachal  v.  Smith,  101  Fed.  159,  165.  For  example,  if  one  who  ha* 
no  previous  interest,  and  is  under  no  obligation,  pays  off  a  mort- 
tage  or  advances  money  for  its  payment,  at  the  instance  of  th*? 
mortgagor,  he  is  not  a  volunteer,  and  he  is  entitled  to  subrogation- 
to  the  lien  of  the  mortgage:  Motes  v.  Koberson,  133  Ala.  630,  32 
South.  225.  Nor  is  one  a  volunteer  who  pays  the  debt  of  another 
in  order  to  protect  his  own  rights  or  save  his  own  interests  in  prop- 
erty: Davis  V.  Schlemmer,  150  Ind.  472,  50  N.  E.  373;  Grady  v. 
O'Eeilly,  116  Mo.  346,  22  S.  W.  798;   Cole   v.  Malcom,  66  N.  Y.  363. 

c.  Persons  Making  Advances  and  Loans. 
1.  In  General. — A  person  advancinfr  money  to  pay  another's  debt 
is  not  ordinarily  entitled  to  subrogation,  unless  there  is  some  obli- 
gation, interest,  or  right  on  his  part  in  respect  to  the  debt,  or 
unless  he  has  been  requested,  or  has  an  expectation,  understanding,. 
or  agreement  to  be  substituted  in  the  place  of  the  creditor  who&e 
claim  he  discharges:  Riggin  v.  Hilliard,  56  Ark.  476,  35  Am.  St.  Rep. 
113,  20  S.  W.  402;  Sackett  v.  Stone,  115  Ga.  466,  41  S.  E.  504; 
Bout  on  v.  Cameron,  205  111.  50,  68  N.  E.  800;  Yaple  v.  Stephens,  35" 
Kan.  680,  14  Pac.  222.  A  person  advancing  money  to  a  tenant  to 
pay  the  rent,  and  charging  it  to  him,  is  not  subrogated  to  the  land- 
lord's lien:  Bostick  v,  Ammons,  63  S.  C.  302,  41  S.  E.  310.  And  tho 
mere  fact  that  money  loaned  is  used  to  pay  off  purchase  money 
notes  does  not  subrogate  the  lender  to  the  rights  of  the  holders  of 
the  notes:  Cage  v.  Shapard  (Tex.  Civ.  App.),  46  S.  W.  839.  The 
question  of  the  right  to  subrogation  of  one  who  loans  or  advance* 
money  for  the  payment  of  the  debt  of  another  arises  frequently 
where  the  money  is  used  to  discharge  a  mortgage  or  encumbrance. 
In  that  coianection  the  subject  will  hereafter  be  given  a  more  ex- 
tended consideration.  It  is  believed  that  there  is  a  tendency  toward 
the  relaxation  of  the  law  in  favor  of  those  who  advance  funds 
with  which  a  third  person's  obligation  is  discharged.  See  "IVt- 
sons  Interested  in  Encumbered  Property,"  post.  It  is  said  that 
the  "law  does  not  take  note  of  the  origin  of  the  moneys  with  whicli 
a  payment  is  made  which  carries  legal  subrogation  with  it  as  its 
effect;  legal  subrogation  takes  place  though  the  payment  lie  made 
by  money  borrowed  by  the  party  making  the  payment  or  furnished 
to  him  by  another  person  for  tliat  purpose":  V,';ilmsley  »ib  Co.  ia 
Liquidation,  107  La.  417,  31  South.  869. 
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2.  To  Married  Women  for  Necessaries. — Equity  allows  one  who 
has  loaned  or  advanced  money  to  a  distressed  wife  with  which  to 
procure  necessaries,  to  stand  in  the  stead  of  the  person  supplying 
them,  and  to  recover  of  the  husband  the  amount  actually  paid  by 
her  out  of  the  money  advanced.  The  supreme  court  of  Massa- 
chusetts, however,  has  fallen  into  error  on  this  question,  by  taking 
the  view  that  the  lender  is  a  mere  volunteer  and  not  entitled  to 
subrogation.  The  narrowness  and  injustice  of  such  a  view  are 
apparent,  and  the  decision  of  that  court  is  opposed  to  every  other 
decided  case  that  has  come  under  our  observation:  See  the  mono- 
graphic note  to  Wanamaker  v.  Weaver,  98  Am.  St.  Kep.  645,  646. 

VI.  Persons  Interested  or  Affected  in  General, 
a.  By  Whom  Subrogation  may  be  Invoked. — The  doctrine  of  sub- 
rogation seems  to  have  first  been  invoked  in  favor  of  sureties.  And 
it  is  now  most  commonly  applied  in  cases  where  the  person  advanc- 
ing money  to  pay  the  debt  of  a  third  party  stands  in  the  situation 
of  a  surety,  or  is  only  secondarily  liable  for  the  debt;  but  it  is  als'> 
applicable  to  persons  compelled  to  pay  the  debt  of  a  third  party  to 
protect  their  own  rights,  or  save  their  own  property:  Cole  v,  Mal- 
com,  66  N.  Y.  363;  Dunlop  v.  James,  174  N.  Y.  411,  67  N.  E.  60. 
Indeed,  the  doctrine  has  become  broad  enough  to  include  every  per- 
son who,  not  being  a  mere  volunteer  or  intermeddler,  pays  a  debt 
or  discharges  an  obligation  which  in  justice,  equity  and  good  con- 
science ought  to  be  paid  or  discharged  by  another:  See  "Definition." 
ante,  p.  476.  While  it  would  be  unsafe  to  say,  in  the  face  of  this 
liberal  statement  of  the  law  of  subrogation,  who  may  and  who  may 
not  lay  claim  to  its  beneficent  doctrines,  still  it  may  bo  well  to 
enumerate  some  cases  of  persons  whom  substitution  has  been  al- 
lowed. Subrogation  may  take  place  for  the  benefit  of  a  surety,  a 
cosurety,  an  insurer,  a  purchaser  or  owner  who  extinguishes  an  en- 
cumbrance on  the  property,  a  junior  creditor  or  encumbrancer  who 
satisfies  a  prior  lien,  an  heir  who  pays  a  debt  of  the  succession,  and 
a  person  who  pays  his  own  debt  which  another  has  assumed  but 
not  paid:  See  Townsend  v.  Cleveland  Fire  Proofing  Co.,  IS  InJ.  App. 
5CS,  47  N.  E.  707,  and  cases  cited  in  succeeding  subdivisions  of  tliis 
note.  This  enumeration  is  not  made  with  the  thought  that  the  doe- 
trine  of  subrogation  is  limited  in  its  application  to  the  persons 
enumerated,  but  it  is  made  merely  for  tlie  purpose  of  calling  atten- 
tion to  some  of  the  leading  and  well-established  relations  in  rospecc 
to  which  subrogation  has  been  invoked. 

b.     To  Wliom  Subrogation  may  be  Had. 

1.     In  General. — Gcncrully    speaking,   we    know   of    no    limitation 

upon   the   doctrine   of  subrogation   so   far   as  concerns   the   persons   to 

whose   rights   subrogation    may   be    had,   except,   perhaps,    in    the   case 

of  the  public    (to  which  attention  will  presently  be  given),  provided 
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the  rights  of  innocent  third  persons  are  not  interfered  with.  "When 
the  sureties  of  a  trustee  are  required  to  answer  for  his  breach  of 
trust,  they  are  subrogated  to  the  rights  of  both  the  trustee  and  the 
cestui  que  trust  against  those  who  participated  in  the  wrong:  Blake 
V.  Traders'  Nat.  Bank,  145  Mass.  13,  12  N.  E.  414. 

2.     The  Nation,  State  and  Municipality. 

A.  In  the  Case  of  Ofllcial  Bonds. — Instances  are  frequent  where 
sureties  on  the  bond  of  a  public  officer,  upon  being  held  to  make 
good  the  default  of  their  principal,  are  held  to  be,  by  the  fact  of 
payment,  equitable  assignees  and  entitled  to  be  subrogated  to  the 
position  of  the  commonwealth,  nation,  city  or  county  in  respect  to 
its  liens,  securities  and  priorities,  for  the  purpose  of  enforcing  re- 
imbursement from  their  principal  or  contribution  from  their  cosure- 
ties: Cummings  v.  May,  110  Ala.  479,  20  South.  307;  Boone  County 
Bank  v.  Byrum,  68  Ark.  71,  56  S.  W.  532;  Orem  v.  Wrightson,  51  Md. 
34,  34  Am.  Eep.  2S6;  Bunting  v.  Kicks,  22  N.  C.  (2  Dev.  &  B. 
Eq.)  130,  32  Am.  Dec.  699;  Myers  v.  Miller,  45  W.  Va.  595, 
31  S.  E.  976;  United  States  v.  Hunter,  5  Mason,  62,  Fed.  Cas.  No. 
15,426;  United  States  v.  Preston,  4  Wash.  C.  C.  446,  Fed.  Cas.  No. 
16,087.  It  seems,  however,  that  the  surety  does  not  succeed  to  every 
advantage  in  the  form  and  mode  of  proceeding  which  the  law  confers 
on  the  public.  For  instance,  he  cannot  sue  in  the  name  of  the 
United  States,  and  have  other  privileges  of  procedure  peculiar  to  tho 
nation:  United  States  v.  Preston,  4  Wash.  C.  C.  446,  Fed.  Cas.  No. 
16,087;  United  States  v.  Eyder,  110  U.  S.  729,  740,  14  Sup.  Ct.  Eep. 
196.  In  the  principal  case,  ante,  p.  466,  it  is  held  that  the  sureties 
are  subrogated  to  the  rights  of  the  commonwealth,  even  to  its  ex- 
emption from  the  statute  of  limitations.  When  the  sureties  of  a 
sheriff  pay  for  him  money  collected  as  revenue,  they  are  substituted 
to  the  rights  of  the  state  to  its  lien  upon  the  real  estate  of  the 
sheriff:  Dawson  v.  Lee,  83  Ky.  51;  and  if  they  pay  a  defalcation  by 
him  for  county  taxes  collected,  they  are  subrogated  to  the  lien  of  the 
county  on  his  real  estate  therefor:  Baker  v.  Fidelity  &  Deposit  Co., 
24  Ky.  Law  Eep.  2196,  73  S.  W.  1025.  Where  a  surety  on  the  bond 
of  a  tax  collector  makes  good  the  default  of  his  principal,  even  be- 
fore judgment  rendered  for  such  default,  he  is  entitled  to  be  sub- 
rogated to  the  riglits  of  the  state  or  county,  and  to  have  the  statu- 
tory lien  of  the  bond  enforced  for  his  indemnity,  against  tlio  princi- 
pal, cosureties  and  purchasers  from  them  with  noti<'e  of  tlie  lion: 
Schuessler  v.  Dudley,  80  Ala.  547,  60  Am.  Eep.  124,  2  South.  526. 
But  see  Knoll  v.   Marshall   County,  114  Iowa,  647,   87   N.   W.   (357. 

B.  In  the  Case  of  Bail  Bonds. — The  supreme  court  of  the  United 
states  has  decided  that  a  surety  on  a  recognizance  for  the  ajipoar- 
ance  of  person  charged  with  a  crime  against  the  United  States,  with- 
out an  express  contract  of  indemnity,  cannot  recover  from  the  prin- 
cipal any  sums  he  may  have  been  required  to  pay  on  account  of  the 
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principal's  forfeiture,  and  is  not  entitled  to  subrogation  to  the  rights 
of  the  United  States,  nor  to  the  benefit  of  government  priority  an<l 
peculiar  remedies:  United  States  v.  Eyder,  110  IT.  S.  729,  4  Sup.  Ct. 
Eep.  196.  But  see  Simpson  v.  Koberts,  35  Ga.  180;  Eeynolds  v.  Har- 
ral,  2  Strob.  87. 

C.  In  the  Case  of  Tax  Payments. — One  voluntarily  paying:  a  tax 
to  a  city  for  which  he  and  his  property  are  not  liable  "will  not  bo 
subrogated  to  the  rights  of  the  city  against  the  property  or  its 
owner.  He  comes  within  the  rule  applicable  to  volunteers:  Mont- 
gomery V.  Charleston,  99  Fed.  825.  There  are  instances,  however,  in 
which  subrogation  to  the  rijThts  of  the  public  has  been  allowed  in 
favor  of  one  paying  taxes  for  which  another  was  primarily  liabJo. 
In  Taylor  v.  Wilcox,  167  Mass.  572,  46  N.  E.  115,  it  is  held  that  a 
purchaser  at  foreclosure  who  buys  upon  the  representation  of  the 
assignee  in  insolvency  of  the  mortgagor,  that  a  tax  on  the  property 
had  been  or  would  be  discharged  from  the  insolvent  estate,  and  who, 
upon  the  assignee's  refusal  to  pay  the  tax,  pays  it  himself,  is  sub- 
rogated to  the  right  of  the  town  to  prove  the  tax  as  a  privileged 
claim  in  insolvency.  And  in  Barron  v.  Whiteside,  a  mortgagee  pay- 
ing taxes  to  protect  the  property  is  held  subrogated  to  the  rights 
of  the  state  and  city  against  the  trustee  to  whom  the  property  has 
been  assigned  for  the  benefit  of  creditors.  In  a  recent  Washington 
case  it  is  decided  that  if  a  mortgagee  in  good  faith  pays  delinquent 
taxes  to  protect  his  lien,  he  may  be  subrogated  to  the  lien  of  the 
county  therefor,  and  may  recover  the  sum  paid  as  against  a  subse- 
quent mortgagee  whose  lieu  has  been  given  priority:  Dunsmuir  v. 
I'urt  Angeles  Gas  Co.,  30  Wash.  3bti,  71  Pac.  9.  See,  also,  ViiIicm! 
States  V.  Eyder,  110  U.  S.  72;t,  733,  4  Sup.  Ct.  Rep.  196. 

The  right  of  an  individual  to  be  subrogated  to  the  riglits  of  the 
public  in  respect  to  the  macliincry  for  the  collection  of  taxes  has, 
however,  been  doubted  and  denied  in  several  casus.  It  is  clear,  we 
think,  that  a  county  treasurer  voluntarily  paying  the  taxes  of  a 
property  owner,  cannot  be  subrogated  to  the  lien  of  the  state  and 
county  for  the  taxes  so  paid.  He  is,  under  such  circumstances,  a  mere 
volunteer:  Mercantile  Trust  Co.  v.  Ilart,  76  Fed.  676.  la  rtiKi'.'riiig 
the  decision  in  this  case,  Mr.  Justice  Thayer  says:  "The  case  of  la 
re  Wallace's  Estate,  59  Pa.  St.  4Ul,  is  very  much  in  point.  In  that 
case  tax'S  due  from  a  property  owner  had  been  advanced  and  paid 
by  the  collector  of  taxes,  and  subsequently  the  owner  had  confessed 
a  judgment  in  favor  of  the  tax  collector  for  the  taxes  so  ailvanced. 
The  collcctr.r  rlnimed  the  right  to  be  subrogated  to  the  lien  of  the 
st;it(\  but  tlio  right  was  denied.  The  court  said,  in  substance,  that 
it  might  well  be  doubted  wh.iher  a  person  could  ever  claim  subroga- 
ti"n  to  the  rights  of  the  state  as  respects  a  lieu  for  taxes,  but  that 
Buch  right  could  not  be  claimed  where  the  payment  of  taxos  was 
voluntary,  nor  where  subrogation,  if  allowed,  would  prejudice  the 
rights  of  a  third  party,  such  as  a  subsequent  judgment  creditor.      lu 


July,  '03.]    American  Bonding  Co.  v.  National  etc.  Bk.   499 

the  case  of  Wilkinson  v.  Babbitt,  4  Dill.  207,  Fed.  Cas.  No.  17,668, 
a  collector  of  internal  revenue  who  had  paid  to  the  government  cer- 
tain public  moneys  which  one  of  his  deputies  had  unlawfully  de- 
posited in  a  bank  that  had  subsequently  failed,  was  held  not  subro- 
gated to  the  right  of  the  United  States  to  claim  a  preference  against 
the  assigned  effects  of  the  insolvent  bank.  Also  in  the  case  of  Grif- 
fing  v.  Pintard,  25  Miss.  173,  and  Hinchman  v.  Morris,  29  W.  Va. 
673,  2  S.  E.  863,  it  was  held  that  a  tax  collector  and  a  sheriff  re- 
spectively who  had  advanced  and  paid  certain  taxes  for  taxpayera, 
weie  not  in  a  position  to  be  subrogated  to  the  rights  of  the  state 
in  whose  behalf  a  lien  for  the  taxes  had  been  created.  Inasmuch 
as  a  public  tax  is  a  debt  of  such  a  character  that  it  cannot  be  as- 
signed or  farmed  out  of  the  state  or  municipality  to  whom  it  is  due 
(Mclnerny  v.  Keed,  23  Iowa,  410,  415),  a  case  must  be  very  excep- 
tional and  peculiar  when  the  right  arises  to  be  subrogated  to  the 
lien  of  the  state  or  a  municipality.  It  would  certainly  be  contrary 
to  sound  public  policy  to  concede  that  a  collector  may  accept  pay- 
ment of  taxes  in  a  mode  not  authorized  by  law  [the  officer  in  this 
case  had  accepted  a  check  in  payment  of  the  taxes  involved,  and 
then  advanced  money  from  his  funds  to  pay  the  taxes,  but  the  check 
was  never  paid],  and  thereafter,  when  confronted  with  a  possible 
loss,  be  allowed  the  light  of  subrogation."  It  would  seem  that 
in  the  above  case  the  right  to  subrogation  could  justly  have  been 
denied  on  the  ground  that  the  officer  was  a  volunteer. 

Further  light  on  this  question  is  thrown  by  the  language  of  the 
supreme  court  of  Georgia  in  Irby  v.  Livingston,  81  Ga.  281,  6  S.  E. 
591:  "We  think  the  case  of  Livingston  v.  Anderson,  80  Ga.  175,  5 
S.  E.  48,  decided  at  the  last  term  of  this  court,  is  in  point  in  this 
case.  It  is  in  effect  what  we  now  decide.  In  that  case  this  court 
held  that,  inasmuch  as  no  writ  of  execution  had  been  issued  against 
the  taxpayer,  who  was  in  default,  the  sureties  of  the  tax  collector 
(who  had  been  compelled  to  make  good  the  default  of  the  collector 
in  not  collecting  and  paying  over  these  taxes),  could  not  compel 
the  state  or  its  officers  to  issue  execution  for  the  use  of  the  sureties 
entitled  to  reimbursement;  but  that  the  sureties  could  obtain  relief 
in  equity  against  the  defaulting  taxpayer.  The  right  of  subrogation 
does  not  apply  as  to  the  remedies  which  the  state  has  against  the 
citizen;  but  as  to  the  security  which  the  state  has;  that  security 
passes  to  the  citizen  or  to  the  surety  who  pays  off  a  debt  under 
such  circumstances  as  these;  and  for  the  purpose  of  reimbursing 
himself  he  has  a  right  to  enforce  the  execution  issued  by  the  state." 

"When  the  case  is  one  of  subrogation  of  the  individual  to  public 
rigTits'  and  remedies,"  to  quote  from  a  recent  Connecticut  decision, 
"the  situation  assumes  an  aspect  not  presented  where  the  substitu- 
tion relates  to  private  rights.  Questions  of  public  policy,  questions 
as  to  the  propriety  of  turning  over  the   governmental  machinery  to 


500  American  State  Eeports,  Vol.  99.     [Maryland, 

individuals  and  conferring  upon  them  the  powers  of  the  organized 
public,  at  once  arise.  The  inquiry  becomes  not  one  of  legislative 
power  to  provide  for  a  complete  or  partial  substitution,  but  one  of 
judicial  discretion  in  the  administration  of  equitable  principles  un- 
der equitable  considerations.  So  it  is  that  courts  ought  to  hesitate, 
and  have  hesitated,  to  apply  the  doctrine  of  subrogation  to  cases 
where  the  substitution  would  result  in  conferring  upon  individuals 
rights  and  powers  peculiarly  designed  for  and  adapted  to  public 
purposes,  and  as  a  part  of  the  govorumontal  machinery,  without 
statutory  sanction,  express  or  implied.  The  power  of  taxation  is 
one  of  the  drastic  powers  exercised  by  governmental  bodies,  its 
machinery  is  skillfully  designed  to  accomplish  the  desired  results 
most  certainly  and  effectually.  It  is  adapted  to  its  uses,  hut  not 
to  private,  unrestrained  exercise.  Therefore  it  is  that,  in  the  absence 
of  legislation  expresslj''  or  by  reasonable  implication  authorizing  the 
substitution  of  the  individual  for  the  community,  the  powers  spe- 
cially created  as  incidental  to  the  exercise  of  the  public  Jiglit  of 
taxation  ought  nut  to  become  delegated  to  private  persons  by  ju- 
dicial intervention,  unless,  indeed,  it  is  in  rare  and  extreme  cases." 
Compare,  in  this  connection,  "Official  Bonds  and  Priority  Over 
Otlier  Claims,"   ante. 

c.  Against  Whom  Subrogation  may  be  Enforced. — The  right  of 
subrogation  is  not  restricted  to  the  reme/iios  which  the  creditor  had 
against  the  principal  debtor,  but  extends  to  all  the  romcilies  wliich 
he  had  against  the  principal  and  others  liable  for  tlie  debt.  The 
equity  of  sureties,  or  tliosc  standing  •  in  like  situation,  extends, 
not  only  to  the  rights  of  the  creditor  as  against  tlie  principn.1, 
but  to  all  riglits  of  the  creditor  respecting  the  debt  wiiicli 
the  sureties  pay  or  the  obligation  which  they  discharge: 
Eooker  v.  Bensou,  83  Ind.  250;  Keokuk  v.  Love,  31  Iowa, 
119.  In  the  princijial  case,  ante,  p.  4()n,  tlie  court  uses  this 
language:  "Tliat  the  do<?trine  of  subrogation  does  go  to  the  extent 
of  giving  to  tlie  surety  who  has  j)ai(l  the  debt  of  his  principal,  the 
benefit  of  tlie  rights  and  remedies  of  the  creditor  against  all  persons 
who  were  liable  for  the  debt,  is  both  asserted  by  text-writers  ana 
siis^taiuod  liy  tlie  authority  of  many  decided  cases.  This  is  especially 
held  to  liC  true  of  the  sureties  of  a  fiduciary  who  are  couipelliNJ  to 
answer  fur  his  breach  of  trust,  and  they  liave  repeatedly  been  siili- 
ro^ale.l  to  the  rights  and  remedies  of  botli  the  trustee  and  tlie  cestui 
que  trust  against  the  fiduciary  and  tliose  particijiating  in  the  wrung- 
ful   a.'t." 

In  acforihiiM-e  wilh  this  doctrine,  it  is  deci.le(l  in  the  priucijial 
case  that  if  an  ofiicer  dej^isits  public  funds  with  ;i  liank,  and  the 
bank,  with  knowlclge  of  the  ownership  of  the  money,  ])ays  interest 
tlieri''.n  to  the  officer  imliviilually,  and  the  state  holils  tlie  surety 
of   th.e   officer   li:ilde  for   the   diverted   interest,   the   surety   is   entitled 
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to  be  subrogated  to  the  rights  of  the  state  against  the  bank.  So,  in 
Carroll  County  v.  Khodes,  69  Ark.  43,  63  S.  W.  68,  it  is  held  that 
if  the  sureties  of  a  county  collector  pay  to  the  state  the  amoiint 
of  money  misapplied  by  that  officer  to  the  payment  of  a  debt  due 
from  him  to  a  bank,  they  will  be  subrogated  to  the  right  of  the 
state  to  proceed  against  the  bank.  And  if  a  county  treasurer  de- 
])0sits  public  funds  with  a  bank,  which,  with  knowledge  of  the 
character  of  the  money,  appropriates  it  to  the  payment  of  a  debt 
against  the  treasurer,  who  in  that  sum  defaults,  his  sureties,  when 
sued  by  the  county,  may  bring  in  the  bank  as  defendant,  and  may 
be  subrogated  in  the  one  judgment  against  the  bank  for  the  amount 
of  the  judgment  rendered  against  them;  Skipwith  v.  Hurt,  94  Tex. 
322,  60  S.  W.  423.  A  surety  of  a  trustee,  who  accounts  for  the 
defalcation  of  his  principal,  may  be  subrogated  to  the  rights  of  the 
cestui  que  trust  against  a  person  wrongfully  appropriating  part  of 
the  trust  estate:  Farmers'  etc.  Bank  v.  Fidelity  Deposit  Co.,  108 
Ky.  3S4,  56  S.  W.  671. 

A  surety  in  an  original  obligation,  having  paid  the  debt,  may  be 
subrogated  to  the  rights  of  the  creditor  against  a  subsequent  surety 
of  the  principal:  McCormick  v.  Irwin,  35  Pa.  St.  111.  So  it  has 
been  held  that  when  a  replevin  bail  has  been  compelled  to  pay  the 
judgment,  he  may  have  execution  thereon  against  all  the  juclguient 
defendants,  and  may  enforce  the  collection  thereof  against  one  who 
is  a  surety  of  the  other  defendants  in  the  judgment,  though  he  may 
have  known  of  such  suretyship  at  the  time  he  became  replevin  bail, 
unless  it  appears  that  the  surety  objected,  at  the  time  the  judgment 
was  rendered,  to  any  stay  of  execution  thereon:  Dcasar  v.  King, 
110  Ind.  69,  10  N.  E.  621. 

When  a  surety  has  paid  a  judgment  against  his  principal,  he  may 
by  action  follow  and  recover  any  of  the  fund  which  has  been  wrong- 
fully converted  or  misapplied  by  the  principal,  and  which  has  been 
received  from  him  by  a  third  person,  with  notice  of  its  fiduciary  char- 
acter, in  payment  of  a  debt  due  from  him  to  the  principal,  even 
though  the  judgment  which  was  obtained  against  the  surety  and  the 
principal  on  aecount  of  the  breach  of  trust  has  been  paid  and  dis- 
charged: Fox  V.  Alexander,  36  N.  C.  340;  Fidelity  &  Deposit  Co. 
V.  Jordan  (N.  C),  46  S.  E.  49G.  And  one  furnishing  money  to  pay 
off  a  prior  mortgage  under  an  agreement  that  he  shall  have  a  first 
IJen  on  the  property,  and  taking  an  invalid  mortgage,  is  subrogated 
to  the  lien  of  the  prior  mortgage,  not  only  as  against  the  mortgagor, 
but  against  other  lienholdcrs  having  notice  of  the  facts:  Cumber- 
land Bldg.  etc.  Assn.  v.  Sparks,  111  Fed.  647.  To  the  same  oirect, 
see  Wilton  v.  Maybcrry,  75  Wis.  191,  17  Am.  St.  Rep.  193.  43  N.  W. 
901. 

d.  Innocent  Third  Persons. — But  while  subrogation  may  be  had 
against  those  with  notice,   as  is  shown   in   the   preceding  paragrajih, 
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it  cannot  prevail  against  bona  fide  purchasers  or  tliose  In  like  situ- 
ation: Richards  v.  Griffith,  92  Cal.  493,  27  Am.  St.  Rep.  156,  28  Pac. 
484;  Ahern  v.  Freeman,  46  Minn.  156,  24  Am.  St.  Rep.  206,  48  N.  W. 
677.  And,  generally,  subrogation  Vfill  not  be  enforced  against  those 
holding  intervening  rights,  liens,  and  equities:,  nor  when  it  will 
prejudicially  affect  the  rights  of  innocent  persons:  Hargis  v.  Robin- 
son, 63  Kan.  686,  66  Pac.  988;  "Intervening  Rights  and  Equities," 
ante,  where  a  more  extended  consideration  of  this  question,  will  be 
found. 

e.     Persons   Having    Lien   on   Two    Funds. 

1.  Junior  Creditor  with  Lien  on  Only  One. — If  a  prior  creditor, 
having  security  on  two  funds,  satisfies  his  demand  out  of  the  se- 
curity or  fund  which  alone  is  pledged  to  a  junior  creditor,  and 
thereby  exhausts  that  fund  or  security,  equity  will  subrogate  the 
latter  creditor  to  the  former's  lien  upon  that  fund  or  security  which 
is  not  exhausted:  Wyman  v.  Fort  Dearborn  Nat,  Bank,  181  111.  279, 
72  Am.  St.  Rep.  259,  54  N.  E.  946;  Van  Pelt  v.  Strickland,  60  Kan. 
584,  57  Pac.  498;  Eddy  v.  Traver,  6  Paige,  521,  31  Am.  Dec.  261; 
Union  Bank  v.  Conroy,  59  N.  Y.  Supp.  631,  42  App.  Div.  576;  Jones 
V.  Zollicoffer,  2  Hawks,  623,  11  Am.  Dec.  795;  Ramsey's  Appeal, 
2  Watts,  228,  27  Am.  Dec.  301;  Ohio  Cultivator  Co.  v.  People's 
Nat.  Bank,  22  Tex.  Civ.  App.  643,  55  S.  W.  765;  Hudkins  v.  Ward, 
30  W.  Va.  204,  8  Am.  St.  Rep.  22,  3  S.  E.  600.  Accordingly,  it  is 
held  in  Anthes  v.  Schroeder  (Neb.),  94  N.  W.  611,  that  the  plaintiff 
therein  is  entitled  to  subrogation  to  the  lien  of  a  prior  creditor  on 
either  security  for  any  balance  remaining  due  after  the  application 
of  the  proceeds  of  the  security  on  which  both  have  lions  to  the  pay- 
ment in   full   of  the  prior  encumbrance. 

This  doctrine,  however,  will  not  be  allowed  to  work  injustice: 
Shimp's  Assigned  Estate,  197  Pa.  St.  128,  46  Atl.  1037.  And  whore 
a  creditor  having  a  lien  on  two  pieces  of  land  releases  one  of  tliom, 
without  any  notice  of  the  claim  of  another  creditor  whose  lien  ex- 
tends only  to  the  other,  the  former  is  not  to  be  prejudiced  by  his 
inability  to  subrogate  the  latter  to  his  lion  on  the  property  wliicli 
has  been  released:  Cheesebrough  v.  Millard,  1  .Tohns.  Cli.  409,  7  Am. 
Dec.  494.  A  separate  judgment  creditor  of  a  partner  is  not  entitled 
to  be  substituted  to  the  rights  of  a  judgment  creditor  of  tlie  part- 
nership who  has  obtained  satisfaction  out  of  such  ])artner's  estate, 
to  enable  such  separate  creditor  to  proceed  against  the  otlier  partner, 
where  there  is  nothing  to  sliow  the  latter  partner  indoiitod  to  his 
copartner  wlio'<o  property  was  taken  to  pay  the  firm  d(d)t:  Sterling 
V.  Brightbill,  5   Watts,   229,  30  Am,  Dec.  304. 

f.  Wrongdoers -Necicssity  of  Clean  Hands. — It  is  hardly  necessary 
to  say  that  oiio  invoking  the  of|uita.ble  doctrine  of  subrogation  must 
come  into  court  with  cloiin  hands:  Devine  v.  Ilarkncss,  117  111.  145, 
7  N.  E.  52;  In  re  Hays'  Estate,  159  Pa.  St.  381,  28  Atl.  158;  German 
Bank  v.  United  States,  148  U.   S.  573,  13  Sup.   Ct.  Rep.  702.     "The 
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doctrine  of  suJbrogation  cannot  be  extended  so  as  to  authorize  the 
application  of  the  principle  for  the  relief  and  benefit  of  a  party 
who  voluntarily  surrenders  a  right  or  suffers  an  injury^  the  conse- 
quence of  his  own  willful  neglect  or  wrong,  or  who  has  connived  and 
assisted  in  the  wrong":  Starke  v.  Bernheim,  102  Ala.  464,  14  South. 
770.  It  is  held  that  a  second  purchaser  who,  with  notice  of  the 
right  of  a  first  purchaser,  pays  off  a  lien  on  the  land,  cannot  ask 
to  be  subrogated  to  it:  Bates  v.  Swiger,  40  W.  Va.  420,  21  S.  E.  874. 
And  in  Johnson  v.  Moore,  33  Kan.  90,  5  Pac.  406,  the  right  of  a 
junior  mortgagee  is  denied  subrogation  on  account  of  his  making  an 
unlawful  alteration  of  his  mortgage,  which  injuriously  affects  the 
liability  of  the  mortgagors.  This  rule  that  the  doctrine  of  equitable 
subrogation  will  not  be  applied  to  relieve  the  defendant  from  a 
loss  occasioned  by  his  own  unlawful  act  is  recognized  in  Gucken- 
heimer  v.  Angevine,  81  N.  Y.  394,  where  a  fraudulent  vendee  of 
chattels  is  denied  the  right  to  invoke  the  doctrine.  Among  wrong- 
doers, equity  ordinarily  will  not  enforce  sulbrogation:  Gilbert  v. 
Finch,  173  N.  Y.  455,  93  Am.  St.  Eep.  623,  66  N.  E.  133.  But  see 
Kolb  V.  National  Surety  Co.,  176  N.  Y.  233,  68  N.  E.  247.  The  exac- 
tion of  illegal  interest  as  affecting  the  right  to  subrogation  is  con- 
sidered under  the  head  of  "Usury,"  ante. 

g.  Grantees  in  Fraudulent  Conveyance.— It  is  said  that  a  deed 
tainted  with  actual  fraud — that  is,  an  intent  to  defraud  creditors, 
in  which  intent  the  grantee  participated — will  not  be  permitted  to 
stand  for  the  purpose  of  reimbursing  the  grantee  any  advances  he 
may  have  made  in  consequence  of  it;  but  a  conveyance  only  con- 
structively fraudulent  may  be  upheld  for  the  purpose  of  repaying 
the  grantee  any  advances  made  by  him  in  removing  encumbrances 
from  the  property,  as  subservient  to  the  equity  of  the  ease:  Euso 
V.  Bramberg,  88  Ala.  619,  7  South.  384.  In  Young  v.  Ward,  115  111. 
264,  3  N.  E.  512,  however,  it  seems  to  be  held  that  a  grantee  in  a 
conveyance,  cognizant  that  it  is  made  with  intent  to  defraud  cred- 
itors, who  pays  off  and  discharges  encumbrances  on  the  property, 
may,  when  the  conveyance  is  set  aside,  be  subrogated  to  the  rights 
of  the  encumbrancers.  But  see  Mansur  etc.  Imp.  Co.  v,  Jones,  143 
Mo.  253,  45  S.  W.  41;  Greig  v.  Eice,  66  S.  C.  171,  44  S.  E.  729.  In 
Cone  V.  Cross,  72  Md.  102,  19  Atl.  391,  a  fraudulent  conveyance  is 
allowed  to  stand  as  security  for  the  sum  actually  paid  by  the  vendee, 
who  it  is  not  clear  knew  of  the  fraudulent  intention  of  the  grantor, 
This  decision  is  cited  approvingly  in  Ecimler  v.  Pfingsten  (Md.),  2S 
Atl.  24.  According  to  Arnold  v.  Hoschildt,  69  Minn.  101,  71  N.  \V.  Sl'9. 
if  the  plaintiff  holds  a  mortgage  executed  on  property  by  a  fraudu- 
lent grantor,  payment  of  which  he  accepts  from  the  grantee  after  the 
conveyance,  the  plaintiff  is  not  estopped  to  attack  the  conveyance 
as  fraudulent;  but,  if  it  is  set  aside,  the  grantee  is  entitled  to  be 
subrogated  to  the  plaintiff's  rights  as  mortgagee.  And  in  Duke  v. 
Pigman,  23  Ky.  Law  Eep.  209,  62  S.  W.  867,  it  is  held  that  if  prop- 
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erly  conveyed  in  fraud  of  creditors  is  suibjected  to  the  payment  of 
a  debt  for  which  the  grantor  is  bound  as  surety,  the  grantee  may 
be  subrogated  to  the  rights  of  the  grantor  against  his  principal  and 
cosureties.  If  a  debtor  makes  a  transfer  of  real  and  personal  prop- 
erty which  is  fraudulent  as  to  the  latter,  and  the  graut«e  uses  the 
personalty  to  pay  off  a  lien  on  the  land,  after  a  suit  is  brought  to 
set  aside  the  transfer  of  the  personalty,  the  plaintiff  may  be  sub- 
rogated to  the  lien:  Morrel  v.  Miller,  28  Or.  354,  43  Pac.  490,  45  Pac. 
346. 

VII.    Persons  in  Particular  Relationg. 

a.  Insurer  and  Insured. — One  of  the  most  frequent  applications 
of  the  doctrine  of  subrogation  is  made  in  favor  of  insurance  com- 
panies. And  the  general  proposition  is  well  established  that  an 
insurer,  on  paying  a  loss,  is  substituted  to  the  place  of  the  insured  in 
respect  to  the  rights  and  remedies  of  the  insured  against  those 
directly  responsible  for  the  loss  or  destruction  of  the  insured  prop- 
erty. This  rule  is  applicable  in  both  fire  and  marine  insurance  cases: 
Crissey  etc.  Lumber  Co.  v.  Denver  etc.  R.  R.  Co.  (Colo.  App.),  68 
Pac.  670;  Egan  v.  British  etc.  Ins.  Co.,  193  111.  295,  86  Am.  St.  Rep. 
342,  61  N.  E.  1081;  Packman  v.  German  Fire  Ins.  Co.,  91  Md.  515, 
80  Am.  St.  Rep.  461,  46  Atl.  1066;  Cumberland  etc.  Tel.  Co.  v. 
Dooley  (Tenn.),  72  S.  W.  451;  International  Nav.  Co.  v.  British  etc. 
Ins.  Co.,  108  Fed.  987;  Nord-Deutscher  Lloyd  v.  President  etc.  Ins. 
Co.,  110  Fed.  420.  But  an  accident  insurance  company  has  been 
denied  subrogation  to  the  right  of  action  which  the  assured  has 
against  a  third  person  for  negligently  causing  his  injury:  Aetna  Life 
Ins.  Co.  v.  Parker,  96  Tex.  287,  72  S.  W.  168,  580,  621.  So  has  a 
life  insurance  company  been  denied  the  right  to  recover  for  the 
wrongful  death  of  a  person  whom  it  has  insured:  Connecticut  etc. 
Ins.  Co.  V.  New  York  etc.  R.  R.  Co.,  25  Conn.  265,  (j5  .\m.  Doc.  571; 
Insurance  Co.  v.  Brame,  95  IT.  S.  754. 

The  right  of  an  insurer  to  subrogiition  has  already  engaged  our 
attention  in  the  monographic  note  to  Mobile  Ins.  Co.  v.  Columbia 
R.  R.  Co.,  44  Am.  St.  Rep.  731-739.  We  shall,  therefore,  refrain 
from  any  further  discussion  of  the  question  at  this  time. 

b.  Corporation  Ofacers,  Stockholders,  and  Creditors. — If  the  pres- 
ident of  a  corporation,  in  order  to  protect  the  property  of  those 
whom  he  represents,  pays  the  interest  on  a  mortgage  of  that  prop- 
erty out  of  his  own  funds,  he  may  invoke  the  doctrine  of  subroga- 
tion: Bush  V.  Wadsworth,  60  Mich.  255,  27  N.  E.  532.  ]!ut  if  he 
voluntarily  pays  labor  claims  from  money  borrowed  by  himself,  he 
cannot  be  subrogated  to  the  laborer's  rights  to  be  preforrfd,  after 
the  insolvency  of  the  corporation:  Suddath  v.  Gallalier,  ]26  Mo. 
393,  28  S.  W.  SSO.  Directors  of  a  corporation  who  are  surotios  to 
creditors,  may,  on  its  insolvency,  be  siibstituted  to  the  creditor's 
rights:   Gray  V.  Taylor   (X.  J.  L.),  44  Atl.  668. 
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A  stockholder,  paying  his  own  and  another  stockholder's  share 
of  the  debts  of  the  corporation  to  protect  his  interest  in  the  prop- 
erty of  the  company,  may  be  subrogated  to  the  rights  and  remedies 
of  the  creditors  so  paid,  as  a  means  to  enforce  contribution  from 
the  other  stockholder:  Eedington  v.  Cornwell,  90  CaJ.  49,  27  Pac.  40. 
But  whatever  a  stockholder  pays  toward  the  satisfaction  of  the  debts 
of  the  corporation,  either  directly  to  it  in  the  way  of  assessments, 
or  on  account  of  his  personal  liability  as  a  stockholder  directly  to 
the  creditors,  he  cannot,  by  subrogation  to  the  rights  of  the  creditor, 
recover  back:  Sacramento  Bank  v.  Pacific  Bank,  124  Cal.  147,  71 
Am.  St.  Eep.  36,  56  Pac.  787. 

A  creditor  who  is  entitled  to  be  subrogated  to  the  rights  of  a  cor- 
poration to  claim  amounts  due  on  shares  does  not  lose  the  right 
through  being  a  stockholder:  Eichardson  v.  Chicago  Packing  etc.  Co. 
(Cal.),  63  Pac.  74.  But  a  creditor  of  a  corporation  cannot  be  sub- 
rogated to  another  creditor's  right  against  stockholders,  even  by 
paying  the  latter 's  claim,  where  the  former  has  no  recourse  against 
the  stockholders:  Carter  v.  Neal,  24  Ga.  346,  71  Am.  Doc.  136. 

c.  Principal  and  Agent. — An  agent  who  paj'S  money  out  of  his 
own  pocket  to  protect  the  estate  of  his  principal  in  his  charge  is 
not  a  volunteer,  and  he  is  entitled  to  all  the  equities  that  his  prin- 
cipal would  have  been  entitled  to  had  he  himself  paid  the  demand: 
Curry  v.  Curry,  87  Ky.  667,  12  Am.  St.  Eep.  504,  9  S.  W.  831.  If, 
howover,  an  agent  acts  purely  as  a  volunteer,  he  cannot  invoke  the 
doctrine  of  subrogation:  Crane  v.  Noel  (Mo.  App.),  78  S.  W.  S26. 
Thus,  an  agent  of  a  mortgagee,  who  receives  for  collection  unin- 
dorsed interest  coupons,  but  who,  instead  of  making  the  collection, 
remits  the  amounts  thereof  from  his  own  funds,  without  the  knowl- 
edge of  the  mortgagee  or  mortgagor,  and  without  any  obligation  to 
do  so,  cannot  claim  subrogation  to  the  mortgagee's  rights  in  the 
coupons:   Bennett  v.  Chandler,  199  111.  97,  64  N.  E.  1052. 

If  a  person  intrusts  money  to  his  agent  to  invest  in  real  estate,  and 
the  agent  fraudulently  pays  off  a  mortgage  with  it  on  property  l.ie- 
longing  to  a  corporation  organized  by  him,  such  person  may,  it  has 
been  held,  be  subrogated  to  the  rights  of  the  mortgagee:  Cotton  v. 
Dacey,  61  Fed.  481. 

d.  Officer  Paying  Judgment  or  Execution. — Thcro  are  a  numbci  of 
cases  holding  that  a  judgment  or  execution  cannot  ordinarily  be  kept 
alive   in  the  hands   of   the   sheriff   for  his  benefit  when   ho   has   paid 
the  same  without  any  agreement  or  assigiaineut :   Boron  v.   McGoliee, 
6    Port.    432,    31    Am.    Dec.    C95;   Eoundtrce    v.    Weaver,    S    Ala.    314 
■Whittier  v.  Ileniinway,  22  Mo.  238,  38  Am.  Doc.  StsO;   Morris  v.  Lake 
9  Smedes  &  it.  521,  48  Am.  Dec.  724;  Ecod  v.  Pruyn,  7  .Tohiis.  426 
5   Am.  Dec.    287;   Harwell   v.   "Worsham,   2   Humph.   524,   37   Am.   I)ee 
572.     According   to   Lintz    v.    Thompson,    1    Head,   450,    73    Am.    Dec 
182,  the  voluntary  payment  of  an  execution  by  the  officer  holding  it 
without   a  transfer   of  the  judgment  to   him,   operates  not    only  as   a 
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satisfaction  of  the  execution,  but  as  an  extinguishment  of  "the  judg- 
ment, notwithstanding  the  officer,  by  reason  of  his  neglect,  had  ren- 
dered himself  liable  under  the  statute  to  a  judgment  on  motion  for 
the  amount.  But  in  Finn  v.  Stratton,  28  Ky.  (5  J.  J,  Marsh.)  3(54, 
it  is  held  that  where  an  execution  is  paid  by  a  sheriff  who  has  ren- 
dered himself  liable  by  his  official  defalcation  in  regard  to  it,  he  is 
entitled  to  the  interest  of  the  plaintiff  in  the  demand,  and  may  use 
the  name  of  the  plaintiff  to  enforce  it  against  all  the  defendants 
in  the  execution:  See,  also,  Allen  v.  Holden,  9  Mass.  133,  6  Am.  Dec. 
46;  Denson  v.  Ham  (Tex.  App.),  16  S.  W.  182;  Hall  v.  Taylor,  18 
W.  Va.  544. 

In  Heilig  v.  Lemly,  74  N.  C.  250,  21  Am.  Eep.  489,  a  sheriff  neg- 
lected to  enforce  an  execution  until  after  it  was  spent,  and  then 
paid  the  amount  due  thereon,  and  took  an  assignment  for  his  own 
benefit  to  a  third  person.  It  was  held  that  the  judgment  was  not 
extinguished,  and  that  an  alias  execution  might  issue.  The  court, 
referring  to  the  case  of  Reed  v.  Pruyn,  7  Johns.  426,  5  Am.  Dec. 
287,  whi&h  has  been  widely  cited  to  a  contrary  doctrine,  says: 
"We  think  that  in  the  subsequent  cases  in  New  York,  and  others 
elsewhere  that  have  followed  this  case,  the  opinion  of  the  eminent 
judge  [Kent]  has  been  misconceived,  and  an  extension  given  to  it 
which  was  not  intended,  and  which  cannot  be  supported  by  reason. 
An  opinion  applicable  to  a  special  case  has  been  converted  into  a 
general  and  arbitrary  rule." 

When  a  sheriff,  under  a  void  execution,  collects  the  amount  of  a 
valid  judgment,  and  pays  it  to  the  judgment  plaintiff,  and  afterward 
the  judgment  defendant  recovers  a  judgment  against  the  ofliecr  for 
the  money  so  collected,  the  officer  is  subrogated  to  the  rights  of 
the  first  judgment  creditor,  and  he  may,  at  his  option,  have  execu- 
tion on  the  judgment  or  offset  it  against  the  one  obtained  against 
him:  Gillette  v.  Hill,  102  Ind.  531,  1  N.  E.  551.  And  when  person- 
alty is  sold  under  execution  after  the  judgment  has  been  satisfied, 
the  purdiaser  being  chargeable  with  such  satisfaction,  the  ofiirer 
or  his  sureties  may  be  entitled  to  the  money  bid  or  taken  in  at  the 
sale,  on  being  compelled  by  the  debtor  to  repay  the  value  of  the 
properly  sold:   Morgan  v,  Oberly,  85  lU.  74. 

A  sheriff,  after  satisfying  a  judgment  recovered  against  him  be- 
cause of  his  deputy  failing  to  pay  money  collected  on  execution, 
may  bo  subrogated  to  the  rights  of  the  deputy  in  a  judgment  ob- 
tained by  him  against  a  bank  for  the  sum  collected  on  the  execu- 
tion and  deposited  in  the  bank,  where  the  deputy  and  his  sureties 
are  insolvent:   Dowuer  v.  South  Royalton  Bank,  39  Vt.  25. 

VIII.     Sureties,  Guarantors  and  Parties  to  Bills  and  Notes. 
a.     Surety's  Right  to  Subrogation. 
1.     The  General  Rule. — When  a  surety  pays  the  debt  or  meets  the 
obligiition  of  his  principal,  equity  puts  him  in  the  place  of  the  cred- 
itor whose  debt  he  has  discharged,  and  gives  him  the  benefits  of  all 
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the  securities  held  by  the  creditor  in  respect  to  the  discharged  obli- 
gation. He  is  subrogated  to  all  the  rights  of  the  creditor,  and  may 
enforce  all  liens,  priorities,  and  means  of  compelling  payment,  which 
the  creditor  might  have  enforced.  The  surety  stands  in  the  shoes 
of  the  creditor,  and  has  the  same  rights  that  he  would  have  had, 
but  none  other:  CuUum  v.  Emanuel,  1  Ala.  23,  34  Am.  Dec.  757; 
March  v.  Barnet,  121  Cal.  419,  53  Pac.  933;  New  London  Bank  v. 
Lee,  11  Conn.  112,  27  Am.  Dec.  713;  Davis  v.  Smith,  5  Ga.  274,  47 
Am.  Dec.  279;  Begein  v.  Brehm,  123  Ind.  160,  23  N.  E.  496;  Opp 
V.  Ward,  125  Ind.  241,  21  Am.  St.  Kep.  220,  24  N.  E.  274;  Searing 
V.  Berry,  58  Iowa,  20,  11  N.  W.  708;  Eice  v.  Downing,  12  B.  Mon. 
45;  Talbott  v.  Lancaster,  10  Ky.  Law  Eep.  475,  9  S.  W.  694;  Creager 
V.  Brengle,  5  Har,  &  J.  234,  9  Am.  Dec.  516;  Kimmel  v.  Lowe,  28 
Minn.  265,  9  N.  W.  764;  Conner  v.  Howe,  35  Minn.  518,  29  N.  W. 
314;  Fleming  v.  Beaver,  2  Eawle,  128,  19  Am.  Dec.  629;  Pott  v. 
Nathans,  1  Watts  &  S.  155,  37  Am.  Dec.  456;  Yeager's  Appeal  (Pa.), 
8  Atl.  225;  Lenoir  v.  Winn,  4  Desaus.  65,  6  Am.  Dec.  597;  Bowen 
V.  Barksdale,  33  S.  C.  142,  11  S.  E.  640;  Utah  Nat.  Bank  v.  Forbes, 
IS  Utah,  225,  55  Pac.  61;  Hall  v.  Hyer  (W.^Va.),  37  S.  E.  594;  Eie- 
mer  v.  Schlitz,  49  Wis.  273,  5  N.  W.  493;  The  Evangel,  94  Fed.  6S0; 
Prairie  State  Bank  v.  United  States,  164  U.  S.  227,  17  Sup.  Ct. 
Eep.  142.  And  a  surety  of  a  surety  is  entitled  to  all  the  rights  of 
the  latter,  and  to  be  substituted  in  his  place,  as  to  his  remedies 
against  the  principal:  Elwood  v.  Deifendorf,  5  Barb.  398.  But  see 
New  York  State  v.  Fletcher,  5  Wend.  85.  If  the  debt  has  been  re- 
duced to  judgment,  the  surety,  upon  payment,  is  entitled  to  an 
assignment  thereof,  and  equity  will  regard  the  lien  as  still  subsist- 
ing, and  will  aid  the  surety  in  its  enforcement:  Searing  v.  Berry, 
58  Iowa,  20,  11  N.  W.  708;  Connelly  v.  Bourg,  16  La.  Ann.  108,  79 
Am.  Dec.  568;  Benne  v.  Schnecks,  100  Mo.  250,  13  S,  W.  82;  Hill 
v.  King,  48  Ohio  St.  75,  26  N.  E.  988;  Eickards  v.  Beinis  (Tex.  Civ. 
App.),  78  S.  W.  239;  Flood  v.  Ilulter  (Va.),  32  S.  E.  G4.  And  sure- 
ties of  a  judgment  debtor  compelled  to  pay  a  portion  of  the  ilebt 
after  the  attaching  of  a  lien  in  favor  of  the  judgment  creditor,  will 
be  subrogated,  in  respect  to  the  lien  and  to  the  extent  of  their  pay- 
ment, to  the  rights  of  the  creditor:   In  re  Lawrence,  5  Fed.  349. 

And  when,  from  his  own  hands,  a  surety  furnishes  his  principal 
money  to  be  applied  to  pay  the  latter 's  debt,  for  which  the  surety 
is  liable,  and  the  money  is  thus  applied  by  the  principal,  the  latter, 
in  making  the  payment,  will  be  regarded  as  the  agent  of  the  surety, 
and  the  payment  will  vest  in  the  surety  as  complete  a  right  to 
subrogation  to  securities  held  by  the  creditor  as  would  have  vested 
in  him  had  he  paid  the  debt  in  person:  Zuellig  v.  Ilemerlie,  60  Ohio 
St.  27,  71  Am.  St.  Eep.  707,  53  N.  E.  447. 

2.     Illustrations  of  the  Rule. 
A.     Surety  on  Injunction  Bond. — If  a  surety  on  an  injunction  Imnd 
is  sued,  and  judgment  obtained  against  him  (the  iujuuctiua  beiug  oi  a 
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judgment  and  being  afterward  discharged),  he  is  entitled  to  the  bene- 
fit of  the  creditor's  judgment  lien  upon  the  property  of  the  judg- 
ment debtor:  Eodgers  v.  McCluer,  4  Gratt.  81,  47  Am.  Dec.  715. 
Where  a  second  indorser  has  given  an  injunction  bond  in  a  suit  upon 
the  note,  his  surety  in  that  bond,  who  has  been  compelled  to  pay 
the  amount  of  the  note,  may  recover  from  the  first  indorser:  Chris- 
man  V.  Harmon,  29  Gratt.  494,  26  Am.  Kep.  387. 

B.  On  a  Forthcoming  Bond. — Sureties  of  one  of  the  two  joint 
debtors  in  a  forthcoming  bond  became,  upon  the  discharge  thereof, 
sureties  for  the  debt;  and  when  they  have  discharged  the  same,  are 
entitled  to  be  substituted  to  all  the  rights  of  the  creditors  against 
the  original  debtors,  subsisting  at  the  time  they  became  so  bound: 
Eobinson  v.  Sherman,  2  Gratt.  178,  44  Am.  Dec.  381;  Hill  v.  Manser, 
11  Gratt.  525;  Eorer  v.  Ferguson,  96  Ya.  411,  31  S.  E.  817.  See,  too, 
Conaway  v.  Odbert,  2  W.  Va.  25. 

C.  On  a  Replevin  Bond. — If  a  replevin  bail  pays  a  judgment 
against  the  defendant,  he  is  subrogated  to  all  the  rights  of  the  judg- 
ment plaintiff,  and  maj*  obtain  an  order  of  court  for  execution  to 
his  use  on  the  judgment  against  the  judgment  defendant:  Davis  v. 
Schlemmer,  150  Ind.  472,  50  N.  E.  373.  The  surety  on  a  replevin 
bond  does  not  lose  his  right  to  subrogation  by  voluntarily  paying 
a  judgment  against  his  principal:  Armstrong  v.  Farmers'  Xat.  Bank, 
130  Ind.  508,  30  X.  E.  695. 

D.  On  an  Appeal  Bond. — A  surety  on  an  appeal  bond  who  is 
compelled  to  pay  the  judgment  is  entitled  to  be  subrogated  to  all 
the  rights  of  the  judgment  creditor:  McClung  v.  Beirne,  10  Loigh, 
394,  34  Am.  Dec.  739.  See,  also,  Foster  v.  Whitaker,  12  Ga.  57; 
Allen  v.  Powell,  108  111.  584;  Howe  v.  Frazer,  2  Kob.  (La.)  4i:4; 
Culliford  V.  Walser,  38  N.  Y.  Supp.  199,  3  App.  Div.  260;  Bla.k  v. 
Epperson,  40  Tex.  162;  Harnsberger  v.  Yancey,  33  Gratt.  527.  In 
Taul  V.  Epperson,  38  Tex.  492,  the  surety  on  an  error  bond,  sued  out 
by  one  joint  defendant,  who  paid  the  debt  upon  the  judgment  being 
affirmed,  was  held  subrogated  to  the  rights  of  the  plaintiffs  as  against 
all  the  defendants.  And  according  to  Pcirce  v.  Higgins,  101  Ind. 
178,  sureties  on  an  appeal  bond  may  be  subrogated  to  the  lien  of 
the  judgment  appealed  from,  and  paid  by  them;  and  tlieir  equities 
are  superior  to  those  of  a  purchaser  in  good  faith  who  buys  the  land 
on  whicli  the  judgment  is  a  lien  after  the  execution  of  the  bond. 

E.  On  a  Guardian's  Bond. — The  sureties  of  a  guardian,  when  com- 
pelled to  pay  the  debts  or  meet  the  obligations  of  his  principal,  will 
be  subrogated  to  the  ward's  rights  and  remedies  against  the  guard- 
ian: Gilbert  v.  Xeeley,  35  Ark.  24;  Kice  v.  Eice,  108  HI.  199;  Har- 
ris V.  Harrison,  78  N.  C.  202;  Commonwealth  v.  Cox,  36  Pa.  St.  442; 
Commonwealth  v.  Cooper,  149  Pa.  St.  239,  24  Atl.  339.  Even  before 
payment,  if  the  guardian  is  insolvent,  -they  may  be  subrogated; 
but  they  take  the  remedies  with  all  the  defenses  that  existed  against 
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the  ward:  Adams  v.  Cleaves,  78  Tenn,  (10  Lea)  367.  They  may  bo 
subrogated  to  the  right  of  the  ward  to  subject  the  homestead  of  the 
guardian:  Luck  v.  Atkins,  53  Ark.  303,  13  S.  W,  1097. 

F.  On  an  Administrator's  Bond. — Sureties  on  an  administrator's 
bond,  when  required  to  pay  creditors  after  an  order  of  distribution, 
are  entitled  to  be  subrogated  to  the  rights  of  the  creditors,  and  may 
recover  trust  funds  in  the  hands  of  the  administrator  which  have 
been  diverted  and  misapplied:  Pierce  v.  Ilolzer,  65  Mich.  263,  32 
N.  W.  431.  For  other  cases  illustrating  the  right  of  sureties  on  the 
bond  of  an  executor  or  administrator  to  be  subrogated  to  rights  of 
those  whose  demands  he  has  met,  see  Gowing  v.  Bland,  3  Miss.  (2 
How.)  813;  Wernecke  v.  Kenyon,  66  Mo.  275;  Cowgill  v.  Linnville, 
20  Mo.  App.  138.  In  Kennedy  v.  Pickens,  38  N.  C.  147,  they  are 
substituted  to  the  rights  of  the  next  of  kin;  and  in  Pinckard  v. 
Woods,  8  Gratt.  140,  they  are  substituted  to  the  rights  of  legatees. 
See,  too,  Taylor  v.  Taylor,  8  B.  Mon,  419,  48  Am.  Dec.  400,  Sureties 
of  an  executor  entitled  to  compensation  who  are  held  liable  for  his 
default  may  be  subrogated  to  his  claim  in  order  to  reduce  their 
liability;  and  of  this  right  they  cannot  be  deprived  by  his  electing, 
after  insolvency,  not  to  assert  the  claim:  Abro  v.  Eobinson,  93  Ky. 
195,  19  S.  W.  5S7.     See,  also,  Clark  v.  Williams,  70  N.  C.  679. 

G.  On  a  Trustee's  Bond. — The  sureties  of  a  trustee  may  be  sub- 
rogated to  his  right  to  reimbursement  from  the  trust  fund  for  money 
properly  paid  out  by  him  in  its  behalf:  Boyd  v,  Myers,  80  Tenn. 
(12  Lea)     175. 

H.  Public  Oflicer's  Bond. — -Sureties  on  the  bond  of  a  public  offi- 
cer, upon  being  held  to  make  good  the  default  of  their  principal, 
nrc  entitled  to  be  subrogated  to  the  position  of  the  nation,  common- 
wealth, or  municipality  in  respect  to  its  rights,  liens,  securities  and 
priorities,  for  the  purpose  of  enforcing  reimbursement  from  their 
principal  or  eoutribution  from  their  cosureties:  Knighton  v,  Curry, 
62  Ala.  404;  Bunting  v.  Picks,  22  X.  C.  (2  Dev.  &  B.  Eq.)  130,  32 
Am.  Dec.  Gi'D;  KoLertson  v.  Trigg,  32  Gratt.  76;  Myers  v.  Miller, 
45  W.  Va.  us'-lj  31  S.  E.  976;  United  States  v.  Hunter,  5  Mason,  62, 
Fo'].  Cas.  Xo.  ]."),426;  Jackson  v.  Davis,  4  Mackey,  194.  The  sureties 
of  a  de  facto  officer  are  within  this  rule:  Boone  County  Bank  v.  By- 
rum,  68  Ark.   71,  56  S.  W.  532. 

I,  The  Sureties  of  a  Purchaser  at  a  Judicial  Sale,  when  required 
to  ]jay  his  bonds,  are  entitled  to  a  lieu  on  the  land  for  the  amount 
so  paid:   Highland  v.  Anderson  (Ky.),  17  S.  W.  866. 

b.  Creditor's  Right  to  Subrogation. — A  creditor,  in  case  of  the 
default  of  his  debtor,  may  avail  himself  of  securities  given  by  the 
debtor  to  his  surety,  or  person  standing  in  the  situation  of  suret  \-, 
to  indemnify  the  surety  against  liability  for  the  debt.  Tiiis  is  tli'3 
corollary  of  the  doctrine  that  a  surety  is  entitled  to  tlie  lienefit  of 
any  security  which  the  creditor  may  have,  taken  from   ilic  principal. 
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"The  creditor  and  surety  are  each  entitled  to  the  securities  held  by 
the  other  for  the  payment  of  the  debt":  Whitehead  v.  Henderson, 
67  Ark.  200,  56  S,  W.  10G5j  Whitehead  v.  Hamilton  Lumber  Co.,  52 
N.  J.  Eq.  78,  27  Atl.  897;  State  v.  Campbell  (N.  J.  L.),  35  Atl.  788; 
Keene  Five  Cent  Sav.  Bank  v.  Herrick,  62  N.  H.  174;  First  Nat. 
Bank  v.  Hiinton,  70  K.  H,  224,  46  Atl.  1049;  Brown  v.  Ligon,  92 
Fed.  851.  But  the  rights  of  the  creditor  through  subrogation  to  the 
remedies  of  the  surety  can  in  no  case  exceed  those  of  the  latter. 
Until  the  indemnitor's  covenant  has  been  broken,  or  there  has  been 
some  failure  to  perform  it,  no  action  can  be  maintained  thereon  by 
either:  Hendcrson-Achert  Lith.  Co.  v.  John  Shillito  Co.,  64  Ohio  St. 
236,  83  Am.  St,  Eep.  745,  60  N.  E.  295.  If  a  creditor  accepts  a  guar- 
antor, who  takes  indemnity  from  the  principal  debtor,  the  creditor 
is  substituted  to  the  rights  of  the  guarantor  to  only  so  much  of  the 
security  as  is  subisting  at  the  time  "he  aserts  his  right  by  action: 
Poole  V.  Lowe,  24  Colo.  475,  52  Pac.  741. 

c.  Guarantor's  Eight  to  Subrogation. — The  guarantor  of  a  mort- 
gage, who  is  required  to  pay  a  deficiency  thereon,  may  be  subrogated 
to  the  securities  held  as  collateral  to  the  debt  secured  by  the  mort- 
gage: Havens  v.  Willis,  100  N.  Y.  482,  3  N.  E.  313.  And  the  g,uar- 
antor  of  a  note  may  be  substituted  in  the  place  of  the  holder,  to 
whom  he  makes  payment:  Babcock  v.  Blanchard,  86  111.  165.  If  one 
guarantees,  for  a  present  consideration,  the  payment  of  a  debt,  and 
the  debtor  executes  a  mortgage  to  him  conditioned  for  the  payment 
of  the  indebtedness  to  the  creditor  and  the  indenmificution  of  the 
guarantor,  the  creditor  is  entitled,  by  substitution,  to  the  benefit  of 
the  security:  Butterworth  v.  Kritzer  Milling  Co.,  115  Mich.  1,  72 
N.  W.  990. 

d.     Parties   to   Bills   and   Notes. 

1.  Indorser's  Right  to  Subrogation. — An  indorser  of  a  negotiable 
instrument  is,  by  payment,  entitled  to  subrogation  to  the  rights  of 
the  holder:  Looley  v.  Lackey,  55  111.  App.  30;  Seixas  v.  Gonsoulin, 
40  La.  Ann.  351,  4  South.  453;  George  v.  Somerville,  153  Mo.  7,  54 
S.  W.  491.  Thus,  is  tlie  indorser  of  a  note  secured  by  a  trust  deed  is 
required  to  pay  it,  he  is  subrogated  to  the  payee's  rights  under  the 
deed:  Kingman  v.  Cornell  etc.  Buggy  Co.,  150  Mo.  282,  51  S.  W.  "-.'7. 
See,  too,  Telford  v.  Garrels,  132  111.  550,  24  N.  E.  573.  And  the  in- 
dorser un  a  note  secured  by  a  pledge  is  subrogated  to  the  plcugee'a 
riglits  on  paying  the  note:  Woodward  v.  American  etc.  Ey.  Co.,  39 
La.  Ann.  5GG,  2  South.  413.  A  surety  paying  a  judgment  ngainst  the 
maker  or  against  himself  and  the  maker,  is  subrogated  to  the  riglifa 
ol"  the  juiiginent  creditor:  Lyon  v.  Boiling,  9  Ala.  463,  44  Am.  Dec. 
444;  Schleissnian  v.  Kallenberg,  72  Iowa,  33S,  2  Am.  St.  Eep.  247,  33 
X.  W.  459;  Yatos  v.  Mead,  6S  Miss.  7S7,  10  South.  75.  A  subsequent 
indorser  of  a  note,  paying  a  judgment  on  it  against  the  maker,  a 
prior  indorser,  and  himself,  which  is  a  lien  on  land  of  the  prior  in- 
dorser, may  sue  in   equity  to   enforce  substitution   to   the  lien   of  the 
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judgment  against  the  land  of  the  prior  indorscr,  -without  first  get- 
ting a  judgment  at  law  against  the  prior  indorser  for  the  money 
paid  by  him:  Schieb  v.  Moon,  50  W.  Va,  47,  40  S.  E.  329.  The  re- 
ceiver of  an  insolvent  indorser  has  a  right  of  action  against  the 
original  obligors  upon  the  paper,  on  the  payment  of  a  dividend  to 
the  creditor  holder;  and,  upon  full  payment,  the  estate  of  the  in- 
Bolvent  is  subrogated  to  all  of  the  creditors'  rights  as  against  prior 
parties:  Mercantile  Nat.  Bank  v.  McFarlane,  71  Minn.  497,  70  Am. 
St.  Rep.  352^  7  N.  W.  287.  But  one  who,  not  being  a  surety  or 
indorser  on  a  note,  pays  it,  has  no  claim  against  the  maker  so  as  to 
entitle  him  to  any  rights  in  personal  property  mortgaged  to  secure 
the  note,  together  with  others:  Bank  of  Ackley  v.  Porter,  116  Iowa, 
377,  89  N.  W.  1094.  And  if  a  stranger  pays  a  note  at  the  request  of 
an  indorser,  but  without  the  request  of  the  maker,  and  subsequently 
the  indorser  fraudulently  obtains  possession  of  the  note  and  collects 
the  sum  due  from  the  maker,  the  stranger  will  not  be  subrogated  to 
the  rights  of  the  original  payee:  Matterson  v.  Dent,  112  Iowa,  551, 
84  N.  W.  710.  The  general  rule  is,  that  a  person  who  pays  a  note, 
without  having  any  interest  to  protect,  is  not  entitled  to  subrogation: 
Biuford  v.  Adams,  104  Ind.  41,  3  N.  E.  753. 

2.  Accommodation  Indorsers. — An  accommodation  indorser  of  a 
bill  or  note  is,  in  the  event  of  his  being  held  to  pay,  entitled  to  be 
subrogated  to  all  the  rights  and  remedies  of  the  holder  or  creditor: 
Boyd  v.  Finnegan,  3  Daly,  222.  If  one  becomes  an  accommodation 
indorser  for  two^  joint  makers  of  a  note  at  the  request  of  only  one 
of  them,  he  is,  upon  being  compelled  to  pay,  subrogated  to  the 
rights  of  the  original  creditor:  Hoffman  v.  Butler,  105  In(J.  371,  4 
N.  E.  681. 

3.  Sureties  and  Guarantors.— The  sureties  on  a  note,  upon  pay- 
ment, are  entitled  to  be  subrogated  to  the  rights  of  the  payee:  Frank 
V.  Taylor,  130  Ind.  145,  29  N.  E.  486;  Gilbert  v.  Adams,  99  Iowa,  519, 
68  N.  W.  883;  Myres  v.  Yaple,  60  Mich.  339,  27  N.  W.  530;  CariKMUer 
V.  printer.  72  Tex.  370,  12  S.  W.  180.  The  rule  is  the  same  where 
they  furnish  their  principal  the  money  to  pay  off  the  debt:  Zuellig  v. 
Hemerlie,  60  Ohio  St.  27,  71  Am.  St.  Eep.  707,  53  N.  E.  447.  If 
securities  have  been  given  by  the  principal  debtor,  he  is  entitled 
to  them:  Fitch  v.  Hammer,  17  Colo.  591,  31  Pac.  336;  and  when  they 
consist  of  a  mortgage,  ho  is  subrogated  to  the  payee's  ri^iits  there- 
under, and  may  foreclose  it:  Waldrip  v.  Black,  74  Cal.  409,  16  Pac. 
226;  Jones  v.  Tincher,  15  Ind.  308,  77  Am.  Dec.  92. 

When  a  guarantor  of  a  note  pays  it  at  the  request  of  one  of  the 
makers,  whereupon  the  nolo  is  indorsed  and  delivered  to  hini.  he  i? 
subrogated  to  the  rights  of  tlie  holder,  including  tlie  security  of  a 
mortgage  of  chattels:   Eand  v.  Barrett,  66  Iowa,  731,  24  N.  W.   530. 

4.  Holder's  Eight  to  Subrogation. — When  the  maker  and  the  in- 
dorsers of  commercial  paper  are  insolvent,  the  holder  is  entitled  to 
avail  himself,   on  the  principle   of  subrogation,  to   the  rights   of  the 
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indorsers  in  securities  given  them  by  the  maker  to  secure  them 
against  loss.  The  holder,  however,  can  have  no  higher  rights  than 
the  indorsers  had:  Appeal  of  Harmony  Nat.  Bank,  101  Pa.  St.  428 j 
National  Shoe  etc.  Bank  v.  Small,  7  Fed.  837. 

IX.     Persons  Concerned  with  Encumbered  Property. 

a.     Party  Paying,  or  Advancing  Money  to  Pay,  Encumbrance. 

1.  General  Prerequisites  to  His  Right  to  Subrogation. — The  ap- 
plications of  the  doctrine  of  subrogation  to  persons  paying  off,  or 
advancing  money  to  pay  off,  mortgages,  encumbrances,  and  liens,  are 
of  great  frequency  and  importance.  The  general  principles  govern- 
ing the  doctrine  in  cases  of  this  class  are  not  different,  perhaps,  from 
those  which  already  have  been  considered  in  other  connections.  Thus 
we  find  that  cue  required  to  pay,  and  who  accordingly  pays,  a  mort- 
gage executed  by  another,  is  entitled  to  be  subrogated  to  the  rights 
of  the  mortgagee,  and  be  treated  as  the  assignee  of  the  mortgage, 
notwithstanding  the  mortgage  itself  may  have  been  canceled,  and 
the  mortgage  debt  discharged:  Johnson  v.  Barrett,  117  Ind.  551,  10 
Am.  St.  Eep.  83,  19  N.  E.  199;  Hubbard  v.  Knight,  52  Neb.  400,  72 
N.  \V.  473.  If  land  is  held  in  trust  for  the  payment  of  a  debt,  one 
compelled  to  pay  the  amount  thereof  is  subrogated  to  the  rights  of 
the  cestui  que  trust:  Holden  v.  Strickland,  116  N.  C.  185,  21  S.  E. 
(JS4. 

And  when  a  person  having  an  interest  in  real  property  pays 
money  to  satisfy  a  lien  thereon  in  order  to  protect  that  interest, 
he  is  entitled  to  be  subrogated  to  the  rights  of  the  encumbrancer, 
and  considered  as  an  assignee  of  the  lien,  for  tlic  purpose  of  eflx'cting 
substantial  justice,  although  the  lien  is  discharged  of  record:  Shaffer 
v.  McCloskey,  101  Cal.  576,  36  Pae.  19G;  Kinnah  v.  Kinnah,  184  111. 
2S4,  56  X.  E.  376;  Fort  Jefferson  Imp.  Co.  v.  Dupoyster,  112  Ky.  792, 
06  S.  W.  lOlS;  Elliott  v.  Tainter  (Minn.),  93  X.  W.  124;  Land  Mort- 
pa^re  Bank  v.  Quanah  Hotel  (Tex.  Civ.  App.),  32  S.  W.  573;  Davis 
V.  Fr.rsvell  Co.  (Tex.  Civ,  App.),  49  S.  W.  656.  A  trustee  under  a 
mortgage  from  a  railroad  corporation  with  covenants  of  warranty 
may  protect  the  trust  property  against  a  forced  sale  under  a  prior 
enf>uiiibrance,  and,  upon  paying  the  oncu>nbrance,  may  lirlve  tlie 
Icnefit  of  its  lien  against  the  corporation:  Memphis  etc.  R.  11.  v. 
i^ow  l-ii  r.  S.  287,  7  Sup.  Ct.  l^cp.  482.  And  wlion  one  entitled  to 
redeem  pavs  a  mortgage,  who  is  under  no  obligation  to  pay  it,  he 
thercliy  becomes  subrogated  to  the  rights  of  the  mortgagee:  Long 
V.  Long,  111  Mo.  12,  19  S.  W.  537;  Joyce  v.  Daunt/.,  55  Ohio  St.  538, 
45   X.   E.   900. 

Again,  one  wlio  advances  or  loans  money  at  tlie  delitor's  request 
for  the  purpose  of  discharging  a  mortgage,  and  wlio  takes  a  new 
securitv  wliich  proves  invalid,  may  be  subrogated  to  tlie  lien  of  the 
mortgage  discharged:  Levy  v.  ^Martin,  43  Wis.  198,  4  X.  W.  35; 
EauitaLle  Mortgage   Co.   v.  Lowdry,  55  Fed.   1C5. 
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But  before  a  third  person  paying  a  deibt  secured  by  mortgage,  or 
advancing  money  therefor,  can  be  subrogated  to  the  rights  of  thfi 
holder  of  the  mortgage  thus  paid,  he  must  show  that  he  acted  at 
the  request  of  the  debtor  or  creditor,  or  to  discharge  a  liability  of 
his  own,  or  to  protect  an  interest  of  his,  or  in  pursuance  of  an  agree- 
ment or  understanding  for  subrogation.  In  other  words,  if  a  volun- 
teer pays  off  or  loans  money  to  pay  off  an  encumbrance,  without  tak- 
ing an  assignment  thereof,  and  without  an  agreement  for  substitu- 
tion, he  cannot  invoke  the  doctrine  of  subrogation,  in  the  absence  of 
fraud,  mistake,  or  some  other  consideration  whereon  equity  can 
ground  its  jurisdiction:  Guy  v.  Du  Uprey,  16  Cal.  195,  76  Am.  Dec. 
518;  McCowan  v.  Brooks,  113  Ga.  532,  39  S.  E.  115;  Hutchinson  v. 
Kice,  105  La.  Ann.  474,  29  South.  898;  Desot  v.  Boss,  95  Mich.  81, 
54  N.  "W.  694;  Howell  v.  Bush,  54  Misa.  437;  Mansur  etc.  Implement 
Co.  v.  Jones,  143  Mo.  253,  45  S.  W.  41;  Mavity  v.  Stover  (Neb.),  94 
X.  W.  834;  Kocher  v.  Kocher  (N.  J.  Eq.),  39  Atl.  536;  Campbell  v. 
Foster  Home  Assn.,  163  Pa.  St.  609,  43  Am.  St.  Eep.  818,  30  Atl.  222. 
One  who  loans  money  which  is  used  in  paying  off  a  mortgage  or 
encumbrance,  is  not  ordinarily  entitled,  from  that  circumstance 
alone,  to  be  subrogated  to  the  rights  of  the  holder  of  the  encum- 
brance: Kline  v.  Kagland,  47  Ark,  111,  14  S.  W.  474;  Price  v, 
Courtney,  87  Mo.  387,  56  Am.  Kep,  453;  Seeley  v.  Bacon  (N.  J.  Eq.), 
34  Atl.  139;  Carolina  etc.  Loan  Assn.  v.  Black,  119  N,  C.  323,  25  S.  E. 
975;  Watson  v.  Wilcox,  39  Wis.  643,  20  Am.  Rep.  63;  Cumberland  etc. 
Loan  Assn.  v.  Sparks,  106  Fed.  101.  The  mere  fact  that  the  pro- 
ceeds of  a  later  mortgage  are  applied  to  the  discharge  of  a  prior  one 
does  not,  as  a  rule,  entitle  the  mortgagee  therein  to  be  subrogated 
to  the  rights  of  the  prior  mortgagee  (Ayers  v.  Staley  (N.  J,  Eq.),  18 
Atl.  1046;  Bradshaw  v.  Van  Valkensburg,  97  Tenn.  316,  37  S.  W.  88), 
as  when  it  is  discovered  that  a  lien  has  arisen  intermediate  between 
the  two  mortgages:  Hoagland  v.  Green,  54  Neb,  164,  74  N.  W.  424, 
It  is  held  in  Aetna  Life  Ins.  Co.  v.  Buck,  108  Ind.  174,  9  N.  E.  153, 
that  a  mortgagee  in  a  void  mortgage  cannot  be  subrogated  to  a  valid 
mortgage  which  was  paid  off  and  discharged  long  before  his  mort- 
gage was  executed,  with  the  proceeds  of  an  invalid  intervening  mort- 

* '  There  is  clearly  no  scope  for  the  operation  of  the  principle  of 
equitable  subrogation  in  a  case  of  ordinary  borrowing,  where  there 
is  no  fraud  or  misrepresentation,  and  the  borrower  creates  in  favor 
of  the  lender  a  new  and  valid  security,  although  the  funds  are  used 
in  order  to  discharge  a  prior  encumbrance.  In  such  case,  the  lender 
is  treated  as  a  mere  volunteer  in  the  transaction.  But  the  rule  is 
settled  that,  where  money  is  expressly  advanced  in  order  to  extin- 
guish a  prior  encumbrance,  and  is  used  for  this  purpose,  witli  the 
just  expectation  on  the  part  of  the  lender  of  obtaining  a  valid  se- 
curity, or  where  its  payment  i.^  secured  by  a  mortgage  which  for 
any  reason  is  adjudged  to  be  defective,  the  lender  or  mortgagee  may 
Am.    St.    Rep.,    Vol.    99—33 
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be  subrogated  to  the  rights  of  the  prior  encumbrancer  whose  claim 
be  has  satisfied,  there  being  no  intervening  equity  to  prevent.  It  i& 
of  the  essence  of  this  doctrine  that  equity  does  not  allow  the  encum- 
brance to  become  satisfied  as  to  the  advancer  of  the  money  for  such 
purposes,  but  as  to  him  keeps  it  alive,  and  as  though  it  had  been 
assigned  him  as  security  for  the  money":  Bolman  v.  Lohnian,  74 
Ala.  507;  Scott  v.  Land  Mtg.  etc.  Co.,  127  Ala.  161,  28  South.  709; 
Bigelow  v.  Scott,  135  Ala.  236,  33  South.  546. 

For  other  authorities  in  support  of  the  proposition  that  one  ad- 
vancing or  loaning  money  which  is  used  to  discharge  an  enciimbrance, 
and  taking  an  invalid  security  therefor,  is  entitled  to  subrogation 
to  the  rights  of  the  original  encumbrancer,  where  there  are  no  in- 
tervening rights,  see  Gilbert  v.  Gilbert,  39  Iowa,  657;  Zinkerson  v. 
Lewis,  63  Kan.  590,  66  Pac.  644;  Dillon  v.  Dillon,  24  Ky.  Law  Eep. 
781,  69  S.  W.  1099;  State  Nat.  Bank  v.  Vicroy,  24  Ky.  Law  Kep. 
892,  70  S.  W.  183;  Milholland  v.  Tiffany,  64  Md.  455,  2  Atl.  S3l; 
Kitchell  V.  Mudgett,  37  Mich.  82;  Polmor  y.  Sharp,  112  Mich. 
420,  70  N.  W.  903;  Haverford  Loan  etc.  Co.  v.  Fire  Assn.,  180  Pa. 
St.  522,  57  Am.  St.  Eep.  657,  37  Atl.  179;  MilJcr  v.  Eutliind  etc".  E.  E. 
Co.,  40  Vt.  399,  94  Am.  Dec.  413;  Eachal  v.  Smith,  101  Fed.  159. 
This  doctrine  was  recognized  in  Everston  v.  Central  Bank,  33  Kan. 
352,  6  Pac.  605.  where  money  was  loaned  on  a  forged  mortgage,  sup- 
posed to  be  valid,  to  pay  off  a  valid  niorl  jjnge.  And  in  Gordon  v. 
Stewart  (Xeb.),  96  N.  W.  624,  where  it  apj)ears  that  one  Stewart, 
having  adult  children  and  an  insane  wife  residents  of  England, 
owned  a  dwelling-house,  wherein  he  lived  with  a  woman  under  a  voiil 
contract  of  marriage.  The  property  was  encumberod  by  a  valid 
mortgage,  and  one  Gordon  loaned  Stewart  money  with  which  to  \iny 
it  off,  in  good  faith  taking  a  mortgage  on  the  property  executod  by 
Stewart  and  the  woman  with  whom  lie  was  living.  After  the  death 
cf  Stewart,  his  children  and  true  widow  claimed  tlio  property;  and 
the  contention  was  made  that  Gordon,  in  respect  to  the  discharge  of 
the  prior  mortgage,  was  a  mere  volunteer.  The  ccnirt  denied  this 
contention,  saying:  "The  following  recent  dccisiens  all  suKtain 
tho  right  of  subrogation  under  circumstances  wliich  render  them,  on 
principle,  authority  in  the  present  case,  and  several  of  tliom  are 
directly  in  point:  Faulk  v.  Calloway,  123  Ala.  325,  26  South.  504; 
Merchants'  etc.  Bank  v.  Tillman,  106  Gn.  55,  31  S.  E.  794;  Backer  v. 
Pyne,  130  Tnd.  288,  30  Am.  St.  Eep.  231.  30  X.  E.  21;  Fowler  v.  Mans, 
141  Tnd.  47,  40  X.  E.  56;  Stevens  v.  King.  ,«4  ?ilr.  201,  24  Atl.  850; 
Frisbee  v.  Frisliee,  86  :Me.  4-14,  29  Atl.  1115;  Draper  v.  Ashley,  104 
Mich.  527,  62  X.  W.  707;  Markillio  v.  Allen,  120  Mich.  3G0,  79  X.  W. 
568;  Emmert  v.  Thompson,  49  Minn.  386,  32  Am.  St.  Eep.  566,  52  N.  W. 
31;  Union  Mortgage  etc.  Co.  v.  Peters,  72  Miss.  1058,  18  South.  407; 
Dorrah  v.  Hill,  73  Miss.  787,  19  South.  901;  Straman  v.  Eechtine.  58 
Ohio  St.  433,  54  X.  E.  44;  Texas  Loan  etc.  Co.  v.  Blalock,  76  Tex.  S5, 
13  S.  W.  12;  Johnson  v.  Tootle,  14  Utah,  482,  47  Pac.  1033;  Southern 
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Bldg.  etc.  Assn.  v.  Page,  46  W.  Va.  302,  3  S.  E.  336.  There  are  many 
cases  where  subrogation  has  been  denied,  among  them  Brown  v. 
Kouse,  125  Cal,  645,  58  Pac.  267;  Eice  v.  Winters,  45  Neb.  517,  63 
N.  W,  830;  Carolina  etc.  Loan  Assn.  v.  Black,  119  N.  C.  323,  25  S.  E. 
975;  Bible  v.  Wisecarver  (Tenn.),  50  S.  W  670;  but  most  of  them 
are  where  the  unfortunate  condition  of  the  party  seeking  subroga- 
tion is  due  to  negligence  or  mistake  of  law,  and  we  have  not  dis- 
covered any  case  where  the  equities  are  so  strong  as  in  the  one  before 
us,  where  the  right  has  been  denied." 

"Perhaps  it  should  be  remarked,"  says  the  Nebraska  court  in 
Boevink  v.  Christiaanse  (Neb.),  95  N.  W.  652,  "that  where  money  has 
been  loaned  to  discharge  a  prior  mortgage,  and  for  any  reason  the 
money  cannot  be  made  on  the  new  mortgage,  three  reasons  for  re- 
fusing subrogation  are  found  in  the  eases  denying  it.  These  are: 
Negligence  of  the  leaner,  as  in  Bohn  Sash  Co.  v.  Case,  42  Neb. 
281,  60  N.  TV.  576,  and  Kice  v.  Winters,  45  Neb.  517,  63  N.  W.  830; 
mistake  of  law,  which  gives  no  ground  of  relief,  as  in  Brown  v. 
House,  125  Cal.  645,  58  Pac.  267;  Meeker  v.  Larson  (Neb.),  90  N.  W. 
958;  and  intervening  rights  of  innocent  third  persons.  None  of  these 
appear  in  this  case."  And,  accordingly,  it  is  held  in  the  Nebraska 
case  quoted  from  that  one  who  loans  money  to  pay  a  mortgage  on 
the  estate  of  a  decedent  at  the  request  of  the  executor,  and  on  the 
assurance  of  the  judge  that  the  executor  has  authority  to  execute 
a  mortgage  for  that  purpose,  and  who  takes  the  executor's  note  and 
mortgage  upon  the  property,  is  subrogated  to  the  rights  of  the 
original  mortgagee,  when  it  afteryard  appears  tliat  the  executor  had 
no  such  authority,  and  the  mortgage  given  by  him  is  invalid. 

These  cases  certainly  announce  a  liberal  and  commendable  doctrine; 
and,  while  authority  no  doubt  exists  for  a  narrower  doctrine,  we 
believe  the}'  are  sound.  In  the  case  of  George  v.  Butler  (Utah),  50 
Pac.  1032,  where  this  question  was  before  the  court,  it  was  said: 
"Tested  alone  by  the  earlier  cases,  Sutherland  niiglit  Le  regarded 
as  a  volunteer,  but  latterly  the  doctrine  of  sulirogation  lias  liecn 
developed  and  expanded,  and  given  a  wider  application  to  business 
matters.  By  analogy,  it  has  been  applied  to  transactions  similar  to 
the  one  under  consideration — to  one  having  no  previous  interest  to 
protect,  who  pays  off  a  mortgage,  or  advances  money  for  its  payment, 
at  the  instance  of  the  mortgagor  and  for  his  benefit,  when  no  in- 
nocent i)erson  can  be  injured,  believing  he  is  getting  security  equal 
to  that  of  the  person  whose  debt  he  pays":  See,  too,  the  leading  case 
of  Emmert  v.  Thompson,  49  Minn.  386,  32  Am.  St.  Eep.  566,  52  N. 
W.   31. 

2.  Effect  of  Intention  of  Parties. — When  one  pays  a  morti^age 
debt  it  is  not  essential  to  his  right  to  be  substituted  in  the  jihice 
of  the  mortgagee  that  he  have  an  avowed  intention  at  the  time  of 
the  payment  to  keep  the  mortgage  alive  for  his  protection;  an  in- 
tention   to    that    effect,    Ijcing    to    his    advantage,    will    be    presumed: 
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Joyce  V.  Dauntz,  55  Ohio  St.  538,  45  N.  E.  900.  The  fact  that  the 
mortgage  was  paid,  and  was  intended  to  be  paid,  is  immaterial; 
equity  will  keep  it  alive  so  long  as  the  rights  of  the  parties  require: 
Union  Mortgage  etc.  Co.  v.  Peters,  72  Miss.  1058,  18  South.  497.  The 
actual  intention  of  the  parties,  however,  may  have  some  bearing  on 
the  question  of  subrogation.  A  person  who  has  lent  money  to  a 
debtor  may  be  subrogated  by  the  debtor  to  the  creditor's  rights;  ami 
if  the  party  who  has  agreed  to  advance  the  money  for  the  purpose, 
employs  it  himself  in  paying  the  debt  and  discharging  the  encum- 
brance on  land  given  for  its  security,  he  is  not  to  be  regarded  as  a 
volunteer.  The  real  question  in  all  such  eases  is,  whether  the  pay- 
ment made  by  the  stranger  was  a  loan  to  the  debtor  through  a  mere 
desire  to  aid  him,  or  whether  it  was  made  with  the  expectation  of 
being  substituted  in  the  place  of  the  creditor.  If  the  former 
is  the  case,  he  is  not  entitled  to  subrogation;  if  the  latter,  he  is": 
Building  etc.  Assn.  v.  Thompson,  32  N.  J,  Eq.  133;  Bohn  Sash  etc. 
Co.  v.  Case,  42  Neb.  281,  60  N.  W.  576;  Rachal  v.  Smith,  101  Fed. 
159.  The  true  principle,  it  has  been  said,  ' '  is,  that  when  money  duo 
on  a  mortgage  is  paid,  it  shall  operate  as  a  discharge  of  the  mort- 
gage, or  in  the  nature  of  an  assignment  of  it,  substituting  him  who 
pays  in  the  place  of  the  mortgagee,  as  may  best  serve  the  purpose 
of  justice  and  the  just  intent  of  the  parties.  Many  cases  state  the 
rule  in  equity  to  be,  that  the  encumbrance  shall  be  kept  on  foot,  or 
considered  extinguisheid  or  merged,  according  to  the  intent  or  the  in- 
terest of  the  party  paying  the  money;  but  the  decisions,  it  is  be- 
lieved, will  generally  be  found  in  accordance  with  the  principle  above 
stated.  And  it  makes  no  difference  in  either  of  these  cases  whether 
the  party,  on  the  payment  of  the  money  took  an  assignment  of  the 
mortgage  or  a  release,  or  whether  a  discharge  was  made  and  the  evi- 
dence of  the  debt  canceled.  The  debt  itself  may  be  held  still  to 
subsist  in  the  nature  of  a  lien  on  the  land,  and  the  mortgage  be  con- 
sidered in  force  for  his  benefit,  so  far  as  he  ought  in  justice  to  hold 
the  land  under  it  as  if  it  had  actually  been  assigned":  Robinson  v. 
Leavitt,  7  N.  11.  73;  First  Nat,  Bank  v.  Ackerman,  70  Tex.  315,  8  S. 
W.  45. 

3.  Of  knowledge  of  Intervening  Lien. — Tlie  fact  that  one  who 
loans  money  to  satisfy  a  prior  mortgage  knows  of  the  existence  of  an 
intervening  mortgage  will  not  defeat  his  right  to  subrogation,  if  he 
had  an  agreement  to  that  effect.  The  second  mortgagee,  being  placed 
in  no  worse  position  by  the  transaction,  cannot  complain  of  the  sub- 
stitution of  the  lender  in  the  place  of  the  first  mortgagee:  Wilkins  v. 
Gil. son,  113  Ga.  31,  84  Am.  St.  Eep.  204,  222,  38  S.  E.  374.  And 
where  mortgaged  land  is  sold  for  its  full  value  by  the  mortgagor, 
and  the  proceeds  applied  to  the  satisfaction  of  the  mortgage  debt, 
equity  will  keep  the  mortgage  alive  and  enforce  it  for  the  protec- 
tion of  the  purchaser  as  against  subsequent   encumbrances;   and  his 
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right  to  subrogation  will  not  be  affected  by  notice  of  the  encum- 
brances when  he  bought  and  paid  for  the  property:  Joyce  v.  Dauntz, 
55  Ohio  St.  538,  45  N.  E.  900. 

4.  Of  Mistake  of  Law  or  Fact. — The  doctrine  of  subrogation  has 
been  invoked  in  a  numiber  of  instances  in  favor  of  persons  discharg- 
ing and  canceling  mortgages  through  a  mistake  of  fact.  Thus,  if 
one  not  an  intermeddler  or  volunteer  causes  a  mortgage  to  be  satis- 
fied and  discharged  in  ignorance  of  a  judgment  lien,  under  circum- 
stances authorizing  an  inference  of  a  mistake  of  fact,  equity  will 
presume  such  mistake,  and  give  the  party  who  made  it  the  beuefit 
of  the  equitable  right  of  subrogation  where  no  superior  intervening 
equities  are  interfered  with:  Heisler  v.  Aultman,  56  Minn.  454,  45 
Am.  St.  Eep.  4S6,  57  K  W.  1053.  And  if  the  owner  of  property 
pays  off  a  trust  deed,  without  notice  of  a  Junior  lien,  the  payment  will 
be  presumed  to  be  made  for  his  own  benefit,  and  the  protection  of 
his  own  interest,  and  equity  will  regard  him  as  the  assignee  of  the 
senior  lienholder,  and  will  revive  tlie  lien  and  enforce  it  in  his  favor: 
Darrough  v.  Herbert  Kraft  Co.  Bank,  125  Cal.  272,  57  Pac.  983,  cit- 
ing Young  V.  Morgan,  89  111.  199.  So,  if  the  holder  of  a  mortgage 
takes  a  new  mortgage  as  a  substitute  for  a  former  one,  and  cancels 
and  releases  latter  in  ignorance  of  an  intervening  lien  upon  the 
mortgaged  premises,  equity  will,  in  the  absence  of  some  special  dis- 
qualifying fact,  restore  the  lien  of  the  first  mortgage,  and  give  it 
its  original  priority:  Geib  v.  KeynoMs,  35  Minn.  331,  28  2^.  W. 
923,  citing  Bruse  v.  Nelson,  35  Iowa,  157;  Cobb  v.  Dyer,  69  Me.  494; 
Hutchinson  v.  Swartsweller,  31  N.  J.  Eq.  205. 

The  case  of  Emmert  v.  Thompson,  49  Minn.  386,  32  Am.  St.  Eep. 
566,  52  N.  W.  31,  is  a  leading  authority  in  this  connection.  There 
the  party  paying  a  first  mortgage  and  taking  a  mortgage  for  the 
money  advanced,  did  so  without  knowing  of  the  existence  of  a 
second  mortgage.  We  quote  from  the  opinion:  "There  are  a  very 
respectable  number  of  cases  in  which  relief  has  been  refused  under 
circumstances  precisely  like  those  now  before  us,  whero  one-  has 
loaned  and  used  his  money  in  good  faith,  and  for  the  express  pur- 
pose of  relieving  a  debtor  from  a  pressing  obligation,  ami  his  real 
property  from  a  specific  lien  for  the  amount  of  the  same,  under  a 
genuine  but  excusable  misapprehension  as  to  the  rank  and  position 
of  security  taken  by  him  on  the  same  property,  has  been  treated 
and  characterized  as  a  volunteer,  a  stranger,  and  an  officious  inter- 
meddler, and  denied  the  rights  of  an  equitable  assignee.  But  of 
late  years,  with  the  development  of  the  principles  on  which  the 
doctrine  is  founded,  the  courts  have  been  taking  a  broader  and  more 
commendable  view  of  the  situation  of  such  a  party,  and  at  this  time 
very  little  is  left  of  the  views  expressed  in  the  earlier  cases.  The 
better  opinion  now  is,  that  one  who  loans  his  money  upon  real  es- 
tate security  for  the  express  purpose  of  taking  up  and  discliarging 
lions  or  encumbrances  on  the  same  property^  has  thus  jiaid  tlic   debt 
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at  the  instance,  request,  and  solicitation  of  the  debtor,  expecting  and 
believing  in  good  faith  that  his  security  will  of  record  be  substituted 
iu  fact  in  place  of  that  which  he  discharges,  is  neither  a  volunteer, 
stranger,  nor  intermeddler;  nor  is  the  debt,  lien,  or  encumbrance  re- 
gar.led  as  extinguished,  if  justice  requires  that  it  should  be  kept  alive 
for  the  benefit  of  the  person  advancing  the  money,  who  thereby  be- 
comes the  creditor." 

In  the  above  case  the  mistake  of  the  person  loaning  the  money  to 
discharge  a  mortgage,  and  taking  a  mortgage  on  the  land  as  security 
for  the  money  advanced  consisted  in  supposing  that  there  were  no 
other  liens  on  the  property.  But  the  case  is  not  different  where  the 
mistake  consists  in  supposing  a  second  lien  to  have  been  discharged, 
or  in  justifiably  believing  that  it  would  be  discharged,  A  prime 
consideration  in  such  cases,  however,  is  that  the  restoration  of  the 
discharged  lien  may  be  made  without  putting  the  holder  of  the  second 
encuml>rance  m  any  worse  position  than  if  the  prior  lien  had  not  be'^n 
discharged.  If  it  has  been  discharged  under  a  mistake  of  fact  by 
the  party  paying  the  money,  to  refuse  to  restore  it  for  his  protec- 
tion would  be  permitting  the  second  lienholder  to  profit  at  the  ex- 
pense of  such  person  and  from  his  mistake:  London  etc.  Mortgage 
Co.  V.  Tracy,  58  Minn.  201,  59  N.  W.  1001. 

In  Bank  of  Ipswich  v.  Brock,  13  S.  Dak.  409,  83  N.  W.  436,  tho 
plaintiff,  to  whom  the  defendant  applied  for  a  loan  agreed  to  pay 
one  mortgage  on  the  land  of  the  defendant  if  he  would  procure  the 
release  of  another  (there  were  two  mortgages  on  the  property);  aii.l, 
on  paying  the  mortgage,  he  instructed  the  register  of  deeds  not  to 
discharge  it  of  record  until  such  release  was  secured;  but,  through 
mistake,  the  register  of  deeds  discharged  this  mortgage  paid.  The 
court  held  that  the  plaintiff  was  entitled  to  hnve  tlie  discharge  set 
aside  and  the  record  of  cancellation  canceled.  The  Minnesota  case 
of  Kminert  v.  Thompson,  49  Minn.  386,  32  Am.  St.  Eep.  566,  52  N.  W. 
31,  to  which  we  have  referred  in  the  preceding  paragraphs,  is  ap- 
proved  by   the    South   Dakota   court   in   this   cnse. 

In  case  of  a  mistake  of  law,  however,  the  rules  are  otherwise. 
For  example,  if  a  mortgagor  and  mortgngcc  of  a  homestead  mort- 
gaged for  money  with  which  to  pay  off  a  prior  mortgage,  labor  un- 
der a  mutual  mistake  in  supposing  that  the  homestead  belongs  to 
the  mortgagor  in  fee,  tinder  her  husiband 's  will,  to  the  exclusion  of  hor 
niinnr  children,  equity  will  not  grant  relief  by  subrogating  sucli 
mort<;a«,'oo  to  tlio  rights  of  the  prior  mortgagee:  Kloinmann  v.  Giesol- 
man,  114  ^In.  437,  35  Am.  St.  Eep.  761,  21  S.  W.  7!)G.  See,  also, 
Deavitt  v.  Eing  (Vt.),  56  Atl.  978.  And  where  a  stranger  to  a 
prior  niortgatxt'  on  the  property  of  a  married  woninu,  wlio  volun- 
larily  advances  money  upon  a  second  mortgage  tlieroon  executed  by 
the  husliand  assuming  to  act  under  a  power  of  attorney  from  her, 
which  does  not  authorize  the  loan  or  the  mortgage,  ami  who  causes 
part  of  the  money  advanf^ed  to  be  paid  in  the  release  and  disfharge 
of    the    prior    mortgage,    for    his    siipposed    security,    acting    with    a 
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knowledge  of  all  the  facts,  but  under  a  mistake  of  law,  will  not  be 
subrogated  to  the  rights  of  the  prior  mortgagee,  when  the  second 
mortgage  is  declared  invalid:  Brown  v.  Kouse,  125  Cal.  645,  58  Pac. 
267.  See,  also,  Guy  v.  Du  Uprey,  16  Cal.  196,  76  Am.  Dec.  518; 
Campbell  v.  Foster  Home  Assn.,  163  Pa.  St.  609,  43  Am.  St.  Eep. 
818,  30  Atl.  222. 

5.  Of  Misrepresentations  and  Fraud. — When  there  is  misreprcseii- 
tp.tion  and  fraud  whereby  one  is  induced  to  advance  money  to  dis- 
charge a  lien  on  property,  and  the  money  is  so  applied,  it  is  not 
uncommon  for  a  court  of  equity  to  protect  the  lender  by  subro- 
gating him  to  the  lien  of  the  encumbrance  which  his  money  has 
been  used  to  discharge."  Bolman  v.  Lohman,  74  Ala.  507.  If  one  is 
iuduced  to  advance  money  to  pay  off  a  trust  deed  or  lien  on  prop- 
erty, on  the  assurance  that  the  title  thereto  is  otherwise  clear,  an-) 
takes  a  new  security  for  the  money  advanced,  and  subsequently  it 
appears  that  the  property  is  encumbered,  equity  will  keep  the 
original  trust  alive  as  security  for  the  money  loaned:  Whiteselle  v. 
Texas  Loan  Agency  (Tex.  Civ.  App.),  39  S.  W.  194;  Southern  Bldg. 
etc.  Assn.  v.  Page,  46  W.  Va.  302,  33  S.  E.  336.  So,  where  a  mort- 
gagee, induced  by  fraudulent  representations  of  the  mortgagor  that 
his  mortgage  would  become  the  senior  lien,  pays  money  to  remove 
prior  liens  on  the  property,  he  is  entitled  to  be  subrogated  to  the 
rights  of  the  holders  of  sucli  prior  liens,  as  against  a  person  whose 
lien  is  prior  to  the  lien  of  the  mortgage,  but  junior  to  the  liens 
satisfied:  Backer  v.  Pyne,  130  Ind.  288,  30  Am.  St.  Kep.  231,  30  N. 
E.  21;  Union  Mortgage  etc.  Co.  v,  Peters,  72  Miss.  105S,  IS  South. 
497. 

6.     Of  an  Agreement  or  Understanding  for  Security. 

A.  In  General. — "Where  money  is  advanced  to  a  debtor  in  pur- 
suance of  an  express  agreement  that  it  is  to  be  used  to  retire  ex- 
isting liens  or  encumbrances  on  his  property,  and  that  the  creditor 
-uho  loans  the  money  is  to  have  a  first  lien  upon  the  property  to 
secure  its  repayment,  such  creditor  may  be  subrogated  to  the  rights 
of  the  encumbrancer  or  lienor  whose  debt  has  been  paid,  not  onl}' 
as  against  the  borrower,  but  as  against  anyone  else  who  subse- 
quently acquires  an  interest  in  the  property  with  knowledge  of  the 
circumstances  under  which  the  money  to  pay  off  the  encumbrances 
or  liens  was  advanced.''  Furthermore,  "if  iiHuioy  is  advanced  to 
a  debtor  to  discharge  an  existing  first  mortgage  upon  his  proj)erty, 
and  in  pursuance  of  an  agreement  that  tlie  lender  is  to  have  a  first. 
lien  upon  the  property  for  the  repayment  of  the  sum  loaned,  the 
lender  is  entitled,  as  against  a  junior  encumbrancer,  to  be  tr(>atiMl 
as  the  assignee  of  the  first  mortgage  which  has  been  paid  ofl'  and 
discharged  with  tbe  money  loaned,  whenever  it  becomes  nct'Cssary 
to  do  so  to  effectuate  the  agreement  with  the  louder,  and  to  prevent 
the   junior   encumbrance    from   being   raised   accidentally    to    tlie    dig- 
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nity  of  a  first  lien,  contrary  to  the  intention  of  the  parties.  The 
species  of  subrogation  mentioned  in  both  these  instances  is  what 
has  been  termed  'conventional  subrogation,'  and  does  not  depend 
upon  the  establishment  of  any  privity  of  contract":  Cumberland 
Bldg.  etc.  Assn.  v.  Sparks,  111  Fed.  647,  652,  per  Justice  Thayer. 
See,  in  support  of  this  doctrine,  fTonie  Sav.  Bank  v.  Bierstadt,  168 
III.  618,  61  Am.  St.  Rep.  146,  4S  N.  E,  161;  Thompson  v.  Connecti- 
cut etc.  Ins.  Co.,  139  Ind.  325,  38  N.  E.  796;  Farm  Land  Mortg.  etc. 
Co.  V.  Elsbree,  55  Kan.  562,  40  Pac.  906;  Dillon  v.  Kauffman,  58 
Tex.  C96;  Brown  v.  Dennis  (Tex.  Civ.  App.),  30  S.  W.  272;  Park 
V.  Kriba  (Tex.  Civ.  App.),  60  S.  W.  905;  Powers  v.  McKnight  (Tex. 
Civ.  App.),  73  S.  W.  549;  Bankers'  Loan  etc.  Co.  v.  Hornish,  94  Va. 
608,  27   S.  E.  459. 

Or,  to  quote  from  Straman  v.  Keehtine,  58  Ohio  St.  443,  51  N.  E. 
44:  "W'here  money  is  loaned  under  an  agreement  to  be  used  in  the 
payment  of  a  lien  on  real  estate,  and  it  is  so  used,  and  the  agree- 
ment is  that  the  one  who  loans  the  money  shall  have  a  first  mort- 
gage lien  on  the  lands  to  secure  his  money,  and  through  some  defect 
in  the  new  mortgage,  or  oversight  as  to  other  liens,  the  money 
cannot  bo  made  on  the  last  mortgage,  the  mortgage  has  a  right  to 
be  subrogated  to  the  lien  which  the  money  supplied  by  him  has 
paid,  when  it  can  be  done  without  placing  greater  burdens  upon 
the  intervening  lienholders  than  they  would  have  borne  if  the  old 
mortgage  had  not  been  released." 

B.  When  New  Security  Proves  Invalid. — It  has  been  seen  in  the 
preceding  paragraphs  that  one  who  pays  off,  or  advances  money  to 
pay  off,  a  mortgage  with  an  understanding  that  he  shall  have  a  new 
mortgage  on  the  property  of  equal  rank  with  the  one  which  he  dis- 
charges, is  entitled  to  be  substituted  in  the  place  of  the  mortgagee 
whose  mortgage  has  been  thus  paid,  in  case  the  new  mortgage  proves 
invalid:  Merchants'  etc.  Bank  v.  Tillman,  106  Ga.  55,  31  S.  E.  794; 
Jolinson  V.  More,  33  Ivan.  90,  5  Pac.  400;  Warner  etc.  Co.  v.  Morgan 
(Kan.),  75  Pac.  4S0.  Thus,  where  a  debt  against  a  decedent  is 
secured  by  a  mortgage  on  his  real  estate,  and  the  administrator  bor- 
rows the  money  to  pay  it  from  a  third  person,  with  tlie  agreement 
that  he  shall  Le  reimbursed  from  tlie  estate,  and  secured  by  a  mort- 
gage on  the  same  property,  and  for  tliat  purpose  a  mortgage  is 
executed  by  tlie  administrator  to  him  which  is  void  because  of  a 
want  of  power  in  the  administrator,  the  person  advancing  the  money 
by  which  the  original  mortgage  is  paid  is  subrogated  to  its  lien: 
Crippen  v.  Chappell,  35  Kan.  495,  57  Am.  Ecp.  187,  11  Pac.  453.  So, 
where  money  is  loaned  with  an  agreement  that  it  shall  be  used  to 
pay  off  a  mortgage  on  exempt  personal  property,  and  that  a  new 
mortgage  on  the  property  shall  be  given  as  security  for  the  loan, 
the  person  advancing  the  loan  will  be  substituted  in  the  place 
of  the  original  mortgagee  when  the  new  mortgage  is  found  invalid 
because  the  signature  of  the  wife  of  the  mortgn;;or  is  not  witnessed 
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as  required  by  statute:   Lashua  v.   Myhre,  117   Wis.   18,   93   N.   W. 
811. 

C.  When  New  Mortgage  Is  Refused. — The  law  is  also  well  set- 
tled that  where  one  loans  money  to  another  upon  an  agreement  that 
it  is  to  be  used  to  pay  off  an  existing  mortgage  on  property,  and 
that  a  new  mortgage  is  to  be  executed  to  the  lender  therefor,  the 
lender  is  entitled  to  subrogation  to  the  rights  of  the  prior  mort- 
gagee in  case  the  borrower  fails  or  refuses  to  execute  the  new  mort- 
gage: Warford  v.  Haukins,  150  Ind.  486,  50  N.  E.  468;  Baker  v. 
Baker,  2  S.  Bsik.  261,  39  Am,  St.  Kop.  776,  49  N.  "W.  1064.  Com- 
pare Berry  v.  Bullock,  81  Miss.  463,  33  SoutL.  410.  The  lender  is 
entitled  to  have  the  satisfaction  of  record  set  aside,  and  a  decree 
foreclosing  the  old  mortgage,  as  against  tbe  mortgagor  and  one  who 
received  a  conveyance  of  the  property  with  a  knowledge  of  the 
facts:   Wilton  v.  Mayberry,  73  Wis.  191,  17  Am.  St.  Eep.   193,  43  S, 

W.  901. 

b.     Junior  Encumbrancer  Paying   Senior  Lien. 

1.  Right  to  Subrogation  in  General. — A  junior  lienhohler  who 
pays  or  discharges  a  senior  lien  or  encumbrance  on  the  property, 
when  such  payment  is  necessary  to  the'  protection  of  his  own  lien 
or  encumbrance,  is  entitled  to  be  substituted  in  the  place  of  the 
senior  encumbrancer  to  the  extent  necessary  for  his  own  protection. 
He  will  be  regarded  as  an  equitable  ass'lgnee  of  the  prior  lien,  which 
will  be  kept  on  foot  and  alive  for  him  in  equity,  notwithstanding  its 
payment  and  discharge:  Bishop  v.  O'Connor,  69  111.  431;  Tyrell  v. 
Ward,  102  111.  29;  Ebert  v.  Carding,  116  111.  216,  5  K.  E.  591;  Er- 
win  V.  Acker,  126  Ind.  133,  25  N.  E.  8SS;  SpauUling  v.  Harvey,  129 
Ind.  106,  28  Am.  St.  Eep.  176,  28  N.  E.  323;  O'Brien  v.  Bradley, 
28  Ind.  App.  487,  61  X.  E.  942;  Shimer  v.  Hammond,  51  Iowa,  401, 
1  N.  W.  656;  Frisbee  v.  Frisbee,  86  Me.  444,  2-9  Atl.  1115;  Eappanier 
V.  Bannon  (Md.),  8  Atl.  555;  AVashburn  v.  Hammond,  151  Mass. 
1S2,  24  N.  E.  33;  Eeyburn  v.  Mitchell,  106  Mo.  365,  27  Am.  St. 
Eep.  350,  16  S.  W.  592;  Lincoln  v.  Lincoln  (Neb.),  97  X.  W.  255; 
Haverford  Loan  etc.  Assn.  v.  Fire  Assn.,  ISO  Pa.  .St.  522,  57  Am. 
St.  Eep.  657,  37  Atl.  179;  Fears  v.  Albca,  69  Tex.  437,  5  Am.  St.  Eep. 
78,  6  S.  W.  286;  Southern  etc.  Loan  Assn.  v.  Skinner  (Tex.  Civ. 
App.),  42  S.  W.  320;  Bank  of  U.  S.  v.  Peter,  13  Pet.  123.  He  is 
not  required  to  await  foreclosure  proceedings  by  the  prior  lieniiolder 
before  exercising  the  right:  Bowen  v.  Gilbert  (Iowa),  98  X.  W.  273. 
If  the  entire  prior  encumbrance  is  paid,  the  junior  encumbrancer 
is  entitled  to  subrogation  to  the  extent  of  the  amount  he  contributed, 
though  the  balance  of  the  debt  is  paid  by  the  debtor  or  a  third 
person:  Wilkins  v.  Gibson,  113  Ga.  31,  84  Am.  St.  Eep.  204,  38  S. 
E.   374. 

2.  Limitations  on  the  Eight. — The  entire  debt  must,  as  a  general 
rule,  be  paid,  in  order  to  entitle  the  junior  encumbrancer  to  substi- 
tution:   Wilkins  v.   Gibson,   113    Ga.    31,   84   Am.    St,    Pep.   204,   38   S. 
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E.  374.  But  see  New  Jersey  Bldg.  etc.  Co.v.  Cumberland  Land  etc. 
Co.,  53  X,  J.  Eq.  644,  33  Atl.  964.  If  the  junior  lienholder,  instead 
of  paying  or  tendering  payment,  assumes  the  attitude  of  denying 
the  validity  and  superiority  of  the  prior  lien,  the  right  to  make 
payment  and  of  subrogation  will  be  deemed  waived:  Shattuck  v. 
Belknap  Sav.  Bank,  63  Kan.  443,  65  Pac.  643.  And  the  payment 
must  be  made  for  the  protection  of  the  junior  encumbrancer  or  for 
the  preservation  of  this  security:  Jenkins  v.  Continental  Ins.  Co., 
12  How.  Pr.  66.  "The  equitable  rule  under  which  the  holder  oi"  a 
junior  mortgage  is  entitled  to  tender  to  the  holder  of  a  senior  mort- 
gage the  amount  due  thereon,  and  demand  an  assignment  of  the 
same,  is  not  applicable  unless  the  former  shows  that  such  assignment 
is  necessary  to  his  protection;  nor  can  this  rule  be  invoked  by 
a  mortgagee  against  a  judgment  creditor  of  his  mortgagor  having 
equities  at  least  equal  to  those  of  the  mortgagee,  for  the  purpose 
of  compelling  the  judgment  creditor  to  assign  to  the  mortgagee  an 
older  mortgage  executed  by  their,  common  debtor,  and  to  which  the 
judgment  creditor  had  acquired  title  for  the  express  purpose  of  pro- 
tecting his  junior  judgment  lien":  Tillman  v.  Stewart,  104  Ga.  GS7, 
69   Am.    St.    l^ep.    192,   30   S.   E.   949. 

It  is  held  that  if  a  grantor  at  different  times  and  to  different  per- 
sons executes  two  deeds  of  the  same  property,  subject  to  a  mort- 
gage, one  who,  after  the  deeds  are  recorded,  takes  a  mortgage  from 
the  secoriil  grantee  and  sul)sequeiit]y  pays  the  lirst  mortgage,  is  not 
subrogated  to  the  rights  of  its  holder,  ho  being  regarded  as  a  vol- 
unteer: Pollock  V.  Wright,  15  S.  Dak.  134,  S7  N.  W.  584.  And  if  the 
maker  of  a  note  executes  a  chattel  mortgage  to  a  trustee,  to  in- 
demnify an  indorser  thereon,  a  subsequent  mortgagee  will  not  be 
subrogated  to  the  rights  of  the  holder  of  the  note  as  against  tlie 
indorser,  on  a  tender  to  the  trustee  of  the  amount  due  on  the  mort- 
gage: SchmittdieJ  v.  Moore,  101  Mich.  590,  60  X.  W.  279.  A  sec- 
ond mortgagee,  voluntarily  paying  and  consenting  to  the  cancella- 
tion of  interest  coujions  secured  by  the  first  mortgage,  cannot  be  sub- 
rogated to  the  rights  of  the  first  mortgagee  as  to  such  coupons,  in 
an  action  afterward  brought  to  foreclose  the  first  mortgage:  J.  B. 
Watkins   Land    Mtg.    Co.    v.    Williams,   63    Kan.   30,   64   Pac.    976. 

3.  Consent  or  Knowledge  of  Debtor. — We  do  not  regard  it  as 
essential  to  the  right  of  a  junior  lienholder  to  subrogation  that  ''C 
should  have  the  consent  of  the  debtor  to  the  payment,  lie  may, 
without  tho  debtor's  consent,  fortify  his  own  security  by  payiii;^ 
the  sum  due  on  the  prior  encumbrance,  ami  be  subrogated  to  its 
lien:  Bow(mi  v.  Gilbert  (Iowa),  98  X.  W.  273.  However,  it  is  de- 
cided in  Gray  v.  Zeliner,  66  Kan.  514,  72  Pac.  228,  that  subrogation 
to  tho  rights  of  a  prior  mortgagee  cannot  be  clainie<l  ^lum  his 
mortgage  has  been  paid,  without  the  knowledge  or  consent  of  t'no 
mortj^agor,  from  the  jiroeeeds  of  a  subsequent  invalid  mortgage  exe- 
cuted   bv    an    agent    without    authority.     And    some    support    to    this 
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ciecisiou   is   given  by   Campbell   v.  Foster  Home  Assn.,   163   Pa.   St. 
609,  43  Am.  St.  Eep.  818,  30  Atl.   222. 

4.  Mistake  and  Fraud. — A  junior  lienholder  who,  through  inad- 
vertence or  mistake,  causes  a  senior  lien  on  the  property  to  be  can- 
celed, may  have  it  reinstated  for  his  protection:  Bowen  v.  Gilbert 
(Iowa),  98  N.  W.  273;  Seireroe  v.  Homan,  50  Neb.  601,  70  N.  W.  244. 
"When  a  subsequent  mortgagee,  who  is  ignorant  of  a  prior  deed  and 
who,  bona  fide  relying  upon  his  mortgage,  pays  the  senior  mort- 
gage for  his  own  benefit,  and  allows  it  to  be  discharged  and  can- 
celed, he  will  be  subrogated  to  the  rights  of  the  senior  mortgagee: 
Cobb  V.  Dyer,  69  Me.  494.  And  where  a  mortgagee  forecloses  his 
mortgage,  and  under  a  mistake  as  to  the  correctuess  of  the  pro- 
ceedings pays  prior  encumbrances,  he  may  be  subrogated  to  the  rights 
of  the  holder  thereof:  Gerdine  v.  Menage,  41  Minn.  417,  43  N.  W.  91. 

Where  a  mortgagee,  induced  by  the  fraudulent  representations  of 
the  mortgagor  that  his  mortgage  would  thereby  become  the  senior 
lien,  pays  money  to  remove  prior  liens  on  the  property,  he  is  en- 
titled to  be  subrogated  to  the  rights  of  the  holders  of  -such  prior 
liens,  as  against  a  person  whose  lien  is  prior  to  the  lien  of  the  mort- 
gage, but  junior  to  the  liens  satisfied:  Backer  v.  Pyne,  130  Ind.  2SS, 
30   Am.   St.   Eep.   231,   30   N.   E.   21. 

c.  Supposed  Owner  Paying  Encumbrance. — A  person  who  in  good 
faith  believes  that  he  owns  property,  and  who  therefore  pays  off  a 
mortgage  thereon,  is  entitled,  when  his  title  fails,  to  be  subrogated 
to  the  mortgage  and  have  it  revived  and  enforced  for  his  benefit: 
Betts  V.  Sims,  35  Neb.  840,  37  Am.  St.  Rep.  470,  53  N.  W.  lOdu; 
Stewart  v.  Stewart,  90  Wis.  516,  48  Am.  St.  Rep.  949,  63  N.  W.  886. 
Compare  Wadsworth  v.  Blake,  43  Minn.  509,  45  N.  W.  1131;  Corn- 
well  V.  Orton,  126  Mo.  355,  27  S.  W.  536.  Where  a  husband,  suppos- 
ing that  under  the  will  of  his  wife  he  is  the  sole  owner  of  land, 
jiays  and  causes  to  be  disrdiarged  a  prior  encninlirance  resting  upon 
the  entire  estate,  but  it  subsequently  transpires  that  he  owns  only 
an  undivided  fifth  of  the  property  as  tenant  in  common,  he  is  en- 
titled, having  relieved  the  common  estate  of  an  encumbrance,  to 
contribution  from  his  cotenants,  and  may  enforce  his  claim  by  sub- 
rdgation  to  the  mortgage  discharged:  Ilaverford  Loan  etc.  Assn. 
V.  Fire  Assn.,  ISO  Pa.  St.  522,  57  Am.  St.  Rep.  657,  37  Atl.  179, 
approved  in  Wieder  v.  Wieder,  75  Vt.  178,  53  Atl.  107:^,  where  a 
husl)and  paid  an  encumbrance  on  property  which  he  sn]>pns(^ii  he 
owned  when  he  was  entitled  to  only  a  life  e:;tate.  Where  a  testator 
had  no  children  at  the  time  of  executing  his  will,  luit  sulise(jiiently 
children  were  ))orn,  and  the  will  was  held  voiil,  and  his  widow, 
supposing  she  was  the  solo  devisee,  paid  and  discharged  a  mortgn^^e 
on  part  of  the  estate,  she  was  held  entitled  to  have  the  inort^a^;e 
lien  reinstated  to  secure  the  nioney  so  paid,  and  have  the  laml  sold 
to    satisfy   the   same:    Coudert   v.    (^'ouilert,   43   N.   J.    Eq.   407,   5    Atl. 
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722.  One  Who  acquires  title  by  a  decree  of  court,  and  who  in  good 
faith  pays  an  encumbrance  thereon,  may  be  subrogated  to  the  lien 
thereof,  when  the  decree  is  subsequently  reversed:  Gooch  v.  Botts, 
110  Mo.  419,  20  S.  W.  192. 

d.    Purchaser  of  Encumbered  Property. 

1.  Effect  of  His  Paying  the  Encumbrance. — A  familiar  instance 
of  the  application  of  the  doctrine  of  subrogation  ig  -where  the  pur- 
chaser of  encumbered  property,  without  having  assumed  the  encum- 
brance, pays  it  off  in  order  to  protect  his  own  rights  or  perfect  his 
own  title.  It  is  uniformly  held,  in  such  cases,  that  he  is  entitled 
to  be  subrogated  to  the  position  of  the  encumbrancer  or  lienholder 
in  respect  to  all  the  latter 's  securities,  rights,  remedies,  and  priorities: 
Hazle  V.  Bondy,  173  III.  302,  50  N.  E.  671;  Duke  v.  Pigman,  23  Ky. 
Law  Eep.  209,  62  S.  W.  867;  Appeal  of  Sowers  (Pa.),  15  Atl.  898; 
Hoke  V.  Jones,  33  W.  Va.  501,  10  S.  E.  775;  Stewart  v.  Stewart, 
90  Wis.  516,  48  Am.  St.  Eep.  949,  63  N.  W.  886.  The  remedy  of 
subrogation  "is  frequently  applied  in  favor  of  a  vendee  of  encum- 
bered real  estate  who,  although  not  personally  liable,  has  paid  the 
debt  of  another  which  is  a  charge  upon  the  land,  and  which,  if  not 
paid,  might  cause  him  to  lose  his  interest  therein.  Under  such  cir- 
cumstances, the  debt,  although  paid  and  satisfied  in  form,  is  re- 
garded in  equity  as  neither  paid  nor  satisfied  in  fact,  but  by  opera- 
tion of  law  the  former  holder  ceases  to  be  the  creditor,  while  the 
person  pajdng  takes  his  place  as  owner  of  the  debt  and  security 
unimpaired.  Where,  within  tlie  limitations  suggested,  benefit  may 
result  to  the  person  paying  without  injury  to  the  person  who  should 
pay,  equity  casts  the  burden  upon  the  latter,  who  ouglit  in  fairness 
to  bear  it,  provided  it  will  not  work  injustice  or  disturb  the  rights 
of  other  creditors  of  the  common  debtor":  Arnold  v.  Green,  116 
N.  Y.  566,  23  N.   E.   1. 

When  the  purchasers  under  a  trust  deed,  in  order  to  protect  their 
title,  pay  notes  secured  by  liens  on  the  land  superior  to  theirs,  they  are 
subrogated  to  the  rights  of  the  payee:  Schneider  v.  Sellers  (Tex. 
Civ.  App.),  61  S.  AV.  541.  And  if  the  purchaser  of  property  subjoct 
to  a  mortgage  pays  it  and  causes  it  to  be  discharged  of  record,  being 
ignorant  of  a  judgment  lien  on  the  land  subsequent  to  the  mort- 
gage, he  may  have  the  mortgage  reinstated  as  a  lien  prior  to  the 
judgment   lien:    Barnes   v.    Mott,   64   iV.    Y.    397,    21    Am.    E^^p.    625. 

Subrogation  may  bo  allowed  to  one  holding  under  an  invalid 
contract  for  a  conveyance  of  property  which  he  frees  from  an  en- 
cumbrance: ZS'ixon  v.  Jullian,  72  Miss.  570,  IS  South.  366.  And 
a  purchaser  by  parol  of  a  portion  of  a  tract  of  land  who,  to  prevent 
a  eale,  pays  off  a  mortgage  on  the  whole,  is  subrogated  to  the  mort- 
gage and  a  judgment  recovered  thereon:  Champlin  v.  Williams,  9 
Pa.  St.  341.  Again,  when  a  vendee,  pursuant  to  his  contract,  pays 
a   lien   on   the  land,   and   the   contract   is   abandoned   by   the  parties, 
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and  the  vendor  becomes  unable  to  execute  it,  the  purchaser  is  en- 
titled to  be  substituted  to  such  lien,  and  equity  keeps  it  alive  for 
his  indemnity:  James  v.  Burbridge,  o3  W.  Va.  272,  10  S,  E.  396,  ap- 
proved in  Faulk  v.  Calloway,  123  Ala.  325,  26  South.  504. 

One  who  purchases  land  from  the  heirs  at  law,  and,  in  order  to  re- 
move an  encumbrance  from  the  property,  pays  a  debt  incurred  by 
the  deceased  in  his  lifetime,  to  secure  which  a  deed  to  the  land  was 
given,  is  subrogated  to  all  the  rights  of  the  creditor  whose  debt 
he  has  extinguished:  Simpson  v.  Ennis,  114  Ga.  202,  39  S.  E.  853. 
So,  a  purchaser  of  the  estate  of  a  decedent  who  pays  off  a  gen- 
eral debt  of  the  decedent  at  the  request  of  an  heir,  to  prevent  the 
estate  being  sold  to  pay  the  debt,  is  subrogated  to  the  lien  which 
the  creditor  had  on  the  estate  by  virtue  of  his  claim  against  the 
heir;  and  such  lien  is  prior  to  a  mortgage  given  by  an  heir  prior 
to  such  payment:    Chaplin  v.  SuHivan,  128  Ind.  50,  27  N.  E.  425. 

A  vendee  of  a  chattel  mortgagor,  when  called  upon  to  pay  off  the 
mortgage  indebtedness,  is  entitled  to  be  subrogated  to  the  rights  of 
the  mortgagee  in  any  security  he  may  have  for  the  payment  of  the 
mortgage:  Illinois  Trust  etc.  Bank  v.  Alexander  Stewart  Lumber  Co. 
(Wis.),  94  N.  W.  777. 

2.  Of  His  Assuming  the  Encumbrance. — When,  however,  the  pur- 
chaser of  real  estate  assumes  and  agrees  to  pay  as  a  part  of  the 
consideration  an  encumbrance  on  the  land,  he  becomes  primarily 
liable  for  the  encumbrance,  and  ordinarily  cannot,  after  payment, 
keep  it  alive  by  subrogation  as  against  other  liens  on  the  land: 
Poole  V.  Kelsey,  95  HI.  App.  233;  Birke  v.  Abbott,  103  Ind.  1,  53 
Am.  Kep.  474,  1  N.  E.  485;  Stuckman  v.  Eoose,  147  Ind.  402,  46  N. 
E.  680;  Witt  v.  Eice.  90  Iowa,  451,  57  N.  E.  951;  Hubbard  v.  Le 
Barron,  110  Iowa,  443,  81  N.  W.  681;  Nelson  v.  Brown,  140  Mo. 
580,  62  Am.  St.  Eep.  755,  41  S.  W.  960;  Jacobsmcyer  v.  Jacobsmeyer, 
88  Mo.  App.  102;  Gulling  v.  Washoe  County  Bank,  f4  Xcv.  477,  56 
Pac.  580;  Isensce  v.  Austin,  15  Wash.  352,  46  Pac.  394;  Martin 
V.  Aultman,  80  Wis.  150,  49  N.  W.  749. 

A  purchaser  of  land  encumbered  by  a  mortgage,  who  assumes  and 
pays  the  mortgage  as  a  part  of  the  purchase  price,  will  not  be  sub- 
rogated to  the  mortgage  so  that  he  can  set  it  up  ag  a  prior  lien 
against  the  uolder  of  a  junior  judgment;  but  the  mortgage  is  ex- 
tinguished, and  the  judgment  advanced  to  the  place  of  lirst  lien, 
notwithstanding  he  has  no  actual  notice  of  the  judgment:  Goodyear 
V.  Goodyear,  72  Iowa,  329,  33  N.  W.  142;  Dc  Eobcrts  v.  Stiles,  24 
Wash.  611,  64  Pac.  795.  Nor  will  a  vendee  assuming  a  mortgage  as 
part  of  the  consideration  be  subrogated,  on  paying  tiic  mortgage,  to 
the  mortgage  so  as  to  have  it  declared  a  lion  prior  to  a  ditch  assess- 
ment on  the  land  (Shirk  v.  Whitten,  131  Ind.  455,  31  N.  E.  87),  or 
so  as  to  enforce  it  against  a  purcliascr  at  foreclosure  under  a  sec- 
ond mortgage:   Kellogg  v.  Colby,  S3  Iowa,  513,  49  N.  W.  1001. 
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Cases  arise,  however,  where  a  vendee  who  assumes  the  pnyment 
of  an  encumbrance  on  the  property  may  invoke  the  doctrine  of  sub- 
rogation. If  a  purchaser  pays  a  debt  of  his  grantor  secured  by  a 
deed  of  trust  on  the  property,  as  a  part  of  the  purchase  price,  and 
to  protect  his  title  from  sale,  he  is  subrogated  to  the  lien  of  the 
trust  deed,  although  formally  released,  so  as  to  cast  off  an  inter- 
vening judgment  lien  against  the  grantor:  Young  v.  Morgan,  89 
111.  199;  Smith  v.  Dinsmoor,  119  111.  656,  4  N.  E.  648.  And  where 
a  husband,  without  his  wife  joining  in  a  deed,  transfers  land  sub- 
ject to  encumbrances,  and  the  grantee  assumes  them,  and  pays 
them  off  without  knowing  of  her  inchoate  one-third  interest,  he  may, 
as  against  her  claim,  be  subrogated  to  the  rights  of  the  encum- 
brancer: Fowler  v.  Maus,  141  Ind.  47,  40  N.  E.  56.  So,  when  the 
purchaser  of  a  homestead  assumes,  as  part  of  the  consideration, 
a  mortgage  given  by  the  vendor  thereon,  and  after  the  purchaser  has 
paid  the  mortgage,  the  vendor  seeks  to  avoid  the  sale,  the  purchaser 
is  substituted  in  the  place  of  the  mortgagee:  Faulk  v.  Calloway,  123 
Ala.  325,  26  South.  504.  So,  also,  where  a  vendee  of  mortgaged  prem- 
ises agrees  to  pay  the  mortgage  as  a  part  consideratiou,  on  the  rep- 
resentation of  the  grantor  tliat  there  are  no  judgments  or  liens  stand- 
ing against  him  or  the  property,  and  pays  the  mortgage,  relying 
on  such  representations,  he  is  subrogated  to  the  rights  of  the  mort- 
gagee as  against  one  who  recovered  a  judgment  against  the  grantor 
subsequently  to  the  execution  of  the  mortgage:  Johnson  v.  Tootle,  14 
Utah,   482,   47   Pac.    1033. 

On  the  other  hand,  where  a  mortgagor  conveys  the  property,  sub- 
ject to  the  payment  thereof  by  his  grantee,  he  is  entitled,  upon  pay- 
ing the  debt  himself,  to  be  subrogated  to  the  mortgagee's  rights. 
The  grantor,  in  such  a  case,  becames  the  surety  of  tlie  grantee: 
Wood  V.  Smith,  51  Iowa,  156,  50  X.  W.  581;  leaker  v.  Terrell,  8 
Minn.  195;  Rogers  v.  Hedcmark,  70  Minn.  411,  73  X.  \V.  252;  Nel- 
son V.  Brown,  140  Mo.  580,  62  Am.  St.  Eep.  755,  41  S.  W.  960.  The 
same  rule  applies  when  a  conveyance  is  made,  subject  to  the  pay- 
itient  of  a  judgment  lien  by  the  grantee:  Barr  v.  Patrick,  52  Iowa, 
704,  3  N.  W.  743. 

3.  Of  Applying  Purchase  Money  to  the  Encumbrance. — "When  land 
encuTnlicred  by  a  mortgage  has  been  sold  by  the  mortgagor  for  its 
full  value,  and  the  purchase  money  ajiplied  to  the  satisfaction  of 
the  encunil>ranc-e,  equity  will  keep  the  mortgage  security  alive  and 
enforce  it  for  the  protection  of  the  vendee,  as  against  sulistqueut 
enciii(il)rancers;  and  when  the  purchase  money  so  applied  is  only  a 
partial  payment  on  the  mortgage  debt,  the  vendee  will  be  entiled  to 
enforce  the  lien  to  the  extent  necessary  for  his  reimbursement,  when 
the  mortgagee's  security  for  the  unpaid  balance  will  not  thereby  be  in- 
terfered with:  Joyce  v.  Dauntz,  55  Ohio  St.  538,  45  N.  E.  900.  See, 
too,  Hobgood  V.  Schultor,  44  La.  Ann.  537,  10  South.  812;  Stevens 
v.  King,  84  Me.   291,  24  Atl.  S50. 
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e.    Person  Paying  Purchase  Money. 

1.  Subrogation  to  Vendor's  Lien. — A  third  party  cannot,  by  vol- 
untarily paying  the  amount  of  the  purchase  price  of  property  secured 
by  a  vendor's  lien,  acquire  such  lien  by  subrogation:  Martin  v.  Mar- 
tin, 164  111.  640,  56  Am.  St.  Kep.  219,  45  N.  E.  1007;  Demeter  v. 
Wilcox,  115  Mo.  634,  37  Am.  St.  Kep.  422,  22  S.  W.  613.  The  mere 
fact  that  borrowed  money  is  used  to  discharge  a  vendor's  lien  does 
entitle  the  lender  to  be  subrogated  to  the  lien:  Norris  v.  Wood,  89 
Va.  873,  17  S,  E.  552.  But  where  the  lender,  before  paying  the 
money  over,  has  a  part  of  it  applied  to  the  discharge  of  the  lien,  he 
may  be  subrogated  to  the  vendor's  rights:  Texas  Land  etc.  Co.  v. 
Blalock,  76  Tex.  85,  13  S.  W.  12.  And  w^here  one  advances  money 
to  a  purchaser  for  the  sole  purpose,  as  they  both  understand,  of 
enabling  the  latter  to  purchase  the  land,  he  is  entitled  to  be  subro- 
gated to  the  vendor's  rights:  Carey  v.  Boyle,  53  Wis.  574,  11  N.  W. 
47.  "It  must  be  understood,"  said  the  court  in  this  case,  "that  the 
extension  of  this  equity  to  a  third  person  is  strictly  confined  to 
those  who  furnish  or  advance  the  purchase  money  to  the  purchaser 
in  such  a  manner  that  they  can  be  said  either  to  have  paid  it  to 
the  vendor,  personally,  or  caused  it  to  be  paid,  on  behalf  and  for 
the  benefit  of  the  purchaser,  and  to  this  extent  they  become  parties 
to  the  transaction.  It  must  not  be  a  general  loan,  to  be  used  by 
the  purchaser  to  pay  the  consideration  of  the  purchase,  or  to  be  used 
for  any  other  purpose  at  his  pleasure.  In  such  case,  the  simple  fact 
that  the  money  can  be  traced  into  the  land  as  having  been  paid 
by  the  purchaser  to  the  vendor  as  the  whole  or  part  of  the  pur- 
chase money,  gives  the  person  who  loaned  it  no  sur  h  right. ' '  See, 
also,  Austin  v.  Underwood,  37  111.  438,  87  Am.  Dec.  254;  Ford  v. 
Tord,  22  Tex.  Civ.  App.  453,  54  S.  W.  773.  In  Oury  v.  Saunders,  77 
Tex.  278,  13  S.  W.  1030,  where  a  vendee  paid  the  purcliase  money 
notes  from  the  proceeds  of  property  of  his  minor  cluldreu,  they 
were  held  entitled  to  subrogation  to  the  vendor's  lien. 

If  one  pays  a  note  secured  by  a  vendor's  Jion,  under  an  agree- 
ment with  the  makers  that  he  shall  hold  the  note  and  lien  as  se- 
curity, he  is  subrogated  to  the  vendor's  rights  as  against  subsequent 
mortgagees  with  notice:  Warford  v.  Ilaukins,  150  Ind.  489,  50  N.  E. 
468.  And  one  who  pays  off  a  vendor's  lien  at  tlie  request  of  the 
debtor,  upon  an  ngreenicnt  that  he  shall  1inve  tlie  lien  for  liis  rc»ini- 
bursenieut,  is  subrogated  to  the  rights  of  the  vendor  in  respect  to 
the  lien,  tliough  the  agreement  rests  in  parol:  Allen  v.  Caylor,  120 
Ala.  251,  74  Am.   St.  Eep.  31,   20   South.   512. 

The  sureties  for  the  purchase  price  of  lanil  may  1  o  subrogated 
to  the  vendor's  lien  when  they  are  compelled  to  pay  the  de])t:  l\it:g'j 
V.  Chapman,  20  Ky.  Law  Eep.  473,  4G  S.  W.  692.  And  if  a  surety 
who  has  the  right  of  suljrogation  to  a  vendor's  lien  .'^(.nveys  his  land 
to  another  upon  condition  that  such  grantee  siiall  pay  his  debts. 
the  grantee  stands  in  the  same  jiosition  as  his  grantor  with  reference 
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to  the  dobt  secured,  and  has  the  same  right  of  subrogation  to  the 
vendor's  lien  that  his  grantor  had:  Darrow  v.  Summerhill,  93  Tex. 
92,  77  Am.  St.  Rep.  833,  53  S.  W.  680. 

A  devisee  of  real  property  is  substituted  to  all  the  rights  of  the 
devisor  in  connection  therewith,  including  the  right  of  subrogation 
to  a  vendor's  lien,  upon  the  payment  of  a  debt  to  which  the  devised 
property  was  subject:  Darrow  v,  Summerhill,  93  Tex.  92,  77  Am.  St. 
Eep.  833,  53  S.  W.  680, 

X.     Purchasers   at  Judicial   Sales. 

a.  Right  to  Subrogation  in  General. — While  perhaps  there  are  a 
few  scattering  authorities  to  the  contrary,  the  rule  may  be  said  to 
be  now  well  established  that  a  purchaser  in  good  faith  at  a  void 
judicial  sale  is  entitled  to  be  subrogated  to  the  rights  of  the  cred- 
itors whose  claims  have  been  discharged  by  the  proceeds  of  such 
sale:  Meher  v.  Cole,  50  Ark.  361,  7  Am.  St.  Rep.  101,  7  S.  W.  451; 
Bond  v.  Montgomery,  56  Ark.  563,  35  Am.  St.  Rep.  119,  20  S.  W. 
525;  Harris  v.  Watson,  56  Ark.  574,  20  S.  W.  529;  Bunting  v.  Gil- 
more,  124  Ind.  113,  24  N.  E.  583;  Fowler  v.  Maus,  141  Ind.  47, 
40  N.  E.  56;  Sands  v,  Lyham,  27  Gratt.  291,  21  Am.  Rep.  348;  Hull 
V.  Hull,  35  W.  Va.  155,  29  Am.  St.  Rep.  800,  13  S.  E.  49;  notes  to 
Perry  v.  Adams,  2  Am.  St.  Rep.  328-330;  Scott  v.  Dunn,  30  Am. 
Dec.  177-182.  If  the  holder  of  a  sheriff's  deed  redeems  laud  from 
a  prior  lien,  claiming  the  right  to  do  so  as  owner,  and  such  deed  is 
afterward  adjudged  invalid  on  account  of  some  defect  in  the  pro- 
ceedings taken  by  the  sheriff,  the  person  so  redeeming  is  entitled 
to  be  subrogated  to  the  lien  which  he  has  thus  discharg-'d:  Mioburn  v. 
Phillips,  143  Ind.  9;!,  02  Am.  St.  Rep.  403,  42  X.  E.  461.  If  cied- 
itors  who  libel  a  boat  have  no  notice  of  a  pre-e.\isting  lien,  a  pur- 
chaser under  their  judgment  becomes  subrogated  to  tliciv  rii^hts  and 
acquires  title  free  from  such  hen:  Case  v.  Woolley,  6  Daua,  17,  32 
Am.   Dec.   54. 

b.  Purchaser  at  Execution  Sale. — A  purchaser  at  an  execution 
sale  whose  money  goes  to  pay  the  claims  of  creditors,  is  sut)r(igated 
to  their  rights  in  tlie  event  of  the  sale  [yroving  void  or  ineffectual 
to  pass  title:  See  liie  notes  to  Perry  v.  Adams,  2  Am.  St.  Rep.  328- 
r.30;  Sf'itt  v.  Dunn,  30  Am.  Dec.  177.  Tliough  the  time  in  wliich 
redemption  can  Iju  made  has  not  expiretl,  a  purchaser  at  an  cxomi- 
tion  sale  is  entitled  to  bo  subrogated  to  a  trust  deed  exi>tiug  at  the 
time  of  the  sale,  ufion  paying  to  the  holder  tlnM-eof  the  amount  due 
from  the  di'fonilant  in  execution:  Swain  v.  Stockton  Sav.  etc.  Soc, 
78  Cal.  Gt)0,  12  Am.  St.  Rep.  118,  21  Pac.  365. 

But  when  a  lioniestead  is  sohl  under  judgments  not  lions  upon  it, 
the  purchaser  is  not  entitled,  upon  the  vacation  of  the  sali>.  to  liave 
an  as.signment  of  the  jtidgments,  but  he  may  have  the  money  re- 
funded, with  interest,  by  the  creditors  wlio  received  it:  Jones  v. 
Blunienstein,    77    Iowa,    301,    42    X.    W.    321.     Where    mortgaged   laud 
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ifl  levied  upon  by  a  judgment  creditor  and  bid  in  for  a  nominal  sum 
by  the  plaintiff  in  execution,  the  latter,  having  purchased  the  equity 
of  redemption  only,  cannot  be  subrogated  to  the  rights  of  the  mort- 
gagee, if  the  amount  of  the  mortgage  should  be  collected  from  other 
property  of  the  mortgagor:  Myerg  v,  Jones,  61  Kan.  191,  59  Pac. 
275.  In  Jewett  v.  Feldheiser,  68  Ohio  St.  523,  67  N.  E.  1072,  the 
purchaser  at  a  sheriff's  sale  was  held  not  subrogated  to  the  sxipposed 
rights  of  the  mortgagee,  not  being  in  privity  with  him.  A  pur- 
chaser at  a  sale  under  an  execution  issued  upon  a  money  judgment, 
in  paying  the  purchase  money,  pays  his  own  debt,  and  not  that  of 
the  obligor  against  whom  the  judgment  was  rendered,  and  is,  there- 
fore, not  entitled  to  subrogation.  The  rule  as  to  payments  at  void 
judicial  sales  has  no  application:  Gray  v.  Denson,  129  Ala.  406,  30 
South.  595, 

c.  At  Foreclosure  Sale. — The  purchaser  at  an  invalid  foreclosure 
sale,  whose  money  goes  to  satisfy  the  mortgage,  is  entitled  to  be 
subrogated  to  the  rights  of  the  mortgagee:  Dutcher  v.  Hobby,  86 
Ga.  198,  22  Am.  St.  Rep.  444,  12  S.  E.  356;  Bodkin  v.  Merit,  102  Ind. 
923,  1  N.  E.  625;  Equitable  Mtg.  Co.  v.  Gray  (Kan.),  74  Pac.  614; 
Brewer  v.  Nash,  16  R.  I.  458,  27  Am.  St.  Rep.  749,  17  Atl.  857; 
Bailey  v.  Bailey,  41  S.  C.  337,  44  Am.  St.  Rep.  713,  19  S.  E.  669,  728. 
He  is  regarded  as  the  equitable  assignee  of  the  mortgage:  Jellison 
V.  Halloran,  44  Minn.  199,  46  N.  W.  332.  And  this  right  cvf  sub- 
rogation applied  in  behalf  of  the  purchaser,  exists  also  in  favor  of 
his  grantee  or  assignee:  Bruschke  v,  Wright,  166  111.  1S3,  57  Am.  St. 
Rep.  125,  46  N.  E.  813,  citing  Jordan  v.  Sayre,  29  Fla.  100,  10  South. 
823;  Richards  v.  Morton,  18  Mich.  255;  Rogers  v.  Benton,  39  Minn. 
39,  12  Am.  St.  Rep.  6I3,  35  N.  W.  765;  Bonner  v.  Lessley,  61  Miss. 
392.  The  purchaser  of  a  grantee  in  a  deed  executed  under  a  de- 
fective power  of  sale  in  a  mortgage  is  subrogated  to  the  rights 
of  the  mortgagee:  Sims  v.  Steadman,  62  S.  C.  300,  40  S.  E,  677.  And 
a  beneficiar>'  in  a  second  deed  of  trust,  who  buys  the  interest  of  the 
creditor  in  the  first  trust  deed,  and  the  purchaser's  interest  by  an 
invalid  sale  thereunder,  is  substituted  in  the  place  of  the  creditor: 
Long  V.  Long,  141  Mo.  352,  44  S.  W.  341.  However,  a  purchaser  is 
subrogated  to  the  rights  of  the  mortgagee  only  to  the  extent  of  his 
claim  against  the  land  for  the  amount  of  purchase  money  paid  by 
him,  and  a  subsequent  purchaser  under  a  partition  sale  of  the  land 
as  the  property  of  the  purchaser  at  the  mortgage  sale  is  subrogated 
only  to  the  rights  of  the  latter,  although  he  paid  a  larger  sum:  Giv- 
ens  V.  Carroll,  40  S.  C.  413,  42  Am.  St.  Rep.  889,  18  S.  E.  1030.  A 
purchaser  at  foreclosure  who  is  denied  a  deed  upon  the  sale,  is  not 
precluded  from  asserting  his  right  to  subrogation  because  of  delay 
in  paying  the  purchase  price:  Bodkin  v.  Merit,  102  Ind.  293,  1  N.  E. 
625. 

Where  property  is  sold   under  a  decree   of  foreclosure,  but   on  ap- 
peal the  decree  is  vacated  and  the  property  decreed  to  be  sold  ayaiii, 
Am.    St.    Rep.,    Vol.    99— 3t 
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the  original  purchaser,  the  purchase  money  having  been  paid  and 
applied  to  the  debt,  is  subrogated  to  the  rights  of  the  mortgagee 
and  entitled  to  an  assignment  of  the  mortgage:  Johnson  v.  Robert- 
son, 34  Md.  165.  And  a  sale  of  mortgaged  premises  which  is  inef- 
fectual because  of  defects  in  the  execution  of  the  power,  will  oper- 
ate as  an  equitable  assignment  of  the  mortgage  to  the  purchaser, 
if  he  paid  the  purchase  money  in  good  faith  and  it  was  applied  to 
the  satisfaction  of  the  mortgage  debt:  Lanier  v.  Mcintosh,  117  Mo. 
508,  38  Am.  St.  Eep.  676,  23  N.  "VV.  787.  But  a  purchaser  at  a  trus- 
tee's sale  is  not  substituted  to  the  rights  of  a  prior  mortgagee, 
thereby  cutting  off  the  vendor's  lien  of  his  grantor  under  a  contract 
for  the  sale  of  the  premises,  when  the  jury  finds  that  such  contract 
constitutes  the  consideration  of  such  sale:  Scott  v.  Farmers'  etc. 
Xat.  Bank   (Tex.  Civ.  App.),    66  S.  W.  485. 

d.  At  Probate  Sale. — A  purchaser  at  an  invalid  sale  of  a  dece- 
dent's property  for  the  payment  of  debts  is  entitled  to  be  subro- 
gated to  the  extent  that  the  money  paid  by  him  has  been  applied 
to  the  payment  of  such  debts,  to  the  rights  of  the  creditors  whose 
claims  he  has  thus  paid  by  his  purchase;  and  he  may  retain  posses- 
sion of  the  property  as  security  for  the  repayment  of  the  sums  to 
which  he  is  entitled:  Duncan  v.  Gainey,  108  Ind.  579,  9  N.  E.  470; 
Pool  V.  Ellis,  64  Miss.  555,  1  South.  725;  Valle  v.  Fleming,  29  Mo. 
152,  77  Am.  Dec.  657;  Scott  v.  Dunn,  21  N.  C.  (1  Dov.  &  B.  Eq.) 
425,  30  Am.  Dee.  174;  Terry  v.  Adams,  98  N.  C.  1G7,  2  Am.  St.  Rep. 
;'.26,  3  S.  E.  729;  Hunter  v.  Hunter,  5S  S.  C.  382,  79  Am.  St.  Kep. 
S45;  Hunter  v.  Hunter,  63  S.  C.  78,  90  Am.  St.  Rep.  663,  41  S.  E. 
33;  Hudgin  v.  Hudgin,  6  Gratt.  320,  52  Am.  Dec.  124;  Blodgett  v. 
Hitt,   29  Wis.   169. 

iliit  :i  •  \ir(!i;!>-er  at  a  void  executor's  sale,  with  knowledge  that 
the  land  is  subject  to  a  trust,  and  if  the  want  of  power  of  tlie  exec- 
utor to  sell  is  not  entitled  to  subrogation  against  the  heira,  e^^pe- 
cially  when  he  has  made  liis  payments  to  the  executor  and  trustees, 
wlio  have  used  the  money  indiscriminately  with  other  moneys  re- 
ceived from  sales  of  personal  property,  and  oilier  land  for  various 
purposes:  Iluse  v.  Den,  85  Cal.  390,  20  Am.  St.  Rep.  232,  24  Pac.  790. 
And  a  purchase  at  an  adniinistraior  s  sale,  whose  title  fails  for 
want  of  a  proper  description,  has  been  denied  the  right  of  subroga- 
tion to  tlie  rights  of  creditors  wliose  debts  have  been  paid  with  the 
purchase  money:  Borders  v.  Hodges,  154  III.  498,  39  N.  E.  597.  In 
Salmond  v.  Price,  13  Ohio,  368,  42  Am.  Dec.  204,  it  is  held  that 
purchasers  with  a  warranty  from  a  purchaser  at  a  void  administra- 
tor's sale  cannot,  upon  the  death  and  insolvency  of  the  latter,  be 
substituted  for  him  in  his  claim  for  advances  to  the  estate  of  the 
decedent. 

e.  At  Tax  Sale. — A  purchaser  at  a  void  tax  sale  is,  as  to  the 
amounts  paid  by  him  upon  his  purchase  and  for  subsequent  taxes, 
subrogated    to    the    lien    of    the    state       or    municipality:   Gregory    v. 
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Bartlett,  55  Ark.  30,  17  S.  W.  344;  Merriam  v.  Hemple,  17  Neb.  345, 
22  N.  W.  775;  Green  v.  Hellman,  61  Neb.  875,  86  N.  W.  912.  This 
doctrine  is  applied  to  the  case  of  a  drainage  assessment  in  Reed  v. 
Ealfsbeck,  147  Ind.  148,  45  N.  E.  476,  4G  N.  E.  460,  and  to  a  street 
grading  assessment  in  John  v.  Connell,  61  Neb.  267,  85  N.  W.  82. 
In  Leavitt  v.  Bartholomew  (Neb.),  93  N.  W.  856,  the  general  state- 
ment is  made  that  "a  tax  purchaser  not  assailed  for  bad  faith  is 
entitled  to  subrogation  to  all  the  municipality's  rights  in  any  tax 
paid  by  him  in  making  the  purchase,  or  subsequently  in  protecting 
it." 

XI.     Co-obligors  and  Persons  Equally  Bound. 

a.  In  General. — Authorities  may  not  be  wanting  which  refuse 
to  extend  the  doctrine  of  subrogation  to  co-obligors  and  persons 
equally  bound.  We  are  unable  to  see,  however,  why  a  person  bound 
as  coprincipal  should  be  denied  the  remedy  of  subrogation  when  to 
grant  it  would  conduce  to  substantial  justice.  "If  he  is  legally  bound 
in  the  first  instance  to  pay  the  whole  debt,  so  is  the  surety.  The 
only  difference  between  them  is  that  a  payment  by  one  entitles  him 
to  restitution  of  the  whole,  and  a  payment  by  the  other  entitles  him 
to  a  reimbursement  of  only  a  part  of  what  he  paid":  Morris  v. 
Evans,  2  B.  Mon.  84,  36  Am.  Dec.  591.  See,  also,  Winston  v.  Ellis, 
65  Ala.  377;  O 'Bryan  Bros.  v.  Neel,  84  Ga.  134,  10  S.  E.  598;  Shrop- 
shire V.  His  Creditors,  15  La.  Ann.  705;  Sherwood  v.  Collier,  14  N.  C. 
380,  24  Am.  Dec.  264;  Brick  v.  Bual,  73  Tex.  511,  11  S.  W.  1044. 
Where  one  joint  maker  of  a  note  secured  by  a  mortgage  pays  it,  the 
payment  constitutes  an  equitable  assignment  of  the  mortgage  to  hiin, 
and  he  is  subrogated  to  the  rights  of  the  creditor,  as  against  his  co- 
maker, for  the  latter 's  portion  of  the  debt:  Truss  v.  Miller,  116 
Ala.  494,  22  South.  863.  See,  too,  Randolph  v.  Stark,  51  La.  Ann. 
1121,  26  South.  59;  Look  v.  Horn,  97  Me.  283,  54  Atl.  725;  Corner 
V.  Mackey,  147  N.  Y.  574,  42  N.  E.  29;  Pratt  v.  Law,  13  U.  S.  (9 
Cranch)    456. 

b.  Joint  Judgment  Debtors. — The  authorities  are  divided  on  the 
question  whether  one  of  those  against  whom  a  joint  judgment  has 
been  recovered  may  pay  it  and  keep  it  on  foot  by  any  means  or  for 
any  purpose:  See  Campbell  v.  Pope,  96  Mo.  468,  476,  10  S.  W.  187; 
Potvin  V.  Meyers,  27  Xeb.  749,  44  N.  W.  25.  "The  rule  as  we  under- 
stand it,"  says  Justice  Head  in  Morris  v.  Davis  (Tex.  Civ.  App.),  31 
S.  W.  850,  "is  that  a  law  the  payment  of  a  judgment  by  one  of 
two  joint  obligors  therein  discharges  the  lien,  but  in  equity  the  pay- 
ment by  one  will  subrogate  him  to  the  security  held  by  the  creditor 
for  the  amount  due  from  the  other  by  way  of  contribution:  German- 
American  Sav.  Bank  v.  Fritz,  68  Wis.  390,  32  N.  W.  123.  The  cases 
cited  by  our  own  supreme  court  in  Faires  v.  Cockrill,  88  Tex.  428,  31 
S.  W.  190,  639,  we  think  will  sustain  the  view  of  equitable  subroga- 
tion here  announced.  If,  however,  the  payment  be  made  before  the 
lien  is  fixed  by  the  record  of  the  abstract,  the  doctrine  of  subrogation 
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could  have  no  application.  In  such  case  the  judgment  would  be  dis- 
charged, and  the  one  making  payment  would  only  have  a  personal 
action  against  his  co-obligor  for  contribution."  For  other  cases 
■which  consider  the  doctrine  of  subrogation  applicable  to  joint  judg- 
ment debtors,  see  Harter  v.  Songer,  13  Ind.  161,  37  N.  E.  595;  Ank- 
eny  v.  Moffett,  37  Minn.  109,  33  N.  W,  320;  Huggins  v.  White,  7 
Tex.  Civ.  App.  563,  27  S.  W.  1066. 

c.  Co-owners  and  Tenants  in  Common. — When  one  tenant  in  com- 
mon pays  off  the  whole,  or  more  than  his  proportion,  of  a  charge  or 
encumbrance  upon  the  common  property,  equity  will  consider  the 
lien  as  still  existing,  and  subrogate  him  to  the  rights  of  the  creditor, 
in  order  to  enforce  contribution  from  the  cotenants,  when  justice 
demands  it:  Oliver  v.  Lansing,  57  Neb.  352,  77  N.  W.  802;  Kinkead 
v.  Ryan  (N.  J.  Eq.),  55  Atl.  730;  Haverford  Loan  etc.  Assn.  v.  Fire 
Assn.,  180  Pa.  St.  522,  57  Am.  St.  Rep.  657,  37  Atl.  179;  monographic 
note  to  Flack  v.  Gosnell,  35  Am.  St.  Rep.  419-421.  Compare  Leach 
V.  Hall,  95  Iowa,  611,  64  N.  W.  790.  But  such  right,  it  is  held,  does 
not  pa 3^  to  a  mortgagee  under  a  mortgage  purporting  to  convey  the 
undivided  interest  of  the  tenant  in  the  property:  Oliver  v.  Lansiug, 
57  Neb.  352,  77  N.  W.  802.  When  one  of  several  owners  redeems 
mortgaged  premises,  he  becomes!  substituted  in  the  place  of  the 
mortgagee,  and  is  entitled  to  hold  the  land  as  if  the  mortgage  ex- 
isted, until  the  other  owners  pay  him  their  shares  of  the  encum- 
brance: Hubbard  v.  Ascutncy  Mill  Dam  Co.,  20  Vt.  402,  50  Am.  Doc. 
41.  See,  too,  Kinkead  v.  Ryan,  64  N.  J.  Eq.  454,  53  Atl.  1053.  And 
a  tenant  paying  a  mortgage  on  the  estate  in  ignorance  that  his  joint 
tenant  has  transferred  his  interest,  is  held  substituted  in  the  place 
of  the  mortgagee:  Shaffer  v.  McCloskey,  101  Cal.  576,  36  Pac.  196. 
Where  two  persons  purchase  land  jointly,  giving  their  joint  note 
for  the  unpaid  purchase  money,  secured  by  a  lien  reserved  in  the 
deed,  and  one  of  them,  to  protect  his  own  share,  is  compelled  to  pay 
the  wliole  amount  of  the  note,  he  will  be  subrogated  to  the  vendor's 
security,  and  may  enforce  his  right  to  reimbursement  against  his 
oopurchaser  or  the  latter 'a  vendee,  who,  after  partition,  buys  with 
notice  of  tlie  encumbrance:  Dowdy  v.  Blake,  50  Ark.  205,  7  Am.  St. 
Rep.  88,  6  S.  W.  897.  See,  also,  Miller's  Appeal,  119  Pa.  St.  620,  13 
Atl.  504;  Stokes  v.  Hodges,  11  Rich.  Eq.  135;  Whcatley  v.  Calhoun, 
12  Leigh,  204,  37  Am.  Dec.  654;  Dobyns  v.  Kawley,  76  Va.  537. 

d.  Copartners. — A  partner  paying  partnership  debts  may  be  sub- 
rogated to  the  rights  of  the  creditors  thus  paid:  Rowlett  v.  Grieves, 
8  M:irt.  4S3,  13  Am.  Dec.  296;  Schuyler  v.  Booth,  74  N.  Y.  Supp. 
733,  37  Misp.  Kop.  35;  Gilfillan  v.  Dewoody,  157  Pa.  St.  001,  27 
Atl.  7S2.  (oiiipare  lliuton  v.  Odenhcimer,  57  N.  C.  406;  Fessler  v. 
Ilickprnell,  82  Pa.  St.  150.  Thus  a  partner  who  has  paid  judg- 
ments for  firm  debts  recovered  against  the  members  of  the  firm 
after  its  dissolution  and  the  exhaustion  of  its  social  assets,  is  entitled 
to  be  subrogated  to  the  rights  of  the  jdilgmcnt  creditors  against  the 
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real  estate  of  his  copartner,  in  the  hands  of  a  subseqtient  purchaser, 
to  the  extent  his  payments  exceed  his  proportion  of  the  liability: 
Sands  v.  Durham,  99  Va.  263,  86  Am.  St.  Rep.  884,  38  S.  E.  145. 
See,  also,  Harter  v.  Songer,  138  Ind.  161,  37  N.  E.  595;  Hall  v. 
Gaiennie,  18  La.  Ann.  442;   Scott's  Appeal,  88  Pa.  St.  173. 

e.  Cosureties. — If  a  surety  has  been  compelled  to  meet  the  entire 
obligation,  he  has  a  right  to  compel  his  cosurety  to  pay  his  equitably 
equal  part;  and  to  this  end  he  is  entitled  to  be  subrogated  to  all 
the  rights  and  remedies  of  the  creditor.  But  this,  however,  cannot 
bo  carried  to  the  extent  of  injuring  one  who  stands  on  higher  ground 
or  for  any  reason  has  a  better  right:  Hawker  v.  Moore,  40  W.  Va. 
49,  20  S.  E.  848.  See,  too,  Peebles  v.  Gray,  115  N.  C.  38,  44  Am.  St. 
Eep.  529,  20  S.  E.  173.  Thus  a  surety  who  pays  a  judgment  against 
the  principal  and  all  the  sureties,  may,  in  order  to  enforce  a  repay- 
ment from  the  principal  or  contribution  from  the  cosureties,  be  sub- 
rogated to  all  the  rights  of  the  judgment  creditor:  German-American 
Sav.  Bank  v.  Fritz,  68  Wis.  390,  32  N.  W.  123.  When  a  principal 
gives  a  trust  deed  to  two  sureties  on  a  note  by  him,  a  third  surety 
paying  the  debt  is  subrogated  to  his  cosureties'  rights:  Blanton  v. 
Bostick,  126  N.  C.  418,  35  S.  E.  1035. 

It  is  said  that  subrogation  will  not  be  enforced  if  there  are  several 
or  successive  obligations  of  suretyship  which  are  in  substance  and  na- 
ture for  the  same  thing,  and  have  no  relation  to  or  operation  upon  each 
other:  Liles  v.  Rogers,  113  N.  C.  197,  37  Am.  St.  Eep.  627,  IS  S.  E. 
104;  Langford  v.  Perrin,  5  Leigh,  553.  However,  it  is  held  that  a 
surety  on  an  original  obligation  who  pays  the  debt  is  entitled  to 
subrogation  to  the  rights  of  the  creditor,  not  only  as  against  the 
principal,  but  as  against  the  subsequent  surety  of  the  principal;  but 
that  one  who  becomes  a  surety  during  legal  proceedings  against  the 
principal,  cannot  enforce  contribution  against  the  original  surety  for 
the  debt:  McCormick  v.  Irwin,  35  Pa.  St.  Ill;  Moore  v.  Lasslter,  S4 
Tenn.   (16  Lea)    630. 


CASES 

IN    THE 

SUPREME    COURT 

MINNESOTA. 


RENLUND  V.  COMMODORE  MINING  COMPANY. 

[89  Minn.  41,  93  N.  W.  1057.] 

MASTER  AND  SERVANT— Vice-principal  or  Fellow-servant, 
When  a  Question  for  the  Jury. — Whether  a  skip-boss  was,  at  the  time 
of  an  accident  due  to  his  negligence,  acting  as  a  vice-principal  or  a 
fellow-servant  is  a  question  for  the  jury,  if  there  is  evidence  tend- 
ing to  show  that  it  was  his  custom  to  assume  general  charge  of  the 
men  and  direct  their  movements  in  a  general  way  while  in  the  shift, 
including  the  method  and  manner  of  going  out  of  the  mine.  (p. 
537.) 

DEATH,  Nonresident  Alien  may  Recover  Compensation  for. — ■ 
Under  a  statute  authorizing  the  next  of  kin  to  recover  compensation 
for  the  death  of  a  liuman  being  due  to  the  negligence  of  another, 
an  action  may  be  maintained  for  the  benefit  of  a  nonresident  alien. 
(p.  540.) 

Action  by  the  administrator  of  tlie  estate  of  John  Erickson, 
deceased,  to  recover  live  tliousand  dollars  for  his  death.  Ver- 
dict and  judgment  for  the  iilaintiff  for  one  thousand  dollars. 
1  he  defendant  appealed, 

John  G.  Williams,  for  tlie  appellant. 

Adams  &  Miller,  for  tlie  respondent. 

*^  L1]\VIS,  J.  This  action  was  commenced  under  General 
Statutes  of  1894,  section  5913,  for  the  benefit  of  the  next  of  kin 
of  the  do(t}a=ed.  who  lost  his  life  while  working  in  the  defend- 
ant's mine.  The  accident  occurred  as  follows :  Tlicre  was  a  shaft 
three  hundred  seventy-two  feet  deep,  at  an  angle  of  about  twenty- 
seven  dcLrrer's^  in  which  were  operated  two  skip-tracks,  separated 
by  timbers  about  four  feet  apart.     On  these  tracks  two  skip-cars 
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were  arranged  to  balance  each  other,  so  that,  when  one  was  going 
up,  the  other  would  be  going  down.  The  skips  were  run  by 
an  engine,  at  the  upper  end  of  tlie  shaft.  On  the  right  side 
of  the  shaft  was  a  stairway  running  parallel  with  it,  and  ex- 
tending from  the  surface  to  within  a  few  feet  of  the  bottom. 
The  second  and  third  levels  were  being  operated,  *^  the  latter 
being  at  the  bottom  of  the  shaft.  In  going  out  of  the  mine  the 
men  on  the  third  level  were  compelled  to  go  up  the  skip-track 
a  certain  distance  until  they  reached  the  stairway.  On  the 
evening  of  the  accident  the  men  gathered  at  the  foot  of  the 
shaft,  waiting  for  a  signal  to  go  up.  The  charge  of  negligence 
is  based  upon  the  claim  that  the  skip-boss,  who  was  in  charge 
of  the  men  on  the  third  level,^  while  acting  in  the  capacity  of 
vice-principal,  assumed  control  of  the  skip,  and  directed  the 
men  to  go  upon  the  skip-track,  in  order  to  reach  the  stairway, 
and  that,  while  the  deceased  was  going  up,  the  right-hand  skip- 
car  was  rung  do^ATi,  and  caught  and  killed  him  before  he  reached 
the  ladder. 

The  assignments  of  error  present  two  questions — whether 
there  was  evidence  reasonably  tending  to  establish  negligence  of 
defendant,  and  whether  any  recovery  can  be  maintained  in  this 
action,  for  the  reason  that  the  beneficiary  under  the  statute,  the 
mother  of  the  deceased,  is  a  nonresident  alien . 

1.  The  question  of  negligence  turns  upon  whether  the  skip- 
boss,  Jacobson,  at  the  time  he  directed  the  men  to  pass  up  the 
right-hand  skip-track,  and  gave  the  signal  for  the  movement  of 
the  skip-car,  was  a  fellow-servant  of  the  deceased,  or  whether  he 
was  acting  in  the  capacity  of  a  vice-principal. 

The  evidence  is  quite  conclusive  that  the  men  were  directed 
by  Jacobson  in  tlie  manner  stated,  and,  according  to  his  own 
statement,  he  gave  the  signal  for  the  skip-car  upon  the  right- 
band  side  to  go  up,  but  for  some  reason  it  came  down. 
"  In  respect  to  what  capacity  Jacobson  was  acting,  the  court  in- 
structed the  jury  that  it  was  the  duty  of  defendant  to  exercise 
reasonable  care  to  provide  a  reasonably  safe  and  suitable  place 
in  which  its  servants  might  perform  the  duties  assigned  tliom,  in- 
cluding suitable  moans  of  egress  from  the  mine,  and  to  keep 
and  maintain  such  place  in  a  reasonably  safe  and  suitable  condi- 
tion, and  to  see  tliat  the  work  was  carried  on  in  a  manner  rea- 
sonably safe  to  its  employes;  that  tlie  employer  could  not  dele- 
gate to  another  the  performance  of  such  duties,  and  thereby  es- 
cape liability;  and  that  the  person  to  whom  such  duties  worn 
delegated   was   the   vice-principal   of   the   master,   tuid    for   liis 


536  American  State  Eeports^  Vol.  99.  [Minn. 

negligence  in  their  performance  the  master  was  liable.  The 
court  also  instructed  ^^  the  jury  that  a  foreman,  mining  cap- 
tain, or  superintendent  might,  in  respect  to  some  specific  work, 
be  a  fellow-servant,  and  in  other  respects  be  a  vice-principal; 
that  if  the  method  of  carrying  on  the  work  required  that  the 
master  exercise  reasonable  care  in  directing  the  movements  of 
the  men  as  they  were  leaving  the  mine,  and  if  the  master  dele- 
gated such  duty  to  the  shift  boss,  and  he  was  negligent  in  the 
performance  thereof,  then  such  negligence  was  the  act  of  the 
master.  The  trial  court  here  laid  down  very  concisely  and  ac- 
curately the  principles  of  law  governing  the  case,  and  no  ex- 
ceptions were  taken  thereto. 

But  it  is  claimed  that  it  conclusively  appears  from  the  evi- 
dence that  the  skip-boss,  Jacobson,  was  acting  in  the  capacity  of 
a  fellow-servant.  In  our  judgnient,  the  court  was  correct  in 
yubmitting  this  question  to  the  jury.  It  will  be  admitted  that 
if  the  skip-boss  had  no  authority  as  a  general  foreman  or  super- 
intendent, and  it  was  not  a  part  of  his  duty  to  assume  charge  of 
and  direct  the  movements  of  the  men  as  they  passed  out  of  the 
mine,  then,  if  he  assumed  to  perform  an  act  which  was  beyond 
tbe  scope  of  his  duty,  and  attempted  to  direct  the  men  and  con- 
trol the  skip,  such  act  of  negligence  would  not  be  attributable 
to  the  master.  It  will  also  be  conceded  that  if  it  was  the  duty 
of  the  skip  tender,  Johnson,  to  control  the  movements  of  the 
car  at  the  time  the  men  made  egress  from  the  mine,  and,  being 
otherwise  engaged  at  this  particular  moment,  he  permitted 
Jacobson,  who  liad  no  authority  to  thus  interfere,  to  perform 
that  duty  for  him,  and  the  accident  occurred  by  reason  of  bis 
negligence,  in  that  case  the  master  cannot  be  held  liable.  But 
if,  in  addition  to  his  duties  as  skip-Dhss.  there  was  conferred  by 
the  master  upon  Jacobson  the  additional  duty  of  general  super- 
vision and  control  of  the  men  in  that  shaft  during  the  absence 
of  the  captain  or  superintendent,  and  it  was  a  part  of  such 
duty  to  see  that  the  men  made  a  safe  exist  from  tlie  mine,  and 
he  was  in  tbe  exercise  tliercof  at  tbe  time  in  question,  then  his 
acts  were  not  those  of  a  fellow-servant,  but  were  in  pursuance  of 
the  duty  imposed  upon  him  as  a  vice-prinei])al.  There  was 
pome  conflict  in  the  testimony  as  to  the  nature  of  Jacobson's 
duties,  but  tliere  was  evidence  tending  to  show  that  it  was  his 
custom  to  assume  general  charge  of  the  men,  and  direct  their 
*^  movements  in  a  general  way  while  in  the  shaft,  including  the 
method  and  manner  of  going  out  of  the  mine.  It  does  not  con- 
clusively appear  that  this  duty  was  imposed  upon  the  skip  ten- 
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der,  Johnson,  and,  under  the  evidence,  it  was  a  question  for  the 
jury  to  determine  in  what  capacity  Jacobson  was  acting,  and 
whether  he  was  negligent :  Hess  v.  Adamant  Mfg.  Co.,  66  Minn. 
79,  68  N.  W.  774;  Perras  v.  A.  Booth  &  Co.,  82  Minn.  191,  84 
N.  W.  739,  85  N.  W.  179. 

2.  A  more  important  question  is  the  effect  to  be  given  to  sec- 
tion 5913  of  the  General  Statutes.  It  is  insisted  that  the  stat- 
ute has  application  only  within  the  state  of  ^linnesota.  Tlie 
argument  is  based  upon  the  general  principal  of  construction 
that  statutory  law  has  no  extraterritorial  force,  for  the  reason 
that  a  legislative  body  is  presumed  to  legislate  only  for  the  per- 
sons within  the  territorial  limits  of  its  own  government.  The 
act  in  question  is  copied  after  what  is  known  as  Lord  Campbell's 
act,  first  adopted  in  England  in  1846;  and  its  scope  and  purpose 
were  defined  in  Schwarz  v.  Judd,  28  Minn,  371,  10  N.  W.  208, 
where  it  was  stated  that  the  theory  of  the  statute  is  that  the 
widow  and  next  of  kin  have  a  pecuniary  interest  in  the  life  of  the 
deceased,  and  that  its  object  was  to  compensate  them  for  the 
loss  caused  by  his  death.  We  may,  therefore,  eliminate  from 
this  discussion  the  idea  that  the  statute  was  intended  to  be  in 
the  nature  of  a  penalty  upon  the  party  charged  with  negligence, 
and  that  the  measure  of  damages  should  be  in  accordance  with 
the  degree  of  culpability. 

The  English  court,  in  the  case  of  Adam  v.  British  etc.  Steam- 
ship Co.  (1898),  L.  E.  2  Q.  B.  Div.  430,  held  that  the  act  did 
not  apply  for  the  benefit  of  aliens  abroad,  and  stated  the  propo- 
sition thus :  "Statutes  must  be  understood,  in  general,  to  apply 
to  those  only  who  owe  obedience  to  the  laws,  and  Avliose  inter- 
ests it  is  the  duty  of  the  legislature  to  protect.  Xatural  born 
subjects,  and  persons  domiciled  or  resident  within  the  king- 
dom, owe  obedience  to  the  laws  of  the  kingdom,  and  are  within 
the  benefits  conferred  by  the  legislature;  but  no  duty  can  be 
imposed  upon  aliens  resident  abroad,  and  with  them  the  legis- 
lature of  this  country  has  no  concern,  either  to  protect  their 
interests  or  to  control  their  rights."  It  was  further  stated  in 
the  opinion  that  there  was  nothing  in  the  act  which  *•"'  either 
expressly  or  by  implication  warranted  the  conclusion  tha:  the 
legislature  intended  to  give  the  act  extraterritorial  force. 

Lord  Campbell's  act  has  been  re-enacted,  with  certain  changes, 
in  many  of  the  states  of  this  country,  but  the  main  and  essi'u- 
tial  feature — that  of  compensation — has  generally  been  dis- 
tinctly reserved.  The  first  case  to  which  our  attention  has  been 
called  where  the  statute  was  under  consideration  in  this  country 
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is  Deui  v.  Pennsylvania  E.  R.  Co.,  181  Pa.  St.  525,  59  Am. 
St.  Rep.  676,  37  Atl.  558.  In  that  case  it  was  held  that  a 
nonresident  alien  mother  could  not  maintain  the  action  againj^t 
a  citizen  of  the  state,  and  the  opinion  is  based  upon  the  deci- 
eion  of  the  English  courts ;  and  the  argument  was  made  in  the 
opinion  that  the  statute  should  not  be  held  to  have  extra- 
territorial force,  for  the  reason  that  it  did  not  appear  that  the 
foreign  country  in  which  the  mother  resided  liad  enacted  similar 
statutes  for  the  benefit  of  aliens  resident  in  that  state.  The  de- 
cision was  apparently  based  upon  the  same  doctrine  applied  in 
the  case  of  Knight  v.  West  Jersey  R.  R.  Co.,  108  Pa.  St.  250,  5G 
Am.  Rep.  200,  where  it  was  held  that,  while  a  foreign  statute  has 
no  extraterritorial  force,  rights  under  it,  not  contrary  to  the 
policy  of  the  state,  would  by  comity  be  enforced  by  remedies  ac- 
cording to  the  procedure  of  the  state ;  and  the  court  seemed  to 
be  impressed  with  the  idea  that  unless  the  same  privilege  had 
been  extended  to  the  state  of  Pennsylvania  by  the  foreign  gov- 
ernment, under  the  doctrine  of  comity,  that  state  was  under 
no  obligation  to  extend  favors  to  the  citizens  of  such  foreign 
government. 

The  next  case  having  this  subject  under  cousidorntion  is  thnt 
of  Mulhall  V.  Fallon,  176  Mass.  266,  79  Am.  St.  Eep.  309, 
57  X.  E.  386.  In  that  state  the  statute  differed  somewhat  from 
Lord  Campbell's  act  and  from  our  own  statute,  in  that  it 
specifically  provided  that  the  damages  should  be  assessed  in 
proportion  to  the  degree  of  culpability  of  the  party  charged  with 
the  negligence.  It  was  held  that  the  next  of  kin,  although  a 
nonresident  alien,  might  maintain  the  action.  It  is  insisted 
by  appellant  that  the  decision  rests  upon  the  peculiar  provisions 
of  the  IVFassachusetts  statute;  and  while  it  is  true  that  the  court 
di?cus>cd  the  different  classes  of  actions,  and  hold  that  the  act 
is  primarily  one  of  penalty,  yet  we  are  not  ready  to  admit  that 
the  decision  was  based  upon  such  narrow  ground.  We  ^^  tliink 
the  court  intended  to  adopt  the  broad  principle  that  the  act  hud 
extraterritorial  application,  from  the  fact  that  the  English 
authorities  and  the  Pennsylvania  case  above  referred  to  were 
discussed,  and  not  approved  of,  and  j)articular  attention  called 
to  the  dilTerence  l)etwcen  duties  and  rights  in  the  effect  to  be 
given  legislative  enactment. 

The  next  case  in  order  of  time  dealing  wiih  this  question  is 
that  of  Kcllyville  Coal  Co.  v.  Petraytis,  1!).")  JH.  '315,  88  Am.  St. 
Rep.  193,  63  X.  E.  9},  where  it  was  also  held  that  a  non- 
resident alien  niiiiht  maintain  an  action  under  the  niinin;]^  stat- 
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utes  of  that  state.  The  decision  is  based  apparently,  upon  the 
case  of  Mulhall  v.  Fallon,  176  Mass.  266,  79  Am.  St.  Eep. 
309,  57  N.  E.  386. 

The  latest  case  on  the  subject  is  that  of  McMillan  v.  Spider 
Lake  etc.  Co.,  115  Wis.  332,  95  Am.  St.  Rep.  947,  91  K  W. 
979,  where  it  was  held  that  a  nonresident  alien  could  not  main- 
tain the  action.  The  opinion  reviews  many  of  the  authorities, 
and  follows  the  Pennsylvania  court,  and  attempts  to  distinguish 
the  Massachusetts  statute  and  the  decision  of  that  court. 

In  all  of  these  cases  it  was  conceded  that  the  legislature  had 
the  power  to  confer  such  right  upon  aliens,  and  the  only  ques- 
tion was  whether  it  was  so  expressed.  The  question,  therefore, 
comes  to  us  as  one  of  first  impression  and  without  any  well- 
defined  rules  to  guide  us,  so  far  as  we  are  able  to  determine 
from  the  decisions  of  this  country.  In  the  first  place,  it  must 
be  admitted  that  there  can  be  no  valid  distinction  in  the  rela- 
tion which  exists  between  the  several  states  of  the  United  States 
and  between  a  state  and  a  foreign  nation.  There  are  no  con- 
stitutional restrictions  which  limit  the  application  of  this  statute 
in  favor  of  the  residents  of  other  states  and  against  nonresi- 
dent aliens.  But  the  argument  is  made  that  on  account  of 
the  close  relation  of  the  states,  and  their  connection  with  the 
general  government,  such  discrimination  was  intended,  and 
should  be  made. 

Such  a  distinction  does  not  seem  to  us  to  be  founded  upon 
any  sound  principle.  There  is  no  more  reason  for  extending 
the  application  of  the  statute  to  a  resident  of  another  state 
than  there  is  in  extending  it  to  the  l)cnefit  of  a  foreign  sub- 
ject. In  the  following  cases  similar  statutes  were  construed, 
and  the  rule  adopted  that  words  importing  general  application 
will  not  be  restricted  '*''  to  the  citizens  or  re.-idcnts  of  tlie 
state:  Philpott  v.  Missouri  Pac.  E.  R.  Co.,  85  Mo.  164; 
Chesapeake  etc.  R.  R.  Co.  v.  Hig.irins,  85  Tenn.  G20,  4  S.  W. 
47;  Augusta  Ry.  Co.  v.  Glover,  92  Ga.  132,  IS  S.  E.  406.  In 
these  cases  the  party  for  whose  benefit  the  action  was  brouglit 
was  a  resident  of  a  sister  state.  But  there  is  nothing  in  the 
reasoning  of  the  court,  or  upon  principle,  which  would  justify 
a  denial  of  the  remedy  to  an  alien  nonresident.  In  Luke  v. 
Calhoun  Co.,  52  Ala.  115,  under  a  statute  wliich  ])rovided  a 
penalty  for  murder,  in  favor  of  the  widow  or  next  of  kin,  tlie 
court  held  that  the  language  of  the  statute  was  eoTn])relien>ive, 
and  was  intended  to  extend  to  an   alien  nonresident;  and  in 
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that  case  the  widow  who  brought  the  action  was  a  resident  of 
Great  Britain. 

Turning  now  to  the  language  of  our  own  statute,  there  is 
not  a  word  or  expression  indicating  an  intention  to  limit  its 
application  to  persons  residing  within  the  state,  or  to  resi- 
dents of  sister  states.  The  object  of  the  statute  was  to  remedy 
the  harshness  of  the  common  law,  and  in  some  degree  com- 
pensate those  dependent  upon  the  person  killed.  It  would  in- 
dicate an  unnatural  and  selfish  motive  to  draw  a  distinction 
between  the  dependent  relatives  who  reside  in  another  state 
or  foreign  government,  and  those  residing  in  our  own  state; 
and,  unless  such  intention  is  manifest,  we  are  not  at  liberty 
to  assume  that  the  lawmakers  were  legislating  upon  any  sucli 
basis.  As  stated  by  the  learned  chief  justice  in  Mulhall  v. 
Fallon,  176  Mass.  266,  79  Am.  St.  Eep.  309,  57  N.  E.  386,  it 
is  well  known  that  a  large  percentage  of  the  laborers  who 
come  within  the  borders  of  the  state  to  seek  employment  leave 
their  families  and  relatives  behind.  We  think  it  is  more  in 
accordance  with  the  spirit  of  the  age  that  tliis  statute  be 
construed  to  have  a  universal  application,  and  that  it  is 
intended  to  restore  to  the  dependent,  wherever  the  place  of 
residence,  in  some  degree,  compensation  for  a  loss  resulting 
from  an  act  of  negligence  committed  within  the  state. 

Judgment  affirmed. 


Nonresident  Alien  relatives  are  not  entitled,  in  some  of  the  states, 
to  the  benefit  of  statutes  giving  a  right  of  action  for  wrongful  death: 
Deni  V.  Pennsylvania  R.  E.  Co.,  181  Pa.  St.  525,  59  Am.  St.  Eep.  676, 
37  Atl.  558;  McMillan  v.  Spider  Lake  etc.  Co.,  115  Wis.  332,  95  Am. 
St.  Eep.  947,  91  N.  W.  979.  In  other  states,  these  statutes  have  been 
found  susceptible  of  a  more  reasonable  interpretation,  in  harmony 
■with  the  decision  of  the  Minnesota  court  in  the  principal  case:  Kelly- 
ville  Coal  Co.  v.  Petravtis,  195  111.  215.  88  Am.  St.  Eep.  191,  63  N.  E. 
94;  Mulhall  v.  Fallon,"  176  Mass.  266,  79  Am.  St.  Rep.  309,  57  N.  E. 
386. 
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STILLWATEE  WATEK  COMPANY  v.  FARMER. 

[89  Minn.  58,  93  N.  W.  907.] 

WATERS,  Percolating,  Limitations  Upon  Eight  to. — There  is 
no  reason  why  the  maxim,  ' '  So  use  your  property  as  not  to  injure 
another,"  should  not  be  applied  in  a  proper  case  to  percolating 
waters,     (p.  546.) 

WATERS,  Percolating,  Eight  to  Waste. — Except  for  the  im- 
provement of  his  own  premises  or  for  his  own  beneficial  use,  the 
owner  of  land  has  no  right  to  draw,  collect  or  divert  percolating 
■waters  thereon,  when  such  acts  may  destroy  or  materially  injure  the 
spring  of  another,  the  waters  of  which  are  used  oy  the  general  pub- 
lic for  domestic  purposes.  The  land  owner  must  not  divert  and 
waste  percolating  waters  which  may  be  appropriated  by  his  neighbors 
for  the  general  welfare   of   the   public,     (p.   548.) 

J.  N.  Searles,  for  the  appellant. 

J,  X.  Castle  and  J.  C.  Nethaway,  for  the  respondent. 

®*  COLLTXS,  J.  This  was  an  action  brought  to  restrain  tlie 
defendant  from  interfering  with  subsurface  waters,  which, 
percolating  through  the  ground,  served  in  part  to  supply  a 
i^pring  situated  upon  plaintiff's  property,  which  spring  the 
latter  uses  to  furnish  its  patrons,  the  people  of  Stillwater, 
with  water  for  domestic  use,  the  plaintiff's  business  under  its 
charter  being  to  provide  the  city  and  its  inhabitants  with  water 
for  both  fire  and  domestic  purposes.  For  other  than  domestic 
purposes  water  is  taken  from  McKusick  Lake  by  plaintiff  com- 
pany, but  it  must  rely  upon  this  spring,  which  is  quite  large,  and 
others,  much  smaller,  for  a  supply  for  domestic  use. 

The  action  was  dismissed  when  plaintiff  rested  at  the  trial 
below,  upon  the  ground  that  it  had  failed  to  establish  a  cause 
of  action.  The  case  comes  here  upon  a  bill  of  exceptions  on 
appeal  from  an  order  refusing  to  grant  plaintiffs  motion  for  a 
new  trial. 

Whatever  may  have  been  the  issue  tried  in  the  court  below,  it 
is  very  evident,  and  both  parties  now  concede,  that  there  is  but 
a  single  question  here.  It  is  a  new  and  important  one,  not 
without  difficulty  of  determination,  and  upon  which  tliere 
seem  to  be  very  few  cases  to  which  we  may  look  for  assistance. 
The  plaintiff  corporation  owns  and  uses  for  its  mains  a  narrow 
strip  of  land  running  from  ^McKnsick  Lake  through  a  ravine 
which  finally  terminates  in  the  vicinity  of  Lake  St.  Croix.  At 
one  time  this  ravine  was  the  bed  of  a  small  brook,  the  outlet  of 
McKusick  Lake,  but  a  running  stream  no  longer  exists.     Part 
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way  down  this  ravine  is  the  spring  around  which  tlie  plaintiff 
has  built  a  circular  wall  about  six  feet  in  diameter.  On  the 
south  it  is  less  than  one  foot  ^^  from  this  wall  to  the  line  of 
land  owned  by  defendant,  and  upon  the  east  the  line  is  only 
three  feet  distant. 

Some  time  ago,  on  his  own  land,  near  the  boundary  line, 
and  about  ten  feet  from  the  center  of  the  spring,  the  defendant 
excavated  a  trench,  into  which  percolating  waters  were  drained 
and  gathered  in  quantities  sufficient  to  alToct  materially  the 
supply  at  the  spring  itself.  In  this  trcncli  he  placed  a  three- 
inch  pipe,  which  is  used  to  supply  water  for  his  livery  barn,  some 
distance  away.  This  supply  comes  from  a  small  spring  on  one 
side  of  the  excavation,  which  defendant  has  walled  up  so  that  its 
waters  do  not  mingle  with  those  gathered  in  the  bottom  of  the 
trench.  Of  the  pipe  and  its  use  plaintiff  makes  no  complaint. 
In  tlie  bottom  of  the  trench  the  defendant  then  placed  a  ten- 
inch  tile  pipe,  and  connected  it  with  the  city  sewer.  By  means 
of  the  trench  percolating  waters  were  and  are  drawn  away  from 
plaintiff's  spring,  where  they  would  naturally  and  otherwise 
go,  are  gathered  in  the  bottom  of  the  trench,  and  are  then  con- 
ducted to  the  city  sower  through  the  ten-inch  pipe.  Therefore 
waters  naturally  supplying  the  big  spring,  and  used  by  plain- 
tiff for  the  public  good,  are  drained  and  diverted,  and,  instead  of 
serving  the  wants  of  the  people,  are  dissipated  and  lost.  By  this 
draining  and  diversion  tlie  waters  in  the  spring  wore  lowered 
and  reduced  one  or  two  inches. 

Upon  discovering  the  effect  of  the  ton-inch  pipe  upon  the 
spring,  plaintiff  made  some  changes  in  the  outlet  through  which 
the  water  ran  and  in  its  mains  for  its  own  protection  and  bene- 
fit, whereupon  defendant  commenced  to  relay  his  ten-inch  pipe 
on  a  lower  level,  beginning  at  its  intersection  with  the  city 
sewer,  and  working  toward  the  trench. 

When  a  portion  of  this  pipe  had  been  relaid,  and  while  de- 
fendant was  engaged  in  the  work,  plaintiff  secured  a  temporary 
injunction  restraining  him  from  further  relaying  upon  this  lower 
level.  The  defendant,  according  to  the  testimony,  threatened  to 
continue  sucli  work,  and  to  bring  the  pipe  into  the  trench,  so  that 
when  it  counects  with  the  water  it  will  be  at  least  eighteen  inches 
below  the  outlet  of  the  main  used  by  plaintiff  to  secure  its  supply 
from  this  spring.  The  effect  is  evident,  and  the  court  below 
found  ^^  that,  if  the  connection  is  made,  as  intended,  there  will 
be  imminent  danger  that  so  large  a  portion  of  the  waters,  which 
now  naturally  flow  into,  and,  in  the  absence  of  the  trench,  would 
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continue  to  percolate  and  collect  in,  tlio  plaintifl's  spring,  will 
be  diverted  therefrom,  and  drained  into  the  trench,  from  thence 
through  the  pipe  and  into  the  city  sewer,  that  plaintiff's  water 
Bupply  will  be  thereby  diminished  to  such  an  extent  as  wholly  to 
incapacitate  and  prevent  it  from  furnishing  the  city  and  its 
inhabitants  with  sufficient  water  for  domestic  use,  as  it  is  ob- 
liged to  do  under  its  contract  with  the  city,  the  result  being 
to  deprive  the  people  of  wholesome  water,  to  destroy  the  plain- 
tiff's business,  and  to  render  its  plant  valueless.  Stated  in  a 
few  words,  the  plaintiff,  engaged  in  supplying  the  people  of 
Stillwater  with  spring  water  for  domestic  purposes,  is  seeking 
to  prevent  the  defendant  from  digging  a  trench  so  close  to  its 
own  means  of  supply,  as  to  divert  and  drain  percolating  waters, 
to  ruin  that  supply,  and  to  deprive  the  people  of  pure  water 
for  domestic  uses,  for  the  sole  purpose,  so  far  as  appears  in  this 
case,  of  wasting  these  waters  into  a  city  sewer. 

The  question  in  this  case,  reduced  to  its  last  analysis,  involves 
the  defendant's  right  to  collect  by  drainage  these  fugitive  sub- 
surface waters,  and  then  to  waste  them,  to  the  annihilation  of 
plaintiff's  business,  and  to  the  great  discomfort  and  injury  of  the 
people  who  depend  upon  the  plaintiff  for  water  for  domestic  use. 
The  books  are  full  of  cases  in  which  the  rights  of  an  owner  of 
the  soil  to  collect  and  control  percolating  waters  are  considered 
and  determined.  A  brief  and  comprehensive  general  statement 
of  the  law  pertaining  to  the  subject  is  found  in  Pixley  v.  Clark, 
35  N".  Y.  520,  527,  91  Am.  Dec.  72,  where  it  is  said :  ^'An  owner 
of  the  soil  may  divert  percolating  water,  consume  or  cut  it  off, 
with  impunity.  It  is  the  same  as  land,  and  cannot  be  distin- 
guished in  law  from  land.  So  the  owner  of  the  land  is  the 
absolute  owner  of  the  soil  and  of  percolating  water,  wliidi  i> 
a  part  of,  and  not  different  from,  the  soil.  Xo  action  lies  against 
the  owner  for  interfering  with  or  destroying  percolating  or  cir- 
culating water  under  the  earth's  surface."  Tliis  doctrine,  and 
the  reasons  for  it.  are  well  stated  in  Frazicr  v.  Brown,  12  Oliio 
St.  294,  311,  in  tlic  following  language:  *'-  "In  the  absence  of 
express  contract  and  of  positive  authorized  legislation,  as  be- 
tween proprietors  of  adjoining  lands,  the  law  recognizes  no 
correlative  rights  in  respect  to  underground  waters  percolating, 
oozing,  or  fdtrating  through  the  earth;  and  this  mainly  from 
considerations  of  public  policy:  1.  Because  the  existence,  origin. 
movement,  and  course  of  such  waters,  and  the  causes  wliich 
govern  and  direct  their  movements,  are  so  secret,  occult,  and 
concealed  that  an  attempt  to  administer  any  set  of  legal  rules  in 
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respect  to  them  would  be  involved  in  hopeless  uncertainty,  and 
would  be,  therefore,  practically  impossible.  2.  Because  any  such 
recognition  of  correlative  rights  would  interfere,  to  the  material 
detriment  of  the  commonwealth,  with  drainage  and  agriculture, 
mining,  the  construction  of  highways  and  railroads,  with  sani- 
tary regulations,  building,  and  the  general  progress  of  improve- 
ment in  works  of  embellishment  and  utility." 

From  this  statement,  which  is  really  a  synopsis  of  the  rea- 
sons which  have  been  given  again  and  again  for  the  established 
doctrine  governing  percolating  waters,  it  is  manifest  that  con- 
siderations of  public  policy  have  been  of  great  and  controlling 
weight  in  shaping  the  conclusions  of  the  courts.  Legal  rules, 
it  is  said,  would  be  involved  in  hopeless  uncertainty  if  an  at- 
tempt was  made  to  administer  them  in  respect  to  such  water:;;, 
and  any  recognition  of  correlative  rights  would  interfere,  to  the 
material  detriment  of  the  state,  with  the  general  improvement  of 
the  soil.  In  so  far  as  the  rules  laid  down  in  the  opinions  from 
which  we  have  quoted  are  applicable  to  a  given  set  of  facts,  there 
is  no  reason  wliy  they  should  not  be  followed  in  this  court,  for 
they  are  in  harmony  with  all  that  has  been  said  in  the  cases 
heretofore  before  us  involving  the  rights  of  land  owners  with 
respect  to  nmning  streams  and  surface  waters.  ISTor  do  tliey 
conflict  in  tlie  least  with  the  doctrine  which  will  uphold  an 
owner  of  laud  in  diverting  and  disposing  of  percolating  waters 
for  his  own  beneficial  use,  either  as  a  water  supply  for  himself 
or  others  or  for  the  improvement  and  drainage  of  his  own  land. 

If,  for  ilhistration,  tlie  excavation  had  been  made  for  any 
purpose  useful  to  defendant,  such  as  supplying  his  buildings 
with  water,  or  as  a  means  to  drain  or  improve  his  own  land,  we 
should  *^^  have  a  case  altogether  diU'erent,  on  tlie  facts,  from 
that  now  before  us.  If  the  collection  of  these  waters  was  es- 
sential and  necessary  that  defendant  might  use  them  for  any 
reasonable  purpose,  or,  even  if,  from  the  evidence,  it  could  be 
found  tliat  he  was  competing  with  the  plaintiff,  and  proposed 
to  use  the  waters  for  a  public  purpose,  or  if  it  were  necessary 
that  the  natural  conditions  of  his  land  should  be  disturbed  and 
subsurface  waters  drained  in  order  to  improve  it,  then  there 
would  he  vorv  little  doubt  as  to  the  rule  to  be  aj)plied,  and  of  the 
correctness  of  the  conclusion  reached  by  the  court  below.  But 
such  is  not  the  situation  presented  by  this  record.  The  facts 
are  not  seriously  in  dispute,  and  they  have  compelled  defend- 
ant's counsel  to  take  the  position  that  their  client,  as  owner 
of  the  soil,  has  an  absolute  and  unqualified  right  to  collect,  di- 
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vert,  and  waste  these  percolations,  although  the  plaintiff,  by 
these  apparently  unnecessary  and  capricious  acts,  is  and  will  be 
further,  to  a  greater  extent,  and  almost  wholly,  deprived  of 
waters  heretofore  appropriated  and  used  by  it  to  supply  the 
people  of  Stillwater  with  a  pure  article  for  domestic  purposes, 
and  to  their  great  injury. 

The  acts  which  the  defendant  has  performed,  which  he  pro- 
poses to  continue,  and  to  render  more  obnoxious  and  injurious 
by  further  and  unnecessary  drainage  of  waters  which  naturally 
make  their  way  into  plaintiff's  spring,  have  not  been  and  are 
not  done  for  his  own  benefit,  or  for  the  beneficial  use  and  en- 
joyment of  his  own  property,  but  for  some  purpose  not  ap- 
parent from  the  record,  and  which  can  only  be  surmised.  If, 
however,  he  has  the  legal  right  to  perform  these  acts,  the  au- 
thorities are  abundant,  and  seemingly  unanimous,  to  the  effect 
that  his  motive  and  purpose  are  immaterial.  But  we  have  ar- 
rived at  the  conclusion  that,  irrespective  and  independent  of 
his  motive,  he  has  no  absolute  legal  right  to  collect  these  sub- 
surface waters  solely  that  they  may  be  wantonly  wasted,  and 
that  he  may  be  restrained  from  so  doing. 

It  is  true  that  this  action  must  be  disposed  of  upon  principles 
involving  natural  rights  of  property,  and,  while  we  are  first  to 
look  to  the  extent  of  the  defendant's  ownership  in  the  land  in 
which  he  has  dug  the  trench,  we  are  not  altogether  to  lose  sight 
of  the  fact  that  he  has  collected  the  water  for  no  worthy  pur- 
pose, ^*  and  that  he  is  squandering  it,  to  the  injury  of  the  pub- 
lic. Having  this  very  situation  in  mind,  a  learned  text-book 
writer  has  suggested  that  the  maxim,  "Cujus  est  solum,  ejus  est 
usque  ad  coelum,"  is  not  strictly  and  absolutely  applicable  to 
all  of  the  relations  of  adjoining  land  proprietors.  "It  is  ob- 
vious," he  says,  "that  neighbors  cannot  be  mutually  indifferent 
to  each  other's  doings."  As  applicable  to  their  relations  and 
their  acts,  this  author  further  says:  "The  common  law,  other- 
wise so  jealous  of  such  interference  between  the  owner  and 
his  property,  imposes  upon  him  the  simple  rule,  'Sic  utere  tuo 
ut  alienum  non  laedas'":  Angell  on  Watercourses,  7th  ed.,  par. 
114.  In  Haldeman  v.  Bruckhart,  45  Pa.  St.  514,  517,  84  Am. 
Dec.  511,  it  was  said,  when  commenting  upon  the  maxim  last 
quoted,  that  "confessedly  the  absolute  dominion  of  a  proprietor 
over  his  land  to  the  center  of  the  earth  is  restrained  by  [it]." 

This  maxim  has  been  repeatedly  recognized  in  this  court  when 
considering  the  perplexing  subject  of  surface  waters,  and  it  has 
been  held  that  they  must  be  used  and  disposed  of  so  as  not  un- 
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necessarily  to  injure  another  person.  And  an  examination  of  the 
cases  in  which  the  maxim,  "Whose  is  the  soil,  his  it  is  even  to 
heaven  and  to  the  middle  of  the  earth,"  has  been  applied,  dis- 
closes that  in  nearly  every  one  the  person  interrupting,  collect- 
ing, and  diverting  percolating  waters  upon  his  own  land  was  do- 
ing so  that  he  might  improve  and  benefit  it,  or  was  himself  mak- 
ing some  beneficial  use  of  the  fugitive  waters  with  which  he  was 
interfering.  We  see  no  reason  why  the  maxim,  "So  use  your 
own  property  as  not  to  injure  another,"  should  not  be  applied, 
in  a  proper  case,  to  percolating  waters,  or  why  the  limitation 
found  therein  is  not  pertinent  when  reason  and  justice  suggest 
the  need  of  it,  or  why  the  doctrine  of  reasonable  use  and  correla- 
tive rights  should  not  be  applicable  where  the  owner  of  the 
soil,  for  no  beneficial  purpose  to  himself  or  to  his  estate, 
and  to  the  positive  injury  of  his  neighbor  or  the  public,  in- 
sists upon  turning  pure  spring  water  into  a  city  sewer,  that 
it  may  be  absolutely  wasted.  And  this  doctrine  of  correla- 
tive rights  and  obligations  between  land  owners  respecting 
the  appropriation  and  use  of  percolating  waters  has  been 
maintained  in  at  least  one  state:  Bassctt  v.  Salisbury,  43  N. 
IT.  5G9,  82  Am.  Dec.  179;  Swett  v.  Cutts,  r.O  N.  "h.  439, 
9  Am.  Iicp.  27G — in  which  the  maxim,  "Sic  ^''*  utore  tuo  ut 
alienum  non  laeda^,"  was  applied,  and  it  was  held  that  no  good 
reason  could  be  given  why  it  should  not  be  applicable  in  all 
case  where  tlic  rights  of  owners  of  adjoining  lands  to  collect  and 
use  percolating  waters  are  in  apparent,  although  not  real,  hos- 
tility. 

The  subject  of  wholesome  water  for  domestic  purposes  in  our 
cities  is  fast  becoming  one  of  overwhelming  importance,  and  tlie 
courts  may  have  to  step  forward  and  out  of  the  beaten  paths  to 
formulate  additional,  and  perhaps  new,  rules  in  order  to  protect 
our  citizens,  and  to  jireserve  for  their  use  a  wholesome  and  suffi- 
cient supply.  It  may  become  absolutely  necessary,  in  order  to 
secure  the  public  health,  tliat  noticeable  departures  be  made 
from  the  doctrines  which  have  heretofore  prevailed,  but  whicli 
have  become  inefficient,  ina])plical)lc,  or  possibly,  radically 
wrong,  under  changed  and  developing  conditions.  When  that 
time  comes,  and  the  subject  is  presented,  no  court  should  feel 
itself  bound  to  adhere  to  a  previously  announced  rule  of  law, 
for  which  no  substantial  reason  can  be  given,  or  for  which  a 
good  ground  no  longer  exists.  Great  injury,  distress,  and  dis- 
aster to  the  public  must  be  prevented,  altbougli  time-honored 
precedents,  of  no  value,  arc  swept  aside.     The  justification  for 
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such  a  course  lies,  as  it  often  does  in  matters  for  legislative  ac- 
tion, in  the  fact  that  the  public  is  vitally  and  sufficiently  in- 
terested, and  must  be  protected.  In  Toledo  etc.  Ry.  Co.  v. 
Pennsylvania  Co.  (C.  C),  54  Fed.  746,  751,  the  following  lan- 
guage, which  shoiild  meet  the  approval  of  every  equity  court, 
was  used:  "Every  just  order  or  rule  known  to  equity  courts 
was  born  of  some  emergency,  to  meet  some  new  conditions,  and 
was,  therefore,  in  its  tjme,  without  a  precedent.  If  based  on 
sound  principles,  and  beneficent  results  follow  their  enforce- 
ment, affording  necessary  relief  to  the  one  party  without  im- 
posing illegal  burdens  on  the  other,  new  remedies  and  un- 
precedented orders  are  not  unwelcome  aids  to  the  chancellor  to 
meet  the  constantly  varying  demands  for  equitable  relief.'^ 

But  in  holding  as  we  do,  and  in  laying  down  a  rule  which 
confessedly  is  something  of  a  departure  from  the  general  doc- 
trine found  in  the  books,  and  is  an  advanced  position,  we  are  not 
really  ^®  discarding  the  maxim,  "Cujus  est  solum  ejus  est  usque 
ad  coelum,"  or  doing  violence  to  any  of  the  reasons  which  have 
been  given  for  it.  We  are  not  involving  any  set  of  legal  rules 
in  hopeless  uncertainty,  and  therefore  rendering  their  applica- 
tion practically  impossible,  for  the  rule  which  we  adopt  is  not 
only  just,  but  it  is  exceedingly  plain,  certain,  practical,  and 
easy  to  apply  to  real  conditions.  Nor  will  our  recognition  of 
the  doctrine  of  correlative  rights  interfere  in  any  manner  with 
material  improvements,  to  the  detriment  of  the  state.  On  the 
contrary,  it  will  tend  to  promote  the  prosperity  and  general  wel- 
fare of  all  citizens  whose  necessities  bring  them  within  its  in- 
fluence. jSTor  are  we  entirely  without  authority  for  such  a  doc- 
trine. We  therefore  formulate  and  announce  the  rule  govern- 
ing the  facts  here  to  be  that,  except  for  the  benefit  and  im- 
provement of  his  own  premises,  or  for  his  own  benelicial  use, 
the  owner  of  land  has  no  right  to  drain,  collect,  or  divert  per- 
colating waters  thereon,  when  such  acts  will  destroy  or  ma- 
terially injure  the  spring  of  anotlicr  person,  the  waters  of  which 
spring  are  used  by  the  general  public  for  domestic  purposes.  He 
must  not  drain,  collect,  or  divert  such  waters  for  tlie  sole  pur- 
pose of  wasting  them.  Briefly  stated,  a  land  owner  must  not  col- 
lect and  wantonly  waste  percolating  waters  which  would  other- 
wise be,  or  have  theretofore  been,  appropriated  by  his  neighbor 
for  the  general  welfare  of  the  people.  If  he  does,  an  action  to 
restrain  and  prohibit  such  waste  may  be  maintained  by  the  party 
injured. 
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Attention  is  here  called,  as  an  authority  for  this  proposition, 
to  Smith  V.  City  of  Brooklyn,  18  App.  Div.  340,  46  N.  Y.  Supp. 
141,  an  exceedingly  well-written  and  able  opinion,  affirmed  in  IGO 
N.  Y.  357,  54  N".  E.  787.  It  was  there  said,  in  substance,  that  it 
seemed  clear  from  the  reasoning  in  several  cases,  which  were 
cited,  that  the  right  to  collect  and  appropriate  percolating  waters, 
which  right  has  always  been  upheld  relates  to  the  beneficial  use 
of  the  waters,  or  to  the  beneficial  use  of  the  land  for  some  pur- 
poses for  which  it  can  be  used  connected  with  its  enjoyment  as 
land,  for  the  ordinary  purposes  of  agriculture,  mining,  domestic 
purposes,  or  improvement,^  either  public  or  private;  and  it  was 
held — going  much  further  than  necessary  in  this  case,  and  es- 
tablishing a  radical  rule  ^'^ — that  the  owner  of  land  could  not 
gather  percolating  water  by  pumps,  or  by  natural  means, 
that  it  might  be  carried  to  a  distant  place,  for  the  use  of  strang- 
ers, having  no  right  to  it,  in  a  case  where  the  inevitable  result 
would  be  to  destroy  a  spring  upon  the  land  of  an  adjoining 
owner.  The  right,  said  the  court,  is  predicated  upon  the  right 
of  the  owner  to  benefit  the  land  itself,  or  to  himself  enjoy  the 
beneficial  use  of  the  waters  found  in  the  soil  thereof. 

Tlie  doctrine  we  now  lay  down  has  been  to  some  extent  recog- 
nized in  other  cases,  although  the  exact  question  was  not  pre- 
sented :  See  Chatfield  v.  Wilson,  28  Yt.  49 ;  Pixlcy  v.  Clark,  35 
N".  Y.  520,  91  Am.  Dec.  72;  Frazier  v.  Brown,  12  Ohio  St.  294; 
Burroughs  v.  Saterlee,  67  Iowa,  396,  56  Am.  Eep.  350,  25  X.  W. 
808;  Wheatley  v.  Baugh,  25  Pa.  St.  528,  64  Am.  Dec.  721; 
Collins  V.  Charticrs,  131  Pa.  St.  143,  17  Am.  St.  Eep.  791,  LS 
Atl.  1012,  and  the  Xcw  Hampshire  cases  before  referred  to. 
In  no  case  brought  under  our  observation  has  the  right  of  the 
owner  of  the  soil  to  collect  percolating  waters  that  he  may  dis- 
sipate and  waste  thorn  been  recognized  or  upheld. 

This  doctrine  also  finds  support  in  tlie  reasoning  found  in 
the  opinions  filed  in  the  somewhat  noted  case  of  Ohio  Oil  Co. 
V.  State,  150  Ind.  698,  50  N".  E.  1124,  affirmed  in  177  U.  S. 
190,  20  Sup.  Ct.  Eep.  576.  The  legislature  of  tlie  state  of 
Indiana  had  prohibited  the  wasting  of  natural  gas  and  petroleum 
oil  from  wells  by  permitting  the  escape  of  either  into  the  open 
air.  An  action  was  brought  and  successfully  maintained  by 
the  state  to  enjoin  and  restrain  an  oil  company  from  allowing 
natural  gas  to  escape  and  waste  in  violation  of  this  statute. 
The  rules  which  govern  subsurface  waters,  coal-oil,  and  natural 
aas — all  minerals — are  the  same  under  the  authorities,  and 
the  arq-umcnts  made  in  that  case  in  behalf  of  the  defendant  and 
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in  support  of  the  contention  that  the  statute  was  unconstitu- 
tional were  based  upon  the  claim  that,  as  the  gas  in  or  under 
the  defendant's  land  is  part  of  the  land  itself,  which  was  con- 
ceded, the  owner  of  the  soil  had  the  lawful  right  to  assert  abso- 
lute dominion  over  all  that  is  found  in  or  under  it,  including  all 
minerals,  to  the  center  of  the  earth,  and  for  an  unlimited  dis- 
tance upward  from  the  earth's  surface — the  exact  claim  as- 
serted here.  It  was  there  held  that  the  statute  was  constitu- 
tional, and  that  the  state,  representing  its  citizens,  had  the 
right,  &s  a  matter  of  public  ^*  policy,  to  maintain  the  action, 
and  forever  to  restrain  and  enjoin  the  defendant  from  violating 
the  prohibitory  law.  The  learned  arguments  found  in  the  opin- 
ions rendered  in  the  state  and  federal  courts  are  pertinent  to 
the  present  case. 

Order  reversed,  and  a  new  trial  granted. 


The  Principal  Case  is  cited  and  considered  with  other  decisions 
involving  similar  qviestions  in  the  monographic  note  to  Katz  v. 
Walkingshaw,  ante,  pp.  66-75. 


SWEDISH-AMEEICAN  NATIONAL  BANK  v.  FIEST  NA- 
TIONAL  BANK. 

[89  Minn.  98,  94  N.  W.  218.] 

AN  ASSIGNEE  for  the  Benefit  of  Creditors  Stands  in  the 
Shoes  of  His  Assignor  by  the  common  law,  and  holds  the  property 
subject  to  all  equities  and  rights  which  existed  against  him.  (p. 
554.') 

AN  ASSIGNEE  for  the  Benefit  of  Creditors  Under  the  Statutes 
of  Minnesota  Represents  the  Creditors  and  not  the  assignor,  and  the 
rights  of  the  creditors  may  and  must  be  enforced  through  the  as- 
signee,    (p.   554.) 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS,  Extra- 
territorial Effect  of. — The  authority  of  an  assignee  for  the  benefit 
of  creditors  extends  to  all  property  of  the  assignor  passincr  by  the 
assignment,    whether    within    or    without    the    state,     (p.    554.) 

CONFUCT  OF  LAWS — Assignment  for  Benefit  of  Creditors. — 
The  power  of  an  assignee  for  the  benefit  of  creditors  appointed  in 
Minnesota  is  governed,  as  to  the  property  passing  by  the  assignment 
and  situate  within  another  state,  not  by  the  laws  of  that  state,  but 
by  those  of  Minnesota.  The  power  of  the  assignee  must  be  measured, 
as  to  all  property  covered  by  the  assignment,  by  the  laws  of  the 
ttate  wherein  it  was  made  and  the  trust  is  to  be  administered.     At 
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least,  this  must  bo  the  rule  as  to  citizens  of  Minnesota  who  have  not 
seized  the  property  in  another  state,     (p.  554.) 

ASSIGNMENT  FOE  CREDITOES— Conflict  of  Laws  as  to 
Pledges. — A  pledge  is  controlled  and  its  validity  determined  by  the 
law  of  the  state  wherein  the  property  is  situate,  and  if  creditors  of 
an  assignor  for  the  benefit  of  creditors  could  have  contested  a  pledge 
in  the  state  where  the  property  is,  because  not  valid  by  its  laws,  the 
assignee  may  accomplish  the  same  end  in  the  state  where  the  assign- 
ment was  made.     (p.   555.) 

CONFLICT   OF  LAWS— Place   of  Contract   of  Pledge.— If   a 

banker  residing  and  doing  business  in  Massachusetts,  in  response  to  a 
telegram  from  a  corporation  doing  business  in  Minnesota,  agrees  to 
make  a  loan  to  be  secured  by  grain  on  deposit  in  the  warehpuse  of 
the  borrowers  in  Minnesota  and  other  western  states,  and  thereupon 
a  promissory  note  is  executed  and  mailed,  with  the  warehouse  receipts 
representing  the  grain  to  the  lender  at  Boston,  and  a  draft  drawn  on 
ium  for  the  amount  of  the  loan,  the  place  of  the  contract  of  pledge  is 
not  in  Massachusetts,  though  the  note  by  its  terms  is  payable  in  that 
state,     (pp.  55G,  557.) 

PLEDGE — Conflict  of  Laws. — The  Parties  to  a  Contract  of 
Pledge  will  be  Presumed  to  have  had  in  View  the  Laws  of  the  State 
where  the  property  was  situated,  though  the  contract  to  secure  which 
the  pledge  was  made  is  governed  by  the  laws  of  another  state,  (p. 
557.) 

•     CONFLICT  OF   LAWS.— The  Validity  of  Contracts   is  to   be 

determined  by  the  laws  of   the   place  of  performance,      (p.   55S.) 

CONFLICT  OF  LAWS.— The  Validity  of  a  Pledge  of  Property 
Situate  in  Another  State  must  be  determined  by  its  laws,  though 
made  by  a  resident  of  this  state,  of  which  all  the  parties  to  the  con- 
troversy are  residents.     (p_p.  560,  561.) 

A  PLEDGE  of  Property  Situate  in  a  Warehouse  must  be  Re- 
stricted to  the  Identical  Property  Pledged,  and  if  other  property, 
though  of  like  character,  is  svibsequently  substituted  for  it,  the  pledge 
is  lost,  unless  some  statute  has  changed  the  common-law  rule, 
(p.   561.) 

PLEDGE  Made  in  Contravention  of  Law,  When  Void.— If  a 
statute  provides  the  manner  in  which  pledges  must  be  made,  and 
imposes  a  penalty  for  a  violation  of  its  provisions,  and  creates  a 
cause  of  action  for  damages  in  favor  af  the  injured  party,  such 
penalty  is  not  the  exclusive  leniody,  but  the  contract  of  pledge  must 
be  treated  as  invalid.       (p.    562.) 

A  WAREHOUSEMAN  may  not  Issue  a  Receipt  for  His  Own 
Grain  as  Security  for  the  payment  of  his  debts,  unless  expressly 
autho;i7.e(l  to  do  '■■o  by  statute,      (p.   ~^Cr2.) 

WAREHOUSE  RECEIPTS,  When  not  Void  for  Indefinite- 
ness. — A  warelionso  receipt  <'overing  grain  ''in  our  system  of  ehnnt- 
ors, "  without  desiijjnating  the  particular  elevators,  is  valid  ns  to  the 
kinds  of  grain  specified  therein  stored  in  elevators  in  this  state, 
and  is  not  so  uncertain  as  to  be  void.      (p.  561.) 

CONFLICT  OF  LAWS— Warehouse  Receipts,  Validity  of.— A 
wareliouso  receipt  issued  in  Minnesota  for  grain  situate  in  that  and 
other  states  must,  ivs  to  tlie  grain  in  other  states,  be  controlled  V\v 
thi'ir  laws,  and  validity  to  it  cnnnot  be  given  by  the  statute  of 
Minnesota,  were  it  is  invalid  l>_v  tiie  laws  of  the  states  where  the 
giain    is.      (pp.    504,   505.) 
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Application  liy  the  St.  Paul  and  Kansas  City  Grain  Com- 
pany, a  corporation,  for  an  order  requiring  all  persons  inter- 
ested in  the  assigned  estate  to  show  cause  why  the  securities 
claimed  by  the  defendants  and  others  should  not  be  recognized, 
and  the  proceeds  thereof  paid  over  to  them.  The  court  made 
an  order  directing  the  assignees  to  pay  over  to  the  creditors 
secured  by  the  warehouse  receipts  the  proceeds  of  the  property 
subject  thereto.  A  motion  for  a  new  trial  was  denied,  from 
which  the  Swedish- American  Bank  and  others  appealed; 

Cohen,  Atwater  &  Shaw,  for  the  appellants. 

Koon,  Whelan  &  Bennett,  E.  F.  Merkle  and  Louis  K.  Hull, 
Flannery  &  Cooke,  George  W.  Buffington  and  Wilson  &  Derlip, 
for  the  respondents. 

^^^  BROWN,  J.  The  St.  Paul  and  Kansas  City  Grain  Com- 
pany, a  corporation  formed  under  and  pursuant  to  the  provisions 
of  the  statutes  of  this  state,  having  its  principal  place  of  busi- 
ness at  the  city  of  Minneapolis,  owned  and  operated  a  large  num- 
ber of  grain  elevators  and  warehouses  at  different  places  in  the 
states  of  Minnesota,  Iowa,  South  Dakota,  and  Nebraska,  and  re- 
ceived in  store  grain  belonging  to  others,  and  purchased  and 
stored  therein  grain  of  its  own;  the  different  varieties,  wheat, 
oats,  and  corn,  being  separately  commingled  in  common  mass. 
It  shipped  out^  as  occasion  required,  various  quantities  of  such 
grain,  receiving  in  place  thereof  other  grain  of  like  character. 
Its  business  was  quite  extensive,  reached  considerable  propor- 
tions, and  it  became  necessary  from  time  to  time  to  borrow 
money  to  enable  it  properly  to  conduct  its  affairs,  as  security 
for  the  repayment  of  which  warehouse  receipts  were  issued, 
and  delivered  to  the  persons  of  whom  loans  were  made,  specify- 
ing a  quantity  of  grain  then  owned  by  the  company,  and  by  it 
stored  in  its  elevators,  which  it  intended  to  pledge  as  security. 
These  receipts  will  be  more  particularly  referred  to  ^^^  later  on, 
but  for  present  purposes  the  statement  just  made  is  sufficient. 

On  October  4,  1901,  being  heavily  in  debt,  not  only  to  secured, 
but  to  unsecured,  creditors,  and  unable  to  meet  its  obligations, 
the  company  made  a  general  assignment  under  the  laws  of  this 
state  for  the  benefit  of  all  its  creditors.  At  tlio  time  of  tlie 
assignment  it  owned  a  hirge  quantity  of  grain,  wheat,  oats,  and 
corn,  which  was  in  store  in  the  different  elevators  owned  and 
operated  by  it  in  the  states  named,  all  of  which  without  ob- 
jection by  the  receipt  holders,  tiie  assignees  took  possession  of, 
and  converted  into  money,  in  tlie  due  administration  of  their 
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trust.  The  warehouse  receipts  above  referred  to  are  not  all  alike 
in  form,  though  similar  in  substance.  That  held  by  the  Gard- 
ner National  Bank  is  as  follows: 

St.  Paux  &  Kansas  City  Grain  Co. 
No.  1779.     Minneapolis,  Minn.,  Aug.  30th,  1901. 
<  >    o  -g  c        o  ^  Eeceived  in  store  in   our  system   of  elevators 

2  <   "I   !5  §       ^  ^      and   warehouses,  seventeen  thousand  bushels   of 
S  s  s    *  "g   ^- ^  White  Oats,  subject  to  the  order  hereon  of  our- 

Q  8  -o    o  «    S    •  selves,    on    return    of    this    receipt    properly   en- 

<?    «    «-S   -^  ^o'-^ed. 

=  2    S.   "  n    "  "^^^  grain  represented  by  this  receipt  is  fully. 

2  "^  m    °  '^   ^  covered  by  fire  insurance  for  the  benefit  of  the 

c    i;  5    o  holder,    nnd    all    charges    are   paid    to   February 

S        2   -^  §  28th,   1902. 

On  the  back  of  which  appears  the  following  indorsement, 
which  must  be  treated,  though  not  expressly  referred  to  in  the 
body  of  the  receipt,  as  a  part  of  the  contract: 

St.   Paul  &  Kansas  City  Grain  Co., 

By  J.  Q.  Adams,  Pt. 

Evanston,  la 2,500 

Laurel,  Xob 2,000 

Waltham,  Minn 2,000 

Tea,  S.  D 2.500 

Lester,  la 3,500 

Alvord,  la 1,500 

Dixon,    Neb 1,500 

Plainview,  Neb 1,500 


17,000 
^^"^  The  receipts  held  by  the  Security  Bank  of  [Minnesota  and 
the  First  National  Bank  of  South  Weymoutli  are  similar  to  the 
Gardner  receipt,  with  the  exception  that  in  the  body  thereof  are 
the  words,  "As  per  list  on  back,"  following  the  words,  "Received 
in  store  in  our  system  of  elevators,"  etc.  Those  held  by  the 
Batavian  Bank  and  F.  L.  Grcenlcaf  on  their  face  cover  the 
quantity  of  grain  therein  stated  "in  our  system  of  elevators  and 
warehouses,"  without  designation  of  particular  warehouses  where 
the  same  was  stored.  That  held  l)y  the  Cape  Cod  National  Bank 
covers  a  stated  quantity  of  grain  in  an  elevator  located  in  the 
state  of  Iowa.  At  the  time  of  the  assigmmcnt  there  were  in 
htore  in  the  company's  elevators  the  quantities  of  grain  specified 
in  tlie  several  receipts,  and  at  the  places  named  therein;  but 
there  is  no  evidence  that  the  identical  grain  on  hand  at  the  time 
they  were  issued  was  in  store  at  the  time  of  tlie  assignment. 
The  receipts  held  by  the  Batavian  Bank,  F.  L.  Greenleaf,  and 
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the  Security  Bank  secure  the  payment  of  promissory  notes  pay- 
able at  Minneapolis,  this  state,  while  the  other  notes  thus  se- 
cured were  payable  in  Boston,  Massachusetts. 

All  of  the  creditors,  including  those  holding  such  receipt?, 
none  of  whom  reside  in  the  states  of  Iowa,  Nebraska,  or  South 
Dakota,  presented  their  claims  to  the  assignees,  and  they  were 
duly  allowed  as  valid  obligations  of  the  insolvent  company.  The 
unsecured  debts  amount  to  about  four  hundred  and  fifty  thou- 
sand dollars,  and  those  secured  by  the  receipts  to  about  one 
hundred  and  forty  thousand  dollars.  The  receipts  cover  tho 
bulk  of  grain  owned  by  the  company  at  the  time  of  the  as- 
signment, and  its  assets  are  insufficient  to  pay  its  debts  in  full. 
The  creditors  holding  the  receipts  made  claim  to  the  assignees 
of  a  preference  over  and  above  the  general  creditors  to  the  ex- 
tent of  the  grain  represented  by  the  respective  receipts,  which 
were  called  to  the  attention  of  the  court  below,  whereupon  issues 
were  ordered  made  up,  and  the  matter  brought  to  trial,  result- 
ing in  a  judgment  confirming  their  right  to  a  preference,  and 
from  an  order  denying  a  new  trial  the  general  creditors  appealed. 
The  whole  controversy  is  between  the  receipt  holders,  asserting 
a  right  of  priority,  on  the  one  hand,  and  the  general  creditors, 
disputing  the  right,  on  the  other;  and  the  question  to  be  de- 
termined is  whether  the  former  ^^^  are  entitled,  in  the  distri- 
bution of  the  insolvent  comjjany's  estate,  to  their  asserted  right, 
either  partially  or  to  the  full  extent  of  the  grain  represented 
by  their  respective  recei])ts.  The  receipts  relied  upon  are 
claimed  by  the  holders  thereof  to  constitute  pledges  of  the 
grain  named  in  each,  and  the  decisive  question  is,  l)y  what  law 
is  their  validity  to  be  determined?  A  large  number  of  errors 
are  assigned,  but,  without  referring  specially  to  tlieni,  we  come 
at  once  to  a  consideration  of  the  merits  of  the  case. 

1.  It  may  be  well  first  to  consider  briefly  tlie  duties  of  an  as- 
signee under  our  statutes,  and  the  relation  he  bears  to  the  cred- 
itors in  respect  to  an  application  of  the  property  of  the  assignor 
to  the  payment  of  their  claims.  If  the  assignees  in  tliis  proceed- 
ing, as  to  any  portion  of  the  pledged  grain,  as  contended  by 
counsel  for  receipt  holders,  occupy  the  position  of  tlie  assignor, 
with  no  greater  rights  or  duties,  and  are  required  to  apply  the 
property  coming  into  their  hands  precisely  as  the  assignor  would 
have  been  required  to  do  by  law  had  no  assignment  been  made, 
and  on  the  basis  that  contracts  entered  into  between  the  assignor 
and  his  creditors  must  be  performed  because  valid  and  enforce- 
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able  between  the  parties,  some  of  the  other  questions  presented 
would  be  very  much  simplified. 

The  general  rule  of  the  common  law  is  that  an  assignee  for 
the  benefit  of  creditors  stands  in  the  shoes  of  the  assignor,  rep- 
resents him,  takes  the  assigned  property  subject  to  all  trans- 
fers and  encumbrances,  whether  fraudulent  as  to  creditors  or 
not,  and  subject  also  to  all  equities  existing  between  the  assignor 
and  any  particular  creditor.  But  this  rule  has  been  changed  in 
this  state  by  our  statutes  on  the  subject  of  assignments,  and  the 
assignee  reprosonts  the  creditors,  and  not  the  assignor:  Walsh  v. 
St.  Paul  etc.  Co.,  60  Minn.  397,  fi3  N".  W.  383;  Thomas  Mfg. 
Co.  V.  Drew,  09  ]\Iinn.  69,  71  X.  W.  921 ;  Kellogg  v.  Kelley,  69 
l^finn.  124,  71  N.  W.  924.  He  receives  the  property  belonging 
to  tbe  insolvent  estate,  converts  it  into  money,  and  pays  and 
discharges  the  debts  by  equal  proportional  distribution  among 
the  creditors,  recognizing  valid  and  subsisting  contracts  there- 
tofore entered  into  by  the  assignor,  and  instituting  proceedings 
to  set  aside  all  such  conveyances  and  transfers  as  are  fraudulent 
or  void  as  to  creditors.  ^^^  T5eing  clothed  with  this  authority  by 
express  legislative  enactment  (Gen.  Stats.  1894,  sec.  4233),  it 
becomes  a  duty,  and  tlie  faithful  performance  of  his  trust  re- 
quires, that  he  proceed  in  a  proper  way  against  all  fraudulent 
or  void  contracts  of  his  assignor,  thus  rendering  unnecessary  in- 
dividual suits  by  the  latter  to  test  tbe  validity  of  transfers  and 
conveyances  made  by  the  assignor  before  assignment,  prevent- 
ing one  creditor  from  obtaining  an  advantage  over  anotlicr.  and 
making  possible  an  eq^^al  distribution  of  the  estate  among  tliose 
entitled  to  it.  No  rights  are  lost  to  tbe  creditors  by  the  as- 
signment. The  right  to  question  fraudulent  or  void  transfers 
of  property  still  exists,  but  must  be  enforced  through  the  as- 
signee. 

The  authority  thns  conf(>rred  extends  to  all  property  of  the  as- 
signor passing  by  the  assignment  to  the  assignee,  whether  within 
or  without  tbe  state.  It  would  not  do  to  hold  that  an  assignee 
ai)pointed  under  the  laws  of  this  state  possesses,  as  to  property 
belonging  to  the  trust  estate  having  an  actual  situs  in  another 
state,  siu-li  power  and  authority  only  as  is  conferred  by  the  laws 
of  such  other  state,  whether  as  broad  and  comprehensive  as  is 
eonf<>rred  by  our  laws  or  not.  To  do  so  would  be  destructive  of 
the  purposes  of  our  insolvency  laws,  open  the  doors  for  rivalry 
and  contests  between  individual  creditors  in  their  efi^orts  to  se- 
cure liens  by  attachment  or  garnishment  in  respect  to  the  prop- 
erty in  the  other  state,  the  prevention  of  which,  and  an  equal 
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distribution  of  all  the  property  of  the  insolvent,  is  the  primary 
object  of  our  statutes.  His  power  and  authority  must  be 
measured,  as  to  all  property  covered  by  the  assignment,  by  the 
laws  of  the  state  where  the  assignment  was  made  and  the  trust 
is  being  administered.  It  is  a  question  of  procedure,  remedy, 
and  the  law  of  the  forum  applies :  Lewis  v.  Bush,  30  Minn.  244, 
15  N.  W.  113.  By  any  other  rule,  where  property  is  situated  in 
several  states,  the  assignee  might  occupy  a  dual  position.  As 
to  property  within  this  state  he  would  represent  the  creditors, 
and  as  to  property  without  the  state  he  would  represent  the  as- 
signor, if  such  were  the  law  of  the  other  state,  with  no  power 
to  call  in  question  fraudulent  transfers.  This  would  result  in 
confusion,  and  be  subversive  of  all  modern  insolvency  or  bank- 
ruptcy statutes. 

'  '^  None  of  the  secured  creditors  in  the  case  at  bar  are  citizens 
of  the  states  of  Iowa,  Nebraska,  or  Soutli  Dakota,  where  a  part 
of  tlie  trust  estate  was  located  at  the  time  of  the  assignment, 
as>erting  rights  as  such  under  the  laws  of  those  states,  but  are 
residents  of  other  states,  including  Minnesota,  and  have  come 
into  this  proceeding,  pending  in  this  state;  and  their  rights,  in  so 
far  as  pertinent  to  the  authority  of  the  assignees,  are  fixed  by 
tlic  laws  of  this  state — the  lex  fori.  What  would  have  been 
their  rights  had  they  seized  the  property  in  the  other  states,  and 
contested  the  right  of  the  assignees  to  take  possession  of  it  ex- 
cept subject  to  the  pledge,  and  had  not  appeared  in  this  pro- 
ceeding, we  need  not  determine.  But  from  what  has  been 
said  it  must  follow  that  the  assignees  in  tlie  case  at  bar  rep- 
r'/>ent  the  creditors,  with  power  and  authority  to  do  all  that 
tliey.  individually  or  collectively,  could  have  done  to  subject  the 
])ro])oi-ty  of  the  insolvent  debtor,  wherever  located,  to  the  pay- 
ment of  their  claims;  and  tliat  the  creditors  iuive.  through  them, 
llie  riglits  of  attacliing  creditors:  Walsli  v.  St.  Paul  etc.  Co.,  60 
Minn.  397,  63  N.  W.  383.  If  the  general  creditors  could,  by 
appropriate  proceedings  in  the  courts  of  Iowa,  Nebraska,  or 
South  Dakota,  liave  effected  a  cancellation  or  defeated  the  pledge 
liere  relied  upon  l)y  the  receipt  holders  to  tlie  extent  of  the 
grain  located  in  those  states— as  it  must  be  contoded  they  could 
have  done,  if  invalid  there — the  assignees  may  accomplish  the 
same  end  in  this  proceeding  in  this  state,  for,  as  we  sliall  pres- 
ently see,  the  validity  of  the  pledges  as  to  grain  having  an  actual 
situs  in  those  states  must  be  determined  by  their  laws. 

2.  It  is  contended  by  the  general  creditors  that  the  contract 
and  pledge  relied  upon  by  the  Gardner  National   Bank  is  a 
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Massachusetts  contract,  its  nature  and  validity  to  be  determined 
by  the  laws  of  that  state.  The  facts  with  reference  to  this 
claim  are  somewhat  similar  to  those  of  other  receipt  holders, 
and  we  state  them  briefly.  Fogg  Bros.  &  Co.  were  bankers  re- 
siding and  doing  business  in  the  city  of  Boston,  Massachusetts. 
The  grain  company  w'as  a  Minnesota  corporation,  with  its 
principal  place  of  business  at  Minneapolis,  this  state.  The  com- 
pany telegraphed  Fogg  Bros.  &  Co.,  asking  for  a  loan  of  five 
thousand  dollars,  to  be  secured  by  a  warehouse  ^*^  receipt  for 
seventeen  thousand  bushels  of  oats  then  in  store  in  the  grain 
company's  elevators.  The  Boston  firm  agreed  to  make  the  loan, 
whereupon  the  grain  company  made  its  promissory  note  to  J. 
Q.  Adams,  its  president,  for  the  sum  of  five  thousand  dollars, 
which  was  immediately  indorsed  by  the  payee  to  Fogg  Bros.  & 
Co.,  and,  with  a  v/-arehouse  receipt  for  seventeen  thousand  bushels 
of  oats  issued  by  the  grain  company,  mailed  by  the  latter  to 
Fogg  Bros.  &  Co.  at  Boston.  At  the  time  of  so  mailing  the 
note  and  receipt  the  grain  company  made  draft  on  the  Boston 
firm  for  the  amount  of  the  loan,  which  was  subsequently  hon- 
ored by  them.  Fogg  Bros.  &  Co.  thereafter  transferred  the 
note  and  receipt  to  the  Gardner  National  Bank. 

We  are  of  opinion  that  the  place  of  this  contract,  in  so  far 
as  the  pledge  is  concerned,  at  whatever  other  place  it  may  be 
said  to  have  been  made,  was  not  Massachusetts.  The  phrase 
"lex  loci  contractus"  is  defined  to  he  the  law  of  the  place  with 
a  view  to  which  a  contract  is  entered  into,  or  by  which  it  must, 
by  reason  of  its  subject  matter  or  nature,  ])e  governed  or  per- 
formed; in  otlicr  words,  the  law  whicli  the  parties  either  ex- 
pressly or  presumptively  incorporated  ijito  tlicir  contract: 
Pritchard  v.  Xorton,  106  U.  S.  124,  1  Sup.  Ct.  Eop.  102;  Finney 
V.  Nelson,  1S3  U.  S.  1\  \,  22  Sup.  Ct.  Eep.  52. 

The  intention  of  tlic  ]iartics  is  an  element  to  be  considered  in 
determining  the  place  of  a  contract,  though  their  intention  may 
not,  perhaps,  be  always  controlling;  but  it  is  within  tlieir  power 
ordinarily  to  fix  the  place  by  express  agreement:  Smith  v.  Par- 
sons, 55  ]\Iinn.  520,  57  N.  W.  311.  The  contract  here  involved 
does  not  fix  the  place  by  the  laws  of  which  the  parties  intended 
to  be  bound,  nor  are  the  surrounding  circumstances  or  tlie  nature 
of  the  contract  such  as  to  justify  us  in  holding  that  they  con- 
tracted witli  a  view  to  the  laws  of  Massachusetts.  Though  tlie 
promissory  note  was  payable  in  ]\rapsachusetts,  tlie  security  held 
for  its  payment  was  properly  situated  partly  in  Minnesota  and 
partly  in  Iowa,  South  Dakota,  and  Nebraska,  and  could  not  be 
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enforced  except  in  those  states;  and  from  this  the  reasonable 
inference  is  that,  as  to  the  security,  at  least,  the  pledged  grain 
(the  pledge  being  independent  of,  though  accessory  and  an  inci- 
dent to,  the  principal  contract),  the  parties  had  in  view  the  laws 
**^  of  the  states  where  the  pledged  property  was  actually  situ- 
ated, and  where  it  must  be  performed  or  enforced.  So  that, 
though  the  principal  contract  may  be  said  to  be  governed  by 
the  laws  of  Massachusetts,  because  payable  and  to  be  performed 
there,  the  pledge  was  not  to  be  performed,  nor  can  it  be  enforced, 
in  that  state. 

3.  This  brings  us  to  the  question  applicable  to  all  the  receipt 
holders,  and  one  of  the  more  serious  and  important  controversies 
in  the  case,  namely  by  what  law  is  the  validity  of  the  receipts  as 
pledges  to  be  tested  and  determined.  It  is  the  contention  of 
appellants,  the  general  creditors,  that  their  validity  is  to  be 
determined  by  the  laws  of  the  states  where  the  pledged  grain 
was  actually  situated  at  the  time  the  receipts  were  issued  and 
delivered,  and  that  by  the  laws  of  Iowa,  Nebraska,  and  South 
Dakota  such  pledges  are  invalid  as  here  attempted  to  be  created. 
It  is  the  contention  of  the  respondents,  the  receipt  holders,  that 
their  validity  is  to  be  determined  by  the  laws  of  this  state,  that 
being  the  place  of  the  contract,  and  the  forum  in  which  their 
validity  is  questioned.  A  number  of  the  receipts  cover  specific 
quantities  of  grain  stored  in  the  different  states  named,  and,  if 
appellants*  position  be  sound,  they  have  a  double  operation,  and 
are  to  be  construed  distinctively  and  according  to  the  laws  of 
the  states  where  the  different  quantities  of  grain  are  located : 
Pope  V.  Nickerson,  3  Story,  465,  Fed.  Cas.  is^o.  11,274;  Hart- 
mann  v.  Louisville  Ey.  Co.,  39  Mo.  App.  88,  95;  Pomeroy  v. 
Ainsworth,  22  Barb.  118;  Faulkner  v.  Hart,  82  X.  Y.  413,  420, 
37  Am.  Pop.  574. 

The  authorities  upon  this  question  are  by  no  means  harmoni- 
ous. An  examination  of  them  discloses  a  very  decided  conflict 
in  the  views  of  different  courts  and  text-writers.  The  lex  loci 
contractus,  as  generally  understood,  is  not  made  by  any  of  them 
the  final  test  as  to  the  validity  of  contracts  respocting  personal 
property,  except  perhaps,  as  to  formalities  in  execution  (Dacosta 
v.  Davis,  24  X.  J.  L.  319),  hut  as  to  their  essence  or  essential 
validity  other  rules  are  applied:  22  Am.  &  Eng.  Ency.  of  Law, 
2d  ed.,  1328. 

There  is  an  old  rule  or  fiction  of  the  law  that  personal  prop- 
erty has  no  situs  apart  from  its  owner;  that,  though  such  prop- 
erty may  have  an  actual  situs  different  from  tlu^  domicile  or 


558  American  State  Reports,  Vol.  99.  [Minn. 

residence  ^*^  of  its  owner,  its  situs  for  all  purposes  of  the  law 
is  with  the  owner,  termed  the  legal  situs ;  and  some  courts  cling 
with  tenacity  to  this  rule,  and  are  guided  hy  it  in  a  great  meas- 
ure in  determining  rights  in  reference  to  such  property.  The 
rule  has  always  heen  that  the  validity  of  contracts  and  trans- 
actions concerning  real  property,  both  as  to  formality  and  es- 
sence, is  to  he  determined  hy  the  laws  of  the  place  whore  the 
property  is  situated :  22  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  1337. 
And  there  would  seem  to  he  no  logical  reason  why  the  same 
rule  should  not  apply  to  personal  property  as  well.  The  only 
plausible  reason  for  not  applying  it  is  found  in  the  legal  fiction 
that  such  property  has  no  situs  apart  from  its  owner.  As  re- 
marked by  the  supreme  court  of  the  United  States — Pullman's 
Palace  Ca"'r  Co.  v.  Pennsylvania,  141  U.  S.  18,  11  Sup.  Ct.  Pep. 
870 : 

"The  old  rule  expressed  in  the  maxim,  'Mobilia  sequuntur 
personam,'  by  which  personal  property  was  regarded  as  subject 
to  the  law  of  the  owner's  domicile,  grew  up  in  the  Middle  Ages, 
when  movable  property  consisted  chiefly  of  gold  and  jewels, 
which  could  be  easily  carried  by  the  owner  from  place  to  place, 
or  secreted  in  spots  known  only  to  himself.  In  modern  times, 
since  the  great  increase  in  amount  and  variety  of  personal  prop- 
erty not  immediately  connected  witli  the  person  of  the  owner, 
tliat  rule  has  yielded  more  and  more  to  tlie  lex  situs,  the  law 
of  the  place  where  the  property  is  kept  and  used" — citing  Green 
v.  Van  Buskirk,  5  Wall.  307,  7  Wall.  139;  Ilcrvey  v.  Pliode 
Island  etc.  Works,  93  U.  S.  G64;  Ilarkness  v.  Pussell,  118  U. 
S.  663,  7  Sup.  Ct.  Pop.  51;  Story  on  Conflict  of  Laws,  8th  ed., 
sec.  550;  Wharton  on  Conflict  of  Laws,  2d  ed.,  soc.  297    et  soq. 

It  is  a  rule  of  general  application  that  the  validity  of  con- 
tracts is  to  lie  doforininod  by  the  laws  of  tlio  place  of  perform- 
ance: 22  Am.  i*v:  Eng.  Ency.  of  Law,  2d  od.,  1325;  London  Assur. 
Co.  V.  Coinpanbia  de  Moagons  Do  Parroiro,  1G7  U.  S.  149,  17 
Sup.  Ct.  Pep.  785;  Coghlan  v.  South  Carolina  Py.  Co.,  142 
1-.  S.  101,  12  Sup.  Ct.  Pep.  150:  Px-ggs  v.  Bartels,  73  Conn.  132, 
84  Am.  St.  Pop.  152,  46  Atl.  874;  Pittsburgh  Py.  Co.  v.  Sbep- 
pard,  56  Ohio  St.  68.  60  Am.  St.  Pep.  732,^46  X.  E.  61;  Bur- 
nett V.  Pennsylvania  Py.  Co..  176  Pa.  St.  45,  34  Atl.  972;  Ilub- 
])le  V.  Morristown  I^and  Co.,  95  Tonn.  590,  32  S.  W.  965;  Scud- 
der  V.  1*'*  Union  Kat.  Bank,  91  U.  S.  406;  Wavorly  Bank  v. 
Hall.  150  Pa.  St.  466,  30  Am.  St.  Pop.  823,  24  Atl.  665;  Shoe 
etc.  Bank  v.  Wood,  M2  :\rass.  563,  8  X.  E.  753;  Abt  v.  Ameri- 
can Bank,  159  111.  467,  50  Am.  St.  Pep.  175,  42  X.  E.  SoC; 
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Seamans  v.  Christian  Bros.  Mill  Co.,  QQ  Minn.  205,  68  N.  W. 
1065. 

And  this  rule  is  uniformly  followed  as  to  promissory  notes, 
and  perhaps  chattel  mortgages,  unless  a  contrary  intent  of  the 
parties  is  shown.  It  was  followed  and  applied  in  Ames  v.  Ben- 
jamin, 74  Minn.  335,  77  N.  W.  230.  In  that  case,  defendant,  a 
resident  of  this  state,  made  and  delivered  to  plaintiff  his  prom- 
issory note  payable  at  Wahpeton,  in  the  state  of  North  Dakota, 
to  secure  the  payment  of  which  he  executed  a  chattel  mortgage 
upon  property  situated  in  this  state.  In  an  action,  in  replevin 
by  the  mortgagee  for  the  mortgaged  property,  brought  in  this 
state,  in  which  the  mortgagor  interposed  the  defense  of  usury, 
the  court  held  that  the  validity  of  the  contract  was  to  be  deter- 
mined by  the  laws  of  the  state  of  North  Dakota,  because  that 
was  the  place  of  performance.  No  objection  was  made  to  the 
validity  of  the  mortgage  aside  from  the  claim  that  it  was  void 
because  it  secured  the  payment  of  a  promissory  note  void  for 
Tisury. 

There  are  numerous  authorities  which  liold  that,  where  the 
subject  matter  of  a  contract  is  personal  property  w'hich  has  an 
actual  situs  in  a  state  other  than  that  of  the  forum  where  its 
validity  is  questioned  and  the  domicile  of  tbe  parties,  the  lat- 
ter two  concurring,  the  law  of  the  state  where  the  property  is 
so  located  will  not  be  applied  in  interpreting  the  contract,  if 
to  do  so  w^ould  violate  the  law  of  tlie  forum  or  impair  tlio 
rights  of  domestic  creditors:  Minor  on  Conflict  of  Laws,  sec. 
6  et  seq.  And  respondents  urge  witl;  much  earnestness  that 
the  validity  of  the  receipts  in  question  should  not,  in  tliis  state, 
be  determined  by  tlie  laws  of  the  states  of  Iowa,  Nebraska,  or 
South  Dakota;  that  the  laws  of  those  state  should  not  be  im- 
ported into  this,  for  to  do  so  would  violate  the  settled  policy 
of"  our  laws  in  respect  to  such  transaction,  and  impair  the  rights 
of  domestic  creditors. 

It  seems  to  us  that  this  rule,  if  it  can  be  said  to  apply  to  tlie 
facts  before  us,  cuts  both  ways.  We  have  no  creditors  in  this 
proceeding,  residents  of  the  states  named,  asserting  rights  un- 
der their  laws.  All  tliosc  liere  interested,  botli  secured  and  un- 
secured, ^^^  may  be  treated  as  residents  of  tliis  state;  some 
of  them  are  sucli  in  fact;  and,  if  tlie  receipt  liolders  jnay  be 
heard  to  say  tliat  it  would  he  an  injustice  to  them  to  detci-niino 
the  validity  of  their  contracts  by  the  laws  of  those  stntcs,  the 
general  creditors,  also  residents  of  this  state,  could  witli  equal 
propriety  contend  that  to  apply  the  statutes  of  ]\rini!c>ota  would 
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be  unjust  to  them.  To  ignore  tlie  laws  of  the  states  where  the 
property  was  in  fact  situated,  and  with  reference  to  which  the 
parties  must  be  deemed  to  have  contracted,  and  where  tlie  con- 
tract must  be  performed,  and  infuse  life  and  validity  by  an 
application  of  our  laws  into  that  which,  without  such  action  of 
the  court,  would  be  wholly  invalid,  would  extend  to  them  greater 
rights  than  they  had  before  the  assignment.  There  is  force  in 
this  suggestion,  for  it  must  be  conceded  that  the  general  cred- 
itors could,  prior  to  the  assignment,  have  seized  the  pledged 
grain  situated  in  those  states,  and  defeated  the  pledges  as  to 
the  receipt  holders,  though  perhaps  not  as  to  the  assignees: 
Bacon  v.  Home,  123  Pa.  St.  452,  16  Atl.  794. 

Some  courts  have  apparently  ignored  many  of  the  theories  and 
fictions  of  the  text-writers,  and  aimed  to  place  contracts  con- 
cerning personal  property  upon  the  same  basis  with  contracts 
respecting  real  property,  by  applying  the  law  of  the  actual, 
rather  than  that  of  the  legal,  situs.  Prominent  in  this  line  is 
the  supreme  court  of  the  United  States.  These  courts  apply  the 
principle,  which  has  always  been  unyielding  in  respect  to  real 
property,  that  every  state,  by  virtue  of  its  own  sovereign  power, 
has  the  right  to  regulate  persons  and  things  within  its  ter- 
ritory, and  to  provide  and  control  the  method  and  manner  of 
sale,  encumbrance,  or  other  transfer  of  property  therein :  Green 
V.  Van  Buskirk,  7  Wall.  139 ;  Hervey  v.  Rhode  Island  etc. 
Works,  93  U.  S.  GG4;  Dooley  v.  Pease,  ISO  U.  S.  12G,  21  Sup.  Ct. 
Kep.  329;  Pritchard  v.  Norton,  lOG  U.  S.  124,  1  Sup.  Cl.  IIv\k 
102;  I.oftus  V.  Farmers'  etc.  Bank,  133  Pa.  St.  97,  19  Atl.  347. 
This  rule  is  also  hiid  down  by  many  of  the  text-writers:  Whar- 
ton on  Conflict  of  Paws,  2d  ed.,  sec.  297  et  seq. ;  Story  on  Con- 
flict of  Laws,  8th  ed.,  sec.  383;  Foote  on  Private  International 
Law,  23G. 

But  we  need  not  review  the  authorities  further.  It  would 
servo  no  good  purpose,  and  we  refrain.  Without  attempting 
to  lav  down  anv  abstract  rules  on  the  subject,  we  have  no  dith- 
culty  in  ^^^  holding  in  this  case,  applying  the  general  rule  that 
the  validitv  of  contracts  is  to  be  determined  by  the  laws  of  the 
place  of  pcrfornumce,  that  as  to  the  portions  of  grain  having  an 
actual  si  ins  in  the  states  of  Iowa,  South  Dakota,  and  Nebraska, 
the  nature  of  the  contract  being  such  as  to  require  its  per- 
formance and  enforcement  in  those  states,  the  validity  of  the 
receipts  as  pledges  of  such  grnin  mu-t  be  dctenniiied  l)y  tlieir 
laws.  There  being  nothing  in  the  contract  to  show  a  contrary 
intention,  conceding  that  such  an  intention  miglit  be  effectual 
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in  a  case  of  this  kind,  the  inference  is  that  the  parties  con- 
tracted with  a  view  to  the  laws  of  those  states ;  and  those  states 
as  to  the  grain  located  therein,  became  the  *'venue  of  their 
agreement.''  In  reaching  this  conclusion  we  are  not  importing 
foreign  laws  to  the  detriment  of  domestic  creditors.  All  par- 
ties before  the  court  occupy  the  position  of  domestic  creditors, 
are  before  the  court  with  such  rights  as  they  possessed  imme- 
diately preceding  the  assignment,  in  which  they  are  entitled 
to  protection.  In  determining  what  those  rights  are,  we  ap- 
ply the  rules  of  the  universal  law,  the  common  law,  to  an  un- 
disputed state  of  facts.  The  general  creditors  are  not  attempt- 
ing to  establish  rights  under  foreign  laws.  They  are  simply  con- 
tending against  a  right  of  priority  in  the  distribution  of  the 
insolvent  company's  estate  asserted  by  the  receipt  holders,  and 
we  are  to  determine  whether  that  right  in  fact  exists;  and  the 
rule  which  precludes  the  courts  of  one  state  from  giving  effect  to 
the  laws  of  another  state,  when  to  do  so  would  impair  the  rights 
of  domestic  creditors,  can  have  no  application  to  the  case. 

4.  We  come,  then,  to  the  question  whether  the  receipts  are 
valid  under  the  laws  of  those  states.  The  contention  that  they 
are  valid  by  force  of  the  statutes  of  this  state  will  be  con- 
sidered when  that  subject  is  reached.  It  is  elementary  that  a 
valid  pledge  of  personal  property  can  be  created  only  by  a  de- 
livery to  the  pledgee  of  either  an  actual  or  constructive  posses- 
sion of  the  pledged  property.  The  delivery  of  a  recognized 
symbol  of  title,  such  as  a  warehouse  receipt  issued  by  a  ware- 
house as  owner,  is  sufficient  as  a  constructive  delivery.  But  in 
such  case  the  identical  property  must  be  retained  by  the  pledgor 
as  bailee  of  the  pledgee.  Otiicr  property  of  like  character  and 
kind  cannot  be  substituted:  National  ^^''  etc.  Bank  v.  Wilder,  3i 
Minn.  149,  24  N.  W.  699.  This  is  the  common-law  rule,  and 
is  presumed  to  be  the  same  in  all  the  states. 

There  is  no  explicit  finding,  or  any  evidence  in  the  case  be- 
fore us  to  the  effect  that  the  identical  grain  owned  by  the  grain 
company  at  the  time  the  receipts  in  question  were  issued,  and 
which  it  intended  to  pledge,  was  retained  l)y  it.  or  was  in  its 
possession  at  tlie  time  of  the  assignment,  but  the  contrary 
clearly  appears  from  the  record.  The  grain  received  and  stored 
by  it  during  its  business  career  was  constantly  undergoing 
changes  by  additions  to  and  shipments  from  the  common  mass 
in  the  usual  course  of  l)usiiiess.  Tbe  contention  on  this  phase  of 
the  case  by  counsel  for  tlie  Security  Bank,  to  tlie  efl'ect  that 
the  grain  company  did  retain  the  oats  covered  by  its  receipt. 
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i$  not  !;vippv>rt«.\l  bv  the  nwrvl.  If  tho  tuuUu^irs  of  the  trial 
cvHirt  van  Iv  ^aid  to  supivit  this  ovvutoutunt,  thov  c«mxot  U» 
^u^tauu\^.  The  eviJouoo  point?*  the  other  wav.  So  that  iumk- 
of  tlie  nwiutsi  ootistuuto  h  valid  plevl^iie  at  eommotv  law  ;  and. 
v.ulo!?^!  there  Iv  some  !?tatutory  prvni^iou  in  the  statojji  uanud 
uu\lifvii\g  and  extondiuij  that  rule,  as  in  this  s^tate,  thev  art> 
whoUv  invalid  a?*  to  ore<.litor^  of  tho  irrain  eotnpany. 

Thoiv  is  suoh  a  statute  in  the  state  of  Iowa,  hut,  for  the  rea- 
son that  the  rvwipts  were  not  issued  in  eomplianee  with  its 
provisions,  they  are  invalid  utuler  it.  'I'lus  \wis  eoiuovled  at  thf 
argunient  by  one  of  the  eounsel  for  the  reeeip:  hoUlers,  atu! 
the  others  do  not  elaini  tliat  the  statutes  of  that  state  were  ovmii- 
plievl  with.  It  is  eontended,  however,  that,  as  the  Iowa  statute 
prv>vides  in  detail  tlie  manner  m  whieh  plevl^es  of  this  vluu- 
aeter  may  be  erv^vted,  and  for  a  violation  of  anv  of  us  proMsions 
a  penalty  is  imposed,  and  a  eause  of  aetion  for  damages  v;:i\en  the 
injured  party,  the  petutlty  proMvled  is  the  e\elusi\e  romevl\, 
and  that  the  pledi:es,  though  not  in  eomplianee  wuli  the  stat- 
utes, are  valid.  We  see  no  stren^ih  in  this  ar^iimeut.  A  ovu',- 
traet  entered  into  in  eontravention  of  express  law  is  w!u>!!y 
void. 

It  does  not  seem  to  us  th.at  tlie  statutes  of  the  state;;  of  South 
Pakota  and  Nebraska  h>ave  tlie  e,iu'siieu  m  serious  vloul-t  a-  tv^ 
those  states.  The  pro\isiv>ns  of  t'te  South  Pikota  statute,  whuh 
are  substantially  similar  to  those  of  Nehraska.  pro\!e.e  i;onera!i\ 
^^^^  for  the  issiuinee  of  warehouse  re\v-;pts  bv  tbe  owtiets  v>' 
elevators  and  warehouses  to  ilepositors  of  i^raiii,  and  partuu!arl\ 
that  "no  wareliouse  reeeipt  shall  be  Issued  e\eept  frvMU  aetual  de 
livery  of  crain  into  store  in  tb.e  warelunise  frv>r:i  wliieh  it  pur- 
ports to  be  issuovl.  and  wivuh  is  to  Ih>  reprevontovl  bv  the  reeeipts. 
nor  sluill  any  rov-eipt  be  issued,  t'or  a  i;ie;uer  quantitv  of  irr.un 
tluin  was  eoutaiiu\l  in  the  lot  or  pariel  stated  to  ha\e  been  re- 
eeived." 

No  pro\'S',ous  are  foui;d  in  tb.e  sf;iiute<  of  euhv-r  state  ;;i;- 
thor'-iiii:  a  wareb.ou<enia!i  to  ivsr.o  sueli  n\eipts  ;\>r  hi<  ow  ti 
grain  a<  se^itritv  for  tbe  pa\  meiu  iU"  his  debts,  and.  takin;-;  all 
the  stntiUiM-v  pwn.-ions  of  tho-^e  states  bearinir  uvou  this  sub- 
jeet  to.;et''(-:-.  it  is  eu'ite  elear  t''at  the  launuikers  bad  iu>  intv-n 
tion  of  luod.i  i'\ 'Hi:  or  eban;;'.ni:-  tbe  lonitron  biw  a>  lo  pbd>:;es  of 
persoiuil  property.  On  tbe  eontrary.  tlie  fair  import  o{  t'u- 
statutes  is  tl'.at  tbey  v\ore  intended  as  a  rei;iilatuMi  o(  the  busi- 
nes<  of  marketing  and  storing  grain  and  oib.er  farm  prvHliuts 
as   between   the   wareb.ouseman   and   an   aetr,.il   depv^sitor.      Sov'- 
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tion  O^/.'A  of  tho  Ariiiob)t<:(J  St.;j|.iiUj.H  of  South  Dakota  of  1001, 
fXjH-OHHiy  prmidcH  that,  a  Lraji.-',f<;r  of  ];<;r.-,onal  proixii,,  av.  se- 
curity cn-.idi-H  a  lien  only  whon  nccdtftjuum-.d  \,y  ati  aetiijii  <  hajip;*; 
of  f)O.HHf!HHion  of  Uic  j>rof;(;rf,y  inU;n'lf;f|  U)  ho  plofl^^ed,  and  tlterc 
Ik  noUiin^  in  iho  warehoiiw;  lawn  of  that  ntut,*;  U)  in'lif:at^;  an  in- 
t<!ntion  on  thf;  part  of  the  lr;j.'iHlatun;  t/»  repfial  or  rnoflify  that 
Htatiito.  We  were.  cMcd  to  no  eaHe  in  either  of  the  .".taten  narne'l 
nonKtrnin;^  their  Hlatnteg  on  IhiH  Hiihjeet,  and  we  ;.'ive  them  f-nfh 
noriHtnietiori  aH  neernH  eoriHiHte.nt  with  le^^al  prinf:i[)lf'«,  and  tiold 
that  thfry  do  not  authorize  the  [)led;.'e  of  ^'rain  owfi<d  hy  a 
warehf)tiy(rrrian    in    the    manner   here   attem[)ted, 

'J'fie  htdtiiteH  of  thone  hfiiteM  are  'jiiite  different  from  our  a':t 
of  \H7(>  (LawH  IH7f;,  p.  '.)<;,  c.  kC,)^  in  t.hi?.,  that  thr:  art  of  IH'/c, 
eontairiH  no  rentrie'tioiiH  an  to  when  (tr  to  whom  rereipt-  of  thin 
kind  rnay  he  iHHued.  It  refjuir'H  tfiat  they  f)e  i^Hued  on  the 
dr-por^it  of  (rrain  with  a  warf-fiouMeman,  fjiit  doen  not,  an,  in 
South  l)akot!i,  and  N'ehranka,  fixfireHHJy  fortjid  their  ihHii;irH:e 
exr^efit  Ufion  ,'in  a/:tiial  d''f)0-it  of  f'r;iin.  There  h<in;/  fio  ;-uffi 
rf'Ktrietion  eontjiinefl  in  the  aet  f)f  1H70,  thia  eourt,  in  tlie 
Wildf-r  f;i-'<',  \u;\(\  that  a  w;irehoii."emari  ""  mi;.dit  i-Hue  ree(-if)t- 
for  hi.H  own  ;.'rain  an  -eeiirity  for  io;in.-  of  rnorif-y ;  hut  -iiefi  'on 
fitriietion  eannot  he,  ^'iveri  to  the  htntnt/n  of  tho-e  -tnU--  (■■-.eept 
hy   ij,'noririfr  tlieir  ex[)re:-H  hirifMui^/e. 

r<.  liiit  it  is  ."treriiioii-ly  eontended  hy  'oiinrel  for  1h'-  r'"ifit 
lioldern  th;it  the  re'eiptn  un:  valid  hv  foree  itn'l  r';j  Ofi  of  the 
Kt;itiit<-  of  thin  't;itr',  not  only  ;ih.  fo  the  fi-'irt-  of  ;.'r;iin  !ir:t,u;illy 
^itll;lt<■d  tlier'^in,  hut  ;'■■  to  th'-  f'riiiu  Hlu;il'-d  in  the  ot(i<T  •tali-.-i 
!iH  well  ;  while  the  ronv-r  '•  of  the  [jropo- ilioii  i:-:  ur;"-'!  vvil.li  r-<)ual 
for''e  hv  eouri-'-l  for  the  •'(■it<-ri\\  cri'ditorf.  who  in-i,-t  tli.'it,  th': 
(■(•f'-ipl.  ;i  r''  iiivjilid  '-v'-ti  ;i  to  ;'r;ii;i  in  tlii-  ;.t;it'-  I.  I'.e'';iu'-e 
the  rul<:of  .\;ifion;d  'te.  r.;inl:  v.  Wild'-r,  .''.  1  Minn.  14!),  /.  ]  S.  VV. 
!','.>'.>,  h;i.-  h'"Ti  ;)hro;';il'-rj  ;iiid  eli;i.ri;"-d  l.v  tfie  Lir.vi-  of  IHUr,.  p,'i;'e 
.';lo,  f;h;i[)ler  \']H;  and  'j.  lierim-e  th''  rc'-ipl.-i  ar';  in'I'fitiif';  an'l 
une'-rlain,  an')  'I'-ki;^^!!';  no  [la  il  I'ular  ;.'rain  an  th';  .i-.u()j'-''t  hf 
the  fdc'h'c.  W'l-  have  n')  pa  rl  i'mi  |;i  r  'liniiiilly  in  afifdvin;'  tlie 
rill';  (>f  th';  W'il'l'-r  ca.  <;  \<>  th';  r'''-ipt:-  in  'pi<'  ti'in,  in  ;o  far  a  •; 
th'^v  '■'>v';r  ,"rain  Riliiatcd  in  tin-;  hial'-.  'I'liat  'j';'-i:  ion,  l)a  '''I 
ufi'in  th''  ^tatulorv  pr'ivri'in  <)f  th';  a.'-t  'tf  IH7fi  (Lav..  IHWi,  ':. 
H'ij,  '■-f.ahli:-Ti''d  a,  rule  tliat.  ha.'-:  nifi'-''  h'-'^n  f'tlhr/.'-d  in  on'-  ';f 
f»ur  i/f<':\\.  hrati'-li'-:'  <i\'  (■(iiniin-io-.  aii'l,  if  it  i.-,  t,')  ()'•  d'-parffd 
fr'jrri,  it  Hh'juld  \ic  hy  '•■.pr';: ,-.  I'-;'!  lalion.  It,  h:i  h'-'-'jui';  a 
rul';  <)f  [jr'j[)''rty  ri;.dit,  a  |c;'ally  Kaneti'iri'''!  lul':  of  liu-ni'--,, 
and  ha.-.  he(;n   r';lied   uji'^n   liy  th<;  har  an'J   hu..iiie.-..-,  cii'i'H,   aii'J 
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should  not  be  disturbed.  It  was  not  abrogated  or  changed  by 
the  act  of  1895.  Though  the  two  acts  are  in  some  respects  dis- 
similar, it  was  not  the  intention  of  the  legislature  by  the  later 
act  to  change  tlie  rule.  Had  they  so  intended,  language  would 
have  been  employed  to  that  end  which  would  not  have  required 
a  judicial  interpretation  to  ascertain  the  meaning  of  the  law- 
makers. 

And  we  are  also  of  opinion,  and  so  hold,  that  those  receipts 
which  cover  grain  ''in  our  system  of  elevators,"  without  designa- 
tion of  particular  elevators,  are  also  valid  as  to  grain  of  the  kind 
specified  therein  stored  in  elevators  in  this  state,  and  are  not  so 
indefinite  and  uncertain  as  to  render  them  ineffectual  or  void. 
The  appropriation  of  grain  to  the  contract  is  as  definite,  specific, 
and  certain  as  in  the  receipts  which  designate  particular  eleva- 
tors. In  either  case  the  identical  grain  in  store  at  the  time 
of  the  *-**  issuance  of  the  receipts  is  not  retained  by  the  ware- 
liouseman.  Grain  in  all  elevators  of  the  kind  is  constantly  un- 
dergoing changes  by  shipments  from  and  additions  to  the  com- 
mon mass,  and  it  is  generally  understood  in  business  circles 
that  the  grain  actually  on  haiid  at  any  particular  time  may  be 
subject  to  the  claim  of  receipt  holders.  Xo  notice  is  given  of 
the  issuance  of  such  receipts,  whether  for  grain  in  a  particular 
elevator  or  covering  grain  in  all  the  elevators  owned  bv  the 
warehouseman.  Tlie  only  protection  furnished  those  dealing 
with  tbe  warehouseman  is  the  general  understanding  of  the  na- 
ture of  such  business  and  the  method  of  its  transaction.  These 
blanket  receii)ts  come  fairly  within  the  principle  of  the  Wilder 
case,   and,   following  that  decision,   we  sustain   them. 

But  we  are  unable  to  concur  in  the  contention  of  respondents 
tliat  all  tlie  receipts  are  valid  as  to  all  tlie  grain,  wherever  ac- 
tually situated  at  the  time  tbcy  were  issued,  by  force  of  tin' 
statutes  of  this  state.  It  is  an  eleiiu'ntary  nilc  tbat  statiilorv 
law  has  no  cxtralerritoi'ial  effect.  Statutes  of  a  state  have 
no  etfert  ex  ]»roprio  vigore  beyond  its  own  limits,  and.  even  if 
a  Icgislatui'e  sliould  intend  its  laws  to  a])})ly  to  persons  ami 
pro])('rty  in  otlicr  states,  its  enactments  in  tbat  direction  wf)ubl 
be  whoUv  inoj)erative  and  void,  it  is  beyond  tbe  power  of  a 
state  to  impose  it-  laws  upon  anotber  state,  or  to  provide  tbat 
contracts  entei-ed  into  in  accordance'  witb  its  laws  .-ball  be  valid 
and  enforcealile  in  a  foreign  jurisdictif)n  ;  and  it  is  clear  tbat 
tbe  legislature  of  oui'  state  did  not  intend  its  warebouse  stat- 
utes to  applv  to  transactions  in  reference  to  grain  actiiallv  in 
store  in  elevators  in  some  other  state.     We  are  unable  to  con- 
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cur  in  the  ingenious  argument  of  counsel  for  respondents  in 
this  respect,  and  apply  the  general  rule  which  limits  the  opera- 
tion of  statutory  law  to  the  state  of  its  enactment. 

It  is  not  important,  as  argued  in  the  Security  Bank  case, 
whether  the  general  creditors  gave  credit  or  altered  their  posi- 
tion after  the  receipts  were  issued  to  that  hank.  The  legal 
rights,  not  the  equitable,  are  alone  involved.  The  same  rea- 
soning  would   sustain   an   unrecorded   chattel   mortgage. 

It  follows  that  the  order  den3'ing  a  new  trial  must  be  reversed 
^^*  as  to  the  Security  Bank,  the  Gardner  National  Bank,  First 
National  Bank  of  ^Yeymouth,  and  the  Cape  Cod  National  Bank, 
but  affirmed  as  to  F.  L.  Grecnleaf  and  the  Batavian  National 
Bank.  As  to  the  latter  two  the  receipts  cover  grain  in  the 
system  of  elevators  owned  by  the  grain  companv  without  specifi- 
cation as  to  particular  elevators,  and  are  valid,  being  construed 
to  apply  to  grain  in  store  in  elevators  within  this  state. 

Eeversed,  in  part. 

On  April  13,  1903,  the  following  opinion  was  filed : 

Per  CURIAM.  Since  the  foregoing  opinion  was  filed,  our  at- 
tention has  been  called  to  the  fact  that  one  of  the  receipts  by  the 
Batavian  Bank  and  that  held  by  F.  L.  Greenleaf  cover  the 
specific  article  of  corn,  and  the  further  fact  that  at  the  time 
of  the  assignment  the  grain  company  had  no  corn  in  any  of  its 
elevators  in  Minnesota.  This  being  so,  the  afTirmance  of  the 
order  appealed  from  as  to  those  claimants  was  erroneous,  and 
should  bo  corrected. 

It  is  therefore  ordered  that  the  order  appealed  from  bo  re- 
versed, and  the  cause  remanded  for  further  proceedings.  The 
former  order  lierein  is  modified  accordingly. 

Order  denvinir  new  trial  reversed. 


Conflict  of  Latr/i. — Tlie  reiiicflies  to  ho  pursued  on  oontrnpis  aro 
governed  by  the  law  of  the  forum:  Lambcrton  v.  Grant,  94  Me.  508, 
80  Am.  St.  i^ep.  415,  4S  Atl.  127;  Union  Nat.  Bank  v.  Chapman,  169 
N.  Y.  53S,  88  Am.  St.  Kep.  614,  63  N.  E.  672;  Woodwar,!  v.  Brooks, 
128  111.  222,  15  Am.  St.  Rep.  104,  20  N.  E.  685.  And  all  matter^' 
bearing  upon  the  execution,  interpretation,  and  validity  of  contracts, 
are  determined  bv  the  law  of  tlie  place  where  thev  are  ma.de:  Union 
Nat.  Bank  v.  Chapman,  169  N.  Y.  5.'58,  62  N.  E.  6"72;  Shaw  v.  Bostal 
Tel.  etc.  Co.,  79  Miss.  670,  89  Am.  St.  Rep.  666,  31  South.  222; 
Fidelity  Mut.  Life  Assn.  v.  Harris,  94  Tex.  25,  86  Am.  St.  Rep.  81.'!, 
57  S.  W.  635;  Sehultz  v.  Howard,  63  Wmn.  196,  56  Am.  St.  Rep.  470, 
65  N.  W.  363.  But  if  a  contract  is  made  in  one  state  to  be  performed 
in  another,  it  is  governed  by  the  laws  of  the  latter.  They  determine 
its  validity,  ol)ligation,  and  effect:  Pittsburgh  etc.  Rv.  Co.  v.  Slx-p- 
pard,  56  Ohio  St.  68,  60  Am.  St.  Rep.  732,  46  N.  E.  61;  Crumlish   v. 


566  American  State  Reports^  Vol.  99.  [Minn. 

Central  Imp.  Co.,  38  "W.  Va.  390,  45  Am.  St  Rep.  872,  18  S.  E.  456; 
Abt  V.  American  Trust  etc.  Bank,  159  111.  467,  50  Am.  St.  Eep.  175, 
42  N.  E.  856;  Pe«t  v.  Hatcher,  ll2  Ala.  514,  57  Am.  St.  Rep.  45,  21 
South.  711;  amoot  v.  Judd,  161  Mo.  673,  84  Am.  St.  Rep.  738,  61  S. 
W.  851;  monographic  note  to  McGarry  v.  Nicklin,  55  Am.  St.  Rep.  48. 
Although  when  a  contract  is  to  be  partly  performed  in  the  state  where 
made,  and  partly  in  another,  the  law  of  the  former  prevails:  Bartlett 
V.  Collins,  109  Wis.  477,  83  Am.  St.  Rop.  928,  85  N.  W.  703;  Hudson 
V.  Northern  Pac.  Ry.  Co.,  92  Iowa,  231,  54  Am.  St.  Eep.  550,  60  N. 
W.  608.  As  to  what  law  governs  the  sale  and  mortgaging  of  personal 
property,  see  Aultman  etc.  Machinery  Co.  v.  Kennedy,  114  Iowa,  444, 
89  Am.' St.  Rep.  373,  87  N.  W.  435;  Beggs  v.  Bnrtels.  73  Conn.  132. 
84  Am.  St.  Rep.  152,  46  Atl.  874;  Bartlett  v.  Collins,  109  Wis.  477,  83 
Am.  St.  Rep.  92S,  85  N.  W.  703;  monographic  nx)te  to  McGarry  v. 
Nicklin,  55  Am.  St.  Eep,  49,  50. 


KETTH  V.  ALBEECHT. 

[89  Minn.  247,  94  N.  W.  677.] 

A  HOMESTEAD  May  be  Claimed  in  Land  of  Which  the  Party 
is  in  Possession  Under  a  Contract  of  Purchase  or  nnv  other  equitable 
title   as  well  as   if   he   held   the  legal   title,     (p.   568.) 

HOMESTEAD — Fraudulent  Conveyances. — As  to  a  homestead 
there  can  be  no  conveyance  which  is  fraudulent  as  to  the  grantor's 
creditors,   for  they   have  no  legal   claims  upon  it.     (p.   568.) 

FRAUDULENT  CONVEYANCES.— A  Conveyance  Cannot  be 
Fraudulent  as  Against  Creditors  Unless  it  can  legally  defraud  them 
by  delaying  or  preventing  the  collection  of   their  claims,     (p.  568.) 

HOMESTEAD — Vendor's  Lien. — If  the  whole  of  a  tract  is 
subject  to  a  vendor's  lien,  and  part  of  it  is  a  homestead,  the  owner 
has  a  right  to  have  the  part  whicii  is  not  a  homestead  first  applied  to 
the  satisfaction  of  such  lien,  and  a  voluntary  conveyance  of  the 
whole  tract  to  his  wife  is  not  a  fraud  as  against  his  creditors,  if  the 
part  not  exempt  as  a  homestead  is  not  of  sulHcicnt  value  to  satisfy 
such  lien.      (p.  570.) 

ClifT  &  Purccll  and  R.  C!.  Farringrton^  for  the  appellant. 
Frank  Palmer,  for  tlie  respondent. 

i:i8  S'|vv]JT,  C.  J.  Action  to  set  aside  a  transfer  of  a  quar- 
ter section  of  land  in  the  county  of  T>ac  qui  Parle  to  the  de- 
fendant as  fraudulent  as  to  the  creditors  of  her  liusband,  John 
Albrecht.  The  cause  was  tried  by  a  referee,  wlio,  as  a  conclu- 
of  law  from  his  findings  of  fact,  found  that  the?  conveyance  was 
fraudulent  as  allegcf! ;  that  tlie  defendant  held  the  land,  and 
the  whole  thereof,  in  trust  in  favor  of  the  creditors  of  her  hus- 
band; that  it  Ije  Sold,  and  the  proceeds  thereof  ajjplied  to  the 
payment  of  the  claims  of  such  creditors;  and  that  judgment  be 
iO  entered.     The  defendant  then  made  a  motion  to  set  aside  the 
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report  and  decision  of  the  referee,  and  for  a  new  trial  of  the 
action,  which  was  granted,  and  the  plaintiff  appealed  from  the 
order  of  the  court  granting  a  new  trial. 

There  is  but  little  dispute  as  to  the  material  facts  of  the  case, 
and  the  real  question  here  to  be  determined  is  whether  the  facts 
justify  the  conclusion  of  law  of  the  referee.  The  here  material 
facts  as  found  by  the  referee  or  admitted  by  the  parties  on  the 
trial  are,  in  substance,  these:  On  February  25,  1892,  John  F. 
Rosenwald  and  J.  J.  Little  were  the  owners  in  fee  of  the  one 
hundred  and  sixty  acres  of  land  here  in  question,  and  on  that 
day  they  entered  into  a  written  contract  with  John  Albrecht, 
the  defendant's  husband,  whereby  they  sold  and  agreed  to  con- 
vey to  him  the  land  upon  being  paid  therefor  the  sum  of  nine- 
teen hundred  and  twenty  dollars  in  installments,  which,  with 
all  taxes  on  the  land,  he  agreed  to  pay  as  they  became  due.  It 
was  further  agreed  between  the  parties  that,  if  he  made  de- 
fault in  such  payments,  or  any  part  thereof,  the  contract  should 
^"'^  be  void  at  the  election  of  the  vendors,  and  that  he  should, 
on  their  demand,  surrender  possession  of  the  land.  The  land 
at  this  time  was  vacant,  and  there  were  no  improvements  thereon. 
On  the  day  named,  the  vendee,  with  his  family,  entered  into 
possession  of  the  land,  and  they  have  since  resided  thereon. 
His  residence,  barn,  and  other  buildings  are  on  the  south  half  of 
the  quarter  section,  and  have  been  ever  since  he  and  his  family 
entered  into  possession  of  the  land. 

On  Noveml)er  17,  1897,  there  was  due  and  unpaid  on  the  pur- 
chase price  of  the  land  to  the  vendors  the  sum  of  eighteen  hun- 
dred and  ninety-six  dollars  and  sixty-ciglit  cents,  and  they  then 
canceled  tlie  contract  to  convey  the  land  with  the  consent  of 
the  vendee,  and  in  place  tliereof  executed  a  contract  to  liis  wife 
to  convev  the  land  to  her  u])on  being  paid  the  balance  of  the 
purchase  ])rice.  She  paid  no  consideration  for  the  contract  to 
her,  but  the  consideration  tlierefor  was  the  payments  whicli  her 
husband  liad  previously  made  on  his  contract  for  tlie  land. 
On  December  22,  1899,  tlie  vendors  conveyed  the  land  by  war- 
ranty deed  to  the  defendant,  which  was  duly  recorded.  The 
balance  of  the  purchase  price  then  due  Avas  two  thousand  dollars, 
which  was  secured  by  two  mortgages  on  the  land.  There  has 
been  paid  on  the  mortgages  four  to  five  hundred  dollars;  the 
exact  amount,  or  by  whom  paid,  the  evidence  fails  to  show. 

At  the  time  the  contract  for  the  land  was  made  to  the  defend- 
ant, the  whole  land  was  of  the  value  of  two  thousand  fixe  hun- 
dred dollars,  and  no  more.     The  north  half  thereof  was  then 


5G8  American  State  Eepobts,  Yol.  99.  [Minn. 

of  no  greater  value  than  twelve  hundred  dollars.  The  value  of 
the  whole  of  the  land,  when  the  deed  was  made  to  the  defend- 
ant, was  two  thousand  six  hundred  dollars.  When  the  con- 
tract of  John  Albrecht  was  canceled,  and  a  contract  for  the 
land  made  to  the  defendant,  he  was  insolvent.  His  debts  ag- 
gregated some  one  thousand  doHars,  and  have  never  been  paid. 
On  January  24,  1900,  he  was,  upon  his  own  petition,  adjudged 
a  bankrupt.  The  plaintiff  is  the  duly  appointed  and  qualified 
trustee  of  his  estate. 

Do  these  facts  justify  the  referee's  conclusion  of  law?  The 
answer  to  this  question  depends  upon  whether  the  south  half 
of  the  land  was  the  homestead  of  the  debtor,  Albrecht,  at  the 
time  his  contract  for  the  land  was  canceled  and  a  new  one 
given  to  the  defendant;  and,  if  so,  whether  the  respective  rights 
of  the  debtor  ^^^  and  his  creditors  "with  reference  to  the  land 
were  the  same  as  they  would  have  been  if  the  land  had  been 
actually  conveyed  to  him,  and  he  had  given  a  mortgage  thereon 
to  secure  the  balance  of  the  purchase  price.  A  homestead  may 
be  claimed  in  land  of  which  a  party  is  in  possession  imder  a 
contract  of  purcliase,  or  under  any  other  equitable  title,  as  well 
as  if  it  wore  a  legal  title:  Wilder  v.  Haughey,  21  Minn.  101; 
Kaser  v.  Haas,  27  :Minn.  406,  7  F.  W.  824;' In  re  Emerson's 
Homestead,  ;58  IMinn.  450,  GO  N.  W.  23.  It  follows  that  at 
the  time  the  interest  of  the  defendant's  husband  in  the  land 
was  transferred  to  her  the  south  half  of  it  was  liis  homestead, 
as  to  which  there  could  be  no  fraudulent  transfer  as  to  the  hus- 
band's creditors,  for  they  had  no  legal  claim  upon  it:  Morrison 
V.  Abbott,  27  Minn.  116,'6  N.  W.  455;  Horton  v.  Kelly,  40  Minn. 
193,  41  X.  W.  1031. 

The  plaintiff,  however,  claims  that  the  facts  of  this  case  bring 
it  within  the  rule  laid  down  in  Eogcrs  v.  McCauley,  22  Minn. 
384,  to  the  effect  that,  where  the  husband  pays  the  purchase 
price  for  land,  and  it  is  conveyed,  at  his  request,  to  his  wife, 
presumptively  a  resulting  trust  attaches  to  the  land  in  favor  of 
his  creditors  at  the  time,  which  is  not  defeated  by  the  fact  that 
the  purchase  was  made  and  the  title  vested  in  the  wife  for  the 
purpose  of  making  tlie  land  the  homestead  of  the  family,  am! 
that  after  tlio  purchase  he  placed  a  house  thereon,  and  always 
thereafter  resided  with  his  family  upon  it. 

The  case  relied  upon  has  no  application  to  the  fads  of  the 
case  imder  consideration,  for  in  that  case  the  trust  in  favor  of 
creditors  attaclied  immediately  upon  the  conveyance  of  the  land 
to  the  wife,  and  at  a  time  when  neither  the  husband  nor  his 
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wife  had  any  homestead  rights  in  the  land,  and  she  took  it  suh- 
jeet  to  the  trust.  But  in  this  case  the  homestead  rights  at- 
tached more  than  five  years  before  the  transfer  of  the  hus- 
band's interest  in  the  land  to  his  wife.  The  eighty  acres  of 
land  which  was  the  homestead  passed  to  the  defendant  free 
from  any  claims  of  her  husband's  creditors.  As  to  the  otlier 
eighty  acres  the  transfer  was  fraudulent  as  to  such  creditors, 
unless  it  was  an  act  which  could  not  legally  defraud  them  by 
delaying  or  preventing  the  collection  of  their  claims;  but,  if 
such  were  the  character  of  the  act,  the  transfer  ^^*  was  not 
fraudulent:  Baldwin  v.  Eogcrs,  28  Minn.  544,  11  K  W.  77; 
Horton  v.  Kelly,  40  Minn.  195,  41  N.  W.  1031. 

The  undisputed  facts  in  this  case  show  beyond  controversy 
that  the  value  of  the  nonexempt  eighty  acres  was  materially 
less  than  the  amount  of  the  vendor's  lien  for  the  impaid  pur- 
chase price  at  the  time  the  contract  was  made  to  the  defendant, 
and  also  when  the  land  was  deeded  to  her.  Xow,  if  the  debtor, 
as  between  himself  and  his  creditors,  had  the  equitable  right  to 
liave  the  nonexempt  part  of  his  land  first  applied  to  the  pay- 
ment of  the  lien  for  the  unpaid  purchase  price  upon  it  and 
his  homestead,  precisely  as  if  the  land  had  been  deeded  to  him 
and  a  purchase  price  mortgage  given  back  (see  McArthur  v. 
Martin,  23  :JIinn.  74,  and  Horton  v.  Kelly,  40  lyfinn.  195,  41  X. 
W.  1031),  the  case  would  fall  within  the  doctrine  of  Baldwin 
V.  Rogers,  28  Minn.  544,  11  X.  W.  77. 

But  the  defendant  claims  that  the  rule  only  applies  to  cases 
where  the  relation  of  mortgagor  and  mortgagee  actually  and 
formally  exists;  that  where  the  debtor  has  only  an  equitable  title 
to  his  homestead  by  virtue  of  a  contract  of  purchase,  the  vendor 
holding  the  legal  title  to  soLure  the  payment  of  the  ])urc'hase 
price,  the  rule  cannot  ap])ly,  for  in  such  case  the  creditor  has 
the  right  to  levy  on  the  unexempt  part  of  the  land,  and  compei 
the  hoiiiostead  claimant  to  conti'ibute  his  pro  raia  share  of  the 
amount  necessary  to  ])ay  the  l)alance  of  the  ])urc-lias('  ])rico  due. 
This  claim,  in  its  last  analysis,  is  to  the  oUV'ct  that  C([uity  will 
protect  the  homcstoad  right  where  the  legal  title  is  in  ilic  dclitoi', 
subject  to  a  mortgage  lien  for  the  purchase  priee,  by  first  ap- 
plying tlie  none.xempt  ]iart  of  bis  laud  to  the  jiaymeut  of  tlie 
lien;  but,  if  he  has  only  an  e(|uitalile  title,  and  the  legal  titio 
is  held  bv  the  vendor  to  secure  a  lien  for  the  pui'ehase  pri((>, 
equity  will  not  so  protect  his  homestead  rights.  And  yet  the 
protection  of  the  homest(\ad  in  the  latter  case  is  quite  as  much 
within  the  spirit  and  policy  of  the  homestead  law  as  the  former, 
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for,  as  happily  expressed  by  Justice  Cornell,  "the  law  originated 
in  the  wise  and  humane  policy  of  securing  to  the  citizen,  against 
all  the  misfortunes  and  uncertainties  of  life,  the  benefits  of  a 
home,  not  in  the  interest  of  himself,  or,  if  a  married  man,  of 
himself  and  family  alone,  but  likewise  in  the  interest  of  the 
state,  whose  welfare  and  ^^^  prosperity  so  largely  depend  upon 
the  growth  and  cultivation  among  its  citizens  of  feelings  of 
personal  independence,  together  with  love  of  country  and  kin- 
dred sentiments  that  find  their  deepest  root  and  best  nourish- 
ment where  the  home  life  is  spent  and  enjoyed":  Ferguson  v. 
Kumler,  27  ]\rinn.  156,  159,  6  X.  W.  619. 

Equity  looks  to  the  essential  nature  of  a  transaction,  and 
disregards  the  forms  in  which  it  is  cast.  And  we  hold  that 
the  respective  rights  of  the  debtor  and  his  creditors  with  refer- 
ence to  the  land  transferred  to  the  defendant  in  this  case  were 
essentially  the  same  as  they  would  have  been  if  the  land  had 
been  deeded  to  him,  and  he  had  given  a  mortgage  to  secure  the 
unpaid  purchase  price.  It  follows  that  this  case  falls  within 
the  rule  of  Baldwin  v.  Rogers,  28  Minn.  544,  11  N.  W.  77,  and 
that  the  conclusions  of  law  of  the  referee  were  not  justified  by 
tlie  facts  of  the  case,  and  that  the  court  rightly  granted  a  new 
trial. 

Order  affirmed. 


A  Uomestr^id  may  be  claimed  in  land  held  under  a  contract  of  pur- 
chase: Alexander  v.  .Tackson,  92  Cal.  514,  27  Am.  St.  Kop.  ]5S,  28 
Pac.  593;  Lessell  v.  Goodman,  97  Iowa,  681,  59  Am.  St.  Rep.  432,  66 
X.  W.  917. 

The  Transfer  of  a  Homestead  cannot  ordinarily  be  fraudulent  as  to 
the  grantor's  creditors,  for  they  have  no  right  to  complain  of  deal- 
ings with  property  which  the  law  does  not  allow  thom  to  fipply  to 
their  claims:  First  Nat.  Bank  v.  Browne,  128  Ala.  557,  86  Am.  St, 
Kep.  156,  29  South.  552;  Morrow  v.  Bailev,  109  Kv.  359,  95  Am.  St. 
Rep.  382,  59  S.  W.  2;  Eagle  v.  Amylie.  126  Mich.  612,  85  N.  W.  1111, 
86  Am.  St.  Rep.  562,  and  cases  cited  in  the  cross-reference,  note  there- 
to. 
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JOHNSON"  V.  CHADBOURN  FINANCE  COMPANY. 

[89   Minn.   310,  94   N.  W.   874.] 

INNKEEPEBS,  Who  are.— The  proprietor  of  an  establishment 
who  advertises  and  represents  to  his  guests  that  he  is  keeping  a 
hotel  or  inn,  by  means  of  signs  upon  the  outside  of  the  building, 
posts  notices  in  the  rooms  as  an  innkeeper,  and  advertises  that  there 
is  a  caf6  in  connection  with  his  sleeping  apartments,  cannot  avoid 
his  duties  and  responsibilities  as  innkeeper  by  showing  that  the  caf6 
in  the  same  building  is  owned  and  operated  by  other  persons  and  that 
he   has   no   hand   in   its   management,     (p.   574.) 

INNKEEPEES  are  Prima  Facie  Liable  for  Goods  Lost  by  Fire, 
but  may  discharge  themselves  from  such  liability  by  showing  that 
the  loss  happened  from  an  irresistabl©  force  or  an  unavoidable  ac- 
cident, such  as  by  the  fire  originating  upon  premises  over  which  they 
had  no  control  and  without  fault  or  negligence  on  their  part.  (p. 
576.) 

INNKEEPERS — Burden  of  Proof. — Where  goods  of  a  guest 
are  lost  by  fire  while  in  the  inn,  the  burden  of  proof  is  not  on  him 
to  show  that  the  innkeeper  was  negligent,     (p.  576.) 

Harrison  E.  Frybcrger,  for  the  appellant. 
Wadsworth  &  Wadsworth,  for  the  respondent. 

^^^  COLLINS,  J.  The  defendant  in  this  action,  a  corpora- 
tion, was  the  proprietor  of  what  was  known  as  the  ''Hotel  Ven- 
dome,''  in  the  city  of  Minneapolis.  The  plaintitf  and  his  wife, 
residents  of  Morris,  in  this  fctate,  while  on  their  way  to  Florida, 
stopped  for  a  few  days  at  the  Vendome,  making  preparations 
for  their  journey.  They  were  undoubtedly  transients,  and  were 
in  this  building  when  a  fire  occurred,  February  7,  1902.  They 
lost  a  quantity  of  personal  property,  such  as  wearing  apparel  and 
ornaments,  and  brought  this  action  to  recover  the  value  of  the 
same. 

There  was  a  general  verdict  for  defendant,  and  tlie  jury  also 
answered  three  questions  submitted  to  them  by  tlie  court.  By 
these  answers  they  found  that  the  defendant  was  not  guilty  of 
negligence  by  reason  of  its  failure  to  remove  or  cause  to  ])e 
removed  the  plaintiff's  property  from  the  building  at  tlie  finio 
of  the  fire.  ■^'^  They  also  found  that  the  plaintiiT  was  not  guilty 
of  negligence  contributing  to  the  loss  by  reason  of  his  failure  to 
remove  the  goods  from  his  room,  while  the  third  answer  re- 
lated to  the  value  of  the  goods.  Thereafter  the  plainfilf,  ujion 
a  settled  case,  made  a  motion  for  judgment  notwithstanding  the 
verdict,  or  for  a  new  trial.  This  motion  being  denied,  j)laintiff 
appealed. 
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Tlic  complaint  alleged  that  the  defendant  was  a  hotel  or  iim 
keeper,  and  also  that  the  goods  were  lost  through  its  negligence. 
The  answer  denied  that  the  estahlishnient  in  question  was  a 
hotel  or  inn,  and  thereby  the  burden  of  proof  was  cast  upon  the 
plaintiff  to  show,  by  competent  testimony,  that  the  defendant  was 
such  a  proprietor,  as  alleged  in  the  complaint.  Upon  the  testi- 
mony tlie  court  below  charged  the  jury  that  the  establishment 
was  not  a  hotel  or  an  inn,  within  the  meaning  of  the  law,  and 
that  the  defendant  was  not  a  hotel  or  an  innkeeper.  The  view 
taken  by  the  trial  court  seems  to  have  been  that  the  establish- 
ment was  shown  to  be  nothing  but  a  lodging-house,  and  then 
the  rule  was  applied  governing  common  lodging-house  keepers 
— in  effect,  that  the  plaintiff  could  not  recover  unless  the  de- 
fendant failed  to  exercise  ordinary  care  at  the  time  of  the  fire, 
and  was  thus  guilty  of  negligence  by  reason  of  which  the  goods 
were  lost.  In  instructing  the  jury  upon  the  subject  of  de- 
fendant's negligence,  the  trial  court  also  charged  that  the  bur- 
den of  proof  was  upon  the  plaintiff  to  show  that  the  defendant 
was  negligent. 

1.  The  first  question  which  we  wish  to  consider  grows  out  of 
the  fact  that  the  court  charged  the  jury  that  the  building  in 
question  was  not  a  hotel  or  an  inn,  and  that  the  defendant  was 
not  a  hotel  or  an  inn  keeper.  The  facts  in  relation  to  the  char- 
acter of  the  establishment  were  undisjiuted.  The  building  was 
originally  fitted  up  for  offices  in  the  upper  stories,  with  stores 
upon  the  ground  floor.  One  of  these  stores  bad  been  used 
as  a  restaurant,  tlie  proprietors  being  J\egan  Rrotliers.  '^I'he  de- 
fendant finally  converted  the  upper  stories  of  the  building  into 
first-class  sie('|)ing  apartments.  Tlie  office  was  upon  the  ground 
floor  in  one  of  the  storerooms  before  mentioned.  Tlie  business 
was  conducted,  coiiccdedly,  as  is  the  business  in  anv  large,  first- 
class  hotel,  except  that  the  defendant  itself  did  not  furnish 
meals  for  the  guests.  It  had  "'^■*  no  dining-room  or  cafe.  A 
door  opened  from  the  general  entrance  or  hallway  info  the 
restaurant  or  cafe  before  mentioned,  but  the  defendant  had 
nothing  to  do  with  the  management  or  operation  of  the  cafi''. 
The  establislniieiit  did  not  come  within  the  definition  some- 
times given  to  the  term  "hotel"  or  "inn,"  and  yet  it  answered 
the  description  of  Petc^rsdorf.  who,  in  his  Abridgment,  says  that 
an  inn  is  a  house  for  the  reception  and  entertainment  of  all 
comers  for  gain.  I'hat  the  Vendome  received  and  entertained 
all  comers,  to  the  extent  of  supplying  them  with  rooms,  for 
compensation,  is  not  disputed.     Justice  Best  describes  an  inu 
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as  a  house,  the  owner  of  which  holds  out  that  he  will  receive 
all  travelers  and  sojourners  who  are  willing  to  pay  a  price  ade- 
quate to  the  sort  of  accommodation  provided,  and  who  come 
in  a  state  in  which  they  are  fit  to  be  received.  Other  writers 
have  defined  an  inn  as  a  house  where  a  traveler  is  furnished  with 
everything  he  has  occasion  for  while  on  his  way,  and  that  in  an 
inn  there  must  be  provision  for  the  essential  needs  of  a  traveler 
upon  his  journey — lodging  as  well  as  food.  An  inn  has  often 
been  defined  as  a  place  for  the  lodging  and  entertainment  of 
travelers  and  passengers,  their  horses  and  attendants,  for  a  rea- 
sonable compensation.  There  is  no  doubt  that  circumstances 
and  changes  in  modes  of  life  and  innovations  in  methods  of 
traveling  have  very  much  affected  and  qualified  the  character 
of  hotels  and  inns,  and  consequently  the  definitions  thereof,  of 
fifty  years  ago.  At  that  time  an  inn  was  a  house  where  the  en- 
tertainment was  for  both  man  and  beast — for  one  quite  as  much 
as  for  the  other.  In  these  days  very  few  people  travel  with 
horses,  and  the  old  hostelries  have  almost  entirely  disappeared. 
Few  hotel-keepers  in  the  state,  in  places  of  any  size,  have  barns 
of  their  own  in  connection  with  their  hotels. 

With  tliese  changes  in  the  ways  of  the  traveling  public,  and 
innovations  in  hotel-keeping,  the  definitions  which  have  hereto- 
fore prevailed  must  also  be  changed  and  modified.  In  many 
cities  all  of  the  first-class  places  for  entertainment  of  travelers 
are  conducted  upon  the  European  plan  solely — the  rooms  being 
furnished  and  rented,  and  the  guests  permitted  to  dine  where 
tbey  please — ^^^  or  are  kept  upon  both  European  and  American 
plans.  Usually  there  is  a  cafe  owned  and  operated  by  the  hotel 
proprietor,  but,  as  stated,  in  this  particular  instance  there  was 
none.  Just  wliat  sliould  be  held  if  a  case  presented  itself  where 
there  was  no  cafe  or  restaurant  in  connection  with  such  an  es- 
tablishment, we  are  not  prepared  to  say;  but  here  there  was  a 
cafe  in  the  building — access  thereto  being  afforded  from  the  of- 
fice and  sleeping  apartments  without  going  out  of  doors — and 
it  was  sbown  by  tlie  testimony  tliat  on  the  letter-heads  fur- 
nished by  the  defendant  to  the  guests  of  its  house  it  was  stated 
tliat  there  was  a  "first-class  cafe  in  connection;  popular  prices."' 
And  it  is  not  disputed  that  the  Eegan  Brothers'  cafe  was  referred 
to  in  this  advertisement.  The  building  itself  was  a  hotel,  ac- 
cording to  large  signs  upon  the  outside  thereof — three  or  more 
in  number — announcing  it  as  the  "Hotel  Vendome"  and  as  an 
"European  Hotel."  It  also  appeared  from  the  proofs  tbat  tlie 
defendant  had  availed  itself  of  the  innkeeper's  law  (Geu.  Stats. 
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1894,  sec.  7997  et  seq.),  by  posting  notices  in  each  room,  wherel)y 
the  proprietor  attempted  to  restrict  its  liability  to  the  occupants 
of  the  rooms  in  case  of  loss  of  property.  If  the  establishment 
was  not  a  hotel  or  inn,  it  was  masquerading  as  one ;  and  we  are 
of  the  opinion  that  the  proprietor  would  have  promptly  re- 
sented a  charge  made,  before  the  fire,  that  it  was  nothing  but 
a  lodging-house. 

Upon  the  ground  of  public  policy^  we  think  it  must  be  held 
that  where  the  proprietor  of  such  an  establishment  as  this  was 
advertises  and  represents  to  his  guests  that  he  is  keeping  a  hotel 
or  inn — a  public  place  for  the  entertainment  of  transient  guests 
• — by  means  of  signs  upon  the  outside  of  the  building,  posts 
notices  in  the  rooms  as  an  innkeeper,  and  advertises  and  rep- 
resents that  there  is  a  cafe  in  connection  with  his  sleeping  apart- 
ments, thus  representing  to  them  that  he  furnishes  not  only 
rooms,  but  meals,  he  must  be  bound  thereby,  and  cannot  avoid  his 
duties  and  responsibilities  as  a  hotel  or  an  inn  keeper  by  simply 
showing  that  the  cafe  in  the  same  building  is  owned  and  operated 
by  otlier  persons,  and  that  he  has  no  hand  or  voice  in  its  man- 
agement. 

2.  The  second  question  in  this  case,  of  importance,  is  as  to 
the  ^^^  extent  of  an  innkeeper's  liability.  Tliat  he  has  been 
held  to  very  stringent,  unyielding  rule  in  this  respect  is  man- 
ifest from  an  examination  of  the  cases.  The  policy  of  tJie  law 
has  been  to  render  him  liable  to  the  same  extent  as  a  common 
carrier  of  goods  for  liire,  although  there  has  been  much  doubt 
expressed  as  to  this  extraordinary  responsibility  in  some  cases. 
That  the  law  rcquiries  of  him  extraordinary  diligence  in  many 
respects — such  as  the  care  of  his  guests'  baggage  or  other  prop- 
erty which  has  been  confided  to  his  actual  custody — tlicre  can 
be  no  doubt. 

In  tlie  case  of  Lusk  v.  Belote,  22  ]\rinn.  468.  the  common-law 
rule  was  adopted,  and  it  was  held  that  a  landlord  is  responsible 
for  tlie  loss  in  liis  inn  of  the  goods  of  a  traveler  wlio  is  his 
guest,  exccjit  when  such  loss  arises  from  the  negligence  of  the 
guest,  or  the  act  of  God  or  of  the  public  enemy.  There  the 
guest's  goods  had  Iseen  stolen  from  his  room.  It  must  ])e  ad- 
mitted that  there  has  heen  a  strong  indisposition  upon  the  part 
of  courts  to  admit  of  any  relaxation,  just  or  unjust,  of  this 
rule,  and  it  has  been  applied  to  all  classes  of  public  hotels.  In 
Edwards  on  Bailments,  section  4G2,  it  is  stated  as  a  reason  for  so 
fctringent  a  rule  that  it  was  established  in  a  period  when  theft 
and  robbery  were  quite  frequent,  and  innkeepers  were  thought 
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to  have  many  opportunities,  and  some  temptations,  to  combine 
and  connive  with  rufhans  and  others  in  the  plunder  of  strangers, 
and  that  it  has  been  continued  in  more  modern  times  on  tlie 
ground  of  public  utility  and  convenience.  In  two  cases  the 
reason  for  the  continuance  of  such  a  doctrine  has  been  dis- 
cussed with  great  vigor,  and,  under  the  circumstances  there  ap- 
pearing, not  improperly :  Hulett  v.  Swift,  33  N.  Y.  571,  88  Am. 
Dec.  405;  Wilkins  v.  Earle,  44  N.  Y.  172,  4  Am.  Eep.  G55. 
But  the  fact  is  that,  in  nearly  all  of  the  cases  supporting  the  doc- 
trine of  absolute  liability,  unexplained  thefts  or  losses  of  prop- 
erty were  involved.  No  distinction  was  made  between  goods 
stolen,  and  goods  destroyed  by  fire,  for  which  the  landlord  was 
in  no  manner  responsible.  That  there  might  be  a  well-de- 
fined distinction  does  not  seem  to  have  been  thought  of. 

But  it  must  be  admitted  that  the  logical  consequence  of  tlie 
strict  rule  is  that  no  discrimination  can  be  made  between  losses 
^^"  arising  from  thefts  by  other  guests,  or  by  servants,  and 
those  which  result  from  such  an  entirely  distinct  cause  a?  an 
accidental  fire.  However,  in  a  number  of  states  there  has  })een 
a  departure,  and  there  has  been  adopted  what  is  called  the  "rule 
of  prima  facie  liability,'^  and  there  are  also  decisions  in  England 
to  the  same  effect.  The  doctrine  is  thus  stated  in  16  American 
and  English  Encyclopedia  of  Law,  second  edition,  536 :  "An 
innkeeper  is  prima  facie  lialjle  for  the  loss  of  goods  in  his  charge, 
but  may  discharge  himself  by  showing  that  it  happened  by 
irresistilde  forces,  though  not  the  act  of  God  or  a  public  enemy, 
or  by  inevitable  accident,  or  otherwise,  without  fault  or  negli- 
gence on  his  part";  a  number  of  cases  being  cited  in  support 
thereof.  Cutler  v.  Bonney,  30  Mich.  259,  18  \m.  IJop.  12:.  and 
Merritt  v.  Claghorn,  23  A^t.  177,  are  very  strong  (tpinioiis  In 
support  of  this  rule,  and  in  them  the  subject  is  discussed  with 
much  force  and  ability.  A'ance  v.  Throckmorton,  5  Bush  (Kv.), 
41,  96  Am.  Dec.  327.  is  also  a  strong  case  in  support  of  this  view. 
See,  also,  cases  cited  in  note  to  16  Am.  &  Eng.  Ency.  of  Law, 
2d  ed.,  538. 

Conceding  that  the  rigorous  rule  before  stated  was  just  and 
necessary  in  its  day,  there  never  was  any  reason  or  foundation 
for  it  in  cases  where  the  loss  was  occasioned  by  an  accidental 
fire,  for  wliich  the  landlord  was  not  responsible,  and  when  no 
negligence  in  connection  therewith  could  be  attriluited  to  him. 
In  the  present  case  the  fire  originated  upon  premises  not  oc- 
cupied by  the  defendant,  and  over  which  it  had  no  control,  al- 
though in  the  same  building.     Erom  the  record,  it  docs  not  ap- 


676  American  State  Eeports,  Vol.  99.  [Minn. 

pear  that  the  fire  spread  into  that  part  of  the  building  occupied 
by  the  defendant  through  i^  negligence;  and,  as  before  stated, 
the  jury  found,  in  answer  to  a  special  question,  that  the  defend- 
ant was  not  negligent  in  any  manner  which  contributed  to  the 
loss.  With  these  conflicting  rules  in  respect  to  the  liability  of 
the  proprietor  of  a  hotel  or  inn,  we  are  justified  in  stating  one 
to  govern  this  case  which  is  more  jiist  and  sensible  than  tlie 
common-law  doctrine,  before  referred  to;  but  we  are  not  quite 
willing  to  go  to  the  extent  that  some  of  the  courts  have,  and 
absolve  the  landlord  from  all  liability  in  case  of  loss  through 
tliefts  if  he  can  show  that  they  were  unavoidable  accidents,  or 
were  otherwise  committed  without  fault  or  negligence  on  his 
part.  We  do  not  tliink  that  the  landlord  of  a  public  ^*®  hotel 
or  inn  should  in  every  case  of  loss  be  held  responsible  to  the 
same  extent  as  a  common  carrier,  and  that  under  some  circum- 
stances they  do  not  stand  upon  precisely  the  same  footing.  Pub- 
lic policy  does  not  require  it,  nor  is  such  a  doctrine  reasonable. 

We  therefore  adopt  what  is  known  as  the  "rule  of  prima 
facie  liability.''  All  losses  of  property  incurred  by  guests  at  a 
public  hotel  or  inn  by  fire  are  prima  facie  due  to  the  negligence 
of  the  proprietor,  but  he  may  discharge  or  relieve  himself  from 
liability  by  showing  that  the  loss  happened  by  an  irresistible  force 
or  unavoidable  accident,  such  as  a  fire  originating  upon  promises 
over  which  he  had  no  control,  without  fault  or  negligence  on  his 
part.  This  doctrine  does  not  infringe  upon  the  common-law 
rule,  which  makes  him  responsible  for  all  thefts  from  within 
bis  bouse,  or  unexplained,  whether  committed  by  guests,  serv- 
ants, or  strangers,  upon  the  general  principle  that  an  innkeeper 
guarantees  the  good  behaviour  of  all  who  may  be  under  his  roof 
— particularly  his  servants.  The  doctrine  which  we  adopt,  and 
which  must  control  this  case,  is  that  an  action  cannot  be  main- 
tained against  a  hotel  or  inn  keeper  by  a  guest  to  recover  for 
property  lost  by  fire  which  was  occasioned  by  unavoidable  casu- 
alty or  superior  force,  and  without  any  negligence  on  the  part 
of  the  innkeeper  or  his  servants.  A  landlord  is  not  liable  for  a 
loss  by  fire  haj)pening  through  a  cause  beyond  his  control.  Tie 
must  be  reasonal)ly  diligent  under  the  circumstances  known  to 
exist  after  the  fire  breaks  out,  but  it  is  not  necessary  that  he 
should  be  extrenielv  vigilant  or  cautious. 

This  rule  is  more  in  accordance  with  our  views  of  justice,  and 
will,  we  boliove.  commend  itself  to  all.  As  before  stated,  the 
jurv  found  tlint  tbore  was  no  iie^'ligenre  on  the  part  of  either 
plaintiff  or  defendant.     If  this  cause  had  been  properly  sub- 
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mitted  to  the  jury,  and  the  jury  had  been  instructed  along 
the  lines  herein  indicated,  judgment  could  properly  have  been 
ordered  for  the  defendant,  but  such  was  not  the  case.  The  trial 
court  was  in  error  not  only  as  to  the  nature  of  the  establishment 
kept  by  the  defendant,  but  it  also  charged  that  the  burden  of 
proof  was  upon  the  plaintiff  to  show  that  the  defendant  was 
negligent.  Such  is  not  the  rule,  under  the  doctrine  of  prima 
facie  liability,  herein  indorsed. 

^^®  3.  The  question  of  the  extent  of  defendant's  liability 
(that  is,  for  what  goods  the  plaintiff  may  recover)  is  not  before 
us.  It  does  not  seem  to  have  been  in  controversy  in  the  court 
below,  for,  without  objection,  the  jury  was  permitted  to  find  the 
value  of  all  the  goods  lost  by  plaintiff.  By  not  discussing  this 
question  we  do  not  want  to  be  understood  as  indorsing  this  view. 
That  question  can  be  considered  after  it  has  been  passed  upon 
by  the  court  below. 

Order  reversed  and  new  trial  OTanted. 


THE  LIABILITY  OF  INNKEEPERS  FOR  INJURY  TO,  OR  LOSS 
OF,    THE   PROPERTY   OF   THEIR   GUESTS.* 

I.    Nature  of  the  Liability. 

a.  Insurers. 

b.  Liable  for  Negligence. 

c.  Must  Show  Circumstances  of  Loss. 

d.  Goods  Subject  to  Deterioration. 

e.  Liability  for  Loss  from  Fire. 

II.    Relation  of  the  Guest  and  Innkeeper  must  Exist. 

a.  In  General. 

b.  Difference  Between  Boarders  and  Guests. 

m.     When  the  Liability  Attaches  and  Ends. 

a.  As  soon  as  Intrusted  to  His  Care. 

b.  When  Goods  are  Infra  Hospitium. 

c.  When  Leaving  the  Hotel. 

d.  Liability  for  Goods  Left  After  Guest's  Departure. 

1.  Merely  as  Bailee. 

2.  Has  Reasonable  Time  to  Remove  Goods. 

3.  Effect  of  Intention  to  Return. 

4.  Character  of  the  Property. 

rV.     For  What  Goods  Liable. 

a.  Opposing  Views. 

b.  Money. 

c.  Goods  for  Sale  or  Show. 

V.     Power  to  Make  Reasonable  Regulations  and  Limit  Liability. 

a.  Guest  Must  Comply  Therewith. 

b.  Limiting  Liability  by  Statute. 

*RKKF,RENCI  S  TO  MONOGRAPHIC  NOTES. 

Extent  of  innkeepers'  liability,  when  it  begins  and  ends:  7  Am.  Dec.  452. 
For  what  goods  innkeepers  are  liable:  69  Am.  Dec.  229. 
Negligence  of  guest  barring  action  for  robbery:   11  Am.  Rep.  777. 
Liability  of  innkoepcrs  fur  bagi^age:  20  Am.  St.  Rep.  33S;  IS  Am.  Kep.  130. 
Am.    St.    Rep.,    Vol.    99— 3f 
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1.  Nature  of  such  Statutes. 

2.  To  be  Strictly  Construed. 

A.  Posting  of  Notice. 

B.  Establishing  Safe  Place. 

C.  What  Goods  They  Embrace. 

VI.  Defenses  to  the  Action. 

a.  Contributory  Negligence. 

1.  Generally. 

2.  Failure  to  Lock  the  Door. 

3.  Intoxication. 

b.  Illegality. 

1.  Lack  of  License  by  Landlord. 

2.  Illegal  Acts  of  the  Guest. 

c.  Guest  Taking  Exclusive  Control  of  Goods,  or  Depositing 

Them  with  Other  Guest. 

d.  Want  of  Authority  In  Servant. 

VII.  Nature  of  the  Action. 
VIII.     Measure  of  Damages. 

IX.     Liability  to  Boarders. 
X.     Liability  of  Eestaurant-keepers. 

I.     Nature  of  the  Liability. 

a.  Insurers. — The  authorities  are  by  no  means  hannonious  in 
defining  the  liability  of  an  innkeeper  for  the  loss  of,  or  injury  to, 
the  property  of  hia  guests,  and  three  distinct  views  have  been  taken 
in  this  connection.  The  doctrine  which  is  the  strongest  numerically 
is  the  one  regarding  the  innkeeper  as  an  insurer  of  the  property  of 
his  guests,  and  liable  therefor  unless  the  loss  or  injury  was  caused 
by  an  act  of  God,  or  a  public  enemy,  or  by  the  fault,  direct  or 
implied  of  the  guest:  ^lateer  v.  Brown,  1  Cal.  221,  52  Am.  Dec.  30,'i; 
Pinkerton  v.  Woodward,  33  Cal.  557,  91  Am.  Dec.  657;  Murray  v. 
Marshall,  9  Colo.  482,  59  Am.  Eep.  152,  13  Pae.  589;  O'Brien  v. 
Vaill,  22  Fla.  637,  12  Am.  St.  Kcp.  219,  1  South.  137;  Coskerv  v. 
Nagle,  83  Ga.  696,  20  Am.  St.  Rep.  333,  10  S.  E.  491;  WeiscngeV  v. 
Taylor,  64  Ky.  (1  Bush)  275,  89  Am.  Dec.  626;  Shaw  v.  Berry.  31 
Me.  47b,  52  Am.  Dec.  628;  Nororo&s  v.  Norcross,  53  Me.  163;  Mason 
V.  Thompson,  26  Mass.  (9  Pick.)  280,  20  Am.  Dec.  471;  Lusk  v. 
Belote,  22  Minn.  468;  Olson  v.  Grossman,  31  Minn.  222,  17  N.  W. 
375;  Sibley  v.  Aldrieh,  33  N.  H.  553,  66  Am.  Dec.  745;  Ramaley  r. 
Leland,  43  X.  Y.  539,  3  Am.  Rep.  728;  Wilkins  v.  Earle,  44  N.  Y.  172, 
4  Am.  Rep.  655;  Wies  v.  Hoffman  House,  28  Misc.  Rep.  225.  59  N.  Y. 
Supp.  38;  Neal  v.  Wilcox,  49  N.  C.  (4  Jones)  14(5,  67  Am.  Dec.  266; 
Ilouser  v.  Tully,  62  Pa.  St.  92,  1  Am.  Rep.  390;  Manning  v.  Wells, 
28  Tenn.  (9  Humph.)  746,  51  Am.  Dec.  688;  Morgan  v.  Ravey.  6  Hurl, 
d  N.  265,  30  L.  J.  Ex.  131;  Richmond  v.  Smith,  2  Man.  &  R.  235,  8 
Barn.  &  G.  9.     And  see  Minton  v.  Courtney,  2  X.  G.   (1  Hayw.)   40. 

The  reasons  for  tlie  cstaV)lishment  of  this  rule  are  clearly  set  forth 
in  Hulett  v.  Swift,  33  X.  Y.  571,  88  Am.  Dec.  405,  affirming  42  Barb. 
230,  in  the  following  language:   "This  custom,  like  that  in   the  kin- 
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dred  case  of  the  common  carrier,  had  its  origin  in  considerations  of 
public   policy.     It   was   essential   in   the   interests   of   the   realm   that 
every  facility  should  be  furnished  for  secure  and   convenient  inter- 
course between  different  portions  of  the   kingdom.     The   safeguards, 
of  which  the  law  gave  assurance  to  the  wayfarer,  were  akin  to  those 
which  invested  each  English  home  with  the  legal  security  of  a  castle. 
The  traveler  was   peculiarly   exposed   to    depredation   and   fraud;    he 
was   compelled  to   repose   confidence   in   a   host,   who   was   subject   to 
constant  temptation,  and  favored  with  peculiar  opportunities,  if  he 
chose  to  betray  his  trust.     The  innkeeper  was  at  liberty  to  fix  his 
own  compensation,  and  enforce  summary  payment;  his  lien,  then,  as 
now,  fastened  upon  the  goods  of  his  guest  from  the  time  they  came  to 
his   custody.     The   care    of   the   property   was   usually   committed   to 
servants,   over  whom  the  guest  had  no  control,  and  who  had  no  in- 
terest in  its  preservation,  unless  their  employer  was  held  responsible 
for  its  safety.     In  case  of  depredation  by  collusion,  or   of  injury  or 
destruction,  by  neglect,  the  stranger  would,  of  necessity,  be  at  every 
possible  disadvantage;  he  would  be  without  the  means  either  of  prov- 
ing gaiilt  or  of  detecting  it.     The  witnesses  to  whom  he  must  resort 
for  information,  if  not  accessories  to   the  injury,  would,   ordinarily, 
be  in  the  interest  of  the  innkeeper.     The  sufferer  would  be  deprived, 
by  the  very  wrong  of  which  he  complained,  of  the  means  of  remaining 
to   ascertain  and  enforce  his   rights,  and  redress  would  be  welluigh 
hopeless,  but   for  the  rule   of  law  casting   the  loss  on  the   party  in- 
trusted with   the   custody  of  the   property,   and  paid  for  keeping  it 
safely. 

"The  considerations  of  public  policy  in  which  the  rule  had  its 
origin  forbid  any  relaxation  of  its  rigor.  The  number  of  travelers 
was  few,  when  this  custom  was  established  for  their  protection.  The 
growth  of  commerce  and  increased  facilities  of  communication  have 
so  multiplied  the  class  for  whose  security  it  was  designed,  that  its 
abrogation  would  be  the  removal  of  a  safeguard  against  fraud,  in 
which  almost  every  citizen  has  an  immediate  interest.  The  rule  is 
in  the  highest  degree  remedial.  No  public  interest  would  be  pro- 
moted by  changing  the  legal  effect  of  the  implied  contract  between 
the  host  and  the  guest,  and  relieving  the  former  from  his  common-law 
"  liability." 

The  innkeeper  is  liable  without  actual  fault  or  neglect  on  his  part, 
which  is  presumed  and  need  not  be  proved;  and  the  fact  that  he  was 
not  negligent  on  his  part,  but  actually  diligent  in  attempting  to  pre- 
serve the  property  of  his  guests,  is  no  bar  to  an  action  for  their  loss: 
Shaw  V.  Berry,  31  Me.  478,  52  Am.  Dec.  628;  Pettigrew  v.  Banniin, 

11  Md.  434,  69  Am.  Dec.  212;  Burrows  v.  Trieber,  21  Md.  320,  83  Am. 
Dec.  590;  Carter  v.  Ilobbs,  12  Mich.  52,  83  Am.  Dec.  762;  l^.nttcrson 
V.  Vogel,  10  Mo.  App.  235;  Cheesebrough  v.  Taylor,  12  Abb.  Pr.  227; 
Willard   V.    Eeinhardt,    2   E.    D.    Smith,    148;    Van    Wyck    v.    Howard, 

12  How.  Pr.  147;  Fowler  v.  Dorlon,  24  Barb.  384;  Shultz  v.  Wail.  134 
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Pa.  St.  262,  19  Am.  St.  Rep.  6S6,  19  Atl.  7-42;  Jalie  v.  Cardinal,  35 
Wis.  118. 

The  burden  of  provincr  that  the.  loss  of  the  goods  was  due  to  the 
negligence  of  the  guest  liiniself,  of  a  companion  of  his,  or  an  act  of 
irresistible  force,  is  on  the  innkeeper:  Dunbier  v.  Day,  12  Neb.  590, 
41   Am.   Rep.   772,   12   N.   W.   109. 

In  Treiber  v.  Burrows,  27  Md.  130,  it  was  held  that  as  to  baggage, 
an  innkeeper  stood  on  the  same  footing  as  a  carrier  of  passengers. 
That  his  liability,  tliough  not  precisely  the  same,  is  analogous  to 
that  of  a  common  carrier,  see  Batterson  v.  Vogel,  10  Mo.  App.  23J5, 

b.  Liable  for  Negligence. — The  second  view  is  that  he  is  prima 
facie  liable  for  the  loss  of  goods  in  his  charge;  but  he  may  relievo 
himself  from  this  liability  by  showing  that  they  were  not  lost  by 
his  negligence  or  default,  the  burden  of  proof  in  such  case  being 
on  him:  Metcalf  v.  Hess,  14  111.  129;  Johnson  v.  Richardson,  17  111. 
302,  63  Am.  Dec.  369;  Eden  v.  Drey,  75  HI.  App.  102;  Ilulbert  v. 
Eartman,  79  111.  App.  289;  Hill  v.  Owen,  5  Blatchf.  (Ind.)  323,  35 
Am.  Dec.  124;  Laird  v.  Eichold,  10  Ind.  212,  71  Am.  Dec.  323;  Baker 
V.  Dessauer,  49  Ind.  28;  Bowell  v.  De  Wald,  2  Ind.  App.  303,  50 
Am.  St.  Rep.  240,  28  N.  E.  430;  Newson  v.  Axon,  1  McCord  (S.  C), 
.509,  10  Am.  Dec.  685;  Howth  v.  Franklin,  20  Tex.  798,  73  Am. 
Dec.  218;  Dawson  v.  Chamney,  D.  &  M.  348,  5  N.  B.  164. 

Metcalf  v.  Hess,  14  HI.  129,  and  Hill  v.  Owen,  5  Blaekf.  (Ind.) 
323,  35  Am.  Dec.  124,  which  establislied  this  doctrine  in  Illinois 
and  Indiana,  were  cases  dealing  with  the  liability  of  an  innkeeper 
for  tho  death  of  a  horse,  in  the  former  of  which  it  was  said:  "It  is 
^  harsh  rule  which  makes  a  person  in  any  case  res]ionsil)le  for  a 
loss  which  has  occurred  without  any  fault  of  his,  and  it  can  only  be 
justified  upon  grounds  of  public  policy,  and  in  consideration  of  tlie 
numerous  opportunities  afforded  by  the  nature  of  his  business,  for 
frauihilent  combination  an<l  clandestine  dealing,  to  the  injury  of 
tlie  owner  of  the  pro|)i'rty.  The  rule  ought  not  to  be  extended  be- 
yond the  reasnii  in  which  it  originated.  An  innkeejicr  can  have  no 
motive  to  destroy  the  iinimal  of  his  guest,  and  tliere  is  not  the  same 
reason  for  holding  liiin  responsil)le,  at  all  events,  for  sucli  a  loss, 
as  there  would  be  a  common  carrier,  or  even  an  innkeeper,  for  tlie 
loss  of  goods  which  had  disappeared  from  his  jxjssession;  liccausc, 
in  the  latter  case,  he  may  have  converted  the  goods  to  his  own  use, 
wliile  in  tlie  former  he  would  gain  notliing  by  the  death  of  the 
animal."  Tho  rule,  however,  is  not  confined  to  tlie  loss  of  animals, 
but  extends  to  the  other  personal  jiroperty  of  the  guest. 

C.  Must  Show  Circumstances  of  Loss. — The  tliiril  view,  in  reality 
an  offshoot  of  the  one  just  disi-usscd,  is  that  the  innkeeper  is  dis- 
(diiirged  by  showing  how  the  accident  liaj'pened ;  that  it  occurred 
by  inevitable  accident  or  irresistible  force,  although  the  accident 
nii^'ht  not  amount  lo  what  is  known  us  an  act  of  God,  and  the  force 
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might  not  be  the  power  of  a  common  enemy:  Mcrritt  v.  Claghorn, 
23  Vt.  177.  In  MeDaniels  v.  Robinson,  26  Vt.  316,  62  Am.  Dee.  574, 
Chief  Justice  Eedfield  said:  "I  do  not  think  a  jury  could  be  allowed 
to  exonerate  an  innkeeper  from  the  loss  of  the  goods  of  his  guest 
upon  presumption  merely,  or  indeed  without  proof  of  some  of  the 
circumstances  ordinarily  attending  the  breaking  of  a  house  securely 
fastened.  It  is  the  distinctive  peculiarity  of  this  species  of  bail- 
ment that  the  host  is  prima  facie  holden  for  the  restitution  of  the 
goods  of  his  gnests.  And  to  make  this  rule  of  any  practical  utility, 
it  is  indispensable  to  hold  the  host  to  proof  of  the  mode  in  which 
the  goods  were  taken  from  him,  and  that  it  was  without  any  fault 
or  negligence  on  his  part. 

"And  if  his  house  is  properly  secured,  and  the  goods  properly 
guarded,  ....  it  is  fairly  supposable  that  some  trace  of  its  de- 
parture may  ordinarily  be  found.  And  when  a  case  occurs  that  pos- 
sibly or  probably  professional  robbers  may  have  succeeded  in  eloin- 
ing  money  or  other  goods  without  leaving  footprints,  it  is  better 
that  the  innkeeper  should  be  held  liable  until  he  can  prove  the  mode 
of  the  loss  than  that  so  beneficial  a  rule  of  law,  and  one  so  indis- 
pensable to  the  quiet  and  comfort  of  travelers,  should  be  virtually 
demolished." 

In  Kisten  v.  Hiklebrand,  48  Ky.  (9  B.  Mon.)  72,  48  Am.  Dec.  416, 
the  court  held  that  he  would  not  be  liable  for  any  loss  occasioned 
by  external  force  or  robbery;  and  in  Woodworth  v.  Morse,  18  La. 
Ann.  156,  that  he  would  be  responsible  where  their  effects  were 
stolen,  but  not  if  he  showed  that  force  and  arms,  or  extraordinary 
violence,  were  used  in  accoiuplishing  that  object. 

d.  Goods  Subject  to  Deterioration. — In  Howe  Mach.  Co.  v.  Pease, 
49  Vt.  477,  after  stating  the  rule  that  the  loss  of  goods  at  an  inn 
will  be  presumptive  evidence  of  the  innkeeper's  negligence,  but  that 
he  vaay  repel  this  presumption  by  showing  no  negligence,  or  inevita- 
ble casualty  or  superior  force,  the  court  proceeded:  "This  rule  of 
law  is  of  universal  application  as  to  all  species  of  property  put  in 
charge  of  the  landlord  by  the  guest.  But  when  the  matter  of  fact, 
whether  the  landlord  is  in  fault  in  a  particular  case,  is  being  in- 
quired into  and  ascertained,  in  the  application  of  the  rule  to  differ- 
ent species  of  property  and  different  conditions  of  property,  coun- 
ter presumptions  are  often  met  which  exonerate  the  landh)rd  from 
any  fault.  Animals  subject  to  disease;  cutlery  and  machinery,  lia- 
ble to  rust;  fresh  fruits  and  fisli,  liable  to  decay — possess  within 
themselves  the  germs  and  susceptibilities  that  that  work  imt  such 
results.  If  a  horse  becomes  suddenly  diseased,  with  the  botts  or 
other  malady,  or  if  fruits  perish  in  the  package  as  delivered  to  the 
landlord,  the  natural  presumption  is  that  this  condition  occurred  in 
the  due  course  and  order  of  things,  and  from  the  inlierent  qualities 
of  the  property;  and  the  imputed  fault  or  negligence  of  the  landlord 
is   repelled." 
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e.  LiabiUty  for  Loss  from  Fire.— The  liability  of  innkeepers  for 
loss  originating  from  fire  has  caused  much  discussion  among  the 
authorities,  and  many  of  them  are  inclined  to  relax  the  rigor  of  the 
rule  holding  them  responsible,  even  in  the  absence  of  neglect  on  tlieir 
part. 

The  cases  which  hold  the  innkeeper  responsible  for  loss  by  fire 
not  originating  from  their  negligence,  have  been  severely  criticised. 
Mr.  Justice  Campbell,  in  Cutler  v.  Bonney,  30  Mich.  259,  18  Am. 
Rep.  127,  speaking  in  this  connection,  said:  "The  doctrine  imposing 
such  a  liability  may  be  said  to  rest  entirely  on  what  was  said  by 
Justice  Porter,  in  Hulett  v.  Swift,  33  N.  Y.  571,  88  Am.  Dee.  405. 
In  that  case  the  subject  is  discussed  at  some  length,  and  with  much 
ability.  But  no  foundation  is  shown  there  for  the  doctrine  asserted, 
beyond  remarks  which  are  confessedly  opposed  to  the  text-books, 
and  which  were  foreign  to  what  was  actually  decided  in  the  cases 
where  they  are  found.  The  whole  opinion  of  the  learned  judge  is 
open  to  the  same  criticism;  as  he  himself  declares  the  point  dis- 
cussed did  not  really  arise,  inasmuch  as  no  proof  was  introrluoed 
changing  the  presumption  raised  by  law  against  the  defendant.  The 
opinion  was  not  unanimous,  and  the  dissent  of  Judge  Deuio  would 
detract  much  from  its  force,  even  if  it  had  been  pertinent  to  the 
'  facts. 

"Opposed  to  this  is  the  case  of  Merritt  v.  Claghorn,  23  Vt.  177, 
in  which  Judge  Redfield,  delivering  the  opinion  of  the  court,  rcnclHil 
the  conclusion  that  where  there  was  no  negligence  there  was  no 
responsibilit;/  for  loss  by  fire.  This  opinion  is  an  able  one,  and  waa 
not  given  beyond  the  facts.  It  has  'been  both  approved  and  criti- 
cised, but  no  occasion  has  heretofore  arisen  to  consider  its  correct- 
ness upon  similar  facts.  Vance  v.  Throckmorton,  68  Ky.  (5  Bu^-h) 
41,  96  Am.  Dec.  327,  is  to  the  same  effect,  but  there,  too,  the  deci- 
siini  iniglit  have  rested  on  other  grounds,  and  its  authority  is  thcro- 
foro  diminished":  See,  also,  Johnson  v.  Chadbourne  Finance  Co. 
(principal  case),  89  Minn.  310,  94  N.  Y.  870,  ante,  p.  571. 

The  ease  of  llulett  v.  Swift,  33  N.  Y.  571,  88  Am.  Dec.  405,  ad- 
verted to  in  the  above  quotation,  occasioned  the  passage  of  a  stat- 
ute providing  that  no  innkeeper  should  be  liable  for  loss  or  dainage 
to  the  goods  of  his  guests  by  fire,  unless  it  should  appear  that  such 
\v!us  t  lie  work  of  an  incendiary,  and  occurred  without  the  fault  or 
negligence  of  the  innkeeper.  Construing  this  statute,  the  court  liei<i 
that  the  burden  was  upon  the  innkeeper  to  show  that  the  fire  was 
:in  incendiary  one,  and  that  there  was  no  negligence  on  his  part; 
and  that  negligence  wliich  precedes  and  facilitates  the  conunis^ion 
of  the  iTiinc  was  a><  much  within  the  statute  as  the  negligent  omis- 
sion to  protect  and  remove  the  property  of  the  guest  after  the  fire 
haii    commenced:   Faucet t   v.   Nichols,   64    X.   Y.   377. 

In  Maine  by  st;itute,  innliolders  are  made  answerable  to  their 
"ne>ts,  in  I'ase  of  loss  hy  fire,  unly  for  i)i-(|inar\'  and  reason;i,ble  care 
in   tlie   custody   of   tlioir   projierty:    I-tiiniliam    v.    Vouiig,   72    Me.   273. 
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A  fire  is  not  within  the  meaning  of  the  phrase,  "irresistible  super- 
human cause,"  as  used  in  the  California  statute,  such  being  equiv- 
alent to  the  words  "act  of  G-od,"  and  not  relieving  from  liability 
unless  the  fire  was  started  by  lightning  or  some  superhuman  agency: 
Fay  V.  Pacific  Imp.  Co.,  93  Cal.  253,  27  Am.  St.  Eep.  198,  28  Pac. 
P43,  aflSrming  93  Cal.  253,  26  Pac.  1099. 

II.     Relation  of  Guest  and  Innkeeper  must  Exist. 

a.  In  General. — ^Before  liability  as  an  innkeeper  can  be  made  to 
attach,  it  is  absolutely  necessary  that  the  relation  of  guest  and  host 
exist:  Thickstun  v.  Howard,  8  Blackf.  (Ind.)  535;  Carter  v.  Hobbs, 
12  Mich.  52,  83  Am.  Dec.  762;  Centlivre  v.  Ryder,  1  Edm.  Sel.  Cas. 
273;  Coykendall  v.  Eaton,  55  Barb.  188,  37  How.  Pr.  438;  Strauss 
V  County  Hotel  etc.  Co.,  12  Q.  B.  Div.  27.  Where,  therefore, 
the  plaintiff  was  the  guest  of  a  club,  which  gave  a  banquet  at  an 
inn,  which  he  attended  on  the  invitation  and  at  the  expense  of  the 
club,  and  at  which  he  lost  his  hat,  it  was  held  that  the  innkeeper 
was  not  liable,  he  acting  merely  as  caterer:  Amey  v.  Winchester,  68 
N.  H.  447,  73  Am.  St.  Rep.  614,  39  Atl.  487. 

A  conflict  has  arisen  as  to  whether  the  relation  of  guest  and  host 
arises  where  the  plaintiff  leaves  property  of  his  at  the  inn,  but 
does  not  receive  entertainment  there  himself.  In  Russell  v.  Fagan, 
7  Houst.  (Del.)  389,  8  Atl.  258,  and  Mason  v.  Thompson,  26  Mass. 
(9  Pick.)  280,  20  Am.  Dec,  745,  it  was  held  such  person  was  a  guest, 
and  entitled  to  recover  for  the  loss  of  a  horse,  which  had  been  de- 
livered to  the  innkeeper:  See,  also,  McDaniels  v.  Robinson,  26  Vt. 
316,  62  Am.  Dec.  574.  Other  authorities  entertain  a  different  view, 
holding  that  in  such  case  he  is  liable  only  as  an  ordinary  bailee  for 
hire:  Healey  v.  Gray,  68  Me.  489,  28  Am.  Rep.  80;  Grinnell  v.  Cook, 
3  Hill,  485,  38  Am.  Dee.  663;  Ingullsbee  v.  Wood,  33  N.  Y.  577,  88 
Am.   De<!.  405. 

b.  DifPerence  Between  Boarders  and  Guests. — The  fact  that  a  per- 
son is  living  at  an  inn  is  not  of  controlling  importance  in  determin- 
ing the  relation  existing  between  him  and  the  owner  thereof.  It 
is  necessary  that  he  be  living  there  as  guest  and  not  boarder,  for 
as  to  the  latter  the  innkeeper  is  not  held  to  the  same  high  degree 
of  care,  but  only  as  bailee:  Chamberlain  v.  Masterson,  26  Ala.  371; 
Haff  V,  Adams  (Ariz.),  59  Pac.  Ill;  Russell  v.  Fagan,  7  Houst.  (Del.) 
389,  8  Atl.  258;  Vance  v.  Throckmorton,  68  Ky.  (5  Bush)  41,  96  Am. 
Dec.  327;  Taylor  v.  Downey,  104  Mich.  532,  53  Am.  St.  Rep.  472, 
62  X.  W.  716;  Neal  v.  Wilcox,  49  N.  C.  (4  Jones)  146,  67  Am.  Doc. 
266;  Manning  v.  Wells,  28  Tenn.  (9  Humph.)  746,  51  Am.  Dec.  68S. 
"An  establishment  may  have  a  double  character,"  said  the  court 
in  Haff  v,  Adams  (Ariz.),  59  Pac.  Ill,  "being  both  a  boarding- 
house  and  an  inn.  In  respect  to  transient  persons,  who,  without 
any   stipulated    contract,    remain    from    day    to    day,   it    would    be    an 
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inn;  while  as  to  those  residing  there  under  special  contracts,  it 
would  be  a  boarding-house:  Hale  on  Bailments,  262,  and  cases  cited. 
*In  this  country,  hotel-keepers  act  in  a  double  capacity,  being 
both  innkeepers  and  boarding-house  keepers.  As  innkeepers  they 
entertain  travelers  and  transient  persons — those  who  come  without 
bargain  as  to  time  and  price,  and  go  away  at  pleasure,  paying  only 
for  actual  entertainment  received.  As  boarding-house  keepers  thoy 
entertain  residents  and  regular  boarders  for  definite  lengths  of  time, 
and  at  special  prices^  previously  agreed  upon':  Lawrence  v.  How- 
ard,  1   Utah,   142." 

A  restaurant  is  not  an  inn,  so  as  to  subject  the  proprietor  to  the 
liability  of  an  innkeeper:  Carpenter  v.  Taylor,  1  Hilt.  (N.  Y.)  193; 
nor  ia(  a  bath-house,  the  proprietor  of  which  also  keeps  an  inn,  sep- 
arate and  apart  therefrom:  Minor  v.  Staples,  71  Me.  316,  36  Am. 
Kep.  318. 

III.     When   the  Liability   Attaches   and   Ends. 

a.  As  Soon  as  Intrusted  to  His  Care. — It  next  becomes  impor- 
tant to  determine  when  liability  for  the  property  of  the  guests  at- 
taches, and  the  rule  in  this  connection  is  well  expressed  in  Sasseen 
V,  Clark,  37  Ga.  242,  in  the  following  language:  "The  liability  of 
an  innkeeper  for  the  goods  of  his  guests,  intrusted  to  his  care,  or 
to  the  care  of  his  servants,  begins  from  the  time  the  goods  are  in- 
trusted, and  the  place  where  the  innkeeper  usually  takes  charge  of 
the  baggage  of  his  guests.  At  our  railroad  depots  the  innkeepers 
very  often  have  their  servants,  usually  called  porters,  for  the  pur- 
pose of  taking  charge  of  the  goods  of  travelers  in  order  to  induce 
them  to  become  guests  of  the  hotel.  A  traveler  delivers  his  trun Iv- 
or other  personal  property  to  one  of  these  servants  to  be  taken  to 
the  hotel,  he  thereby  impliedly  contracts  to  become  a  guest  of  the 
hotel  to  which  the  servant  is  attached;  and  if  he  comply  with  such 
implied  contract,  the  liability  of  the  hotel-keeper  for  the  care  of 
the  goods  begins  from  the  time  of  the  delivery  to  his  servant,  and 
that  liability  continues  until  the  goods  be  again  delivered  to  the 
actual  custody  and  control  of  the  guest":  See,  also,  Eden  v.  Drcv, 
75  111.  App.  102.  The  baggage  itself  need  not  be  delivered,  and 
it  is  sufficient  if  a  check  therefor  be  given,  the  liability  commenc- 
ing then:  Williams  v.  Moore,  69  111.  App.  618;  the  delivery  of  such 
chock  being  prima  facie  evidence  of  the  delivery  of  the  baggage 
which  it  represents:  Carhart  v.  Wainman,  114  Ga.  632,  88  Am.  St. 
Eep.   45,  40   S.   E.   781. 

It  makes  no  difference  that  the  porter  was  not  authorized  to  re- 
ceive baggage  or  cheeks  or  guests  at  the  hotel,  his  duty  being  sim- 
plj'  to  advertise  the  hotel  and  suggest  it  to  strangers,  where  the 
traveler  knew  of  no  such  limitation  on  his  authority,  but  only  knew 
that  he  was  the  porter  of  the  hotel:  Caskery  v.  Nagle,  83  Ga.  696, 
20  Am.  St.  Kep.  333,  10  S.  E.  491.     Nor  is  he  relie\'ed  from  liability 


May,  1903,]     Joiixson  r.  Chadbourx  Fixaxce  Co.  585 

by  the  fact  that  the  conveyance  which  he  used  for  transportation 
was  not  his,  but  was  furnished  by  an  independent  carrier:  Caskery 
V.  Nagle,  83  Ga.  096,  20  Am.  St.  Kep.  333,  10  S.  E.  491;  Dickinson 
V.  Winchester,  58  Mass.  (4  Cush.)    114,  50  Am.  Dec.  760. 

b.  When  Goods  are  Infra  Hospitium. — It  is  not  necessary  that 
the  goods  should  have  been  placed  in  the  special  keeping  of  the  inn- 
keeper, in  order  to  make  him  liable,  and  if  the  plaintiff  is  a  guest 
and  the  goods  are  within  the  inn,  that  is  sufficient  to  charge  him: 
Norcross  v.  Noreross,  53  Me.  163;  McDonald  v.  Edgerton,  5  Barb, 
560,  citing  Bennett  v.  Mellor,  5  Term  Eep.  273. 

No  little  difficulty  has  been  encountered  in  determining  when 
goods  of  a  guest  may  be  said  to  be  infra  hospitium,  or  within  the 
inn  so  as  to  hold  the  innkeeper  responsible.  In  Maloney  v.  Bacon, 
33  Mo.  App.  501,  a  traveler,  after  turning  his  trunk  over  to  a  trans- 
fer company  at  the  depot  to  be  taken  to  his  hotel,  proceeded  to  the 
hotel,  registered,  and  was  assigned  a  room.  Before  going  there  he 
told  the  clerk  that  the  trunk  was  following  him,  and  asked  that 
it  be  sent  to  his  room  as  soon  as  it  came,  which  the  clerk  promised 
to  do.  The  transfer  company,  in  the  customary  way  as  practiced 
between  the  hotel-keeper  and  the  transfer  men,  delivered  the  trunk 
on  a  platform  immediately  in  front  of  the  hotel,  where  the  baggage 
of  guests  was  cemmonly  received.  This  was  held  a  delivery  of  the 
trunk  within  the  inn,  making  the  innkeeper  liable  for  its  loss. 

In  that  case  several  of  the  authorities  are  discussed,  showing 
what  acts  have  been  considered  as  placing  property  within  the  inn, 
the  court  saying:  "In  Piper  v.  Manny,  21  Wend.  282,  the  plaintiffs 
stopped  at  defendant's  inn  with  a  sleigh-load  of  butter.  The  hos- 
tler, with  plaintiff's  knowledge,  directed  the  sleigh  to  be  placed  in 
the  'yard,'  which  was  'an  oj^en,  uninclosed  space,  within  sixteen 
or  eighteen  yards  of  the  center  of  the  traveled  part  of  the  high- 
way from  where  defendant's  house  was  situated.'  A  tub  of  butter 
being  stolen  during  the  night,  it  was  held  that  the  butter  was  infra 
hospitium,  and  that  defendant  was  liable  therefor. 

"In  Clute  V.  Wiggins,  14  Johns.  175,  7  Am.  Dec.  448,  plaintiffs 
stopped  at  defendant's  inn  wuth  a  sleigh-load  of  wheat,  which  was 
placed  in  an  outhouse  appurtenant  to  the  inn,  'where  it  had  been 
usual  for  the  defendant  to  receive  loads  of  that  description.'  The 
wheat  being   stolen,   defendant  was   held   liable. 

"In  Jones  v.  Tyler,  1  Ad.  &  E.  522,  plaintiff  drove  his  gig  to  de- 
fendant's inn  on  Bewdley  fair  day;  the  hostler  'of  the  defendant 
took  the  horse  out  of  the  gig  and  put  him  into  a  stable,  and  plain- 
tiff carried  his  coat  and  whip  from  the  gig  into  the  house,  and  took 
some  refreshments  there.  The  hostler  placed  the  gig  outside  of  the 
innyard,  in  a  part  of  the  open  street  in  which  the  defendant  was 
in  the  habit  of  placing  tlie  carriages  of  his  guests  on  fair  days. 
The  gig  was  stolen  from  thence,'  and  the  decision  was  that  it  was 
infra    hospitium. 
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"In  Calye's  Case,  8  Coke,  32  (1  Smith  Lead.  Cas.  131),  which 
contains  much  of  the  foundation  of  the  law  of  the  mutual  relations 
and  responsibilities  of  innkeepers  and  guests,  it  was  held  that  if  the 
guest  direct  that  his  horse  be  put  to  pasture  and  it  be  stolen,  there 
is  no  liability;  but  if  he  do  not  so  request  and  the  innkeeper  put 
the  horse  to  pasture,  'of  his  own  head,'  he  shall  answer  if  the  horse 
be   stolen. 

"So,  in  Hawley  v.  Smith,  25  Wend.  642,  plaintiff,  a  drover  with 
seven  hundred  sheep,  stopped  at  defendant's  inn,  and  'the  sheep 
were  put  to  pasture  under  the  direction  of  the  guest,'  and  the  de- 
fendant was  held  not  answerable  as  an  innkeeper  for  their  being 
poisoned.     This  from  the  fact  that  they  were  not  within  the  inn. 

"From  these  authorities  it  may  be  stated  that,  in  order  to  ren- 
der the  innkeeper  liable  for  a  loss  of  his  guest's  property,  it  is  not 
essential  in  all  cases,  in  order  to  be  infra  hospitium,  that  such  prop- 
erty should  be  left  within  the  walls  of  the  inn,  nor  within  the  walls 
of  buildings  appurtenant  and  used  in  connection  therewith,  nor  yet 
within  the  limits  of  the  inclosure  surrounding  such  buildings." 

Where  a  traveler,  after  arriving  at  an  inn,  placed  his  loaded  wagon 
under  an  open  shed  near  the  highway,  and  made  no  request  to  the 
innkeeper  to  take  the  custody  of  it,  and  goods  were  stolen  from  it 
in  the  night,  the  innkeeper  was  held  not  liable  for  the  loss,  not- 
withstanding it  was  usual  to  place  loaded  teams  in  that  place: 
Albin  V.  Presby,  8  N.  H.  408,  29  Am.  Dec.  679;  and  this  decision 
was  followed  in  Bradley  Livery  Co.  v.  Snook^  66  N.  J.  L.  654,  50 
Atl.  358,  where  a  team  of  horses  was  tied  under  a  shed  without  call- 
ing the  innkeeper's  attention  to  the  fact  or  putting  them  in  the  cus- 
tody of  the  hostler. 

In  Cohen  v.  Manuel,  91  Me.  274,  64  Am.  St.  Rep.  225,  39  Atl. 
1030,  an  innkeeper  directed  his  guest  to  take  his  horse  and  cart  to 
a  livery-stable  belonging  to  the  innkeeper,  but  not  connected  with 
tlie  inn,  and  the  guest  did  so,  putting  the  horse  and  cart  in  the  care 
of  the  innkeeper's  hostler.  This  was  held  to  constitute  a  delivery 
to  the  innkeeper,  and  that  the  property  was  infra  hospitium. 

That  he  is  liable  for  the  loss  of  a  parcel  left  in  the  lobby  or  hall 
of  an  inn,  see  Candy  v.  Spencer,  3  Fost.  &  F.  306. 

c.  When  Leaving  the  Hotel. — Where  the  innkeeper  take  charge 
of  the  goods  at  the  hotel,  to  deliver  them  at  the  depot,  or  other  point 
of  departure,  for  the  guest,  his  liability  continues  until  such  deliv- 
ery: Sasseen  v.  Clark,  37  Ga.  242.  So  where  a  guest  paid  his  hotel 
bill  at  noon,  which  entitled  him  to  the  use  of  his  room  for  the  entire 
day,  and  he  informed  the  clerk  that  he  intended  leaving,  and  re- 
quested him  to  send  his  trunk  at  4  o'clock  on  the  same  day  to  a 
particular  steamer,  leaving  him  money  for  that  purpose,  and  the 
clerk  delivered  the  trunk  to  the  porter^  the  hotel  proprietor  was 
lif'ld    liable      where      througli    negligonce   or    mistake,    the   trunk    was 
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taken  to  the  wrong  steamer,  and  there  broken  open  and  its  contents 
stolen:  Giles  v.  Fauntleroy,  13  Md.  126. 

In  Seymour  v.  Cook,  53  Barb.  451,  35  How.  Pr.  180,  the  plaintifiE 
paid  hig  bill  and  requested  the  innkeeper  to  get  his  horses,  which 
had  been  stabled  in  the  barn.  The  latter  told  him  to  go  on  and  be 
hitching  up  and  he,  the  innkeeper,  would  be  out  in  a  few  minutes. 
While  leading  one  of  his  horses  out,  it  received  a  kick  from  a  horse 
belonging  to  a  third  person,  resulting  in  its  death.  The  court  held 
that  the  defendant  was  responsible  therefor,  his  liability  as  an  inn- 
keeper not  being  at  an  end  when  the  injury  occurred,  and  th'e  horses 
being  still  on  his  premises,  and  that  the  plaintiff  was  only  doing  for 
the  defendant,  and  with  his  assent,  what  it  was  his  duty  to  do  him- 
self. 

d.     Liability  for  Goods  Left  After  Guest's  Departure. 

1,  Merely  as  Bailee. — We  now  come  to  a  class  of  cases  dealing 
with  the  liability  of  an  innkeeper  for  loss  or  injury  to  property  left 
with  him  by  a  gue«t  after  the  latter  has  left  the  hotel.  The  gen- 
eral rule  in  such  a  case  is  that  the  guest,  by  his  departure,  has  ceased 
to  become  such,  and  that  the  hotel-keeper's  liability  is  not  that  of 
an  innkeeper,  but  merely  of  a  bailee,  where  the  goods  are  committed 
to  his  charge:  Wear  v.  Gleasou,  52  Ark.  364,  20  Am.  St.  Eep.  186, 
12  S.  W.  756;  Murray  v.  Marshall,  9  Colo.  482,  59  Am.  Eep.  152,  13 
Pac.  589;  Brown  Hotel  Co.  v.  Burckhart,  13  Colo.  App.  59,  56  Pac.  183; 
O'Brien  v.  Vaill,  22  Fla.  627,  12  Am.  St.  Eep.  219,  1  South.  137; 
Hoffman  v.  Eoessle,  39  Misc.  Eep.  787,  81  N.  Y.  Supp.  291;  White- 
more  V.  Haroldson,  70  Tenn.  (2  Lea)  312;  McDaniels  v.  Eobin&on,  26 
Vt.  316,  62  Am.  Dec.  574;  28  Vt.  387,  67  Am.  Dec.  720.  And  where 
the  property  is  left  behind  without  calling  the  inkeeper's  attention 
to  that  fact,  the  owner  acts  at  his  own  peril,  as  the  host  has  a  right 
to  believe  that  he  has  taken  it  with  him,  and  is  therefore  no  longer 
responsible  for  its  safekeeping:  Glenn  v,  Jackson,  93  Ala.  342,  9 
South.  259;  Wintermute  v.  Clarke,  7  N.  Y.  Super.  Ct.  (Sand.)  242. 
In  Stewart  v.  Head,  70  Ga.  449,  a  guest  left  a  valise  in  the  hotel 
office,  without  calling  attention  thereto,  and  the  clerk,  not  knowing 
who  the  owner  was,  took  it  into  a  room  where  baggage  was  kept, 
and  it  was  subsequently  broken  open  and  the  contents  taken.  The 
landlord  was  held  to  be  a  naked  depositary,  liable  only  for  gross 
negligence. 

2.  Has  Reasonable  Time  to  Remove  Goods. — The  innkeeper's  lia- 
bility does  not  cease  the  very  instant  the  guest  pays  his  bill,  but 
he  has  a  reasonable  time  in  which  to  remove  his  goods,  during  which 
period  the  extraordinary  liability  attaches,  what  is  a  reasonable 
time  to  be  estimated  according  to  the  circumstances  of  the  case: 
Adams  v.  (Jlem,  41  Ga.  65,  5  Am.  Eep.  524;  Baehr  v.  Downey  (Mich.), 
94  N,  W.  750;  Maxwell  v.  Gerard,  84  Hun,  537,  32  N.  Y.  Supp.  849. 

He  may  also  become  liable  for  property  of  the  guest  which  arrives 
at  the  inn  after  his  departure.     So  where  a  landlord  promised  to  for- 
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ward  goods  which  were  expected  to  arrive  after  the  guest  had  left, 
and  it  was  delivered  at  the  hotel,  but  not  forwarded  or  returned  to 
the  sender,  the  landlord  was  held  liable  as  an  ordinary  bailee,  the 
refusal  or  neglect  to  return  the  property  on  demand  making  out  a 
prima  facie  case  against  him:  Baehr  v.  Downey  (Mich.),  94  N.  W. 
750. 

3.  Effect  of  Intention  to  Return. — The  fact  that  a  guest  leaves 
for  a  brief  period  of  time,  intending  to  return,  does  not  terminate 
the  relation  of  guest  and  innkeeper  so  as  to  relieve  the  latter  from 
responsibility  for  the  safekeeping  of  property  left  at  his  hotel  during 
that  time:  McDonald  v.  Edgerton,  5  Barb.  560,  citing  Grinnell  v. 
Cook,  3  Hill,  485,  38  Am.  Dec.  663. 

The  expectation*of  returning  is  not  of  controlling  importance,  how- 
ever, where  that  relation  has  actually  been  severed.  Where,  there- 
fore, a  guest  paid  his  bill  and  had  his  name  checked  from  the 
register  in  order  to  release  himself  from  liability  as  a  guest  during 
a  days'  absence  out  of  town,  although  he  intended  to  return  at  night, 
the  relation  of  guest  and  innkeeper  was  held  terminated  so  as  to 
relieve  the  latter  from  liability  for  the  loss  of  a  valise  left  at  his 
inn:  Miller  v.  Peeples,  60  Miss.  819,  45  Am.  Eep.  423.  See,  also, 
Hays  v.   Turner,  23  Iowa,   214. 

In  Murray  v.  Clarke,  2  Daly,  102,  a  guest  surrendered  his  room 
and  requested  the  defendant's  clerk  to  take  charge  of  his  valise  dur- 
ing a  short  absence  from  the  city,  when  he  would  return  and  pay 
his  bill.  The  valise  was  handed  over,  a  brass  check  being  given 
therefor  to  its  owner.  On  his  return  several  days  later,  after  reg- 
istering his  name  and  being  assigned  a  room,  he  called  for  his 
valise  and  presented  the  check,  but  it  could  not  be  found.  The 
court  held  that  the  kuullord  was  bound  to  the  exercise  of  ordinary 
care,  whether  regarded  as  a  bailment  or  property  in  his  hands,  on 
which  he  had  a  lien  for  the  unpaid  bill,  and  that  the  burden  was  on 
him  to  show  the  circumstances  of  the  loss,  in  the  absence  of  which 
he  would  be  presumed  guilty  of  negligence. 

4.  Character  of  the  Property. — The  character  of  the  property  left 
behind  is  also  of  importance,  and  a  distinction  has  been  made  where 
it  is  such  that  the  innkeeper  derives  profit  from  its  keep  and  where 
he  does  not:  Towson  v.  Havre  de  Grace  Bank,  6  Har.  &  J.  (Md.)  47, 
14  Am.  Dec.  254,  where  the  court  said:  "Innkeepers  are  answerable, 
by  reason  of  the  profit  arising  either  from  the  keeping  of  the  horses, 
etc.,  of  their  guests,  or  from  the  entertaining  of  the  guests  them- 
selves, in  the  case  of  money  or  other  property,  from  the  keeping  of 
which  alone  no  profit  can  arise.  So  that  if  a  guest  goes  to  an  inn, 
and  leaves  his  horse  there  with  the  host,  and  goes  away  himself  for 
a  time,  and,  in  his  absence,  the  horse  is  stolen,  the  host  is  chargeable 
on  account  of  the  profit  arising  from  the  keeping  of  the  horse;  but 
if  he  goes  away  for  several  days,  leaving  money  or  other  dead 
property   there,  which   is   stolen   or  lost    during  his   absence,  the   host 
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is  not  answerable  for  the  loss,  as  at  that  time  he  was  deriving  no 
profit  or  gain,  either  from  the  keeping  of  the  money  or  goods,  or  from 
the  entertaining  of  the  guest  himself.  ....  An  innkeeper  is  only 
responsible  for  money  or  other  dead  property  lost  in  his  inn,  where 
the  party  losing  it  was  a  guest  at  the  inn  at  the  time  of  the  loss, 
the  profit  arising  from  the  entertaining  of  the  guests,  as  before  re- 
marked, being  the  foundation  of  his  liability.  In  an  action,  there- 
fore, against  an  innkeeper,  for  the  loss  of  such  property  in  his  inn, 
it  ia  necessary  to  be  set  out  in  the  declaration  that  the  plaintiff 
was  a  guest  at  the  inn  at  the  time  of  the  loss,  that  being  the  es- 
sence of  the  action,  without  which  the  court  could  not  have  sufficient 
ground  to  give  judgment":  See,  also,  Hays  v.  Turner,  23  Iowa,  214. 

IV.    For   What   Goods   Liable. 

a.  Opposing  Views. — If  a  guest  puts  up  at.  an  inn,  the  landlord 
must  take  care  of  the  goods  belonging  to  him,  and  which  are  within 
the  inn.  In  Bennett  v.  Mellor,  5  Term  Eep.  273,  the  plaintiff's  ser- 
vant came  to  an  inn  and  desired  permission  to  leave  certain  goods 
which  he  could  not  dispose  of  in  the  market  until  the  next  week, 
which  proposal  was  rejected.  He  then  sat  down  in  the  inn  as  a 
guest,  with  the  goods  behind  him,  and  during  that  time  they  were 
taken  away.  The  court  held  that  he  was  a  guest  and  his  goods  en- 
titled to  protection,  and  this,  although  the  proposal  to  leave  them 
there  had  been  rejected. 

His  responsibility  extends,  prima  facie,  to  every  part  of  the  house 
into  which  it  is  usual  for  property  to  be  taken,  and  he  is  therefore 
liable  for  money  stolen  from  his  guest's  trunk,  which  had  been  taken 
to  his  room,  in  the  absence  of  a  different  understanding  in  regard 
thereto:   Epps  v.  Hinds,  27  Miss.  651,  61  Am.  Dec.  528. 

Two  opposing  doctrines  present  themselves  in  determining  to 
what  property  the  innkeeper's  liability  extends.  One  is  to  the  effect 
that  he  is  liable  for  all  the  goods  brought  by  a  guest  and  received 
within  the  inn;  the  other,  that  his  responsibility  is  limited  to  such 
only  as  are  necessary  incidents  of  travel,  usually  denominated  "bag- 
gage. ' ' 

In  support  of  the  former  view  may  be  cited  Eden  v.  Drey,  75  111. 
App.  102;  Hilton  v.  Adams,  71  Me.  19;  Berkshire  Woolen  Co.  v. 
Proctor,  61  Mass.  (7  Gush.)  417;  Kellogg  v.  Sweeney,  1  Lans.  397; 
Needles  v.  Howard,  1  E,  D.  Smith,  54;  Van  Wyck  v.  Howard,  12  How. 
Pr.  147;  Taylor  v.  Monnot,  1  Abb.  Pr.  325;  Houser  v.  Tully,  62  Pa.  St. 
92,  1  Am.  Eep.  390.  That  he  is  liable  for  property  subsequently  arriv- 
ing see  Pinkerton  v.  Woodward,  33  Cal.  557,  91  Am.  Dec.  657;  Needles 
v.  Howard,  1  E.  D.   Smith,  54. 

Several  respectable  authorities,  however,  follow  the  latter  doctrine, 
limiting  the  innkeeper's  liability  to  baggage  alone:  Sesseen  v. 
Clark,  37  Ga.  242;  Vance  v.  Throckmorton,  68  Ky.  (5  Bush)  41,  96 
Am.  Dec.  .327;  Woodworth  v.  Morse,  18  La.  Ann.  156;  Freiber  v. 
Burrows,  27  Md.  130.     It  is  for  the  jury  to  decide  from  all  the  facts 
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and  cireumstances  what  articles  may  be  denominated  baggage: 
Sasseen  v.  Clark,  37  Ga.  242.  Accordingly,  it  lufs  been  held  that 
a  revolver  and  surgical  instruments,  the  guest  not  being  a  physician, 
surgeon,  or  medical  student,  wer-e  not  within  the  meaning  of  that 
term:  Giles  v.  Fauntleroy,  13  Md.  126;  nor  were  silver  knives,  forks 
and  spoon  carried  in  a  guest's  trunk:  Pettigrew  v.  Barnum,  11  Md. 
434,  69  Am.  Dec.  212. 

b.  Money. — The  landlord  is  responsible  to  the  same  extent  for 
money  belonging  to  his  guest  as  he  is  for  other  kinds  of  property: 
Kent  V.  Shuckard,  2  Barn.  &  Adol.  803;  and  at  common  law  this 
liability  was  not  limited  as  to  amount:  Smith  v.  Wilson,  36  Minn, 
334,  1  Am.  St.  Kep.  669,  31  N.  W.  16,7.  But  under  the  autliorities 
restricting  the  innkeeper's  liability  to  the  guest's  baggage,  only  a 
suflBcient  amount  of  money,  reasonably  necessary  on  the  journey,  is 
to  be  regarded  as  within  that  term:  Simon  v.  Miller,  7  La.  Ann.  360; 
Noble  V.  Milliken,  74  Me.  225,  43  Am.  Eep.  581;  Freiber  v.  Burrows, 
27  Md.  130;  Taylor  v.  Monnot,  1  Abb.  Pr.  325;  and  whether  it  is 
leasonable  and  necessary  for  traveling  expenses  is  a  question  of  fact 
for   the  jury:    Maltby  v.   Chapman,   25   Md.   310. 

A  traveler  need  not  deposit  all  his  money  with  the  landlord,  and 
the  fact  that  he  keep  a  fairly  large  sura  for  use  on  the  journey  about 
his  person  will  not  render  the  innkeeper  less  liable:  Johnson  v. 
Kichardson,  17  III.  302,  63  Am.  Dec.  369;  Pope  v.  Hall,  14  La. 
Ann.  324;  nor  is  a  usage  at  an  inn,  for  guests  to  leave  their  money 
or  valuables  in  the  keeping  of  the  proprietor,  binding  upon  the  guest, 
in  the  absence  of  actual  knowledge  thereof  by  him,  and  evidence 
of  such  a  custom  is  inadmissible:  Berkshire  Woolen  Co.  v.  Proctor, 
61   Mass.    (7   Cush.)    417. 

Where  money  has  been  specially  intrusted  to  his  hands,  the  land- 
lord is  liable,  regardless  of  amount:  Simon  v.  Miller,  7  La.  Ann. 
360;  Wilkins  v.  Earle,  44  N.  Y.  172,  4  Am.  Eep.  655.  So  where  an 
innkeeper  gave  notice  that  he  would  not  be  responsible  for  the 
money  of  his  guests  unless  deposited  in  the  safe  at  the  office,  and 
it  was  the  custom  for  guest  to  deposit  there,  it  was  no  defense  that 
tlie  amount  so  placed  there  was  beyond  what  was  sufficient  for  rea- 
soiialde  traveling  expenses:  Pinkerton  v.  Woodward,  33  Cal.  557, 
91    Am.    Dec.    657. 

In  Woodward  v.  Birch,  67  Ky.  (4  Bush)  510,  the  innkeeper  was 
held  liable  though  he  told  his  guest  that  he  would  not  be  re- 
sponsible for  money  deposited  in  his  safe,  it  having  recently  been 
robbed,  but  it  was  nevertheless  placed  there  and  stolen  by  a  dis- 
charged clerk,  w'ho  had  had  a  false  key  to  the  safe  made,  which 
fact  was  known  to  the  innkeeper,  who  made  no  change  in  the  lock. 

c.  Goods  for  Sale  or  Show. — In  regard  to  property  brought  to  a 
hotel  for  the  purposes  of  sale  or  show,  such  as  the  goods  of  com- 
mercial travelers,  the  law  does  not  hold  the  innkeeper  to  his  strict 
liability,  but  only  to  the  exercise  of  ordinary  care,  ajid  answerable 


May,  1903.]     Johnson  v.  Chadbouen  Finance  Co.  591 

for  negligence:  Neal  v.  Wilcox,  49  ^.  C.  (4  Jones)  14G,  67  Am,  Dec. 
266;  Scheflfer  v.  Corson,  5  S.  Dak.  233,  58  N.  W.  555;  Jalie  v.  Cardi- 
nal, 35  Wis.  118;  Myers  v.  Cottrill,  5  Biss.  465,  Fed.  Cas.  No.  9985; 
Farnworth   v,  Packwood,  1   Stark.   249. 

Where  a  Missouri  statute  provided  that  no  innkeeper  should  be 
liable  for  the  loss  of  any  merchandise  for  sale  or  sample  belonging 
to  a  guest,  unless  the  guest  should  have  given  written  notice  of 
having  such  merchandise  in  his  possession,  it  was  held  that  actual 
knowledge  that  a  guest  had  such  goods  for  sale,  or  the  innkeeper's 
consent  to  the  guest's  use  of  one  of  his,  rooms  for  such  purpose, 
did  not  render  him  liable  for  the  safety  of  the  property,  the  writ- 
ten notice  required  by  statute  being  absolutely  essential:  Fisher  v. 
Kelsey,  121  U.  S.  383,  7  Sup.  Ct.  Kep,  929,  affirming  16  Fed.  71. 
See,  also,  Becker  v.  Haynes,  29  Fed.  441. 

V.     Power  to  Make  Reasonable  Regulations  and  Limit  Liability. 

a.  Guest  Must  Comply  Therewith. — In  Van  Wyck  v.  Howard,  12 
How.  Pr.  147,  the  court  said:  "There  can  be  no  doubt  of  the  inn- 
keeper's right  to  make  such  regulations  in  the  management  of  his 
inn  as  will  more  effectually  secure  the  property  of  his  guests  and 
operate  as  a  protection  to  himself,  and  that  it  io  incumbent  upon  the 
guest,  if  he  means  to  hold  the  innkeeper  to  his  responsibility,  to 
comply  with  any  regulation  that  is  just  and  reasonable,  when  he 
is  requested  to  do  so:  Eiehmond  v.  Smith,  8  Barn.  &  C.  9;  Burgess 
v.   Clements,   4  Maule   &   S.   306 

"If  the  landlord,  to  enable  him  the  more  effectually  to  secure  the 
property,  requires  something  to  be  done  by  the  guest,  it  must  ap- 
pear that  what  was  required  was  in  itself  reasonable,  and  that  the 
guest  was  distinctly  informed  of  what  was  necessary  to  be  done 
on  his  part.  Whether  the  request  was  made  orally  or  in  the  form 
of  a  printed  notice,  it  should  be  in  terms  so  clear  and  unmistakable 
as  to  leave  room  for  no  reasonable  doubt  as  to  what  was  intended": 
See,  also,  Murchison  v.  Sergent,  69  Ga.  2U6,  47  Am.  Kep.  754;  Wat- 
son V.  Loughran,  112  Ga.  837,  3S  S.  E.  82. 

In  Bodwell  v.  Bragg,  29  Iowa,  232,  it  was  held  that  the  more  post- 
ing in  a  guest's  room  of  a  notice  limiting  the  liability  of  the  inn- 
keeper, unless  deposited  in  the  hotel  safe,  did  not  operate  as  notice 
to  the  giTest  of  its  contents,  if  it  was  not  shown  to  have  been  brought 
to  his  knowledge,  or  that  he  willfully  and  fraudulently  remained 
in    ignorance    thereof. 

b.  Limiting  Liability  by  Statute. 
1.  Nature  of  Such  Statutes. — In  several  jurisdictions  innkeepers 
are  enabled  by  statute  to  limit  their  liability  by  providing  a  safe 
place  in  which  money  and  valuables  of  a  guest  may  be  deposited,  and 
by  posting  notice  of  that  fact  in  certain  designated  places:  Beale 
V.  Posey,  72   Ala.   323;   Watson   v.  Loughran,   112   Ga.   837,  38   S.   E. 
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82;  Woodworth  v.  Morse,  18  La.  Ann.  156;  Eamaley  v.  Leland,  43  N. 
Y,  539,  3  Am.  Eep.  728;  Elcox  v.  Hill,  98  U.  S.  218;  and  the  burden 
is  on  the  innkeeper  to  show  a  substantial  compliance  with  all  its 
requirements:    Chamberlain   v.   West,   37   Minn.   54,   33   N.   W.   114. 

While  limiting  the  common-law  liability  of  innkeeper  so  that  it 
does  not  extend  to  money,  jewels  or  ornaments  not  deposited  in  the 
safe,  where  the  statute  is  complied  with,  it  does  not  alter  their  lia- 
bility as  insurers  aside  from  this:  Wilkins  v.  Earle,  44  N.  Y.  172, 
4  Am.  Rep.  655.  See,  also,  McCIay  v.  Nash,  6  Ky.  Law  Rep.  298.  It 
is  said  in  Wies  v.  Hoffman  House,  28  Misc.  Rep.  225,  59  N.  Y. 
Supp.  38:  "The  statutory  provisions  exempting  the  innkeeper  from 
liability  for  the  loss  of  money,  jewels  or  ornaments  where  he  pro- 
vides a  safe  for  their  keeping  and  posts  the  requisite  notice  in  con- 
spicuous places  on  the  premises  ....  are  to  be  construed,  not  so 
much  as  limiting  or  modifying  his  liability  -as  insurer,  but  as  mak- 
ing the  guest  chargeable  with  negligence  if  he  omits  to  avail  him- 
self of  the  means  of  protection  afforded.  The  innkeeper  is  still 
btrictly  an  insurer;  but  a  failure  by  the  guest  to  comply  with  the 
statute  on  his  part  will  be  such  negligence  as  will  defeat  the  en- 
forcement of  liability." 

The  benefit  of  such  statute  may  be  waived  by  the  managing  officer 
or  clerk  of  a  hotel,  as  where  he  authorizes  a  guest  to  leave  valuables 
in  his  room:  Friedman  v.  Breslin,  51  App.  Div.  268,  65  N.  Y.  Supp. 
5,  affirmed,  169  N.  Y.  574,  61  N.  E.  1129. 

2.     To  be  Strictly  Construed. 

A.  Posting  of  Notice. — Statutes  of  this  character,  being  in  dero- 
gation of  the  common  law,  are  to  be  strictly  construed:  Briggs  v. 
Todd,  28  Misc.  Rep.  208,  59  N.  Y.  Supp.  23.  So  where  it  is  provided 
that  he  must  keep  posted  on  his  door,  and  other  public  places  in 
his  house  of  entertainment,  written  or  printed  notices  to  his  guests 
that  they  must  leave  their  valuables  with  the  landlord,  it  must  be 
held  to  mean  that  such  notices  should  be  posted  on  all  the  doors  of 
rooms  occupied  by  guests:  Lanier  v.  Youngblood,  73  Ala.  587;  and 
a  mere  posting  of  notice  on  a  single  door  of  the  hotel,  however 
public  it  may  be,  is  not  a  compliance  with  the  statute:  Beale  v. 
Posey,   72   Ala.   323. 

A  printed  copy  of  the  notice  at  the  head  of  the  hotel  register  is 
not  a  compliance  with  the  statute,  nor  is  a  verbal  notice:  Olson  v. 
Crossnian,  31  IVIinn.  222,  17  N.  W.  375.  See,  also,  Bernstein  v. 
Sweeny,  33  N.  Y.  Sup.  Ct.  (1  Jones  &  S.)  271,  holding  that  no  notice 
was  given  from  the  mere  fact  of  signing  the  register  on  which 
there  was  a  notice  requiring  the  deposit  of  valuables,  there  being 
no   proof   that   it    was   seen    or   assented   to   by   the    guest. 

To  relieve  from  liai)ility,  the  notice  itself  must  be  exact.  So 
where  there  must  be  exhibited  in  the  room  a  copy  of  the  statute, 
reading  that  the  landlord  shall  not  be  liable  except  when  the  prop- 
erty  is   "stolen,  lost   or   injured  through   the   willful   act,   neglect   or 
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•default"  of  the  innkeeper  or  his  servant,  the  omission  of  the 
•word  "act"  vitiates  the  entire  notice,  such  omission  completly  al- 
tering the  operation  of  the  act:  Spice  v.  Bacon,  46'  L.  J.  Ex.  713, 
56  L.  T.  896.  And  where  the  statute  provides  that  the  notice 
xuust  be  printed  in  a  certain  style  of  type,  printing  it  in  a  smaller 
style  is  no  compliance  therewith,  and  does  not  relieve  from  respon- 
sibility: Porter  v.  Gilkey,  57  Mo.  235. 

The  object  of  the  statute  being  to  give  constructive  notice  to 
guests  of  the  existence  of  safe  place  and  of  their  duty  to  deposit 
there,  it  would  seem  that  where  actual  knowledge  was  had,  such 
notices  would  be  useless,  the  result  which  they  were  designed  to 
tiring  about  having  been  effected  in  another  way,  and  some  of  the 
authorities  so  hold:  Purvis  v.  Coleman,  21  N.  Y.  Ill,  affirming  14 
JS".  Y.  Sup.  Ct.  (1  Bosw.)  321;  Shultz  v.  Wall,  134  Pa.  St.  262,  19 
Am.  St.  Rep.  686,  19  Atl.  742.  Others,  however,  maintain  that  the 
statute  must  be  strictly  followed  and  notices  posted,  in  spite  of  the 
fact  that  actual  notice  was  had:  Olson  v.  Grossman,  31  Minn.  222,  17 
N.  W.  375;  Batterson  v.  Vogel,  8  Mo.  App.  24,  See,  also,  Lanier  v. 
Youngblood,    73    Ala.    587. 

B.  Establishing  Safe  Place. — "Where  a  statute  provides,  among 
■other  things,  that  an  innkeeper  shall  not  be  liable  for  any  article 
of  wearing  apparel,  not  within  a  room  assigned  to  a  guest,  unless 
specially  intrusted  to  his  own  care  and  custody,  or  that  of  his 
servants,  he  is  liable  if  a  guest  hangs  his  overcoat  upon  one  of  a 
row  of  hooks,  placed  in  the  office  of  a  hotel  behind  the  desk  and 
used  for  that  purpose  by  guest,  for  the  subsequent  loss  of  the 
overcoat,  where  he  has  not  established  any  particular  place  for 
keeping  overcoats,  and  cannot  escape  liability  on  the  ground  that  it 
was  not  especially  intrusted  to  his  care  as  mentioned  in  the  statute: 
Bradner  v.   Mullen,   27  Misc.   Eep.   479,   59   N.  Y.   Supp.   178. 

c.  What  Goods  They  Embrace. — The  strictness  of  construction  of 
statutes  of  this  character  applies  not  only  to  the  notice  to  be  given, 
but  also  to  the  particular  species  of  property  embraced  within  its 
operation:  Eamaley  v.  Leland,  43  N.  Y.  539,  3  Am.  Eep.  728.  So 
where  the  statute  provides  that  the  guests'  jewels  and  ornaments  be 
deposited  with  the  innkeeper  in  order  to  hold  him  responsible  there- 
for, it  is  held  that  a  watch  does  not  come  within  the  meaning  of 
either  of  these  terms:  Bernstein  v.  Sweeny,  33  X.  Y.  Super,  Ct.  (1 
Jones  &  S.)  271;  Becker  v.  Warner,  90  Hun,  187,  35  N.  Y.  Supp. 
739;  Briggs  v.  Todd,  28  Misc.  Eep.  208,  59  N.  Y.  Supp.  23;  Eamaley 
V.  Leland,  43  N.  Y.  539,  3  Am.  Eep.  728,  in  which  case  the  court 
feaid:  "A  watch  is  neither  a  jewel  or  ornament,  as  these  words  are 
used  and  understood,  either  in  common  parlance  or  by  lexicographers. 
It  is  not  used  or  carried  as  a  jewel  or  ornament,  Init  as  a  timepiece 
or  chronometer,  an  article  of  ordinary  wear  by  most  travelers  of  every 
class,  and  of  daily  and  hourly  use  by  all.  It  is  as  useful  and  neces- 
Am.    St.    Rep.,    Vol.    99—38 
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sarj-  to  the  guest  in  his  room  as  out  of  it,  in  the  night  as  the  day- 
time. It  is  carried  for  use  and  convenience  and  not  for  ornament."^ 
That  silver  table  forks  and  a  silver  soup  ladle  are  not  withiiv 
the  term  "jewels  or  ornaments,"  see  Briggs  v.  Todd,  28  Misc.  Eep. 
208,  59  N.   Y.   Supp.   23. 

A  watch  and  chain,  although  for  personal  use,  come  within  the 
operation  of  a  statute  requiring  the  deposit  of  articles  of  gold  and 
silver  manufacture:  Stewart  v.  Parsons,  24  Wis.  241;  but  such  statute- 
does  not  apply  to  a  large  quantity  of  watches,  chains  and  jewelry 
brought  for  sale,  as  there  would  be  no  room  in  the  safe  therefor: 
Myers  v.  Cottrill,  5  Biss.  465,  Fed.  Cas.  No.  9985. 

Where  a  statute  requires  the  deposit  of  money  and  jewelry  or 
ornaments,  it  has  been  held  that  this  did  not  include  money  necessary 
for  personal  use,  and  if  such  sum  were  not  given  into  the  keeping 
of  the  landlord  he  would  still  be  liable  for  its  loss:  Murchison  v. 
Sergent,  69  Ga.  266,  47  Am.  Rep.  754;  Maltby  v.  Chapman,  25  Md.. 
310;  Gile  v.  Libby,  36  Barb.  70;  Krohn  v.  Sweeney,  2  Daly,  200. 

The  New  York  cases  have,  however,  been  overruled  and  the  stat- 
ute is  held  to  apply  to  all  money  and  jewelry,  and  not  to  the  excess 
above  a  reasonable  amount:  Hyatt  v.  Taylor,  42  N.  Y.  258,  affirm- 
ing. 51  Barb.  632;  Eosenplaenter  v.  Roessle,  54  N.  Y.  262,  the 
court  saying  in  the  former  case:  "When  it  is  asked,  Could  the  leg- 
islature have  intended  that,  on  entering  a  hotel,  the  guest  should 
strip  himself  of  all  money,  jewels  and  ornaments,  or  be  without  pro- 
tection? it  may  be  answered,  the  guest  walks  the  streets,  he  visits 
places  of  public  resort  or  amusement,  or  the  places  to  which  business 
calls  him,  and  he  enters  his  own  abode,  and  he  takes  with  him  to 
each,  without  any  especial  guaranty  of  safety,  so  much  money  and 
so  many  jewels  and  ornaments  as  he  sees  fit,  and  the  hardship  is  not 
great  if  his  entrance  or  his  stay  at  a  hotel  places  him  in  no  worse- 
condition.  If  it  be  said  in  all  other  places  he  acts  voluntarily  and 
uses  the  means  he  deems  proper  for  his  own  protection,  it  may  be- 
added  that  when  he  enters  a  hotel,  the  landlord  is  still  bound  by 
the  statute  to  assume  his  protection  and  bear  his  risks.  He  is 
therefore  not  only  in  no  worse  condition  than  while  without  its  doors 
or  within  his  own  home,  but  better,  much  better;  he  may,  if  he- 
chose,  require  the  landlord  to  keep  this  hazardous  property  for  liini." 
The  law  as  to  when  the  deposit  must  be  made  is  well  brought  out 
in  Eosenplaenter  v.  Eoessle,  54  N.  Y.  26>2.  There  a  guest  and  his 
wife  arrivel  at  a  hotel,  were  shown  to  a  room,  to  which  their  trunk 
was  brought,  and  were  there  nearly  an  hour  before  going  to  dinner. 
Upon  returning  a  short  time  after,  they  found  their  trunk  broken 
open  and  various  articles  of  jewelry  missing.  The  court  held  that 
wherever  the  guest  has  an  opportunity  to  make  the  deposit,  and 
does  not  do  so,  he  neglects  to  make  it  within  the  meaning  of  the 
statute,  although  there  must  be  a  brief  period  after  the  arrival  of 
a   guest   at   a   hotel  before   he   can   make   the   deposit,   during   whicii. 
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time  the  statute  affords  the  hotelkeeper  no  protection;  and  that  the 
plaintiffs  in  the  ease  before  them  had  time  to  deposit  the  property,; 
and,  having  neglected  to  do  so,  could  not  recover. 

The  neglect  of  the  guest  to  deposit  must,  however,  be  the  cause 
of  the  loss.  So  where  a  package  of  jewelry  was  lost  after  the  guest 
had  packed  up  and  was  about  to  leave,  and  which,  even  if  it  had, 
been  deposited,  would  have  been  returned  to  the  guest  to  be  packe<l 
I)rior  to  departure,  the  innkeeper  was  held  liable,  the  neglect  to  de- 
posit it  not  having  caused  the  loss:  Bendetson  v.  French,  46  N.  Yj 
266;  Stanton  v.  Leland,  4  E.  D.  Smith,  88. 

Where  a  statute,  limiting  the  liability  of  innkeepers  for  losses 
sustained  by  their  guests,  excepts  wearing  apparel,  articles  worn  or 
carried  upon  the  person  to  a  reasonable  amount,  personal  baggage 
and  money  necessary  for  traveling  expenses,  a  gold  watch,  gold 
rings,  a  thimble  and  a  neck-pin  were  considered  as  within  the  ex- 
ception, and  the  innkeeper  liable  for  their  loss:  Noble  v.  Millikeny 
77  Me.  359. 

VI.    Defenses  to  the  Action. 

a.     Contributory   Negligence. 

1.  Generally. — Contributory  negligence  on  the  part  of  the  guest 
is  a  valid  defense  to  an  action  against  an  innkeeper  for  loss  of  prop- 
erty while  a  guest:  Fowler  v.  Dorlon,  24  Barb.  384;  Eead  v.  Amidon, 
41  Vt.  15,  98  Am.  Dec.  560;  Elcox  v.  Hill,  98  U.  S.  218;  Cashill 
v.  Wright,  6  El.  &  B.  891.  What  is  sufficient  thus  to  bar  an 
action  is  well  expressed  in  Lanier  v.  Youngblood,  73  Ala.  587,  in  the 
following  language:  "It  is  not  every  slight  negligence  on  the  part 
of  the  guest,  of  course,  which  will  be  held  to  excuse,  as  coming 
within  this  principle.  Nor  is  the  rule  perhaps  sound,  as  some- 
times found  to  be  intimated  that  the  negligence  required  to 
be  imputed  must  be  gross  negligence,  or  such  as  evinces  a 
want  of  good  faith  on  the  part  of  the  plaintiff.  The  true  rule 
in  our  judgment,  and  the  one  which  seems  to  be  sustained  by  the 
analogies  of  the  law  in  other  cases,  is,  that  the  want  of  ordinary 
care  on  the  part  of  the  guest,  or  of  such  as  a  prudent  man  may 
reasonably  be  expected  to  exercise  under  like  circumstances,  is  suffi- 
cient to  defeat  a  recovery  against  the  innkeeper  where  it  appears 
that  such  negligence  proximately  contributed  to  the  loss,  and  that  the 
loss  would  not  otherwise  have  happened." 

The  question  of  negligence  is  one  of  fact  for  the  jury:  Bohler  v. 
Owens,  60  Ga.  185;  Hadley  v.  Upshaw,  27  Tex.  547,  86  Am.  Dec. 
654;  Jalie  v.  Cardinal,  35  Wis.  118;  Armistead  v.  White,  17  N.  B. 
261  15  Jur.  1010.  Evidence  of  neglect  on  the  part  of  the  plaintiff 
must  be  confined  to  the  period  while  he  was  a  guest  at  the  inn,  and 
testimony  tending  to  show  neglect  previous  to  his  becoming  such, 
or  his  subsequent  conduct  after  leaving  the  hotel,  is  inadmissible: 
Burrows  v.  Trieber,  21  Md.  320,  83  Am.  Dec.  590. 
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If  the  plaintiff  was  negligent,  but  it  was  discovered  by  the  inn- 
keeper or  his  servants  in  time  to  have  prevented  the  loss  by  the 
exercise  of  extraordinary  diligence,  the  latter  is  nevertheless  liable, 
as  where  a  guest  went  out  without  closing  and  locking  the  door, 
which  fact  was  known  to  the  servants,  who  had  an  opportunity  of 
locking  it,  but  failed  to  do  so  for  over  an  hour:  Watson  v.  Loughran, 
112  Ga.  837,  38  S.  E.  82. 

Contributory  negligence  is  a  matter  of  defense,  and  lack  thereof 
need  not  be  set  up  by  the  guest  in  his  complaint:  Bowell  v.  De  Wald, 
2  Ind.  App.  303,  50  Am.  St.  Kep,  240,  28  N.  E.  430. 

If  the  owner  of  baggage  allows  another  to  exercise  acts  of  own- 
ership over  it,  without  informing  the  landlord  that  the  property 
is  his,  and  such  person  afterward  carries  it  away,  the  plaintiff  is 
guilty  of  such  negligence  as  to  preclude  recovery:  Kelsey  v.  Berry, 
42  111,  469.  But  it  is  no  excuse  to  a  landlord  where  a  chambermaid 
unlocked  the  door  of  a  guest's  room  for  a  person,  who  took  goods 
therefrom,  from  the  mere  fact  that  the  guest  had  been  seen  in  com- 
pany with  such  person,  who  was  also  a  guest:  Jacobi  v.  Haynes,  14 
Misc.  Rep.  15,  35  N.  Y.  Supp.  120. 

A  guest  is  not  chargeable  with  negligence  in  consenting  to  sleep 
in  the  same  room  with  another  guest,  who  was  a  stranger  to  him 
and  with  whom  he  did  not  come  to  the  inn,  by  whom  his  goods 
were  stolen:  Olson  v.  Grossman,  31  Minn.  222,  17  N.  "W.  375.  Nor  does 
the  mere  fact  that  a  guest  does  not  ask  for  his  baggage  or  inquire 
as  to  its  safety  for  a  period  of  several  days  after  its  reception  by 
the  innkeeper,  constitute  negligence:  Eden  v.  Drey,  75  111.  App.  102. 
It  has  been  held  not  negligence  for  a  guest  to  fail  to  tell  a  clerk 
that  there  was  money  in  a  ]>ocket-book  which  he  handed  to  him,  it 
being  of  the  kind  commonly  used  for  carrying  money:  Shoecraft 
V.  Bailey,  25  Iowa,  553;  or  that  a  valise  contained  valuables:  Bowell 
V.  De  Wald,  2  Ind.  App.  303,  50  Am.  St.  Eep.  240,  28  N.  E.  430;  or 
to  have  the  value  of  a  package  marked  upon  it:  Baehr  v.  Downey 
(Mich.),  94  N.  W.  750.  AnJ  where  the  innkeeper  has  received  from 
his  guest  a  satchel,  such  as  is  ordinarily  used  to  carry  clothing  and 
is  informed  that  it  contains  valuables,  he  cannot  avoid  liability 
for  a  loss  of  coin  contained  therein,  on  the  ground  that  the  guest 
was  negligent  in  putting  it  there:  Kellogg  v.  Sweeney,  1  Lans.  397. 

It  is  not  negligence  for  a  guest  not  to  avail  himself  of  a  clieck- 
room  for  his  hat  and  coat  while  at  meals,  where  the  proprietor  cm- 
ploys  a  servant  to  receive  and  keep  the  property  of  his  guests  dur- 
ing that  time,  to  whom  the  plaintiff  iutrusted  his  hat  and  coat: 
Labold  v.  Southern  Hotel   Co.,  54  Mo.  App.   567. 

In  Smith  v.  Wilson,  36  Minn.  334,  1  Am.  St.  Eep.  669,  31  N.  W. 
176,  it  was  held  not  negligence  as  a  matter  of  law  for  a  guest,  who 
occupied  a  room  alone,  to  sleep  with  about  five  hundred  dollars  in 
a  belt  about  his  person.  But  it  has  been  held  that  where  a  guest 
lias  an  opportunity   of  securing   valuables   in   his  possession   by  giv- 


May,  1903.]     Johnson  v.  Chadbourn  Finance  Co.  597 

ing  them  over  to  the  custody  of  the  innteeper  and  he  fails  to  do 
so,  that  is  such  negligence  as  to  bar  an  action  if  they  are  lost  or 
stolen:  Jones  v.  Jackson,  29  L,  T.  399.  In  Armistead  v.  White,  17' 
Q.  B.  261,  20  L.  J.  Q.  B.  524,  the  court  held  that  it  was  correct 
for  a  jury  to  find  it  gross  negligence  to  leave  money  in  the  com- 
mercial room  of  a  hotel  in  abox  with  a  defective  lock,  which  was 
easily  slipped  back,  and  that  the  plaintiff  had  opened  the  box  in 
the  room  and  counted  the  money  in  the  presence  of  several  persons. 

A  noncompliance  with  a  reasonable  and  proper  regulation  of. the 
inn,  brought  to  the  notice  of  the  guest,  resulting  in  the  loss  of  his 
goods,  is  negligence:  Purvis  v.  Coleman,  21  IST.  Y.  Ill;  Classen  v. 
Leopold,  32  N.  Y.  Super.  Ct.  (2  Sweeny)  705;  Fuller  v.  Coats,  18 
Ohio  St.  343.  So  where  a  guest  is  told  to  put  his  goods  in  a  par- 
ticular place,  but  he  does  not  do  so,  the  innkeeper  is  exonerated  from 
liability:  Wilson  v.  Halpin,  30  How.  Pr.  124,  1  Daly,  496.  If,  however, 
the  noncompliance  with  a  reasonable  regulation  is  not  the  cause  of 
the  loss,  the  innkeeper  is  not  relieved  from  liability:  Burbank  v. 
Chapin,  140  Mass.  123,  2  N.  E.  934.  And  see  Gile  v.  Libby,  36 
Barb.  70. 

2.  Failure  to  Lock  the  Door. — The  question  has  often  arisen  as 
to  how  far  it  is  negligence  for  a  guest  to  fail  to  bolt  or  lock  his 
door,  and  several  decisions  have  held  a  failure  to  do  so  not  negli- 
frence  so  as  to  bar  a  recovery  against  an  innkeeper:  Classen  v.  Leo- 
pold, 32  N.  Y.  Super.  Ct.  (2  Sweeny)  705;  Mitchell  v.  Woods,  16 
L.  T.  676;  Filipowski  v.  Merryweather,  2  Post.  &  F.  285.  Nor  is  it 
so,  in  the  absence  of  a  rule  requiring  the  door  to  be  locked  or  bolted: 
Murehison  v.  Sergent,  69  Ga.  206,  47  Am.  Eep.  754;  Spring  v.  Hager, 
145  Mass.  186,  1  Am.  St.  Rep.  451,  13  N.  E.  479. 

A  guest  need  not  keep  his  room  locked  the  whole  time:  Budden- 
burg  V.  Benner,  1  Hilt.  (N.  Y.)  84.  "Where  one  is  in  an  inn  as  a 
guest,"  said  the  court  in  Batterson  v.  Vogel,  10  Mo.  App,  236, 
"and  has  the  means  of  securing  the  door,  the  mere  leaving  the  door 
of  his  private  room  unlocked  is  not  negligence  that  relieves  the 
innkeeper,  even  though  the  latter  has  given  the  guest  a  key. 

"The  fact  of  the  guest  having  the  means  of  securing  himself 
and  not  choosing  to  use  them,  is  one  which,  with  the  other  circum- 
stances of  the  case,  should  be  left  to  the  jury.  It  should  not  i>Q 
singled  out  and  put  to  the  jury  as  a  test  of  negligence.  The  ques- 
tion is,  whether  the  loss  would  or  would  not  have  happened  if  the 
plaintiff  had  used  the  ordinary  care  that  a  prudent  man  might  rea- 
sonably be  expected  to  have  taken  under  the  circumstances:  Oppen- 
heim  v.  White  Lion,  L.  E.  6  C.  P.  515;  Wharton  on  Negligence,  691. 
The  jury  are  not  to  be  told  that,  if  by  reasonable  care,  the  plaintiff 
might  have  locked  his  door  and  did  not  do  so,  this  is  such  negligence 
as  to  exonerate  the  innkeeper,  if  the  loss  occurred  through  leaving 
the  door  unlocked."  And  it  cannot  be  laid  down  as  a  proposition 
of  law  that  leaving  the  door  unbolted  is  not  evidence  of  negligence, 
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as  each  case  must   depend  on  its  own  facts:  Herbert  v.  Markwell, 
45  L.  T.  649,  affirmed,  C.  A.,  W.  N.  1882,  112. 

It  is  not  contributory  negligence  because  a  guest  sleeps  in  a  room, 
the  lock  on  the  door  of  which  is  out  of  repair,  or  because,  knowing 
the  condition  of  the  door,  he  fails  to  notify  the  innkeeper  thereof: 
Lanier  v.  Youngblood,  73  Ala.  587. 

3.  Intoxication. — Intoxication  on  the  part  of  a  guest  may  have 
contributed  to  his  loss,  and  in  such  case  he  cannot  recover  from  the 
landlord  therefor:  Becker  v.  "Warner,  90  Hun,  187,  35  N.  Y.  Supp. 
739;  Walsh  v.  Porterfield,  87  Pa.  St.  376.  It  has  even  been  held  that 
a  state  of  intoxication  raises  a  presumption  of  negligence:  Profilet 
V.  Hall,  14  La.  Ann.  524.  But,  in  Kubenstein  v.  Cruikshanks,  54 
Mich.  199,  52  Am.  Kep.  806,  19  N.  W.  954,  the  court  was  of  the 
opinion  that  a  host's  liability  for  the  baggage  of  his  guest  was  not 
diminished  but  rather  increased,  by  the  fact  that  the  guest  got  too 
drunk  at  his  bar  to  take  care  of  himself:  See,  also,  Jalie  v.  Cardinal, 
35  Wis.  118.  The  fact  that  the  guest  was  intoxicated  will  not  de- 
stroy the  landlord's  liability  for  robbery  committed  on  him  by  one 
of  his  servants:  Cunningham  v.  Bucky,  42  W.  Va,  671,  57  Am.  St. 
Eep.  878,  26  S.  E.  442. 

b.    Illegality. 

1.  Lack  of  License  by  Landlord. — The  fact  that  an  innkeeper, 
holding  himself  out  to  the  public  as  such,  has  not  taken  out  a  license, 
as  provided  by  statute,  does  not  relieve  him  from  the  strict  liability 
attaching  to  licensed  innkeepers:  Lanier  v.  Youngblood,  73  Ala.  587, 
citing  Beale  v.  Posey,  72  Ala.  323. 

2.  Illegal  Acts  of  the  Guest. — In  several  instances,  innkeepers 
have  attempted  to  avoid  responsibility  by  setting  up  as  a  defense 
that  their  guests  were  acting  illegally.  In  Cohen  v.  Manuel,  91 
Me.  274,  64  Am.  St.  Eep.  225,  39  Atl.  1030,  the  goods  for  which  it 
was  sought  to  hold  the  hotel-keeper  liable  were  to  bo  peddled  with- 
out a  license,  which  fact  was  relied  upon  as  an  answer  to  the  ac- 
tion. The  court  held  it  to  be  no  defense,  saying:  "It  is  not  un- 
lawful for  a  peddler,  with  or  without  a  license,  to  put  up  at  an  inn. 
The  plaintiff  did  not  lodge  at  the  defendant's  inn  as  a  peddler,  lint 
as  an  individual.  As  a  property  owner  merely  he  intrusted  his  prop- 
erty to  the  defendant's  safekeeping.  It  was  not  unlawful  for  him 
to  eat  drink  and  be  sheltered  in  an  inn,  nor  to  deliver,  or  oiTor  to 
deliver,  his  money  and  other  property  to  the  innkeeper  for  safe  cus- 
tody. If  his  property  consisted  of  merchandise  carried  by  liim  for 
the  purpose  of  sale,  without  a  license,  in  violation  of  law,  it  was 
none  the  less  property.  A  peddler  may  lawfully  care  for  and  pro- 
tect his  property.  If  he  exposes  it  for  sale,  or  sells  it,  without 
license,  ne  may  be  fined.  No  penalty  attaches  to  the  merchandise 
itself.  It  cannot  be  seized  or  forfeited.  It  is  neitlicr  contraban't 
nor    outlawed.     The    rights    and    liuljilities    which    exist    between    the 
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innkeeper  and  his  guest,  who  is  a  peddler,  are  created  by  law,  and 
grow  out  of  the  relation  between  them,  and  are  in  no  degree  depend- 
ent upon  the  purpose  of  the  owner  to  sell  the  goods  at  some  future 
time  without  license.  It  is  therefore  the  opinion  of  the  court  that 
-even  if  the  plaintiff  had  no  license  to  peddle,  that  fact  would  not 
constitute  a  defense  to  this  action." 

The  innkeeper  is  liable  for  the  loss  of  a  buggy-robe,  although  it 
occurred  while  the  guest  was  traveling  on  Sunday,  in  violation  of  a 
statute:   Cox  v.  Cook,  96  Mass.   (14  Allen)   165. 

In  Curtis  v.  Murphy,  63  Wis.  4,  53  Am.  Eep.  242,  22  N.  W.  825. 
the  plaintiff  went  to  a  hotel  near  his  residence  at  midnight,  with  a 
prostitute  and  registered  as  man  and  wife.  He  delivered  a  sum  of 
money  to  the  hotel  clerk  for  safekeeping.  During  the  night,  the 
■clerk  absconded  with  the  money.  The  court  held  that,  having  come 
solely  for  the  purpose  of  having  sexual  intercourse  with  the  woman, 
he  was  not  a  guest,  and  could  not  recover.  A  different  case  is  pre- 
sented, however,  where  the  woman  had  already  left  the  plaintiff, 
a  ad  he  was  robbed  after  her  departure;  Lucia  v.  Omel,  46  App.  Div. 
■200,  61  N.  Y.  659,  affirmed,  53  App.  Div.  641,  66  N.  Y.  Supp.  1136. 
The  court  there  mentioned  Curtis  v.  Murphy,  63  Wis.  4,  53  Am.  Rep. 
242,  22  N.  W.  825,  saying:  "If  he  had  been  robbed  while  occupying 
his  room  with  the  strumpet,  the  decision  cited  would  apply.  If  he 
had  been  robbed  by  the  strumpet  with  whom  he  associated,  we  would 
be  entirely  clear  that  his  loss  would  be  the  result  of  his  own  neg- 
ligence and  misconduct,  and  thus  preclude  a  recovery  against  the 
landlord  within  the  general  rule,  even  apart  from  the  authority  of 
the  Wisconsin  case.  But  the  misconduct  and  immorality  of  the 
plaintiff  had  ceased  before  he  met  with  his  loss.  We  cannot  see 
how  that  previous  immorality  affected  his  subsequent  status  as  a 
guest  in  the  hotel." 

c.  Guest  Taking  Exclusive  Control  of  Goods,  or  Depositing  Them 
with  Other  Guest. — The  proprietor  of  a  hotel  may  exon^n-ate  liiniseif 
by  showing  that  the  guest  had  taken  exclusive  custody  of  liis  own 
goods:  Packard  v.  Xorthcraft,  59  Ky.  (2  Met.)  439;  Burgess  v. 
Clements,  4  Maule  &  S.  306;  but  this  must  be  an  exclusive  custody 
aud  control  of  a  guest,  and  must  not  be  held  under  tJio  supervision 
and  care  of  the  innkeeper,  as  where  they  are  kept  in  a  room  assigned 
to  a  guest  or  other  proper  depository  in  the  house:  Fuller  v.  Coats, 
18  Ohio  St.  343.  See,  also,  Packard  v.  Northcrnft,  59  Ky.  (2  Met.) 
439.  Therefore,  a  guest  may  retain  personal  custody  of  his  trunk, 
•wearing  apparel,  watch,  money  and  jewelry  without  discharging  the 
innkcL'per  from  responsibility,  they  being  considered  likewise  in  the 
■custody  of  the  innkeeper,  and  subject  to  that  uneomnion  cure  which 
he  is  bound  to  exercise  respecting  the  effects  of  his  guests:  Woiscn- 
ger  V.  Taylor,  64  Ky.  (1  Bush)  275,  89  Am.  Dec.  626;  Jalie  v.  Cardi- 
nal, 35  Wis.   118. 
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The  same  rule  applies  where  he  deposits  the  property  with  another 
guest  or  inmate,  in  whom  he  reposes  confidence,  and  the  innkeeper 
is  relieved  from  responsibility  therefor:  Sneider  v.  Geiss,  1  Yeates 
(Pa.),  34;  Houser  v.  Tully,  62  Pa.  St.  92,  1  Am.  Eep.  390. 

d.  Want  of  Authority  in  Servant. — Lack  of  authority  in  an  inn- 
keeper's servant  to  act  for  his  master  will  not  be  available  as  a 
defense  if  he  apparently  had  such  authority:  Rockwell  v.  Proctor,. 
39  Ga.  105;  Buckle  v.  Probasco,  58  Mo.  App.  49.  See,  also,  Coskery 
V.  Nagle  83  Ga.  696,  20  Am.  St.  Eep.  333,  10  S.  E.  491. 

VII.    Nature  of  the  Action. 

There  seems  to  be  a  conflict  as  to  the  nature  of  an  action  of  this 
kind  against  an  innkeeper.  In  Gile  v.  Libby,  36  Barb,  70,  it  was 
said:  ''The  liability  of  an  innkeeper  by  custom,  or  the  common  law,, 
for  the  loss  of  the  goods  of  his  guest,  would  appear  to  have  been 
founded  on  contract — on  the  implied  undertaking  on  the  part  of 
the  innkeeper  to  safely  keep  the  goods,  in  consideration  of  the  usual 
charge  to  be  paid  by  the  guest  for  his  lodging  and  entertainment. 
The  action  might  be  either  assumpsit  or  case.  In  either  action  it 
was  usual,  and  perhaps  necessary,  to  allege  in  the  declaration  that 
the  loss  occurred  by  and  through  the  carelessness  of  the  innkeeper 
and  his  servants."  But,  in  People  v.  Willett,  26  Barb.  78,  it  was- 
decided  that  an  action  of  this  character  was  founded  in  tort  or  mis- 
feasance, and  not  on  contract.  That  trover  will  not  lie,  unless  au 
actual  conversion  is  shown,  see  Hallenback  v.  Fish,  8  Wend.  547,  24 
Am.  Dec.  88. 

Vin.     Measure  of  Damages. 

The  measure  of  damages  to  be  applied  in  actions  by  a  guest  against 
a  landlord  for  loss  of  his  property  is  the  market  value  thereof  at 
the  time  of  loss,  to  which  interest  may  be  added  and  included  ia 
the  total  sum  of  damages  allowed.  While  the  cost  of  the  property 
may  be  considered,  in  connection  with  other  facts,  in  determining 
its'  value,  evidence  of  its  cost,  without  more,  is  not  sufficient  proof 
of  its  market  value:  Watson  v.  Loughran,  112  Ga.  837,  38  S.  E.  82. 
yee,  also,  Wies  v.  Hoffman  House,  28  Misc.  Eep.  225,  59  N.  Y.  Supp. 
38.  That  the  giving  of  interest  upon  the  amount  of  the  goods  lost 
is  not  compulsory,  see  Sparr  v.  Wellman,  11  Mo.  230. 

If  the  innkeeper  has  capriciously  refused  to  deliver  the  guest's 
property,  and  he  is  thereby  compelled  to  employ  counsel  to  enforce 
his  rights,  the  jury  may  allow  the  plaintiff  his  attorney's  fees  as 
damages:  Carhart  v.  Wainman,  114  Ga.  632,  88  Am.  St.  Eep.  45,  40 
S.  E.  781. 

IX.     Liability  to  Boarders. 

An  innkeeper  or  boarding-house  keeper  is  not  liable  to  a  hoarder 
as  an  insurer,  but  is  held  only  to  the  exercise  of  ordinary  care,  and 
liable  for  his  own  negligence  or  that  of  his  servants,  resulting  in  los» 
or  injury  to  the  goods  of  his  boarders:   Smith  v.  Eead,  52  How.  Pr. 
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34;  Siegman  v.  Keeler,  4  Misc.  Eep.  528,  24  N.  Y,  Supp.  821;  George 
V.  Depierris,  17  Misc.  Kep.  400,  39  N.  Y.  Supp.  1082;  Meacham  v. 
Galloway,  102  Tenn.  415,  73  Am.  St.  Rep.  886,  52  S.  W.  859;  and 
■where  he  gratuitously  receives  a  deposit  of  money  or  valuables  from 
a  boarder,  he  is  liable  only  for  gross  negligence:  Johnson  v.  Reynolds, 
3  Kan.  257;  Wiser  v.  Chesley,  53  Mo.  547. 

If  a  boarder  at  a  hotel  fails  to  take  such  care  of  his  watch  as  a 
person  of  ordinary-prudence  should  take,  the  landlord  is  not  responsi- 
ble for  its  loss:  Chamberlain  v.  Masterson,  26  Ala.  371;  nor  is 
he  where  he  is  lacking  in  ordinary  care  in  not  keeping  his  door 
locked:   Swann  v.  Smith,  14  Daly,  114. 

In  Lawrence  v.  Howard,  1  Utah,  142,  a  boarder  was  ordered  to 
leave  a  hotel  for  failure  to  pay  his  board.  He  left  without  taking 
his  baggage  or  asking  therefor,  although  it  would  have  been  deliv- 
ered upon  demand,  and  it  was  subsequently  lost.  The  hotel-keeper 
was  held  to  be  a  bailee  without  reward,  liable  only  for  groae  neg- 
ligence, and  as  the  boarder's  negligence  in  not  asking  for  his  prop- 
erty, which  he  would  have  received,  contributed  to  his  loss,  he  could 
not  recover. 

X.    Liability  of  Eestaurant-keepers. 

A  restaurant  is  not  an  inn,  so  as  to  subject  the  keeper  to  the 
liability  of  an  innkeeper:  Carpenter  v.  Taylor,  1  Hilt.  (N.  Y.)  193. 
Where  liquors  could  be  sold  legally  only  under  a  license,  and  such 
licenses  could  be  issued  only  to  persons  keeping  inns,  and  it  was 
proved  that  the  plaintiff  lost  certain  property  in  a  restaurant,  in 
which  liquors  were  sold,  it  was  held  that  the  court  would  presume 
that  the  defendant  was  an  innkeeper,  in  the  absence  of  evidence  to 
the  contrary,  and  liable  as  such  for  the  property  of  guests:  Korn  v. 
Schedler,   11   Daly,   234. 

In  La  Salle  Restaurant  v.  McMasters,  85  111.  App.  677,  the  plain- 
tiff entered  defendant's  restaurant  as  a  patron,  and  after  telling 
the  waiter  that  he  did  not  see  a  vacant  rack  upon  which  to  hang  his 
coat,  the  waiter  took  the  coat,  saying  he  would  take  care  of  it,  and 
hung  it  upon  a  rack  near  plaintiff.  When  the  meal  was  finished, 
it  could  not  be  found.  On  the  bill  of  fare  was  conspicuously  printed 
the  words,  "Not  responsible  for  hats  and  coats."  The  plaintiff  was 
allowed  to  recover.     See,  also,  Ultzen  v.  Nicol   (1894),  1  Q.  B.  92. 

At  a  quick-lunch  restaurant,  the  proprietor  provided  nails  on  wliieh 
to  hang  hats  and  overcoats,  and  posted  placards  warning  against 
thieves,  and  for  guests  to  watch  their  hats  and  overcoats.  At  the 
bottom  of  each  bill  of  fare  was  a  notice  disclaiming  responsibility 
for  personal  property  unless  checked  by  the  manager.  A  manager 
was  in  attendance,  constantly  on  watch  to  protect  the  property  of 
patrons,  and  provided  a  system  of  checking,  which  afforded  ample 
protection  if  availed  of.  Under  these  facts  it  was  held  that  there 
could  be  no  recovery  for  the  loss  of  a  coat,  as  there  was  no  negli- 
gence: Harris  v.  Child's  Unique  Dairy  Co.,  S4  X.  Y.    Supp.  '200. 
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In  Montgomery  v.  Ladjing,  30  Misc.  Kep.  92,  61  N.  Y,  Supp.  840, 
the  court  reviewed  decisions  dealing  with  the  liability  of  restaurant- 
keepers,  saying  in  part:  "In  Buttman  v.  Dennett,  9  Misc.  Kep.  462, 
30  N.  Y.  Supp.  247,  it  was  held  that  a  restaurant-keeper,  in  whose 
custody  wraps  and  other  articles  of  wearing  apparel  have  been  tem- 
porarily placed  for  safekeeping,  is  liable  as  a  bailee.  This  liability 
has  been  enforced  where  a  waiter  took  the  hat  and  coat  of  a  cus- 
tomer when  he  entered  the  restaurant  and  seated  himself  at  a  table: 
Appleton  V.  Welch,  20  Misc.  Eep.  343,  45  N.  Y.  Supp.  751. 

"But  in  Simpson  v.  Eourke,  13  Misc.  Eep.  230,  34  N.  Y.  Supp. 
11,  it  was  held  that  a  restaurant-keeper  is  not  an  insurer  of  the  ef- 
fects of  customers  who  may  have  accepted  the  invitation  held  out 
to  him,  but  at  most  is  required  to  use  only  the  ordinary  care  called 
for  by  the  circumstances.  In  that  case  the  plaintiff  had  not  placed 
his  overcoat  in  the  physical  custody  of  the  defendant  or  his  servant, 
but  had  it  removed  after  having  selected  a  seat  and  personally 
placed  it  on  a  rack,  and  it  was  therefore  held  that  the  question 
merely  was  as  to  the  sufficiency  of  the  general  supervision  exercised 
over  the  restaurant  for  the  protection  of  customers'  property  placed 
therein,  and  it  not  appearing  that  the  size  of  the  restaurant  or  any 
special  conditions  called  for  greater  vigilance  than  was  actually  ex- 
ercised, the  judgment  in  favor  of  the  defendant  was  affirmed." 

The  court  then  discussed  analogous  cases,  dealing  with  the  liability 
of  keepers  of  bath-houses,  theaters  and  clothing  stores,  and  pro- 
ceeded: "The  rule  to  be  deduced  from  all  these  cases,  therefore,  is: 
That,  before  a  restaurant-keeper  wdll  be  held  liable  for  the  loss  of 
an  overcoat  of  a  customer,  while  such  customer  takes  a  meal  or  re- 
freshments, it  must  appear  either  that  the  overcoat  was  placed  iu 
the  physical  custody  of  the  keeper  of  the  restaurant  or  his  servants, 
in  which  case  there  is  an  actual  bailment,  or  that  the  overcoat  was 
necessarily  laid  aside  under  circumstances  showing  at  least  notice 
of  the  fact  and  of  such  necessity  to  the  keeper  of  the  restaurant  or 
his  servants,  in  which  case  there  is  an  implied  bailment  or  construc- 
tive custody,  or  that  the  loss  occurred  by  reason  of  the  insufficiency 
of  the  general  supervision  exercised  by  the  keeper  of  the  restaurant 
for  the  protection  of  the  property  of  customers  temporarily  laid 
aside.  After  all,  each  case  must  largely  depend  upon  its  particular 
facts  and  circumstances,  for  it  is  well  known  that  there  are  all  kinds 
of  restaurants.  In  some  of  them  good  taste  and  etiquette  require 
that  a  customer  should  take  his  hat  and  overcoat  off  while  taking  a 
meal,  wliile  in  others,  especially  the  so-called  quick-lunch  establish- 
ments, customers  frequently  remove  neither  hat  nor  overcoat." 
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KAMMRATH  v.  KIDD. 

[89  Minn.  380,  95  N.  W.  213.] 

GROWING  CROPS  are  Transferred  by  a  Conveyance  of  the 
Xajid,  unless  expressly  reserved,     (p.  604.) 

GROWING  CROPS,  Parol  Evidence  to  Show  Reservation  of 
by  the  Grantor. — Parol  evidence  is  not  admissible  to  show  that  an 
agreement  that  the  grantor  might  retain  the  growing  crops  was  a 
part  of  the  consideration  of  the  conveyance,  and  hence  that  such 
-crops  should  be  exempt  from  its  operation,     (p.  604.) 

CONVEYANCE,  Delivery,  Evidence  to  Show  Intended 
Date  of. — When  a  conveyance  is  placed  in  the  hands  of  a  third  per- 
son, to  be  afterward  delivered  by  him,  evidence  is  admissible  to 
prove  that  he  was  instructed  not  to  deliver  it  until  a  date  specified, 
though  most  of  the  consideration  was  paid  before  that  time,  for 
the  purpose  of  proving  that  the  conveyance  did  not  become  operative 
until  that  time,  and  hence  did  not  include  growing  crops  which  pre- 
viously  matured,     (p.   605.) 

Action  to  recover  grain  or  damages  for  its  detention.  Ver- 
dict and  judgment  for  the  plaintiff.  A  motion  for  a  new  trial 
•was  made  and  denied,  and  defendant  appealed. 

Knox  &  Faber,  for  the  appellant. 

Allen  &  Ward,  for  the  respondent. 

3S«  LEWIS,  J.  June  22,  1901,  defendant  was  the  owner 
•of  a  certain  farm,  upon  which  was  a  growing  crop  of  wheat  and 
■oats,  put  in  by  a  tenant  upon  shares,  a  one-third  interest  going 
to  the  owner.  An  arrangement  was  entered  into  on  that  day 
hj  which  it  was  agreed  that  the  land  should  be  sold  to  plain- 
tiff, and  pursuant  to  such  arrangement,  on  July  1st  of  the 
same  year,  defendant  executed  a  warranty  deed  in  the  usual 
form,  and  left  it  with  a  banker  by  the  name  of  Broun,  to 
"whom  plaintiff  was  to  pay  the  money  expressed  in  the  ^^"^  deed 
■as  a  consideration — three  thousand  two  hundred  dollars.  On 
the  following  July  9th,  defendant  cut  and  removed  from  the 
premises  a  certain  quantity  of  grass,  and  between  July  19th  and 
22d  he  cut  the  grain.  Plaintiff  caused  sixteen  hundred  dollars 
of  the  money  to  be  paid  to  'Mr.  Broun  on  July  9th,  and  the  re- 
mainder was  paid  on  July  19th,  and  the  deed  was  delivered  l)y 
Mr.  Broun  to  plaintiff  on  July  29th,  At  threshing  time,  de- 
fendant took  possession  of  one-third  of  the  grain,  and,  tlii? 
action  having  been  brought  by  the  purchaser  to  recover  its  valuo, 
the  trial  court  directed  the  jury  to  return  a  verdict  for  plain- 
tiff for  the  value  of  the  wheat  and  oats,  and  refused  to  submit 
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the  question  of  the  value  of  the  grass — taking  the  position  that, 
under  the  evidence,  plaintiff  was  not  entitled  to  anything  in  that 
respect — and  appeal  was  taken  by  defendant  from  an  order  deny- 
ing a  motion  for  a  new  trial. 

1.  Error  is  assigned  upon  the  order  of  the  court  in  refusing 
to  admit  oral  testimony  to  the  effect  that,  in  addition  to  the 
money  consideration  expressed  in  the  deed,  appellant  was  to 
retain  his  interest  in  the  growing  crops.  The  testimony  was 
refused  upon  the  ground  that  it  tended  to  change  the  terms  of 
the  contract  as  expressed  in  the  deed.  In  this  ruling  we  think 
the  court  was  correct.  In  this  state  the  law  is  settled  that  grow- 
ing crops,  such  as  wheat  and  oats,  are  attached  to  and  become  a 
part  of  the  real  estate,  and  are  transferred  by  a  conveyance  of 
the  land,  unless  expressly  reserved:  Erickson  v.  Paterson,  47 
Minn.  525,  50  N.  W.  699 ;  Cummings  v.  Newell,  86  Minn.  130, 
90  N.  W.  311.  The  record  is  silent  as  to  the  nature  of  the  pre- 
liminary contract,  whatever  it  was,  and  we  must  assume  that  it 
was  merged  into  the  deed,  which,  according  to  its  terms,  carried 
the  crops.  The  parol  testimony  offered  was  not  admissible  upon 
the  ground  that  an  agreement  to  retain  the  crops  by  the  grantor 
was  part  of  the  consideration  of  the  conveyance.  The  true  con- 
sideration may  generally  be  shown,  but,  when  evidence  offered 
for  such  purpose  will  have  the  effect  to  restrict  the  legal  opera- 
tion of  the  covenants,  it  is  incompetent:  Eooney  v.  Koenig,  80' 
Minn.  483,  83  N.  W.  399. 

2.  On  July  1st  the  deed  was  handed  by  appellant  to  Mr^ 
Broun,  and  appellant  offered  to  show  by  him  his  instruction  as 
to  when  ^^^  the  deed  should  be  delivered  to  respondent.  Ob- 
jection to  the  question  was  sustained  upon  the  ground  that  it 
was  a  repetition,  but  the  record  does  not  show  such  to  be  the 
fact,  and  the  testimony  was  competent  for  the  purpose  of  show- 
ing when  the  deed  was  to  be  delivered.  Notwithstanding  the 
fact  that  the  parties  had  embodied  their  agreement  in  the  deed, 
with  reference  to  the  crops,  yet  they  might  have  provided  that 
the  deed  should  not  take  effect  until  after  the  crops  were  severed 
from  the  land.  It  is  claimed  by  respondent  that  the  evidence- 
is  conclusive  that  tlie  deed  took  effect  prior  to  the  time  the  crops 
were  cut,  because  the  entire  amount  of  the  consideration  was 
paid  before  the  crops  were  finally  harvested.  In  the  absence  of 
any  other  evidence  than  the  mere  fact  that  the  deed  was  exe- 
cuted and  given  to  Mr.  Broun  to  be  delivered  to  respondent  upon 
payment  of  the  money,  tlie  respondent  would  have  a  reasonable- 
time  within  which  to  make  such  payment;  and,  if  payment  were- 
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■made  within  a  reasonable  time,  then  the  delivery  of  the  deed,  or 
the  time  it  took  effect,  would  date  back  to  the  date  of  its  execu- 
tion. In  such  case,  delivery  as  of  the  date  of  execution  would 
be  presumed:  Cummings  v.  Xewell,  86  Minn.  130,  90  N.  W. 
311. 

But  although  the  payments  were  made  prior  to  the  time  the 
crops  were  harvested,  payment  was  not  completed  until  nineteen 
days  after  the  deed  was  given  to  Mr.  Broun,  and  in  the  meantime 
the  crops  had  matured  and  had  to  be  taken  care  of;  and  since, 
according  to  the  offer  of  evidence,  the  deed  was  not  handed  to 
Mr.  Broun  to  be  delivered  unconditionally  upon  payment,  but 
only  within  a  certain  time,  we  are  of  the  opinion  that  it  was  a 
question  of  fact  whether  the  deed  was  intended  to  take  effect  on 
July  1st,  relating  back,  upon  pa}Tnent,  or  on  the  date  when  it 
was  actually  delivered  to  respondent.  This  question  was  for  the 
jury  to  determine,  and  it  was  error  for  the  court  to  hold  that 
respondent  was  entitled  to  the  crops.  This  conclusion  is  not  al- 
together free  from  doubt,  and  it  would  appear  from  the  record 
that  the  attorneys  on  both  sides  had  strenuously  endeavored  to 
avoid  trying  the  case  upon  its  merits,  and  allowing  all  the  facts 
to  be  presented  to  the  court ;  but  we  are  inclined  to  the  view  that 
the  court  '^^^  should  have  received  the  testimony  offered,  and 
submitted  to  the  jury  the  question  as  to  when  the  deed  was  to 
take  effect. 

Order  reversed  and  new  trial  granted. 

START,  C.  J.  I  concur  in  the  result.  My  understanding 
is  that  a  deed  takes  effect  only  from  its  delivery,  and  not  from 
its  date.  When  deposited  in  escrow,  nothing  passes  by  it  until 
the  condition  is  performed,  and  the  title  of  the  grantee  dates 
only  from  the  final  delivery  of  the  deed  to  him,  except  in  cases 
where  it  is  shown  that  the  intention  of  the  parties  was  other- 
wise, or  the  ends  of  justice  required  the  application  of  a  differ- 
ent rule:  Andrews  v.  Farnham,  29  Minn.  246,  13  N.  W.  161; 
Lindley  v.  Groff,  37  Minn.  338,  34  X.  W.  26.  Therefore  it 
eeems  to  me  that  the  burden  was  upon  respondent  in  this  ease 
to  show  that  it  was  within  the  exception  to  the  general  rule 
stated. 


Growing  Crops  have  iDeen  held  to  pass  by  a  deed  of  the  soil  -with- 
out anv  express  reservation:  Gibbons  v.  Dillingham,  10  Ark.  9,  50 
Am.  Dec.  233;  Turner  v.  Cool,  23  Tnd.  56,  85  Am.  Dec.  449;  Smith 
V.  Leighton,  38  Kan.  544,  5  Am.  St.  Kep.  778,  17  Pac.  52;  Wootton 
V.  White,  90  Md.  64,  78  Am.  St.  Eep.  425,  44  Atl.  1026;  .Jones  v. 
Adams,  37   Or.   473,  82  Am,   St.   Eep.   766,   59  Pac.   811,   62   Pac.   16. 
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Compare  Smith  v.  Johnson,  1  Penr.  &  W.  471,  21  Am.  Dec.  404- 
Aldrich  V.  Bank  of  Ohiowa,  C4  Neb.  276,  89  N.  W.  772,  97  Am.  St.. 
Eep,  643,  and  see  the  cases  cited  in  the  cross-reference  note  thereto.. 
And  it  is  held  that  a  reservation  of  the  crop  cannot  be  shown  hy 
parol:  Gibbons  v.  Dillingham,  10  Ark.  9,  50  Am.  Dec.  233;  Brown 
V.  Thurston,  56  Me.  126,  96.  Am.  Dec.  438.  Compare  Backenstoss  v- 
Stahler,  33  Pa.  St.  251,  75  Am.  Dec.  592;  Flyut  v.  Conrad,  Phill. 
(N.  C.)  190,  93  Am.  Dec.  588.  As  to  whether  ripened  crops  follow 
the  title  of  the  land,  see  First  Nat.  Bank  v,  Beegle,  52  Kan,  709,  39- 
Am.  St.  Rep.  365,  35  Pac.  814.  And  as  to  a  parol  sale  of  growing 
crops,  see  Mighell  v.  Dougherty,  86  Iowa,  480,  41  Am.  St.  Eep.  511^ 
53  N.  W.  402. 


McKITTEICK  v.  CAHOON". 

[89  Minn.  383,  95  N.  W.  223.] 

JUDGMENT— Merger,  Effect  of.— Where  a  precedent  lia- 
bility is  made  the  basis  of  a  final  money  judgment  the  rights  of  the 
parties  are  merged  therein.  Hence,  such  judgment  may  be  discharged 
by  proceedings  in  bankruptcy,  though  the  cause  of  action  out  of 
which   it   arose   was   not   subject   to   such   discharge,     (p.    607.) 

BANKRUPTCY.— A  Judgment  Against  the  Putative  Father  of 
a  Bastard  for  sums  awarded  against  him  for  its  maintenance  was 
subject  to  be  discharged  by  the  national  bankruptcy  act  as  it  ex- 
isted prior  to  1903.  Whether  a  different  rule  resulted  from  the- 
amendment  of  that  year  is  not  determined,     (p.  608.) 

Bowers  &  Howard,  for  the  appellant. 
M.  E.  Mathews,  for  the  respondent. 

38^  LOVELY,  J.  In  1878  defendant  was  adjudged  to  be  the 
putative  father  of  a  natural  child,  and  charged  with  its  main- 
tenance until  fifteen  years  of  age,  to  the  extent  of  six  dollars  per 
month,  to  be  paid  to  the  mother  each  month,  in  advance,  under 
General  Statutes  of  18G6,  chapter  17,  sections  6,  7  (Gen.  Stats. 
1894,  sees.  2044,  2045).  No  payments  were  ever  made.  In 
189G  the  mother  assigned  her  rights  under  the  order  of  filia- 
tion to  plaintiff,  and  in  1897  the  latter  commenced  an  action 
to  recover  the  total  sum  which  should  have  been  paid  by  de- 
fendant. Thereafter,  and  on  April  28,  1898,  judgment  was  ob- 
tained and  docketed  in  plaintiff's  favor  for  two  thousand  two- 
hundred  and  seventy-three  dollars.  On  December  30,  1899,  de- 
fendant was  duly  adjudged  a  bankrupt  by  the  United  States  dis- 
trict court  for  Minnesota  (the  judgment  having  been  scheduled), 
and  he  was,  upon  hearing,  discharged  from  all  debts  and  claims 
provable  against  his  estate  which  existed  on  March  10,  1899. 
After  the  discharge  a  motion  was  made  in  behalf  of  defendant, 
in  the  proper  state  court,  to  have  the  judgment  satisfied  and  dis- 
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charged  of  record,  under  Laws  of  1899,  page  306,  chapter  262, 
which  was  denied.    From  this  order,  defendant  appeals. 

The  learned  trial  court  was  of  the  opinion  that  this  judgment, 
upon  the  grounds  of  public  policy  and  just  necessity,  retained  all 
the  legal  attributes  of  the  original  order  for  maintenance,  and 
therefore  was  not  provable  in  the  bankruptcy  court.  Undoubt- 
edly the  authorities  justify  the  view  that  an  original  order  for 
the  support  of  an  illegitimate  child  will  not  be  discharged  in 
bankruptcy  proceedings.  There  are  likewise  authorities  that  hold 
that  orders  for  alimony  would  not  be  excepted  from  a  discharge 
in  bankruptcy:  Brandenberg  on  Bankruptcy,  c.  4  sec.  4  of 
note,  p.  156)  ;  In  re  Baker  (D.  C),  96  Fed."  954;  In  re  Hub- 
bard (D.  C),  98  Fed.  710;  Hawes  v.  Cooksey,  13  Ohio,  242; 
Audubon  v.  Shufeldt,  181  U.  S.  575,  21  Sup.  Ct.  Eep.  735. 
These  decisions  are  placed  upon  the  ground  that  such  claims  are 
uncertain,  and  of  the  nature  of  police  regulations,  ^^^  involving 
the  authority  of  courts  to  enforce  their  orders  for  the  protection 
of  public  welfare  and  good  government:  but  the  question  here 
is  of  a  diiferent  character,  and  must  be  controlled  by  the  express 
terms  of  the  bankruptcy  act  in  force  at  the  time  of  defendant's 
discharge.  The  only  exceptions  to  relief  from  the  obligations 
of  claims  as  therein  recognized  were:  1.  Taxes;  2.  Judgments 
for  fraud,  false  pretenses,  willful  and  malicious  injuries  to  per- 
sonal property;  3.  Those  not  scheduled  in  time  for  allowance; 
and  4.  Eesults  of  fraud,  embezzlement,  misappropriation,  or 
defalcation  in  office  or  in  a  fiduciary  capacity :  National  Bank- 
ruptcy Act  of  1898,  sec.  17  (Act  July  1,  1898,  c.  541;  30 
Stats.  550,  551;  U.  S.  Comp.  Stats.  1901,  3428). 

It  seems  very  clear  that  the  final  judgment  in  this  case  docs 
not  fall  within  either  of  these  exceptions,  and  it  is  also  equally 
clear  that,  by  securing  the  judgment,  plaintiff  acquired  valuable 
and  substantial  rights  in  having  it  docketed,  which  would  make 
it  a  lien  upon  real  estate — the  right  to  have  supplemental  pro- 
ceedings or  maintain  a  creditors'  suit,  with  other  privileges  in- 
cident only  to  the  highest  obligation  which  the  law  recognizes 
— but  there  are  no  processes,  and  there  could  be  none,  upon  con- 
stitutional grounds,  in  this  state,  by  which  a  judgment  for 
money  only  could  be  enforced  by  imprisonment,  even  though 
the  judgment  is  rendered  for  amounts  due  on  an  order  of 
filiation,  which  fixes  the  nature  of  the  obligation  without  refer- 
ence to  the  character  of  the  claim  upon  which  it  is  founded. 
After  the  judgment,  obviously,  there  cannot  be  two  distinct 
claims;  and  sound  policy  has  led  to  the  adoption  of  the  rule 
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that,  where  a  precedent  liability  is  made  the  basis  of  a  final 
money  judgment,  the  rights  of  the  parties  are  merged  in  what 
the  law  treats  as  the  higher  obligation :  1  Freeman  on  Judg- 
ments, sees,  215-217.  In  the  application  of  this  principle  to 
the  question  presented  here,  it  must  be  held  that  by  obtaining 
the  judgment  the  plaintiff  elected  to  stand  thereon  alone,  with 
all  the  rights  acquired  thereby,  and  subject  to  all  the  burdens 
which  insolvency  and  bankruptcy  laws  may  impose.  Therefore 
the  plaintiff,  by  putting  her  floating  claims  into  judgment,  es- 
tablished a  debt  of  a  different  nature  in  material  respects,  and 
of  a  character  ^*^  that  subjects  it  to  bankruptcy  supervision. 
Hence  it  is  within  the  authority  of  Congress  alone  to  give  her 
relief  from  the  discharge  it  authorizes:  Wolcott  v.  Hodge,  15 
Gray,  547,  77  Am.  Dec.  381;  Manning  v.  Keyes,  9  E.  I.  224,  11 
Am.  Eep.  249;  Comstock  v.  Grout,  17  Vt.  512;  In  re  Benedict, 
37  Misc.  Rep.  230,  75  N.  Y.  Supp.  165.  The  liability  of  the 
debtor  is  affected  by  his  judgment,  and  while  the  bankruptcy  law 
might  except  a  judgment  rendered  for  maintenance,  as  it  has 
for  fraud  in  certain  cases,  it  is  sufficient  for  the  disposition  of 
this  case  to  say  that  at  the  time  of  defendant's  discharge  it  had 
not  done  so. 

In  1903  Congress  amended  section  17  of  the  bankruptcy  act 
by  adding  to  subdivision  2,  as  it  then  read,  a  provision  also 
excepting  claims  for  debts  "for  alimony  due  or  to  become  due 
or  for  maintenance  or  support  of  wife  or  child" :  Act  of  Feb- 
ruary 5,  1903,  c.  487,  sec.  5;  32  Stats.  798.  Whether  thi^ 
amendment  would  apply  to  a  judgment  based  on  the  nature  of 
plaintiff's  original  claims,  we  are  not  required  to  determine, 
for  the  discharge  relied  upon  here  was  obtained  before  the 
amendment;  and,  while  we  recognize  the  high  moral  obliga- 
tion and  duty  of  the  father  to  fulfill  his  natural  duties  in  the 
support  of  his  offspring  which  may  have  l)een  recognized  by 
Congress  in  this  amendment,  we  are  unable  to  agree  with  the 
learned  trial  court  that  the  final  judgment  upon  which  plain- 
tiff relies  was  not  extinguished  by  the  debtor's  discharge  in  the 
bankruptcy  court. 

Order  reversed  and  case  remanded. 


Baul-nipfcij. — As  to  whether  a  judgment  for  alimony,  or  the  agree- 
ment of  a  man  to  pay  monthly  installments  for  the  support  of  his 
former  wife  and  their  minor  son,  is  discharged  or  barred  by  his  dis- 
charge in  bankruptcy,  see  Dunbar  v.  Dunbar,  ISO  Mass.  3  70,  62  N. 
E.  248,  94  Am.  St.  Rep.  62.3,  and  note;  Welty  v.  Welty,  ]9;j  111.  335, 
88  Am.  St.  Eep.  208,  63  N.  E.  161;  Arrington  v.  Arrington,  131  N. 
€.  143,  92  Am.  St.  Eep.  769,  42  S.  E.  554. 
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STELLMACHEE  v.  BRUDER. 

[89  Minn.  507,  95  N.  W.  324.] 

WILLS,  Agreements  to  Make. — A  Party  may  Obligate  Himself 

to  make  his  will  in  a  particular  way  or  to  give  specified  property  to 
a  particular  person,   so   as   to  bind   bis   estate,     (p.   611.) 

WILLS,  Agreements  to  Make — Scrutiny  of  by  the  Courts. — 
Courts  will  be  strict  in  looking  into  the  circumstances  of  agreements 
to  make  wills  and  require  full  and  satisfactory  proof  of  the  fairness 
and  justness  of  the  transaction,      (p.  611.) 

WILLS,  Agreements  to  Make,  Remedies  for  Enforcement  of.^ 
The  remedy  for  the  breach  of  a  contract  to  make  a  will  depends  on 
the  circumstances  of  each  particular  case.  If  the  contract  is  an 
oral  one  to  devise  land  and  is  reasonably  certain,  equity  will  decree 
a  specific  performance  if  there  has  been  such  a  part  performance  as 
will  take  a  parol  agreement  to  convey  land  out  of  the  statute  of 
frauds,     (p.  611.) 

WILLS,  Agrooments  to  Make,  When  will  not  be  Enforced. — 

If  the  Consideration  of  a  contract  to  make  a  will  is  labor  and  services 
•whi'h  may  be  estimated  and  their  value  liquidated  in  money,  so  as 
to  reasonably  make  the  promisee  whole,  specific  performance  will  not 
be   decreed,     (p.   611.) 

WILLS,  Agreements  to  Make,  When  will  be  Specifically  En- 
forced.— If  the  consideration  to  make  a  will  is  that  the  promiseo  shall 
assume  a  peculiar  and  distinct  relation  to  the  promisor  and  render  cer- 
tain services  of  such  a  peculiar  character  that  it  is  practically  impos- 
sible to  estimate  their  value  by  any  pecuniary  standard,  specific  per- 
formance will  be   decreed,     (p.   611.) 

WILLS. — An  Agreemont  to  Make  a  Will  will  not  be  Enforced 
when  the  consideration  consisted  of  board  and  services  already  fur- 
nished and  rendered,  a  promise  to  furnish  board,  room  and  washing, 
and  to  care  for  the  wants  of  the  promisor  for  the  remainder  of  his 
life,  because  the  other  party  to  the  agreement  may  be  compensated 
in  money,     (p.  612.) 

C.  IST,  Andrews,  for  the  appellant. 

Conant  &  Conant  and  Putnam  &  Kicholsen,  for  the  respond- 
euts. 

^o'  START,  C.  J.  Appeal  from  an  order  of  the  district 
court  of  the  county  of  rari1)ault  ^*^^  sustainin*]^  a  demurrer  to 
the  complaint  on  the  ground  that  it  did  not  allege  facts  con- 
stituting a  cause  of  action,  and  for  a  defect  of  parties  defend- 
ant. 

The  complaint  allege?  that  Ferdinand  .Stellmacher,  deceased, 
was  at  the  time  of  his  deatli,  and  had  heen  for  more  tlum  thir- 
teen vears  prior  thereto,  the  owner  in  fee  of  a  certain  tract  of 
land  in  county  of  Farihault;  that  the  defendant  Bruder  is  the 
administrator  of  the  estate  of  the  deceased,  and  that  the  other 
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defendants  are  his  sole  heirs  at  law.  The  complaint  also  al- 
leges, in  effect,  these  facts :  For  more  than  thirteen  years  prior 
to  his  death  the  deceased  was  an  unmarried  man,  a  cripple,, 
unable  to  do  ordinary  work,  never  in  good  health,  not  pleasant 
to  have  around,  required  special  care  on  the  part  of  those  with 
whom  he  lived,  and  he  had  no  children  or  home  of  his  own.  On 
July  14,  1889,  he  requested  permission  of  P.  Otillie  Stellmacher 
and  Gustav  Stellmacher,  the  father  and  mother  of  plaintiff,, 
to  make  his  home  with  them,  and,  with  their  consent,  he  then, 
became  a  member  of  their  household,  and  thereafter  continued 
to  reside  with  them  at  their  house  up  to  the  time  of  his  death. 
After  he  had  so  resided  nearly  three  years  with  them,  he  made 
to  and  with  P.  Otillie  Stellmacher,  Gustav  Stellmacher,  and  the 
plaintiff  an  oral  promise,  and  verbally  agreed  with  them,  that 
for  the  board  and  services  already  rendered  and  furnished  ta 
him,  and  if  P.  Otillie  Stellmacher  would  continue  to  furnish 
him  with  board,  room,  and  washing  in  the  household  of  her- 
self and  husband  during  his  life,  and  if  her  husband  would  as- 
sent to  the  arrangement,  and  if  plaintiff  would  assist  in  caring 
for  his  wants,  she  should  have  his  land  at  his  death,  and  that 
he  would  leave  it  to  her  when  he  died,  and  that  he  would  make 
provision  by  deed  or  will,  in  proper  time,  to  carry  out  the 
agreement.  P.  Otillie  Stellmacher  and  Gustav  Stellmacher 
and  the  plaintiff  all  assented  to  the  agreement,  and  thereafter, 
in  pursuance  of  the  same,  the  deceased  continuously  up  to  the 
time  of  his  death  resided  with  P.  Otillie  Stellmacher  and  Gus- 
tav Stellmacher,  and  during  all  of  the  time,  in  pursuance  of 
and  relying  on  his  promise  and  agreement,  P.  Otillie  Stell- 
macher furnished  him  room,  board,  and  washing,  and  a  home 
in  her  household,  and  during  all  of  the  time  the  plaintiff,  in 
pursuance  of  the  *'***^  agreement,  assisted  in  caring  for  his  wants, 
and  nursed  him  in  sickness,  and  remained  single  in  order  ta 
carry  out  the  agreement;  and  in  all  things  P.  Otillie  Stellmacher 
and  Gustav  Stellmacher  and  the  plaintiff  at  all  times  fully  kept 
and  performed  the  agreement  on  tlieir  part.  Tlie  services  so 
rendered  by  them  to  the  deceased  are  incapable  of  cstiinate  by 
any  pecuniary  standard,  and  neither  party  to  the  contract  in- 
tended that  the  services  should  be  so  measured,  and  it  is  im- 
possible to  estimate  the  value  of  such  services  in  money,  and 
no  payment  has  ever  been  made  tlierefor.  The  deceased  was 
the  brother  of  the  plaintiff's  father,  and  there  was  at  all  times 
a  special  affection  on  his  part  for  the  plaintiff,  and  this  fact 
entered  into  and  was  a  movincr  cause  for  the  making  of  the  con- 
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tract.  The  deceased  did  not^  by  deed,  will,  or  otherwise,  make 
any  provision  for  carrying  out  the  agreement  on  his  part,  but 
he  died  intestate.  Do  these  facts  constitute  a  cause  of  action? 
We  answer  the  question  in  the  negative. 

A  party  may  obligate  himself  to  make  his  will  in  a  particular 
way,  or  to  give  specific  property  to  a  particular  person,  so  as  to 
bind  his  estate.  But  the  courts  will  be  strict  in  looking  into  the 
circumstances  of  such  agreements,  and  require  full  and  satisfac- 
tory proof  of  the  fairness  and  justness  of  the  transaction :  Xew- 
ton  V.  Newton,  46  Minn.  33,  48  N.  W.  450;  Svanburg  v.  Fos- 
seen,  75  Minn.  350,  74  Am.  St.  Rep.  490,  78  N.  W.  4.  The 
remedy  for  the  breach  of  such  a  contract  depends  upon  the  facts 
of  each  particular  case.  If  the  contract  be  an  oral  one  to  de- 
vise land,  and  is  reasonably  certain  as  to  its  subject  matter  and 
its  stipulations,  equity  will  decree  specific  performance,  if  there 
has  been  a  part  performance  of  such  a  character  as  will  take 
a  parol  agreement  to  convey  land  out  of  the  statute  of  frauds, 
upon  principles  which  courts  of  equity  recognize  and  act  upon. 
If  the  consideration  for  the  contract  be  labor  and  services  which 
may  be  estimated,  and  their  value  liquidated  in  money,  so  as 
reasonably  to  make  the  promise  whole,  specific  performance  will 
not  be  decreed.  But  where  the  consideration  of  the  contract  is 
that  the  promisee  shall  assume  a  peculiar  and  domestic  relation 
to  the  promisor,  and  render  to  him  services  of  such  a  peculiar 
character  that  it  is  practically  impossible  to  estimate  their  value 
by  any  pecuniary  standard,  specific  performance  ^^^  will  be  de- 
creed: Svanburg  v.  Fosseen,  75  Minn.  350,  74  Am.  St.  Eep.  490, 
78  K  W.  4;  Johnson  v.  Hubbell,  66  Am.  Dec.  773,  notes. 

It  is  the  claim  of  plaintiff's  counsel  that  the  facts  stated  in 
the  complaint  bring  this  case  within  the  rule  we  have  stated  as 
to  the  specific  performance  of  such  contracts.  The  correctness 
of  the  claim  must  be  tested  by  the  allegations  of  the  complaint 
as  to  the  contract,  and  an  inquiry  as  to  what  relation,  if  any, 
did  the  plaintiff  and  her  mother  agree  to  assume  to  the  deceased, 
and  wliat  services  did  they  promise  to  perform,  because  acts  in 
part  performance,  to  take  an  oral  contract  to  devise  or  convey 
land  out  of  the  statute  of  frauds,  must  be  done  under  and  pur- 
suant to  the  contract.  ISow,  the  alleged  contract  between  the 
parties  was  to  the  effect  that  the  deceased  orally  agreed,  in  con- 
sideration of  board  and  services  already  furnished  and  rendered, 
and  a  promise  by  the  plaintiff's  mother,  with  the  consent  of  her 
father,  to  continue  to  furnish  him  lioard,  room,  and  wasliing  in 
their  household,  and  the  plaintiff's  promise  to  assist  in  caring  for 
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his  wants,  he  would  leave  the  land  to  her  by  deed  or  will.  The 
fair  import  from  the  express  terms  of  the  contract  is  that  the 
deceased  was  to  be  furnished  board^  room,  and  washing  in  the 
home  of  the  plaintiff's  parents,  and  she  was  to  assist  her  mother 
in  caring  for  his  wants. 

It  is  clear  that  there  is  a  material  difference  between  this 
contract  and  the  one  in  the  case  of  Svanburg  v.  Fosseen,  75 
Minn.  350,  74  Am.  St.  Eep.  490,  78  K  W.  4.  The  complaint  in 
that  case  alleged  that  the  plaintiff  and  her  sisters  were  orphans 
of  the  ages  of  eight,  ten,  and  thirteen  years,  respectively,  and 
that  an  oral  contract  was  made  with  their  uncle  and  aunt  to 
the  effect  that,  if  the  plaintiff  and  her  sisters  would  live  with 
them  and  give  them  their  services  as  they  should  be  directed  until 
they  grew  up,  the  uncle  and  aunt  would  at  their  death  leave  the 
plaintiff  and  her  sisters  all  of  the  property  they  might  own 
at  their  death,  which  agreement  was  performed  on  the  part 
of  the  plaintiff  and  her  sisters.  Or,  in  other  words,  the  orphans 
agreed  to,  and  did,  assume  to  their  uncle  and  aunt  the  relation 
of  children  to  their  parents,  and  obeyed  and  served  them  as 
agreed. 

There  being  no  clement  of  a  peculiar  personal  and  domestic 
relation  in  the  contract,  as  alleged  in  the  complaint  under  con- 
sideration, ^^^  it  does  not  appear  upon  the  face  thereof  that 
the  plaintiff  cannot  be  fairly  compensated  in  money  for  her 
uncle's  breach  of  his  oral  contract.  Therefore  the  complaint 
does  not  allege  facts  constituting  a  case  for  specific  performance 
of  the  contract,  and  the  demurrer  was  correctly  sustained  on  this 
ground. 

With  reference  to  an  amendment  of  the  complaint,  we  deem 
it  proper  to  state  that  the  wife  of  the  defendant  Gustav  Steli- 
inacher  is  a  necessary  party  to  an  action  to  compel  specific  per- 
formance of  the  alleged  contract  to  convey  or  devise  the  land 
to  the  plaintiff,  and,  further,  that  the  district  court  has  jurisdic- 
tion of  the  action. 

Order  affirmed. 


Agreements  in  Mn'ke  Willf!  and  tlie  manner  of  their  enforcement 
fire  discussed  in  the  monopjraphic  note  to  Jolmson  v.  IlidilioU,  Gf) 
Am.  Dec.  784-790.  If  one  ronders  servie<^s  to  anotlipr  nnder  an 
agreement  for  compensation  by  will,  the  value  of  such  services  may 
he  recovered  from  the  estate  of  the  latter  in  case  ho  dies  without 
making  the  expected  compensation:  Grant  v.  Grant,  (3.1  Gonn.  n,30, 
?,R  Am.  St.  Eep.  379,  29  Atl.  ];"5;  Hudson  v.  Hudson,  87  Ga.  678, 
27  Am.  St.  Rep.  270.  ^?,  S.  E.  58.3.  See.  also.  Manning  v.  Pippen, 
8G   Ala.  357,  11   Am.   St.   Rep.   46,  5   South.   572;   Iluguloy  v.   Lanier, 
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86  Ga.  678,  22  Am.  St.  Eep.  487,  12  S.  E.  922.  And  such  agree-ments 
may,  in  a  proper  ease,  be  enforced  by  specific  performance:  Svan- 
bnrg  V.  Fosseen,  75  Minn.  350,  74  Am.  St.  Rep.  490,  78  N.  W.  4; 
Burns  v.  Smith,  21  Mont.  251,  €0  Am.  St.  Rep.  653,  53  Pac.  742; 
Burdine  v.  Burdine,  98  Va.  515,  81  Am.  St.  Eep.  741,  36  S.  E. 
992.  But  see  Winne  v.  Winne,  166  N.  Y.  263,  82  Am.  St.  Eep. 
647,  59  N.  E.  832. 
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CITY  OF  ST.  LOUIS  v.  FISCHER. 

[167  Mo.  654,  67  S.  W.  872.] 

MUNICIPAL  CORPORATIONS.— The  Charter  of  the  city  of 
St.  Louis,  adopted  by  the  voters  therein  pursuant  to  the  constitution 
of  the  state,  has  all  the  force  and  effect  of  a  charter  which  emanates 
from  the  general   assembly,      (p.   617.) 

POLICE  POWEE^-Dairies,  Right  of  City  to  Prohihit. — Where 
express  authority  is  conferred  upon  a  city  to  prohibit,  remove,  and 
regulate  cow-stables  and  dairies  "within  prescriVieil  limits,"  it  may 
make  the  prohibited  area    coe.xtensive  with  the  city  limits,     (p.  619.) 

POLICE  POWER — Dairies,  Regulating  Thair  Location. — An 
ordinance  declaring  that  no  dairy  or  cow-stable  shall  be  established 
or  maintained  within  the  limits  of  the  city  without  permission  from 
the  municipal  assembly  by  ordinance,  is  not  invalid  as  empowering 
the  assembly  to  discriminate  against  one  man  and  favor  another, 
or  as  contravening  the  fourteenth  amendment,      (p.  620.) 

POLICE  POWER.— Nothing  in  the  Fourteenth  Amendment  has 
shorn  the  states  of  their  jiolice  power  to  prohibit  or  regulate  un- 
wholesome trades  aiii!   occupatitjus.     p.   620.) 

POLICE  POWER — Dairies. — If  an  Ordinance  Forbids  dairies 
to  be  established  without  permission  from  the  municipal  assembly, 
the  fact  that  prior  to  the  enactment  of  the  onliimnce  premises  had 
l^een  nsed,  but  subsequently  were  abandoned,  as  a  dairy,  does  not 
authorize  a  person  to  establish  a  now  dairy  thereon  without  per- 
mission,    (p.   621.) 

Louis  A.  Stebor,  for  the  appellant. 

B.  Sdinunnaclicr  and  Ba>s  &  Brock,  for  tho  respondent. 

«57  GAXTT,  J.     This  is  a  civil  action  by  the  city  of  St. 
Louis  to  recover  a  fine  of  one  hundred  dollars  for  the  violation 

(GU) 
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of  section  5  of  a  city  ordinance  of  said  city  JSTo.  18^407,  approved 
April  6,  189G,  which  said  section  is  in  these  words:  "Xo  dairy  or 
■cow-stable  shall  hereafter  1)e  erected,  built  or  established  within 
ihe  limits  of  this  city  without  first  having  obtained  permission 
«o  to  do  from  the  municipal  assembly  by  proper  ordinance,  and 
no  dairy  or  cow-stable  not  in  operation  at  the  time  of  the  ap- 
proval of  this  ordinance  shall  be  maintained  on  the  premises  un- 
less permission  so  to  do  shall  have  been  obtained  from  the  mu- 
nicipal assembly  by  proper  ordinance.  Any  person  violating  any 
of  the  provisions  of  this  section  shall  be  deemed  guilty  of  a  mis- 
■demeanor  and  upon  conviction  shall  be  lined  not  less  than  one 
liimdred  dollars  or  more  than  five  hundred  dollars."  The  com- 
plaint charged  that  defendant,  in  the  city  of  St.  Louis  and  state 
■of  Missouri  was,  on  the  sixteenth  day  of  Xovember,  1898,  and  on 
divers  other  days  and  times  prior  thereto,  the  occupant  of  certain 
premises,  known  as  7208  and  7210  Xorth  Broadway,  in  said  city, 
and  did  then  and  there  erect,  build,  and  establish  on  said 
premises  a  dairy  and  cow-stable,  without  first  having  o])tained 
permission  so  to  do  from  the  municipal  assembly  by  proper  ordi- 
nance, and  furthermore  did  at  said  times  and  place  maintain  said 
•dairy  and  cow-stable  without  having  obtained  permission  from 
said  municipal  assembly  of  said  city  by  proper  ordinance,  and  that 
said  dairy  and  cow-stable  was  not  in  operation  at  the  time  of 
the  approval  of  said  Ordinance  Xo.  18,407,  to  wit,  April  6,  189G, 
contrary  to  the  said  ordinance.  ^^^  The  defendant  was  found 
guilty  in  the  police  court,  and  appealed  to  the  court  of  criminal 
■correction.  In  the  last-mentioned  court  he  moved  to  quash 
the  complaint  on  nine  grounds,  as  follows:- "l.  Because  the 
statement  docs  not  set  forth  facts  sufficient  to  constitute  any 
offense  under  the  ordinances  of  the  city  of  St.  Louis;  2.  Because 
section  5  of  said  Ordinance  Xo.  18,407,  is  unconstitutional  and 
void  for  the  reason  that  it  operates  to  deprive  a  person  of 
property  without  due  process  of  law;  3.  Because  said  section  5 
is  void  as  being  unreasonable  and  oppressive  to  the  citizen  and 
the  property  owner;  4.  Bocaii.'sc  said  section  is  void,  tliere  ))(>- 
ing  no  power  or  authority  granted  to  the  municipal  assembly  by 
the  charter  of  the  city  of  St.  Louis  to  pass  the  same;  5.  Because 
said  section  is  retrospective  in  its  nature  and  application,  and 
therefore  in  violation  of  the  rights  of  private  property;  6.  Be- 
cause said  section  5  is  void,  1)oing  a  delegation  of  the  powers  of 
the  municipal  assembly;  7.  Because  said  section  is  in  violation 
of  section  30,  article  2,  of  the  con.-titution  of  the  state  of  Mis- 
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gouri ;  8.  Because  said  section  5  is  in  violation  of  section  4  of 
article  2  of  the  constitution  of  Missouri;  9.  Because  said  sec- 
tion 5  is  void  as  being  in  violation  of  the  fourteenth  amend- 
ment to  the  constitution  of  the  United  States,  in  that  no 
state  shall  make  or  enforce  any  law  which  shall  abridge  the  privi- 
leges or  immunities  of  citizens  of  the  United  States,  'nor 
shall  any  state  deprive  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  nor  deny  to  any  person 
•within  its  jurisdiction  the  equal  protection  of  the  laws.' "  The 
court  of  criminal  correction  overruled  this  motion,  and  there- 
upon entered  his  plea  of  not  guilty,  and  the  cause  was  submitted 
to  that  court  upon  an  agreed  statement  of  facts,  without  a  jury ; 
and  the  court  found  defendant  guilty  of  a  violation  ***®  of  said 
ordinance,  and  fined  him  one  hundred  dollars,  from  which  he 
appeals  to  this  court. 

The  agreed  statement  of  facts  is  in  these  words :  "It  is  hereby 
agreed  and  stipulated  by  and  between  the  parties  to  the  above- 
entitled  cause,  by  their  respective  attorneys,  that  said  cause  may 
be  submitted  and  tried  upon  the  following  statement  of  facts,. 
to  wit :  The  plaintiff,  the  city  of  St.  Louis,  is  a  municipal  corpo- 
ration  organized  and  existing  under  the  laws  of  the  state  of 
Missouri ;  and  defendant  is,  and  was  on  the  sixteenth  day  of  No- 
vember, 1898,  the  occupant  of  certain  premises,  known  as  7208 
and  7210  North  Broadway,  in  the  city  of  St.  Louis,  state  of 
Missouri,  upon  which  premises  at  said  time  stood  a  dwelling- 
house  and  frame  stable,  which  had  been  erected  and  built  prior 
to  the  occupancy  of  said  premises  by  defendant.  At  the  time 
of  the  approval  of  Ordinance  No.  18,407  of  said  city, 
said  premises,  buildings,  and  stable  were  occupied  and  in  use 
by  a  certain  party  other  than  this  defendant,  for  the  purpose 
of  operating  a  dairy  and  maintaining  a  cow-stable;  and  this 
defendant  was  at  the  same  time  operating  a  dairy  and  main- 
taining a  cow-stable  on  premises  known  as  No.  6305  Bulwer 
avenue,  said  city.  Some  time  in  the  month  of  March,  1898, 
the  said  premises  at  Nos.  7208  and  7210  North  Broadway 
were  abandoned  as  a  dairy  and  cow-stable,  and  the  dwelling- 
house  tliereon  was  occupied  by  a  private  family  for  residence 
purposes  only;  and  no  dairy  or  cow-stable  was  maintained  on 
said  premises  from  March,  1898,  until  some  time  in  September, 
1898.  In  September,  1898,  defendant  moved  his  cows  (about 
thirty  in  number)  from  premises  No.  6305  Bulwer  avenue, 
onto   premises   Nos.    7208    and  7210   North  Broadway,  placed 
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them  in  the  old  stable,  and  did  proceed  to  conduct  npon 
said  premises  a  dairy  establishment,  and  produce  from 
said  cows  milk,  and  sell  the  same  to  his  customers  for  profit, 
and  was  so  doing  on  the  said  sixteenth  day  of  November,  1898, 
without  having  first  obtained  permission  so  to  do  from  tho 
®®®  municipal  assembly  by  proper  ordinance,-  as  provided  by 
section  5  of  Ordinance  No,  18,407  of  the  city  of  St.  Louis,  ap- 
proved April  6,  1896.  It  is  hereby  stipulated  and  agreed  by 
the  parties  to  this  cause,  by  their  respective  attorneys,  that  the 
printed  ordinance,  marked  'Exhibit  A,'  which  is  attached  to  anc 
made  a  part  of  this  agreed  statement  of  facts,  is  a  full,  true, 
and  correct  copy  of  said  Ordinance  No.  18,407,  and  may  be 
considered  in  evidence  in  this  cause." 

The  transcript  in  this  case  is  somewhat  difficult  to  under- 
stand. It  is  either  all  record  proper,  or  all  bill  of  exceptions. 
There  is  nothing  in  the  nature  of  the  record  proper,  showing  a 
trial,  the  entry  of  judgment,  the  filing  of  any  of  the  motions,  or 
the  action  taken  by  the  court  thereon.  There  is  nothing  in  the 
transcript  showing  any  copy  of  the  affidavit  for  appeal,  the 
bond  for  appeal,  or  the  order  granting  an  appeal  to  this  court. 
At  the  same  time  these  matters  are  set  forth  as  if  in  a  bill  of 
exceptions,  signed  by  the  judge  of  the  trial  court. 

1.  The  city  of  St.  Louis  is  a  municipal  corporation  existing 
tinder  a  charter  framed  and  adopted  by  the  qualified  voters 
therein  on  August  22,  1876,  which  took  effect  October  22,  1876 
(State  ex.  rel.  v.  Sutton,  3  Mo.  App.  388),  pursuit  to  the 
provisions  of  sections  20,  21,  22,  23,  24,  and  25  of  article  9  of 
the  constitution  of  Missouri,  1875,  and  has  all  the  force  and 
effect  of  a  charter  which  emanates  from  the  general  assembly 
(Kansas  City  v.  Marsh  Oil  Co.,  140  Mo.  458,  41  S.  W.  943). 
By  the  sixth  paragraph  of  section  26  of  article  3  of  the  said 
charter  the  mayor  and  the  municipal  assembly  of  St.  Louis  are 
given  power  within  the  city,  by  ordinance  not  inconsistent  with 
the  constitution  or  any  law  of  this  state  or  the  charter  itself, 
"to  prohibit  the  erection  of  soap  factories,  stockyards,  and  slaugh- 
ter-houses, pigpens,  cow-stables  and  dairies,  coal-oil  and  vitriol 
factories,  within  prescribed  limits,  and  to  remove  and  regulate 
the  same ;  and  to  regulate  or  prevent  the  carrying  *^^^  on  of  any 
business  which  may  be  dangerous  or  detrimental  to  the  public 
health."  On  April  6,  1896,  the  mayor  and  municipal  assembly 
passed  the  ordinance  set  out  in  the  accompanying  statement,  mak- 
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ing  it  a  misdemeanor  for  any  person  thereafter  to  erect,  build, 
or  establish  or  maintain  within  the  limits  of  said  city  any  dairy 
or  cow-stable,  without  having  first  obtained  permission  so  do  to 
from  the  municipal  assembly  by  a  proper  ordinance,  and 
prescribing  a  penalty  for  a  violation  thereof.  At  the  outset 
it  will  be  observed  that  express  power  is  conferred  upon  the 
mayor  and  municipal  assembly  to  prohibit  and  to  remove  and 
regulate  cow-stables  and  dairies,  within  prescribed  limits.  To  the 
mayor  and  assembly  is  confided  the  power  of  fixing  and  prescrib- 
ing the  limits  within  which  no  dairy  or  cow-stable  shall  be 
built  or  maintained  in  the  city  of  St.  Louis.  As  the  grant 
in  the  charter  is  express,  we  are  relieved  from  any  discussion 
to  demonstrate  that  the  dairy  business  is  of  a  character  that 
brings  it  within  the  police  power  of  the  state,  and  properly  sub- 
jects it  to  rigid  rules  of  regulation,  and  even  absolute  prohibi- 
tion, in  large  and  populous  cities.  Indeed,  few  occupations  are 
go  peculiarly  liable  to  cause  injury,  by  the  sale  of  impure  milk  to 
people  who  purchase  milk  as  a  necessary  article  of  food,  or  which 
are  more  generally  regarded  as  nuisances  even  under  favorable 
circumstances.  That  the  people  of  the  state  could  delegate  this 
power  to  the  municipality  is  no  longer  open  to  dispute.  It 
tlearly  falls  within  the  proper  function  of  municipal  government. 
As  the  people  of  the  state  have  conferred  the  power  upon  the  city 
without  restriction,  it  was  entirely  within  the  discretion  of  tho 
mayor  and  assembly  to  prescribe  the  limits,  and  it  was  competent 
to  fix  the  boundaries  of  the  city  as  the  prescribed  limits,  and  this 
was  done  by  Ordinance  No.  18,407.  Counsel  for  defendant  in- 
sists that  the  municipal  assembly  must  have  first  designated  cer- 
tain districts  within  the  city  ®^^  by  metes  and  bounds,  within 
which  no  dairy  or  cowhouse  should  be  erected  or  maintained  but 
the  charter  does  not  so  command.  It  nowhere  limits  the  pro- 
hibited territory  to  less  than  the  whole  city.  Counsel  for  de- 
fendant cites  In  re  Linehan,  72  Cal.  114,  13  Pac,  170,  as  sus- 
taining his  position.  But  reference  to  that  case  will  show  that 
the  charter  power  was  "to  exclude  from  certain  limits"  the  ob- 
noxious occupations,  and  the  city  council  had  merely  defined  a 
di.-trict,  bounded  by  certain  streets,  in  which  it  should  be  un- 
lawful for  any  person  to  keep  more  than  two  cows,  and  the  su- 
preme court  upheld  the  ordinance.  Xo  question  of  the  power 
of  the  city  of  San  Francisco  to  make  such  an  ordinance  appli- 
cable to  the  whole  of  said  city  arose  in  that  case,  and  nothing  in 
the  decision  supports  the  proposition  now  advanced — that  the 
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-city  of  St.  Louis  must  necessarily  prescribe  a  district  therein 
less  than  its  municipal  boundaries;  and  we  have  no  doubt  of 
the  power,  under  the  charter,  to  make  the  prescribed  limits 
coextensive  with  the  city  limits,  and  this  we  construe  this  or- 
dinance to  have  done.  But  learned  counsel  for  defendant  argues 
that  because  the  city  has  not  made  the  prohibition  absolute,  and 
prevented  all  persons  from  erecting  or  maintaining  dairies 
and  cow-stables  anywhere  in  the  city,  but  has  deemed  it  proper 
to  say  that  no  person  should  erect  or  maintain  a  dairy  or  cow- 
iitable  without  permission  first  obtained  by  a  proper  ordinance, 
this  ordinance  is  void;  that  it  provides  for  special  privileges  to 
■one  man,  by  special  ordinance,  which  it  might  deny  to  another 
man,  his  next-door  neighbor.  We  think  his  position  is  entirely 
untenable.  The  charter  confers  not  only  the  power  to  prohibit, 
but  to  remove  and  regulate;  and  it  was  entirely  competent  for 
the  assembly  to  decline  to  prohibit  dairies  altogether,  but  to  im- 
pose upon  all  persons  desiring  to  erect  or  maintain  a  dairy  or 
•cow-stable  the  duty  to  first  obtain  permission  from  the  mayor  and 
assembly  by  duly  enacted  ordinance.  Having  absolute  power  to 
prohibit,  it  could  make  its  own  conditions :  St.  Louis  &  M.  E.  Co. 
V.  City  of  Kirkwood,  159  Mo.  239,  60  S.  W.  110.  As  was  said 
■^^s  in  City  of  St.  Louis  v.  Howard,  119  Mo.  46,  41  Am.  St.  Eep. 
'630,  24  S.  W.  770 :  "  'Eegulations'  means  a  rule  or  order  for 
management  or  government.  So  that  paragraph  6  of  section  26 
•of  article  3  of  the  charter  empowers  the  city  (by  ordinance,  of 
•course,  for  that  is  the  only  way  the  city  can  legislate)  to  prescriba 
rules  wliereby  slaughter-houses  may  be  erected  or  operated,  or 
■whereby  such  erection  or  operation  may  be  checked  or  restrained, 
•either  partially  or  in  toto."  But  in  that  case  the  defendant  wa:i 
.acquitted  because,  although  the  city  had  plenary  powers  in  this 
regard,  it  had  not  seen  fit  to  exercise  them  by  an  ordinance  mak- 
ing it  a  misdemeanor  to  carry  on  or  operate  a  slaughter-house 
*Svithout  first  having  obtained  permission  so  to  do  from  the 
municipal  assembly  by  proper  ordinance."  In  this  case  the  citv 
has  passed  just  such  an  ordinance,  and  made  it  coextensive  witli 
the  boundaries  of  the  city;  and  just  such  an  ordinance  mot 
the  approval  of  this  court  in  City  of  St.  Louis  v.  Howard,  119 
Mo.  47,  41  Am.  St.  Eep.  630,  24  S.  W.  770;  the  only  difference 
being  that  in  the  last-mentioned  case  it  was  forbidden  to  erect 
a  slaughter-house  within  three  hundred  feet  of  any  dwelling- 
house,  whereas  in  tliis  ordinance  dairies  are  prohibited  tliroug]i- 
-out  the  city  unless  the   assembly  shall  first  permit  them   by 
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proper  ordinances.  We  are  asked  to  declare  this  ordinance 
void,  in  the  face  of  the  unrestricted  power  in  the  charter,  be- 
cause, forsooth,  the  assembly  may  at  sometime  discriminate 
against  one  man  and  favor  another.  We  cannot  and  shall  not 
indulge  any  such  presumption  against  the  integrity  of  the 
municipal  assembly,  but  shall,  as  was  said  in  City  of  St. 
Louis  V.  Howard,  li9  Mo.  50,  41  Am.  St.  Rep.  630,  24  S.  W.  770, 
assume  that  the  municipal  assembly,  before  granting  per- 
mission, will  inquire  and  determine  whether  the  place  and  the 
neighborhood  is  a  proper  one  in  which  to  allow  a  dairy  to  be 
maintained,  and  will  act  impartially.  "Such  favorable  presump- 
tions are  constantly  indulged  in  regard  to  legislative  action": 
State  ex.  rel.  v.  Mead,  71  Mo.  272.  It  is  at  once  apparent  that 
no  ironclad  rule  can  fit  every  ^*'"*  case.  The  assembly  may  well 
determine  that  the  keeping  of  a  dairy  in  the  outskirts  of  a  city, 
where  the  population  is  sparse  and  the  areas  large,  would  not  be 
a  nuisance,  whereas  to  permit  a  dairy  in  the  thickly  populated 
portion  of  the  city,  or  near  a  schoolhouse,  church,  or  hospital, 
would  seriously  endanger  the  public  health,  and,  in  the  exercise 
of  its  plenary  powers,  permit  it  in  the  one  case,  and  prohibit  it  in 
the  other,  without  being  obnoxious  to  the  criticism  of  partiality. 
Under  the  charter  it  is  given  legislative  discretion  in  this  matter. 
Jn  our  opinion,  the  ordinance  prescribed  the  limits,  and  it  was 
entirely  proper  and  lawful  to  require  every  person  desiring  to 
erect  or  maintain  a  dairy  to  obtain  permission  by  a  proper  or- 
dinance, and  such  an  ordinance  is  the  only  defense  to  an  ac- 
tion like  this:  City  of  Louis  v.  Howard,  119"^ Mo.  47,  41  Am.  St. 
Rep.  630,  24  S.  W.  770.  We  can  see  no  more  objection  to  such 
an  ordinance  than  could  be  urged  against  the  granting  of  a 
franchise  to  run  a  street  railroad  on  a  particular  street.  A 
railroad  laid  in  a  street  without  authority  is  a  nuisance,  and 
yet  it  has  never  been  held  that  an  ordinance,  to  be  valid,  must 
permit  everybody  to  maintain  railways  in  all  the  streets.  It  is 
a  matter  within  the  authority  of  the  assembly. 

2.  As  to  the  objection  that  the  ordinance  violates  the  four- 
teenth amendment  to  the  constitution  of  the  United  States, 
it  is  sufficient  to  say  that  it  docs  not  contravene  that  amend- 
ment, because  it  operates  upon  all  persons  alike,  and  that  every 
man  holds  its  property  subject  to  the  maxim  that  he  must  so 
use  it  as  not  to  injure  his  neighbor.  Nothing  in  that  amend- 
ment has  shorn  the  states  of  their  police  power  to  prohibt  or  reg- 
ulate   unwholesome    trades    and    occupations :    Slaughter-house 
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Cases,  16  Wall.  36,  21  L.  ed.  394;  Tiedeman  on  State  and 
Federal  Control  of  Personal  Property,  731;  In  re  Linehan, 
72  Cal.  114,  13  Pac.  170;  State  v.  Broadbelt,  89  Md.  565,  73 
Am.  St.  Eep.  201,  43  Atl.  771,  45  L.  E.  A.  433;  2  Kent's  Com- 
mentaries, 340;  City  of  St.  Louis  v.  Howard,  119  Mo.  47,  41 
Am.  St.  Eep.  630,  24  S.  W.  770;  Eichenlaub  v.  City  of  St. 
Joseph,  113  Mo.  395,  21  S.  W.  8,  18  L.  E.  A.  590,  Nothing 
in  the  constitution  of  the  United  States  or  of  this  state  secures 
to  any  man  the  right  to  maintain  a  ^^^  nuisance  to  the  dis- 
■comfort  and  peril  of  the  health  of  his  neighbor. 

It  is  not  deemed  necessary  to  answer  seriatim  all  the  objec- 
tions urged  to  the  constitutionality  of  this  ordinance.  We 
liave  considered  them  all,  and  are  satisfied  they  are  not  tenable 
or  sound.  There  is  nothing  retrospective  in  the  application  of 
this  ordinance  to  defendant.  It  was  adopted  in  1896.  lie 
began,  without  the  permission  of  a  ])roper  ordinance,  to  carrv 
-on  and  maintain  this  dairy  at  the  premises  mentioned  in  the 
(Complaint  in  1898 — long  after  the  ordinance  was  in  force. 

The  ordinance  is  leveled  at  the  maintenance  of  a  dairy — 
the  keeping  of  cows  for  the  sale  of  milk;  and  the  mere  fact 
that  the  premises  had  once  been  so  occupied  prior  to  189G, 
but  subsequently  abandoned  for  such  a  use,  did  not  authorize 
■defendant  to  start  up  a  new  dairy  on  said  premises  Avithout  the 
necessary  condition  precedent  of  a  lawful  ordinance.  Ac- 
cordingly Ave  hold  that  his  conviction  was  proper,  and  the  judg- 
ment is  affirmed. 

Burgess,  C.  J.,  concurs  in  these  views. 

Per  CUEIAM.  Upon  a  rehearing  by  the  court  in  Bank,  the 
foregoing  opinion  of  Gantt,  J.,  in  division  A'o.  2,  is  adopted 
by  the  court  in  Bank. 

Burgess,  C.  J.,  and  Eobinson,  Brace,  Marshall  and  Yailiant, 
JJ.,  concur  therein. 

Sherwood,   J,,   dissents. 


The  Supreme  Court  of  the  United  States  affirmed  the  decision  of 
the  principal  case:  See  Fischer  v.  St.  Louis,  194  U.  S.  361,  24  Sup. 
€t.  Eep.  673.  Mr.  Justice  Brown  delivered  the  opinion  therein  as 
follows: 

"The  authority  of  the  city  of  St.  Louis  to  adopt  the  ordinance 
in    question   is    found    in    the    Revised    Statutes    of    the    state    (Eev. 
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Stats,  1899,  pp.  2484,  2488),  which  declare:  'The  mayor  and  as- 
sembly shall  have  power,  within  the  city,  by  ordinance  not  incon- 
sistent with  the  constitution  or  any  law  of  this  state,  or  of  thi» 
charter,  ....  to  ...  .  prohibit  the  erection  of  ...  .  cow-stables 
and  dairies  ....  within  prescribed  limits,  and  to  remove  and  regu- 
late the  same.* 

"Finally,  to  pass  all  such  ordinancies,  not  inconsistent  with  the 
provisions  of  this  charter  or  of  the  laws  of  the  state,  as  may  be 
expedient  in  maintaining  the  peace,  good  government,  health,  and 
welfare  of  the  city,  its  trade,  commerce,  and  manufactures,  and  tO' 
enforce  the  same  by  fines  and  penalties  not  exceeding  five  hundred  dol- 
lars and  by  forfeitures  not  exceeding  one  thousand  dollars. 

"The  authority  of  the  municipality  of  St.  Louis,  under  this- 
charter,  to  adopt  the  ordinance  in  question,  was  settled  by  the  de- 
cision of  the  supreme  court,  and  is  not  open  to  attack  here. 

"Considerable  stress  is  laid  upon  the  fact  that  at  the  time  the  ordi- 
nance was  adopted  (April  6,  1896),  the  dairy  and  cow-stable  had 
already  been  erected,  and  at  that  time  was  occupied  and  in  use 
for  that  purpose,  though  such  use  was  subsequently  abandoned,  an<t 
the  premises  used  as  a  private  residence  for  a  short  time,  when  de- 
fendant moved  his  cattle  there  and  established  anew  the  dairy  and 
cow-stable  which  had  theretofore  been  used.  The  supreme  court,  how- 
ever, found  that  defendant  was  guilty  of  maintaining  a  dairy  and 
cow-stable,  within  the  meaning  of  the  ordinance,  without  permission 
of  the  municipal  assembly,  and  as  this  construction  of  the  ordinance- 
involves  no  federal  question,  we  are  relieved  from  the  necessity  of 
considering   it. 

"Defendant's  objection  to  the  ordinance,  that  it  is  made  to  apply 
to  the  whole  city,  when  authority  was  only  given  by  the  charter 
to  prohibit  the  erection  of  cow-stables  and  dairies  'within  prescribed 
limits,'  is  equally  without  foundation.  If  it  were  possible  to  pre- 
scribe limits  for  the  operation  of  the  ordinance,  it  was  held  by  the 
supreme  court  to  be  equally  possible  to  declare  that  those  limits 
should  be  coincident  with  the  limits  of  the  city.  This  is  also  a  non- 
federal question. 

"Defendant's  main  contention,  however,  is  that,  by  vesting  in  the 
municipal  assembly  the  power  to  permit  the  erection  of  dairy  and 
cow-stables  to  certain  persons,  a  discrimination  is  thus  declared  in 
favor  of  such  persons,  and  against  all  other  persons,  and  the  equal 
protection  of  the  laws  denied  to  all  the  disfavored  class.  The  power 
of  the  legislature  to  authorize  its  municipalities  to  regulate  and  sup- 
press all  such  places  or  occupations  as,  in  its  judgment,  are  likely  to 
be  injurious  to  the  health  of  its  inhabitants,  or  to  disturb  people 
living  in  the  immediate  neighborhood  by  loud  noises  or  olTcnsive 
odors,  is  so  clearly  within  the  police  power  as  to  be  no  longer  open 
to  question.  The  keeping  of  swine  and  cattle  within  the  city  or 
designated  limits  of  the  city  has  been  declared  in  a  number  of  cases 
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to  be  within  the  police  power.  The  keeping  of  cow-stables  and 
dairies  is  not  only  likely  to  be  offensive  to  neighbors,  but  it  is 
too  often  made  an  excuse  for  the  supply  of  impure  milk  from  cows 
whioh  are  fed  upon  unhealthful  food,  such  as  the  refuse  from  dis- 
tilleries, etc.:  In  re  Linehan,  72  Cal.  114,  13  Pac.  170;  Quincy  v. 
Kennard,  151  Mass.  563,  24  N.  E.  860;  Love  v.  Recorder's  Court 
Judge,  128  Mich,  545,  87  N.  W.  785. 

"We  do  not  regard  the  fact  that  permission  to  keep  cattle  may 
be  granted  by  the  municipal  assemply  as  impairing,  in  any  degree, 
the  validity  of  the  ordinance,  or  as  denying  to  the  disfavored  dairy- 
keepers  the  equal  protection  of  the  laws.  Such  discrimination  might 
well  be  made  where  one  person  desired  to  keep  two  cows,  and  an- 
other fifty;  where  one  desired  to  establish  a  stable  in  the  heart  of 
the  city,  and  another  in  the  suburbs;  or  where  one  was  known  to  keep 
his  stable  in  a  filthy  condition,  and  another  had  established  a  repu- 
tation for  good  order  and  cleanliness.  Such  distinctions  are  con- 
stantly made  the  basis  for  licensing  one  person  to  sell  intoxicating  li- 
quors, and  denying  it  to  others.  The  question  in  each  case  is 
whether  the  establishing  of  a  dairy  and  cow-stable  is  likely,  in  the 
hands  of  the  applicant,  to  be  a  nuisance  or  not  to  the  neighborhood, 
and  to  imperil  or  conduce  to  the  health  of  its  customers.  As  the 
dispensing  power  must  be  vested  in  some  one,  it  is  not  easy  to  see 
why  it  may  not  properly  be  delegated  to  the  municipal  asembly 
which  enacted  the  ordinance.  Of  course,  cases  may  be  imagined 
wher?  the  power  to  issue  permits  may  be  abused  and  the  permission 
accorded  to  social  or  political  favorites  and  denied  to  others,  who, 
for  reasons  totally  disconnected  with  the  merits  of  the  case,  are  dis- 
tpseful  to  the  licensing  power.  No  such  complaint,  however,  is 
male  to  the  practical  application  of  the  law  in  this  case,  and  we 
are  led  to  infer  that  none  such  exists.  We  have  no  criticism  to  make 
of  the  principle  of  granting  a  license  to  one  and  denying  it  to  an- 
other, and  are  bound  to  assume  that  the  discrimination  is  made  in 
the  intere?4;  of  the  public,  and  upon  conditions  applying  to  the 
health  and  comfort  of  the  neighborhood:  Crowley  v.  Christiansen, 
137  U.  S.  86,  11  Sup.  Ct.  Eep.  13;  Davis  v.  Massachusetts,  167  U.  S. 
43,  17  Sup.  Ct.  Rep.  731;  Soon  Hing  v.  Crowley,  113  U.  S.  703,  710, 
5  Sup.  Ct.  Eep.  730. 

"The  only  alternative  to  the  allowance  of  such  exceptions  wouhi 
le  to  m.ake  the  application  of  the  ordinance  universal.  This  would 
operate  with  great  hardship  upon  persons  who  desire  to  establish 
dairies  and  cow-stables  in  the  outskirts  of  the  city,  as  well  as  in- 
eonveniencie  to  the  inhabitants,  who,  to  that  extent,  would  be  lim- 
ited in  their  supply  of  milk.  It  would  be  exceedingly  difficult  to 
m.ake  exceptions  in  the  ordinance  itself  without  doing  injustice  in 
individual  cases;  and  we  see  no  difficulty  in  vesting  in  some  body 
of  men,  presumed  to  be  acquainted  with  the  business  and  its  con- 
ditions,  the   power  to   grant   permits   in   special   cases.     It   has   been 
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held  in  some  of  the  state  courts  to  be  contrary  to  the  spirit  of 
American  institutions  to  vest  this  dispensing  power  in  the  hands  of 
a  single  individual  (Chicago  v.  Trotter,  136  111,  430,  26  N,  E.  359; 
In  re  Frazee,  63  Mich.  396,  6  Am,  St.  Kep.  310,  30  N,  W.  72;  State 
V,  Fiske,  9  E,  I.  94;  Baltimore  v.  Eadecke,  49  Md,  217,  33  Am.  Rep. 
239;  Sioux  Falls  v,  Kirby,  6  S,  Dak,  62,  60  N,  W,  156),  and  in 
others  that  such  authority  cannot  be  delegated  to  the  adjoining 
lot  owners:  St.  Louis  v.  Eussell,  116  Mo,  248,  22  S.  "W,  470;  Ex 
parte  Sing  Lee,  96  Cal.  354,  31  Am.  St.  Eep.  218,  31  Pac,  245. 
But  the  authority  to  delegate  that  discretion  to  a  board  appointed 
for  that  purpose  is  sustained  by  the  great  weight  of  authority/: 
Quincy  v.  Kennard,  151  Mass.  563,  24  N,  E,  860;  Commonwealth  v. 
Davis,  162  Mass.  510,  44  Am,  St.  Eep.  389,  39  N,  E.  113;  and  by 
this  court  the  delegation  of  such  power  even  to  a  single  individual, 
was  sustained  in  Wilson  v.  Eureka  City,  173  U.  S.  32,  19  Sup.  Ct. 
Eep,  317,  and  Gundling  v.  Chicago,  177  U,  S.  183,  20  Sup.  Ct,  Eep^ 
C33, 

"Whether  the  defendant  be  in  a  position  to  avail  himself  of  the 
alleged  invalidity  of  the  ordinance  without  averring  that  he  ap-" 
plied  for,  and  had  been  refused  a  permit  to  establish  the  dairy  and 
cow-stable  in  question,  as  was  intimated  in  the  latter  case,  is  not 
necessary  to  a  decision  here,  and  we  express  no  opinion  upon  the 
point. 

"It  is  sufficient  for  us  to  hoLd,  as  we  do,  that  the  ordinance  in 
question  does  not  deprive  the  defendant  of  his  property  without 
due  process  of  law,  nor  deny  to  him  the  equal  protection  of  the 
laws.  t 

"The  judgment  of  the  supreme  court  of  Missouri  is  therefore  af- 
firmed." 


STATE  V.  SHEPHERD. 

[177  Mo.  205,  76  S,  W.  79.] 

CONTEMPT — Inherent  Power  to  Punish  Summarily.— The  su- 
premo court  has  inherent  power  to  punish  contempts  summarily,  (p- 
(341.) 

CONTEMPTS  are  Classified  as  civil  or  criminal,  and  as  direct 
or  constructive,     (p.  641.) 

CIVIIj  contempts  are  such  as  affect  a  private  person,  (p, 
641.) 

CRIMINAL  CONTEMPTS  are  all  acts  committed  against  the 
maiosty  of  the  law  or  against  courts  as  an  agency  of  tlio  government, 
and  in  whirh.  therefore,  the  conunonwealth  and  the  whole  people  are 
concerned,      (p.    641.) 

DIRECT  CONTEMPTS  are  those  committed  in  the  presence  of 
the  court  while  in  session,  or  so  near  as  to  interrupt  its  i)roi-oO(li'ngs, 
but  also  include  any  improper  conduct  tending  to  defeat  or  impain 
the     administration    of    justice,     (p.    G41,) 
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CONSTEUCTIVE  CONTEMPTS  arise  from  matters  not  trans- 
piring in  court  which  tend  to  degrade  or  make  impotent  the  author- 
ity of  the  court,  or  in  some  manner  to  impede  or  embarrass  the  ad- 
ministration  of  j-.istice.     (p,   641.) 

CONTEMPT. — Scandalizing  a  Court  Itself  is  a  criminal  con- 
tempt, and  the  contempt  need  not  relate  to  a  cause  that  is  still  pend- 
ing,    (p.  642.) 

CONTEMPT — Summary  Punishment  of  Different  Kinds  of.— « 

•The  supreme  court  has  jurisdiction  to  punish,  summarily,  civil  as 
"well  as  criminal  contempts;  and  this  power  is  the  same  whether  the 
contempt  is  direct  or  constructive,  there  being  only  a  difference  of 
procedure   in   the   two   cases,     (p.    64-1.) 

CONTEMPT — When  Both  Civil  and  Criminal. — A  Newspaper 

article  scandalizing  the  court  and  abusing  one  of  the  parties  to  ai 
cause  still  pending,  by  charging  bribery  and  corruption,  is  both  a 
•civil  and  a  criminal  contempt,     (p.  644.) 

CONTEMPT— What  Court  may  Punish. — Only  the  Court  in- 
■which  a  contempt  is  committed,  or  whose  authority  is  defied,  hasi 
power  to  punish  it  or  entertain  proceedings  to  that   end.     (p.  G4S.) 

CONTEMPT — Ijegislature  cannot  Regulate  Eight  to  Punish.—^ 
'The  supreme  court  has  an  inherent  and  constitutional  right  to  pun- 
ish contempt  summarily,  which  cannot  be  taken  away,  abridged,  lim- 
ited, or  regulated  by  the  legislature,     (p.  648.) 

CONTEMPT — ^Right  to  Jury  Trial. — Cases  of  contempt  are 
not  triable  by  jury,  either  at  the  common  law  or  under  constitu- 
lionai  guaranties   of   the   right   of   trial   by   jury.     (p.    652.) 

CONTEMPT — Due  Process  of  Law. — One  who  has  been  regu- 
larly charged  with  contempt  in  an  information  filed  by  the  attorney 
general,  and  brought  into  court,  and  has  appeared  in  person  and  by 
•counsel,  has  pleaded,  and  had  a  trial  according  to  the  practice  in  such 
<jases,   has  had   the   benefit   of   due   process   of  law.     (p.   653.) 

THE  LIBERTY  of  the  Press  Means  that  anyone  can  publish 
anything  he  pleases,  but  he  is  liable  for  the  abuse  of  this  liberty; 
if  he  does  this  by  scandalizing  the  courts  of  his  country,  he  is  lia- 
ble  to    be    punished    for    contempt,     (p.    660.) 

LIBERTY  OF  THE  PRESS.— Newspapers  have  no  Greater 
Privilege  than  the  ordinary  citizen;  they  have  the  right  to  publish 
the  truth,  but  no  right  to  publish  falsehood  to  the  injurv  of  others. 
(p.  661.) 

FREEDOM  OF  SPEECH.— Criticism  and  Defamation  distin- 
guished,    (p.    664.) 

FREEDOM  OF  SPEECH.— Everyone  may  Speak,  Write,  or 
publish  what  he  will,  but  is  responsible  for  the  abuse  of  the  priv- 
ilege; courts  cannot  prevent  a  man  telling  an  untruth  about  another, 
but  their  power  is  limited  to  punishing  him  if  he  does  so.     (p.  675.) 

Edward  C.  Crow,  attorney  general,  for  the  informant. 

!Nr.  M.  Bradley  and  Karnes,  New  &  Krauthoff,  for  the  re- 
spondent. 

209  MAESHALL,  J.  This  is  an  ex-officio  information  by 
the  attorney  general,  informing  the  court  that  the  defendant, 
as  publisher  of  a  certain  weekly  newspaper  at  Warrens uiirg. 

Am.   St.  Rep.  Vol.   99—40 
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Missouri,  called  the  "Standard-Herald/*  on  the  19th  of  June, 
1903,  published  in  said  paper   the  following  article: 

"When  a  citizen  of  Missouri  stops  long  enough  to  think  of 
the  condition  of  affairs  in  his  state,  it  is  enough  to  chill  his 
blood.  A  grand  jury  in  Cole  county  has  just  found  indictments 
against  four  members  of  the  highest  law-making  body  in  the 
state,  and  the  St.  Louis  grand  jury  has  heard  evidence  "within, 
the  past  few  months  that,  if  it  had  the  necessary  jurisdiction, 
would  have  indicted  many  other  members  of  the  state  senate. 
The  Missouri  citizen  has  also  seen  the  Cole  county  grand  jury 
dissolved  before  the  work  mapped  out  for  it  was  hardly  be- 
gun, on  the  advice  of  the  attorney  general  of  the  state.  They 
also  see  the  chief  executive  sitting  passively  at  his  office  in 
the  statehouse,  not  making  a  move  to  bring  to  justice  the  men. 
who  have  been  proven  guilty  of  boodling  in  the  Missouri  legis- 
lature by  the  St.  Louis  grand  jury,  but  over  whom  the  authori- 
ties of  that  city  have  no  jurisdiction.  And  now,  as  the  cap- 
sheaf  of  all  this  corruption  in  high  places,  the  supreme  court 
has  at  the  whipcrack  of  the  Missouri  Pacific  railroad,  sold  its 
soul  to  the  corporations,  and  allowed  Eube  Ogle.sby  to  drag  hii^ 
wrecked  frame  through  this  life  without  even  the  pitiful  remun- 
eration of  a  few  paltry  dollars.  Learned  men  of  the  law  say 
that  Eube  Oglesby  had  the  best  damage  suit  against  a  corpora- 
tion ever  taken  to  the  supreme  court.  This  very  tribunal,  after 
reading  the  evidence,  and  hearing  the  arguments  of  the  attor- 
neys, rendered  a  decision  sustaining  the  judgment  of  the  lower 
court,  which  decision  was  concurred  in  by  six  of  the  seven 
members  of  the  court.  This  is  usually  the  end  of  such  cases, 
and  the  decision  of  a  supreme  court,  once  made,  usually  stands. 
But  not  so  in  the  ^^^  Oglesby  case.  Three  times  was  this  case, 
at  the  request  of  the  railway  attorneys,  opened  for  rehearing, 
and  three  times  was  the  judgment  of  the  lower  court  sustained. 
But  during  this  time,  which  extended  over  a  period  of  several 
years,  the  legal  department  of  this  great  corporation  was  not 
the  only  department  w^hich  was  busv  in  circumventing  tlie  de- 
feat of  the  Oglesby  case.  The  political  department  was  very, 
very  busy.  Each  election  has  seen  the  hoisting  of  a  railway 
attorney  to  the  supreme  bench,  and  when  that  body  was  to  the 
satisfaction  of  the  Missouri  Pacific,  the  onslaught  to  kill  the 
Oglesby  case  began.  A  motion  for  a  rehearing  was  granted, 
and  at  the  hearing  of  tlie  case,  it  was  reversed  on  an  error  in 
record  of  the  trial  court  and  was  sent  back  for  retrial.  That 
was  in  the  early  part  of  the  year  1903.     The  case  was  tried  in 
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Sedalia  before  Circuit  Judge  Longan,  one  of  the  ablest  jurists 
in  the  state,  and  we  have  been  informed  that  no  error  was  al- 
lowed to  creep  into  the  record  at  the  second  trial.  Again  the 
jury  rendered  judgment  in  favor  of  Oglesby  for  fifteen  thou- 
sand dollars,  and  again  the  case  was  appealed  to  the  supreme 
court.  An  election  was  coming  on,  and  the  railroad  needed  yet 
another  man  to  beat  the  Oglesby  case.  The  Democratic  nom- 
inating convention  was  kind,  and  furnished  him  in  the  person 
of  Fox.  The  railroad,  backed  by  four  judges  on  the  bench, 
allowed  the  case  to  come  up  for  final  hearing,  and  Monday  the 
decision  was  handed  down,  reversed  and  not  remanded  for  re- 
trial. The  victory  of  the  railroad  has  been  complete,  and  the 
corruption  of  the  supreme  court  has  been  thorough.  It  has 
reversed  and  stultified  itself  in  this  case  until  no  sane  man  can 
have  any  other  opinion  but  that  the  judges  who  concurred  in 
the  opinion  dismissing  the  Oglesby  case  have  been  bought  in 
the  interest  of  the  railroad.  What  hope  have  the  ordinary  citi- 
zens of  Missouri  for  justice  and  equitable  laws  in  bodies  where 
such  open  venality  is  practiced  and  how  long  will  they  stand 
it?  The  corporations  have  long  owned  the  legislature,  ^^*  now 
they  own  the  supreme  court,  and  the  citizen  who  applies  to 
either  for  justice  against  the  corporation  gets  nothing.  Eube 
Oglesby  and  his  attorney,  Mr,  0.  L.  Houts,  have  made  a  strong 
fight  for  justice.  They  have  not  got  it.  The  quivering  limb 
that  Eube  left  beneath  the  rotten  freight-car  on  Independence 
hill,  and  his  blood  that  stained  the  right  of  way  of  the  soulless 
corporation,  have  been  buried  beneath  the  wise  legal  verbiage  of 
a  venal  court,  and  the  wheels  of  the  Juggernaut  will  continue 
to  grind  out  men's  lives,  and  a  crooked  court  will  continue  to 
refuse  them  and  their  relatives  damages,  until  the  time  comes 
when  Missourians,  irrespective  of  politics,  rise  up  in  their  might 
and  slay  at  the  ballot-box  the  corporation  bought  lawmakers  of 
the  state." 

Upon  the  filing  of  said  information,  the  court  caused  to  be 
issued  against  the  defendant  the  following  citation :  "Whereas, 
it  in  represented  to  our  supreme  court  in  Bank — ^by  the  in- 
formation of  Edward  C.  Crow,  attorney  general  of  the  state  of 
Missouri,  ex-officio  (a  copy  of  which  information  is  hereto  at- 
tached), that  yoUj  the  said  J.  M.  Shepherd,  publisher  of  a 
certain  weekly  newspaper  at  the  city  of  Warrensburg,  IMissouri, 
called  the  'Standard-Herald,'  did  on  the  nineteenth  day  of  June, 
1903,  while  the  case  of  H.  E.  Oglesby,  respondent,  against  the 
Missouri  Pacific  Eailway   Company,   appellant,   was   and   still 
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is  pending  in  this  court,  publish  a  certain  editorial  and  article 
then  and  there   charging  the  supreme  court  of  the  state  of 
Missouri,  and  the  members  thereof,  with  bribery  and  corruption, 
in  connection  with  the  action  of  the  court  in  the  disposition  of 
said  case;  and  that  you,  the  said  J.  M,  Shepherd,  by  said  edi- 
torial and  article  aforesaid,  published  in  the  said  'Standard- 
Herald,'  did  defame,  degrade  and  insult  the  supreme  court  of 
the  state  of  Missouri  and  the  members  thereof,  and  did  charge 
the  said  court  and  its  members  with  corruption  and  partiality 
in  the  discharge  of  their  ofhcial  duties,  ^^^  and  in  the  judicial 
official  determination  and  disposition  of  said  case  of  Oglesby  v. 
Missouri  Pacific  E.  R.  Co.,  177  Mo.  272,  76  S.  W.  G23;  and 
that  said  action  in  publishing  said  editorial  and  article,  brings 
the  supreme  court  and  the  members  thereof  and  the  highest 
department   of  the  judicial   branch   of   the   state   government, 
charged  with  the  final  disposition  and  enforcement  of  law  and 
justice,  into  disrepute,  contumely  and  contempt,  and  tends  to 
destroy  the  power  and  influence  of  the  court  as  an  independent 
co-ordinate  branch  of  the  state  government  in  the  enforcement 
of  the  law  and  the  administration  of  justice,  and  tends  to  and 
does  causelessly  inflame  and  incite  the  prejudices  of  the  people 
against  the  said  supreme  court,  and  tends  to  and  docs  affect  the 
said  court  so  as  to  directly  obstruct  and  interfere  with  and  im- 
pede the  administration  of  justice  in  the  above-mentioned  cause, 
and  which  said  cause  is  now  and  here  pending  in  said  supreme 
court.     Kow,    therefore,    you,    the    said    J.    M.    Shepherd,    are 
liereby  commanded  to  be  and  appear  before  the  honorable  su- 
preme  court  of  Missouri,   in  Bank — on   Wednesday,   July  22, 
]n03.  at  9  o'clock  in  tlie  forenoon,  at  the  supreme  court  house 
in  tlie  city  of  Jefl'crson,  in  the  county  of  Cole,  in  tlie  state  of 
]\ri>souri,  tben  and  there  to  sliow  cause,  if  any  you  have,  why  an 
attachment  should  not  issue  against  you  for  contempt  of  this 
court,  in  publishing  said  editorial  and  article  aforesaid,  and 
hereof  fail  not." 

On  the  return  day  of  the  rule,  the  defendaiit  filed  the  follow- 
ing return: 

''In  oljcdionce  to  the  command  of  this  court  heretofore  made 
upon  him,  conies  J.  M.  Shepherd,  and  for  his  return  to  the 
or(l(M-   to   show    cause    heretofore    issued    herein,    respectfully 

sliows : 

'•1.  11iat  this  court  has  no  jurisdiction  to  hear  and  deter- 
iinuL'  the  charges  as  contained  in  said  complaint. 
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"2.  That  said  complaint  and  information  does  not  state 
facts  sufficient  to  authorize  the  issuance  of  an  attachment  for 
contempt  of  this  court, 

213  «3_  T}iat  it  is  true  that  on  the  nineteenth  day  of  June, 
1903,  and  long  prior  thereto,  he  was  and  is  still  the  publisher 
and  proprietor  of  a  weekly  newspaper  published  in  the  city  of 
Warrensburg,  state  of  Missouri,  called  the  'Standard-Herald,' 
and  that  at  said  date  he  caused  to  be  piiblished  in  said  news- 
paper the  article  set  out  in  full  in  said  complaint. 

"4.  That  he  denies  the  other  allegations  set  out  in  said 
complaint  and  information,  and  demands  strict  proof  thereof. 

"5.  Said  article  was  not  issued  or  circulated  in  the  presence 
or  hearing  of  the  court,  and  was  not  intended  to  interfere,  nor 
did  it  interfere,  with  any  of  the  business  of  said  court  or  any 
of  its  officers. 

"6.  That  nothing  in  said  article  referred  to  in  said  infor- 
mation tends  to  or  does  it  affect  the  said  court  so  as  to  obstruct 
or  interfere  with  or  impede  the  administration  of  justice  by 
said  court. 

"7.  That  at  the  time  said  article  was  published  respondent 
believed  the  cause  therein  referred  to  had  been  finally  dis- 
posed of  by  this  court,  and  if  said  cause  was  still  pending  in 
this  court,  he  had  no  knowledge  of  that  fact. 

"8.  Said  complaint  and  information  and  the  notice  issued 
therein  and  all  proceedings  thereunder  were  and  are  in  viola- 
tion of  section  14,  article  2,  of  the  constitution  of  Missouri, 
which  provision  is  specially  invoked  herein. 

^'9.  That  said  information  and  the  proceedings  thereunder 
as  proposed  deny  to  said  Shepherd  the  right  of  a  trial  by 
jury  of  questions  of  which  this  court  has  no  personal  knowl- 
edge, all  in  violation  of  section  28,  article  2  of  the  constitution 
of  Missouri,  which  is  specially  invoked  herein. 

*'10.  That  said  complaint  and  the  proceedings  thereunder  as 
proposed  are  in  violation  of  section  30,  article  2  of  the  consti- 
tution of  Missouri,  which  is  specially  invoked  herein. 

214  a^l.  That  said  complaint  and  information  and  the  pro- 
ceedings had  and  proposed  thereunder  are  all  in  violation  of 
section  1  of  tlic  fourteenth  amendment  to  the  constitution  of 
the  United  States,  wliich  is  specially  invoked  herein,  together 
with  all  the  rights  and  privileges  guaranteed  thereunder. 

"12.  That  section  1616  of  the  Revised  Statutes  of  Missouri 
for  1899  provides:  'Every  court  of  record  shall  have  power  to 
punish,  as  for  a  criminal  contempt,  persons  guilty  of  any  of 


630  American  State  Eeports,  Vol.  99.     [Missouri, 

the  following  acts,  and  no  other:  1.  Disorderly,  contemptuous 
or  insolent  behavior,  committed  during  its  sitting,  in  immediate 
view  and  presence,  and  directly  tending  to  interrupt  its  pro- 
ceedings, or  to  impair  the  respect  due  to  its  authority;  2.  Any 
breach  of  the  peace,  noise  or  other  distvirbance,  directly  tend- 
ing to  interrupt  its  proceedings ;  3.  Willful  disobedience  of  any 
process  or  order,  lawfully  issued  or  made  by  it;  4.  Resistance 
willfully  offered  by  any  person  to  the  lawful  order  or  process 
of  the  court;  5.  The  contumacious  and  unlawful  refusal  of 
any  person  to  be  sworn  as  a  witness,  or  when  so  sworn,  tlie  like 
refusal  to  answer  any  legal  and  proper  interrogatory.'  And 
this  respondent  states  that  by  virtue  of  said  statute  this  court 
is  not  authorized  to  punish  this  respondent  on  account  of  any 
of  the  matters  charged  in  the  information  herein. 

"Wherefore  he  asks  that  this  complaint  be  dismissed." 

The  matter  coming  on  for  hearing,  the  defendant  appeared 
in  person  and  by  counsel.  The  attorney  general,  in  open  court, 
demanded  of  the  defendant  and  his  counsel  to  know  whether  or 
not  they  desired  an  opportunity  to  introduce  evidence  to  show 
the  truth  of  the  matters  charged  in  the  article  aforesaid,  and 
announced  the  readiness  of  the  state  to  proceed,  at  once,  with 
the  trial  thereof.  One  of  defendant's  counsel.  ^Mr.  J^ew,  stated 
that  as  the  return  denied  all  the  allegations  of  the  information 
not  specially  admitted,  ^^^  and  demanded  strict  proof  of  the 
allegations  of  the  information,  his  position  was  that  the  burden 
of  proof  was  upon  the  informant  to  prove  the  falsity  of  the 
charges,  and  not  upon  the  defendant  to  prove  the  truth  of 
charges.  The  other  counsel  for  the  defendant,  Mr.  Bradley, 
stated  that,  so  far  as  he  was  concerned,  he  did  not  believe  the 
charges  were  true,  and  that  he  did  not  desire  an  opportunity 
to  introduce  any  evidence  to  show  that  they  were  true. 

Thereupon,  the  hearing  was  proceeded  with,  the  defendant 
standing  upon  the  defenses  set  up  in  his  return,  with  tlie 
additional  point  that  the  information  was  not  verified. 
Upon  final  submission,  the  court  adjudged  the  defendant 
guilty  of  contempt  of  court,  and  fixed  his  punishincnt  at  a 
fine  of  five  hundred  dollars  and  costs,  the  d(^fendant  to  stand 
committed  until  the  same  was  paid.  Thereupon,  the  fine  and 
costs  were  paid. 

Ordinarily,  this  would  close  the  case  and  the  incident.  But 
as  this  is  the  first  case  of  this  character  that  has  ever  arisen  in 
this  state  or  court,  it  was  stated  at  the  time  of  the  rendition 
of  the  judgment,  that  a  written  opinion  would  be  prepared  and 
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promulgated  later,  in  order  that  the  reasons  upon  which  the 
judgment  rested,  and  the  law  applicable  to  such  cases,  might 
be  known  and  understood,  to  the  end  that  well-disposed  and 
good  citizens  might  not  innocently  offend  in  such  regard,  and 
that  all  others  guilty  of  like  violations  of  law,  should  have 
notice  of  the  consequences. 

I. 

THE   CONTEMPT   INVOLVED  IN"  THIS   CASE. 

At  the  outset,  it  is  proper  to  analyze  the  article  in  question, 
go  as  to  clearly  understand  the  character  and  scope  of  the 
charges.  The  article  starts  out  with  an  attack  upon  the  attor- 
ney general  and  the  governor  of  the  state,  in  connection  with 
offenses  alleged  to  have  been  committed  by  members  of  the 
legislative  branch  ^^^  of  the  government.  Then  it  alleges 
that,  "as  a  capslieaf  of  all  this  corruption  in  high  places"  this 
court,  "at  the  whipcrack  of  the  Missouri  Pacific  railroad,  sold 
its  soul  to  the  corporation.^'  It  then  refers  to  the  course,  on 
former  appeal,  of  the  case  of  Oglesby  against  the  Missouri 
Pacific  railroad,  in  this  court,  and  says:  "Each  election  has 
?een  the  hoisting  of  a  railroad  attorney  to  the  supreme  bench." 
It  then  charges  that  the  case  was  reversed  and  remanded  for  a 
new  trial,  and  upon  such  new  trial,  the  plaintiff  again  ob- 
tained a  verdict,  and  an  appeal  was  again  taken;  that  the  rail- 
road needed  another  man  to  beat  the  case,  and  that  the  Demo- 
cratic nominating  convention  furnished  him,  and  that,  "the 
railroad,  backed  by  four  judges  on  the  bench,  allowed  the  case 
to  come  up  for  final  hearing,"  and  that  the  judgment  was  re- 
versed and  the  cause  not  remanded  for  retrial.  The  article 
then  charges  that  "the  victory  of  the  railroad  has  been  com- 
plete, and  the  corruption  of  the  supreme  court  has  been  thor- 
ougli.  It  has  reversed  and  stultified  itself  in  this  case  until 
no  sane  man  can  have  any  other  opinion  but  that  the  judges 
who  concurred  in  the  opinion  dismissing  the  Oglesby  case  have 
been  bought  in  the  interest  of  the  railroad.  What  hope  have 
the  ordinary  citizens  of  Missouri  for  justice  and  equitable  laws 
in  bodies  where  such  open  venality  is  practiced?  And  how 
long  will  they  stand  it?  The  corporations  have  long  owned 
the  legislature,  now  they  own  the  supreme  court,  and  the  citi- 
zen who  applies  to  either  for  justice  against  the  corporation 
gets  nothing." 

Thus  it  will  be  observed  tliat  this  scandalous  article  makes 
the  following  charges :  1.  It  charges  the  attorney  general  and 
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the  irovernor  with  faithlessness  in  the  discharge  of  their  duties. 
2.  It  charges  the  legislative  department  with  high  and  grave 
misdemeanors .  3.  It  charges  the  supreme  court  with  having 
"sold  its  soul  to  the  corporations";  of  heing  composed  of  rail- 
road attorneys;  of  being  guilty  of  corruption;  of  ])racticing^ 
open  venality;  of  having  been  ^*''  ^'bought  in  the  inter- 
est of  the  railroad";  and,  like  the  legislature,  of  being 
"owned"  by  the  railroads.  4.  It  charges  the  Democratie 
nominating  convention  of  1902,  with  having  been  dominated 
by  the  railroads,  and  with  having  nominated  a  candidate  for 
supreme  judge  who  would  favor  the  railroad  in  the  O.irlcsby 
case.  In  short,  the  article  attacks  the  honesty,  integrity  and 
purity  of  every  branch  of  the  state  government,  and  of  the 
several  officers,  and  then  attacks  the  Democratic  nominating 
convention  of  1902. 

If  these  charges  are  true,  the  persons  who  are  thus  charged 
should  be  prosecuted  and  removed  from  office.  On  the  other 
hand,  anyone  who  makes  such  charges  should  be  prepared  to- 
make  some  sort  of  a  decent  showing  of  their  truth. 

Instead  of  standing  ready  to  prove  the  truth  of  the  charge?^ 
the  defendant,  when  called  into  court,  neither  asserts  the 
truth  of  the  charges,  nor  does  he  accept  the  challenge  of  the 
attorney  general  to  introduce  any  evidence  whatever  of  their 
truth.  On  the  contrary,  one  of  his  connsel  takes  the  very 
erroneous  position  tliat  the  burden  of  proof  is  upon  the  in- 
formant to  show  the  falsity  of  the  charges,  and  not  upon  the 
defendant  to  prove  the  truth  of  the  charges,  while  his  otlier 
counsel  expressly  states  that  he  does  not  believe  the  charges 
are  true,  and  does  not  desire  to  introduce  any  evidence  to  show 
that  they  are  true. 

In  other  words,  the  defendant  has  grossly,  indecontlv  and 
cruellv  villified  and  scandali/.ed  every  department  of  the  cov- 
ernmoiit  under  wliich  he  lives  and  whicli  affords  him  ])n)tec- 
tion  for  his  life,  liberty  and  property,  and  wlien  challenged  to 
make  his  words  good,  he  consummates  his  offending  by  failing 
altsolntely  to  profluce  one  word  of  testimonv  to  show  tliat  lie 
told  the  truth,  and  instead  of  luaking  the  '"amende  honoi-ahle," 
by  withdrawing  the  charges  and  apologizing  like  a  man,  ho 
seeks  to  escape  punishment  by  challenging  tlie  jurisdiction  of 
this  court  to  protect  itself  from  insult  and  io  '^^  maintain  the 
respect  and  dig-nity  with  which  the  people  liave  invested  it, 
denies    that   the    facts    charged    are   sufficient   to    constitute    a 
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contempt,  and  raises  other  technical  and  constitutional  ques- 
tions. 

As  above  stated,  this  is  the  first  case  of  this  kind  that  has 
come  before  this  court.  It  is  not,  however,  the  first  time  that 
highly  improper  articles  have  been  published  concerning  thi? 
court  and  other  courts  in  this  state,  but  it  is  the  first  case 
wherein  the  character  and  heinousness  of  the  charges  have 
made  it  absolutely  imperative  upon  this  court  to  take  cogniz- 
ance of  them. 

It  is  by  no  means,  however,  the  first  case  of  its  kind  that 
has  arisen.  The  books  are  full  of  cases,  both  English  and 
American,  where  other  courts  have  been  similarly  scandalized, 
and  have  punished  the  villifiers  as  for  a  contempt  of  court. 

II. 

1>3^HERENT  POWER  OF  COURTS  OF  RECORD  TO  PUNISH  CONTEMPTS. 

The  first  question  raised  by  the  defendant  in  this  case  is 
as  to  the  power  and  jurisdiction  of  this  court  to  punish  him, 
summarily,  for  a  criminal  contempt. 

The  power  to  punish  for  contempt  is  as  old  as  the  law 
itself,  and  has  been  exercised  so  often  that  it  would  take  a 
volume  to  refer  to  the  cases.  From  the  earliest  dawn  of  civil- 
ization, the  power  has  been  conceded  to  exist.  It  has  been  ex- 
ercised or  not,  as  a  matter  of  public  policy,  but  its  existence 
has  never  been  denied.  In  England,  it  has  been  exercised 
Avhen  the  contempt  consisted  of  scandalizing  the  sovereign  or 
his  ministers,  the  lawmaking  power,  or  the  courts.  In  the 
American  colonies,  the  same  rule  obtained  and  was  exercised 
quite  frequently.  Since  the  Eevolution,  and  the  adoption  of 
the  constitution  of  the  United  States,  and  the  establishment  of 
this  government  of  the  people,  by  the  people,  and  for  the  people, 
tlie  Englisli  rule  has  been  modified,  ^^^  so  far  as  the  executive 
tlepartmcnt  and  the  ministers  of  state  are  concerned,  and  in 
some  degree,  so  far  as  the  legislative  department  is  concerned, 
I'ut  ]ia«  lieen  almost  universally  preserved  so  far  as  the  judicial 
departincut  is  concerned.  For  instance,  in  England,  it  was  an 
offense,  called  sedition,  to  speak  or  writ  against  the  character 
and  constitution  of  the  government,  or  to  seek  to  change  it, 
by  any  means  except  those  prescribed.  There  was  also  an 
offense  known  as  scandalum  magnatum,  which  consisted  of 
scandalizing  the   sovereign,  his  ministers,  members  of  parlia- 
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mcnt,  the  courts  and  the  judges,  and  certain  other  persons  of 
high  rank. 

It  is  interesting  to  note  the  difference  in  policy  with  refer- 
ence to  the  enforcement  of  the  laws  of  other  countries  in  re- 
spect to  sedition  and  scandalum  magnatum. 

The  first  case  of  which  there  is  a  report  at  hand  was  that 
wherein  Emperor  Augustus  desired  "to  punish  a  historian  who 
passed  some  stinging  jests  on  him  and  his  family,  but  Maecenas 
advised  him  that  the  best  policy  was  to  let  such  things  pass  and 
be  forgotten."  Other  sovereigns  took  the  same  view.  "Caesar 
said  that  to  retaliate  was  only  to  contend  with  impudence  and 
put  one's  self  on  the  same  level.  And  even  Tiberius  acted  upon 
the  same  view.  The  Theodosian  Code  also  made  this  the  law, 
and  expressly  declared  that  slanderers  of  majesty  should  be 
unpunished,  for  if  this  proceeded  from  levity,  it  was  to  be 
despised;  if  from  madness,  it  was  to  be  pitied;  and  if  from 
malice,  it  was  to  be  forgiven;  for  all  such  sayings  were  to  be 
regarded  according  to  the  weight  they  bore":  Paterson  on  Lib- 
erty of  the  Press,  Speech,  etc.,  87. 

But  while  such  was  the  policy  of  these  Latin  countries,  ex- 
actly the  converse  has  long  been  the  established  law  among 
English  speaking  peoples.  As  early  as  the  reign  of  Edward  I 
it  was  an  offense  to  publish  false  news  or  tales,  whereby  dis- 
cord might  grow  between  the  king  and  his  people:  3  Edward  I, 
c.  M.  Construing  this  act.  Lord  Ellenborough,  C.  J.,  said: 
"If  a  person  ^^^  who  admits  the  wisdom  and  virtues  of  his 
Majesty,  laments  that  in  the  exercise  of  these  he  has  taken  an 
unfortunate  and  erroneous  view  of  the  interests  of  his 
dominions,  he  was  not  prepared  to  say  that  this  tends  to  de- 
grade his  Majesty  or  to  alienate  the  affections  of  his  subjects. 
He  was  not  prepared  to  say  this  is  libelous ;  but  it  must  be  with 
perfect  decency  and  respect,  and  without  any  imputation  of 
bad  motives.  If  the  writer  were  to  go  one  step  further  and 
say  or  insinuate  that  his  Majesty  acts  from  any  partial  or  cor- 
rupt view,  or  with  an  intention  to  favor  or  oppress  any  individ- 
ual or  cbiss  of  men,  then  it  must  have  been  most  libelous. 

In  England,  it  is  an  offense  to  libel  ministers  of  state.  Holt, 
C.  J.,  in  Tutchin's  Case,  14  St.  Tr.  1128,  said  that  "to  assert 
tbat  corrupt  officers  are  appointed  to  administer  affairs,  is  a 
reflection  on  tlie  governmont,  and  tends  to  begot  an  ill-opinion 
of  tbe  administration  of  tbe  government."  Criticisms  which 
make  no  fair  allowance  to  those  public  servants  as  being  hon- 
estly desirous  to  do  their  work  well,  and  imputing  corruption 
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or  dishonesty,  or  any  other  personal  vice  incompatible  with 
high  sense  of  duty,  are  thus  treated  as  libels. 

In  1804,  one  Cobbett  published  a  letter  in  which  he  spoke 
of  Lord  Hardwicke,  lord  lieutenant  of  Ireland,  and  Lord 
Eedesdale,  lord  chancellor  of  Ireland,  as  "a  very  eminent 
frheep-feeder  from  Cambridgeshire,  assisted  by  a  very  able  and 
strong-built  chancery  pleader  from  Lincoln's  Inn."  He  was 
prosecuted  for  libel,  and  Lord  Ellenborough  told  the  jury  that 
*'if  a  publication  be  calculated  to  alienate  the  affections  of  the 
people,  by  bringing  the  government  into  discsteem,  whether 
the  expedient  be  by  ridicule  or  obloquy,  the  person  so  con- 
ducting himself  is  exposed  to  the  inflictions  of  the  law.  It  is 
«i  crime" :  Eex  v.  Corbett,  29  St.  Tr.  49. 

In  1786,  the  "Morning  Herald"  charged  Pitt,  the  prime 
minister,  with  gambling  in  the  funds  and  fraudulently  availing 
himself  of  official  information  to  make  money  on  the  stock 
■exchange.  He  sued  the  publisher  ^^^  for  lil)el,  and  Lord 
Mansfield  told  the  jury  to  remember  this  was  "a  very  serious 
question,  in  which  all  the  public  were  concerned,  namely, 
whether  there  should  be  any  protection  to  the  reputation  of 
honorable  men  in  public  or  private  life."  The  jury  returned  a 
verdict  for  two  hundred  and  fifty  pounds :  Paterson  on  Liberty 
of  the  Press,  etc.,  95. 

The  offense  of  scandalum  magnatum  has  not  existed  in  this 
country  since  the  Eevolution,  but  everyone,  of  whatever  rank 
or  station  in  life,  stands  upon  the  same  footing  before  the  law, 
and  is  entitled  to  the  same  protection  for  his  life,  his  liberty, 
his  property  and  his  reputation. 

In  the  eye  of  our  constitutions  and  laws,  every  man  is  a 
sovereign,  a  ruler  and  a  freeman,  and  has  equal  rights  with 
every  other  man.  We  have  no  rank  or  station,  except  that  of 
respectability  and  intelligence  as  opposed  to  indecency  and 
ignorance,  and  the  door  to  this  rank  stands  open  to  every  man 
to  freely  enter  and  abide  therein,  if  he  is  qualified,  and  wlicther 
he  is  qualified  or  not  depends  upon  the  life  and  character  and 
attainments  and  conduct  of  each  person  for  himself.  Every 
man  may  lawfully  do  what  he  will,  so  long  as  it  is  not  malum 
in  se  or  malum  prohibitum  or  does  not  infringe  upon  the 
equally  sacred  rights  of  others.  Every  man  may  speak  or  write 
what  he  will,  so  long  as  he  tells  the  truth,  but  no  man  has  any 
more  right  to-day  to  bear  false  witness  against  his  neighbor 
than  he  had  in  the  davs  of  Moses. 
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During  the  administration  of  the  elder  Adams,  a  sedition  law 
■was  enacted,  making  it  an  ofTense  to  libel  the  government,  the 
Congress  or  the  President  of  the  United  States,  and  four  cases 
were  prosecuted  under  it.  But  its  constitutionality  was  always 
disputed  by  a  large  part  of  the  citizens,  and  its  impolicy  was- 
beyond  question.  It  brought  about  the  very  conditions  it  wa.s 
intended  to  repress,  and  was  soon  repealed  :  Cooley's  ^^^  Con- 
stitutional Limitations,  6th  ed.,  52G;  Odgers  on  Libel  and' 
Slander,  416. 

The  only  offense  of  this  general  character  which  is  known 
to  our  law  is,  attempts  '^'by  word,  deed  or  writing,  to  promote- 
public  disorder  or  to  induce  riot,  rebellion  or  civil  war,  whiclr 
acts  are  still  considered  seditions,  and  may,  by  overt  acts  be- 
treason" :  Odgers  on  Libel  and  Slander,  419. 

The  parliament  of  England  has,  at  least  since  as  early  as^ 
the  reign  of  Eichard  II,  claimed  an  inherent  right  to  punish, 
summarilv,  as  for  a  contempt,  any  breach  of  its  privileges,  and 
the  books  are  full  of  eases  wherein  it  exercised  the  power,  as- 
many  as  thirty  cases  occurring  during  the  seventeenth  century. 
The  parliament  has  always  claimed  and  exercised  the  right  to 
be  the  sole  judge,  without  any  interference  or  review  by  the 
courts,  or  otherwise,  whether  a  contempt  against  "its  privileges 
has  been  committed,  and  how  it  phall  l)e  punished,  and  tliis 
power  has  been  conceded  to  it:  Paterson  on  Liberty  of  the 
Press,  etc.,  105  et  seq. ;  Odgers  on  Libel  and  Slander,  422. 

So  jealous  and  tenacious  is  ])ar]iament  of  its  rights  in  this 
regard,  that  in  1G89  it  actually  cited  two  judges  before  it  for 
contempt,  for  entering  a  judgment  against  the  sergeant  of  the- 
house,  based  upon  his  act  in  executing  the  orders  of  the  house. 
And  although  the  judges  insisted  that  their  act  was  only  an 
error  of  judgment,  they  were  adjudged  guiltv  of  contempt  of 
tlie  privileges  of  parliament,  and  were  committed  to  prison  in 
Newgate,  where  they  remained  eight  months:  Patcrson's  Liljcity 
of  the  Press,  etc.,  201. 

Tlie  Congress  of  the  United  States  and  the  legislatures  of 
the  several  states  have  also  an  inherent  power  to  punisli  for 
certain  contempts,  Ijut  this  poM-er  is  not  generally  admitted  to- 
be  as  l)road  as  that  of  the  parliament  of  England. 

The  courts  of  England  have  uniformly,  from  the  beginning, 
exercisi'd  the  riglit  to  punisli  for  contempt,  -^''^  and  the  courts 
of  America  have  always  exercised  a  like  power. 

Blackstone,  volume  4,  page  285,  in  treating  of  such  con- 
tempts, and  the  power  of  the  court  to  punish  therefor,  says;: 
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■'^Some  of  these  contempts  ma)'  arise  in  the  face  of  the  court; 
«s  by  rude  and  contumelious  behavior;  by  obstinacy,  perverse- 
ness  or  prevarication ;  by  breach  of  the  peace,  or  any  willful  dis- 
turbance whatever;  others  in  the  absence  of  the  party;  as  by 
■disobeying  or  treating  with  disrespect  the  king's  writ,  or  the 
rules  or  process  of  the  court;  by  perverting  such  writ  or  process 
to  the  purposes  of  private  malice,  extortion,  or  injustice;  by 
speaking  or  writing  contemptuously  of  the  court  or  judges, 
octing  in  their  judicial  capacity"  [the  italics  are  superadded 
for  the  sake  of  emphasis]  ;  "by  printing  false  accounts  (or 
€ven  true  ones  without  proper  permission),  of  causes  then  de- 
pending in  judgment ;  and  by  anything,  in  short,  that  demon- 
strates a  gross  want  of  that  regard  and  respect  which,  when 
once  courts  of  justice  are  deprived  of  their  authority  (so  neces- 
£ary  for  the  good  order  of  the  kingdom)  is  entirely  lost  among 
the  people." 

Speaking  to  this  subject,  Paterson  on  Liberty  of  the  Press, 
etc.,  page  121,  aptly  says :  "Courts  of  law  must,  therefore,  as 
in  the  case  of  parliament,  be  credited  with  sufficient  power  to 
vindicate  and  protect  their  procedure  against  attacks,  for  as 
courts  are  the  appointed  means  of  adjudicating  on  all  disputes, 
and  for  discovering  all  sufficient  materials  to  that  end,  their 
labors  would  be  often  futile,  if  irresponsible  volunteers  in- 
truded crude  opinions  and  speculations,  founded,  as  they  must 
usually  be,  on  defective  data.  The  first  requisite  of  a  court 
of  justice  is  that  its  machinery  be  left  undisturbed ;  and  this 
cannot  be  effected  unless  comments  be  all  but  excluded  till  the 
court  has  discharged  its  function.  The  same  power  to  commit 
summarily  for  contempt  all  persons  who  intrude  into  the 
judicial  function,  and  profess  to  have  better  and  superior  mean=! 
of  knowledge,  or  --■*  who  suggest  partial  or  corrupt  conduct, 
is  thus  deemed  inherent  in  all  courts  of  record,  though  the  occa- 
sion and  extent  of  this  summary  jurisdiction  have  given  rise  to 
nice  distinctions.  It  is  said  to  be  a  necessary  incident  to 
every  court  of  justice,  whetlicr  of  record  or  not.  to  fine  and  im- 
prison for  a  contempt  acted  in  the  face  of  it.  This  exercise  of 
power  is  as  ancient  as  any  other  part  of  the  common  law.  If 
the  course  of  justice  is  obstructcfl,  that  obstruction  must  Ito  vio- 
lently removed.  AVlien  men's  allegiance  to  the  laws  is  funda- 
mentally shaken,  this  is  a  dangerous  obstruction.  That  the 
judges  should  be  credited  with  impartialitv  is  al)solutely  neces- 
sary. Therefore,  to  libel  or  slander  the  administration  of  the 
law  by  imputing  misconduct  to  the  judge  or  jury  is  an  indict- 
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able  offense.  Judges  are  also  protected  in  other  ways.  To  kill 
a  judge  in  the  performance  of  his  duties  is  no  less  than  high 
treason.  Coke  says  that  to  draw  a  weapon  at  a  judge  sitting 
in  court  was  a  great  misprision,  for  which  the  right  hand  wa* 
cut  off  and  the  goods  were  forfeited.  To  utter  threats  or  re- 
proaches to  a  judge,  sitting  in  court,  is  always  an  indictable 
misdemeanor." 

Eapalje  on  Contempts  starts  his  work  in  section  1,  with 
these  statements:  "It  is  conclusively  settled  by  a  long  line  of 
decisions  that  at  common  law,  all  courts  of  record  have  an  in- 
herent power  to  punish  contempts  committed  in  facie  curiae, 
such  power  being  essential  to  the  very  existence  of  a  court  as 
such,  and  granted    as    a    necessary  incident  in  establishing  a 

tribunal    as   a   court Each    'superior   court'   being   the 

judge  of  its  own  power  to  punish  contemners,  no  other  court  can 
question  the  existence  of  that  power,  and  the  facts  constituting- 
the  contempt  need  not  be  set  out  in  the  record.  This  inherenc 
and  necessary  power  can  be  exercised  by  a  '^superior  court,'  in- 
dependently of  statutory  authority,  and  such  court  may  go  be- 
yond the  powers  given  by  statute,  in  order  to  preserve  and  en- 
force its  constitutional  powers,  when  act?  in  contempt  invade 
^^^  them.  Indeed,  the  conferment  of  the  power  by  statute 
upon  a  superior  court  of  record,  is  deemed  no  more  than 
declaratory  of  the  common  law." 

In  the  note  to  the  text,  the  author  has  collated  decisions  es- 
tablishing this  to  be  the  law  in  Alabama,  Arkansas,  California,. 
Connecticut,  Florida,  Indiana,  Illinois,  Kansas,  Kentucky^ 
Massachusetts,  Maine,  Mississippi,  Xew  Hampshire,  Xew  Jer- 
sey, New  York,  North  Carolina,  Pennsylvania,  South  Carolina,. 
Tennessee,  West  Virginia,  and  in  the  United  States  courts,  as 
well  as  in  England. 

In  7  American  and  English  Encyclopedia  of  Law,  second 
edition,  page  30,  the  rule  of  law  is  thus  stated :  "The  right  of 
every  superior  court  of  record  to  punish  for  contempt  of  its 
autlioritv  or  process  is  inherent  from  the  very  nature  of  its 
organization,  and  essential  to  its  existence  and  protection  and 
to  the  due  administration  of  justice."  And  in  the  note  to  the 
text  tlic  writer  sets  out  a  multitude  of  cases  from  the  states 
and  jurisdictions  referred  to  by  Eapalje,  and  shows  tbat  such 
is  also  the  law  in  Colorado,  Georgia,  ]\Iichigan,  Nebraska,  Ohio,. 
Oklalioina.  South  Dakota,  Vermont  and  A'irginia. 

Judge  Cooley  in  his  work  on  Constitutional  Limitations, 
sixth  edition,  page  389,  note  2,  says :  '"Cases  of  contempt  were 
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never  triable  by  jury;  and  the  object  of  the  power  would  be 
defeated  in  many  cases  if  they  were.  The  power  to  punish 
contempts  summarily  is  incident  to  courts  of  record."  In  sup- 
port of  the  law  as  thus  stated,  the  learned  author  cites  cases 
from  England,  the  United  States  courts,  Maine,  New  York, 
Tennessee,  Illinois,  Arkansas,  Kentucky,  North  Carolina, 
Mississippi,  New  Hampshire,  Connecticut,  Indiana  and  Ehode 
Island. 

Best,  J.,  in  Eex  v.  Davison,  4  Barn.  &  Aid.  340,  decided  in 
1821,  said:  "From  the  earliest  period  of  our  history,  this  au- 
thority has  been  exercised.  The  year-books  record  instances 
of  such  commitments."  All  ^'^  the  judges  in  Miller  v.  Knox, 
4  Bing.  N.  C.  574,  said  it  is  "an  acknowledged  principle  that 
the  power  of  summarily  punishing  for  contempt  has  been  in- 
herent in  all  courts  of  record  from  time  immemorial." 

In  fact,  so  well  settled  is  the  law  in  England  in  this  regard 
that  it  is  said  in  3  Encyclopedia  of  the  Laws  of  England,  page 
313 :  "A  court  of  justice,  without  power  to  vindicate  its  own 
dignity,  to  enforce  obedience  to  its  mandates,  to  protect  its 
officers,  to  shield  those  Avho  are  intrusted  to  its  care,  would  be 
an  anomaly  which  could  not  be  permitted  to  exist  in  any  civil- 
ized  community Without    such    protection,    courts    of 

justice  would  soon  lose  their  hold  upon  public  respect,  and  the 
maintenance  of  law  and  order  would  be  rendered  impossible." 

Blackstone  declares  that :  "Laws  without  a  competent  author- 
ity to  secure  their  administration  from  disobedience  and  con- 
tempt would  be  vain  and  nugatory.  A  power,  therefore,  in  the 
supreme  courts  of  justice  to  suppress  such  contempts,  by  an 
immediate  attachment  of  the  offender,  results  from  the  first 
principles  of  judicial  establishments,  and  must  be  an  insepara- 
ble attendant  upon  every  superior  tribunal.  Accordingly,  we 
find  it  actually  exercised  as  early  as  the  annals  of  our  law  ex- 
tend" :  4  Blackstone's  Commentaries,  2SG. 

And  the  law  is  as  firmly  settled  in  America  as  it  is  in  Eng- 
land. 

In  Ex  parte  Eobinson,  19  Wall.  505,  the  supreme  court  of 
the  United  States,  speaking  through  ^Ir.  Justice  Field,  said  : 
"The  power  to  punish  for  contempts  is  inherent  in  all  courts; 
its  existence  is  essential  to  the  preservation  of  order  in  judicial 
proceedings,  and  to  the  enforcement  of  the  judgments,  orders, 
and  writs  of  courts,  and  consequently  to  the  due  administration 
of  justice.     Tlie  moment  tlie  courts  of  the  United  States  were 
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called  into  existence  and  invested  with  jurisdiction  over  any 
subject,  they  became  possessed  of  this  power." 

In  Cartwright's  Case,  114  Mass.  238,  Gray,  C.  J.,  ^27  after- 
ward associate  justice  of  the  supreme  court  of  the  United  States, 
said :  *'The  sunmiary  power  to  commit  and  punish  for  contempts 
tending  to  obstruct  or  degrade  the  administration  of  justice  is 
inherent  in  courts  of  chancery  and  other  superior  courts  as  es- 
sential to  the  execution  of  their  powers  and  to  the  maintenance 
of  their  authority,  and  is  part  of  the  law  of  the  land,  within 
ihe  meaning  of  ]\Iagna  Charta  and  of  the  twelfth  article  of  our 
Declaration  of  Eights." 

In  "Watson  v.  Williams,  3G  ]\Iiss.  341,  Harris,  J.,  said :  "The 
power  to  fine  and  imprison  for  contempt,  from  the  earliest  his- 
tory of  jurisprudence,  has  been  regarded  as  a  necessary  incident 
and  attribute  of  a  court,  without  which  it  could  no  more  exist 
ihan  without  a  judge.  It  is  a  power  inherent  in  all  courts  of 
record,  and  co-existing  with  them  by  the  wise  provisions  of  the 
common  law.  A  court  without  the  power  to  effectually  protect 
itself  against  the  assaults  of  the  lawless,  or  to  enforce  its  orders, 
judgments,  or  decrees  against  recusant  persons  before  it,  would 
be  a  disgrace  to  the  legislation,  and  a  stigma  upon  the  age  that 
invented  it." 

In  State  v.  Frew,  24  W.  Va.  41G,  49  Am.  Eep.  257,  Snyder, 
J.,  said :  "It  may  be  stated  as  a  proposition  of  law,  unquestioned 
and  unqncstionable,  that  by  the  common  law  of  England,  as 
well  as  by  the  uniform  decisions  of  the  courts  of  this  country, 
courts  have  the  inherent  power  to  punish  for  contempts  in  a 
summary  manner,  and  that  this  power  is  an  essential  element 
and  part  of  the  court  itself  which  cannot  be  taken  away  with- 
out impairing  the  usefulness  of  the  court,  because  it  is  a  power 
TDCcossary  to  tlie  e?:ercise  of  all  others." 

To  tlie  like  eifect  are  tlie  decisions  in  the  other  states  of  the 
Union  above  referred  to. 

If  each  court  did  not  possess  the  power  to  punish  contempts 
committed  against  itself,  the  jury,  and  its  oflicers,  summarily, 
it  would  1)0  easy  for  a  contcmnor  to  escape  punishment  entirely. 
For  if  the  matter  was  sent  -^^  to  anotber  court  or  left  to  be 
tried  by  a  jury,  tbe  eontomnor  could  so  insult  and  abuse  such 
otber  eoui't  or  the  jury  as  to  render  it  impossible  for  them  also 
to  try  him.  and  hy  thus  renewing  bis  offense  to  every  court  he 
was  called  before,  make  it  impossible  to  punish  him  at  all. 
It  is  manifest  tbat  if  tbe  jury  is  insulted  and  treated  with  con- 
tempt, the  court  must  protect  them,  for  they  can  render  no 
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judgment  and  are  powerless  to  protect  themselves.  It  would  be 
paradoxical  to  say  the  court  alone  can  punish  a  contempt  of  the 
jury,  but  had  no  power  to  protect  itself  from  contempt. 

Without  further  exemplification,  therefore,  the  law  must  bo 
regarded  as  settled,  that  this  court  has  the  inherent  power  and 
jurisdiction  to  punish  contempts  summarily. 

III. 

WHAT    COXTE^rPTS    MAY    BE    PUNISHED    SUMMARILY. 

The  next  proposition  in  this  case  is,  What  character  of  con- 
tempts this  court  has  the  inherent  power  to  punish  summarily. 

Contempts  are  classified  as  civil  or  criminal,  and  as  direct 
or  constructive.  Civil  contempts  are  defined  to  be  such  as  a 
private  person  is  affected  by;  as,  for  instance,  where  a  party 
refuses  to  obey  a  judgment  or  order  of  court,  which  will  benefit 
such  private  person.  In  such  instance  the  case  is  not  punitive 
but  executive,  and  the  punishment  is  to  commit  the  ofl^ender  un- 
til he  complies  with  the  order.  Criminal  contempts  are  all  acts 
committed  against  the  majesty  of  the  law  or  against  the  court 
as  an  agency  of  government,  and  in  which,  therefore,  the  state 
and  the  whole  people  are  concerned.  In  such  instance,  the 
proceeding  is  punitive  and  the  punishment  operates  in  ter- 
rorem,  and  by  that  means  has  a  tendency  to  prevent  the  repeti- 
tion of  the  offense:  Eapalje  on  Contempts,  sec.  21,  adopting  the 
<lefinition  of  Beatty,  J.,  in  Phillips  v.  Welch,  11  Xev.  187. 
See.  also,  7  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  28. 

auo  Direct  contempts  are  generally  those  which  are  com- 
mitted in  the  presence  of  the  court,  while  in  session,  or  so  near 
as  to  interrupt  its  proceedings,  but  also  include  anv  improper 
conduct  tending  to  defeat  or  impair  tbe  administration  of  Jus- 
tice; wliile  constructive  contempts  arise  from  matters  not 
transpiring  in  court,  and  wliich  tend  to  degrade  or  make  im- 
potent the  authority  of  tlie  court,  or  in  some  manner  to  im- 
pede or  embarrass  the  administration  of  justice.  The  power 
to  punish  is  the  same  in  both  cases.  The  difference  is  only  one 
of  procedure.  In  cases  of  direct  contempts,  the  court  acts 
spontaneously,  ex  mero  motu,  and  commits  the  offender  sum- 
marily. In  cases  of  constructive  contempts,  the  court,  upon  in- 
formation furnished  by  any  citizen,  and  verified  ])y  affidavit,  or 
Gxhil)ited  bv  the  attorney  general,  ex  officio,  wliich  is  supported 
hy  his  official  oath,  and  therefore  needs  no  otlier  verification, 
or  upon  its  own  information  or  motion,  issues  a  citation  to  tlie 
offender  to  show  cause  wliy  lie  should  not  be  punislied  for  con- 
Am.    St.   Rep.,    Vol.    99—41 
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tempt:  4  Blackstone's  Commentaries,  286,  287;  Od.ijers  on. 
Libel  and  Slander,  433,  434;  Paterson  on  Liberty  of  the  Prejis^ 
etc.,  99. 

Lord  Cliancellor  Hardwieke,  in  the  case  against  the  printer 
of  the  "St.  James  Evening  Post,"  2  Atk.  471,  defines  contempt 
of  court  as  follows :  "There  are  three  different  sorts  of  con- 
tempt. One  kind  of  contempt  is  scandalizing  the  court  itself. 
There  may  likewise  be  a  contempt  of  this  court,  in  abusing  par- 
ties who  are  concerned  in  cases  here.  There  may  be  also  a  con- 
tempt of  this  court,  in  prejudicing  mankind  against  persons 
before  the  cause  is  heard.  There  cannot  be  anything  of  greater 
consequence  than  to  keep  the  streams  of  justice  clear  and  pure, 
that  parties  may  proceed  with  safety  both  to  themselves  and 
their  characters." 

It  will  be  observed  that  the  first  kind  of  contempt  spoken  of^ 
to  wit,  scandalizing  the  court  itself,  is  a  matter  wherein  tlie 
state,  the  people  and  tlie  court  are  ^"'^  vitally  interested.  It 
is,  therefore,  a  public  matter,  and  hence  is  a  criminal  contempt. 
The  other  two  kinds  of  contempts  spoken  of  are  such  as  directly 
affect  a  party  litigant,  and  at  the  same  time  affect  the  public 
generally  only  in  so  far  as  it  is  of  importance  "to  keep  the 
streams  of  justice  clear  and  pure." 

Blackstone  also  makes  the  same  distinction  and  defines  con- 
tempts, inter  alia,  to  consist  in  "speaking  or  writing  contempt- 
uously of  the  court  or  judges,  acting  in  their  official  capacity": 
4  Blackstone's  Commentaries,  285. 

This  distinction  has  been  overruled  in  some  of  the  adjudicated 
cases,  and  hence  the  error  they  have  fallen  into  of  saying  tbat 
the  contempt  must  relate  to  a  cause  that  is  still  pending,  and  if 
the  cause  is  disposed  of,  tbat  will  be  no  contom])t  which  would 
have  been  a  contempt  if  it  had  occurred  while  the  cause  Avas 
pending. 

Tbe  theory  of  sucli  cases  is  tbat  the  act  had  a  tend(Micy  to 
injuriously  alTect  tbe  rights  of  a  party  litigant  in  a  pending  liti- 
gation, or  bad  a  tendency  io  embarrass,  although  it  migbt  not 
actually  infiuence,  tbe  court  in  the  determination  of  a  ix'nding 
cause. 

It  must  be  obvious  to  tbe  discriminating  mind  tbat  such 
cases  fall  proper! v  under  tbe  second  or  third  classes  pointed  out 
bv  Lord  Ilardwicke.  supra,  but  that  they  do  not  cover  the  whole 
field,  for  there  is  still  the  first  kind  of  a  contempt,  to  wit, 
scandalizing  tbe  court  itself,  in  which  the  public  is  primarily 
interested,  and  as  to  which  tbe  injury  is  just  as  great  whetber  it 


Oct.  1903.]  State  v.  Shepherd.  643 

referred  to  a  particular  pending  case,  or  only  to  the  court  as  an 
instrumentality  of  government. 

This  is  illustrated  by  the  adjudicated  cases.  In  the  case  of 
In  re  Charlton,  2  Mylne  &  C.  316,  decided  in  1836,  in  Macgill's 
Case,  2  Fowl.  Ex.  Pr.  40-i,  and  in  In  re  Wallace,  L.  E.  1  P.  C. 
283,  1  Privy  App.  283,  it  was  held  to  be  a  direct  contempt  of 
court  to  send  libelous,  scandalous  or  threatening  letters  to  a 
court  or  a  judge, 

Charlton's  case,  supra,  is  one  of  the  most  celebrated  ^^*  of 
its  kind.  Lord  Cottenham,  lord  chancellor,  said :  "It  is  a  con- 
tempt of  the  highest  order;  and  although  such  a  foolish  at- 
tempt as  this  cannot  be  supposed  to  have  any  effect,  it  is  obvious 
that  if  such  cases  were  not  punished,  the  most  serious  conse- 
quence might  follow.  If  I  consulted  my  own  personal  feelings 
upon  the  subject,  I  should  pass  by  these  letters  as  a  foolish  at- 
tempt at  undue  influence;  but  if  I  were  to  adopt  that  course,  I 
should  consider  myself  guilty  of  a  very  great  dereliction  of  my 
high  duty" :  Charlton's  Case,  2  Mylne  &  C.   342. 

The  limits  of  this  opinion  preclude  any  extensive  review  of 
the  cases  wherein  attorneys,  citizens  and  newspaper  editors  have 
been  punished  summarily,  as  for  a  criminal  contempt  for  scan- 
dalizing the  court  or  a  judge.  The  following  are  only  a  few 
of  such  cases :  Wraynham  was  convicted  of  saying  of  Lord 
Bacon  that  he  had  done  imjustly  and  was  worse  than  a  mur- 
derer: 2  St.  Tr.  1071.  For  saying  to  Judge  Hutton,  "I  accuse 
you  of  high  treason,"  Harrison  Avas  fined  five  thousand  pounds, 
and  sent  to  prison,  and  in  addition,  the  judge  recovered  ten 
thousand  pounds  damages:  Eex  v.  Harrison,  3  St.  Tr.  1375. 
Lord  George  Gordon  was  convicted  and  pimished  for  publisli- 
ing  a  libel  on  the  judges,  in  which  he  said:  "How  long  shall 
these  whited  walls  of  counsel  command  us  to  be  hanged  contrarv 
to  law?  They  make  long  charges  to  the  juries  with  a  show  of 
justice,  and  religion.  They  shed  our  innocent  blood  for  ex- 
piable  trespasses." 

In  Eegina  v.  Skipworth,  12  Cox  C.  C.  371,  decided  in  1873, 
De  Castro  had  been  the  claimant  of  the  Tichborne  estates,  had 
been  nonsuited,  and  was  committed  for  trial  upon  a  charge  of 
perjury.  He  and  Skipworth  held  meetings  in  various  parts  of 
tlie  country  to  excite  sympathy  for  his  cause  and  to  collect  funds 
for  his  defense.  At  a  meeting  in  Brighton,  Skipworth  pre- 
sided, and  in  his  speecli,  he  impugned  ^sa  ^]-,g  honesty  and  im- 
partiality of  Lord  Chief  Justice  Cockburn,  the  judge  who  was 
to  preside  at  the  trial    of    his    friend    De  Castro  for  perjury. 
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Some  one  hissed,  and  he  replied,  "Yes,  sir,  you  may  hiss,  but  I 
hiss  at  the  lord  chief  justice."  De  Castro  also  spoke,  and 
charged  the  lord  chief  justice  with  having  denounced  him  as  a 
rank  impostor  and  therefore  of  being  too  prejudiced  to  try  his 
case.  They  were  cited  for  contempt,  and  each  fined  five  hun- 
dred pounds,  and  sent  to  prison  for  three  months. 

In  Eex  V.  Almon,  Wilm..  243,  8  St.  Tr.  53,  it  was  held  to  be 
a  contempt  of  court  and  a  libel,  punishable  by  attachment,  to 
publish  a  pamphlet  asserting  that  judges  have  no  power  to  issue 
an  attachment  for  libels  upon  themselves,  and  denying  that 
reflections  upon  individual  judges  are  contempts  of  court  at  all. 

In  Ex  parte  Turner,  3  Mont.  D.  &  De  G.  523,  a  solicitor  for 
the  defeated  party,  after  the  case  was  over,  published  a  pam- 
phlet in  which  he  pronounced  the  judgment,  "an  elaborate  pro- 
duction, wholly  beside  the  merits  of  the  case,"  and  employed 
other  flippant  and  contumacious  observations.  He  was  held 
guilty  of  contempt. 

Other  cases  which  hold  the  same  doctrine  wall  be  referred 
to  hereinafter,  in  connection  with  tlie  rigbt  of  trial  by  jury  in 
contempt  cases,  and  the  liberty  of  the  press,  because  they  also 
bear  upon  those  questions. 

These  considerations  result  in  holding  that  this  court  has 
jurisdiction  to  punish,  summarily,  civil  as  well  as  criminal  con- 
tempts, and  that  tliis  power  is  the  same  whether  the  contempt 
be  direct  or  constructive,  there  being  only  a  difference  of  pro- 
cedure in  the  two  cases. 

•  The  contempt  in  this  case  is  both  criminal  and  civil.  It  is 
criminal  because  it  scandalizes  the  court  itself,  and,  tlierefore, 
it  is  a  matter  of  public  concern;  and  it  is  civil  because  it  al)uses 
parties  to  a  cause  that  ^'^^  is  still  pending  in  this  court,  and  l)e- 
cause  it  seeks  to  prejudice  mankind  against  parties  to  such 
pending  litigation.  It  is  also  a  libel  u)ion  a  majoritv  of  tlto 
individuals  composing  the  court,  for  which  such  individuals 
have  a  private  right  of  action.  Such  judges,  as  individual-;, 
may  choose  to  treat  the  article  with  contempt,  as  T.ord  Chan- 
cellor Cottenham  did  in  Charlton's  Case,  2  ]\rylne  cl'  C.  .")!2, 
and  as  the  judges  of  tlie  Colorado  court  did  in  Cooper  v.  Peo- 
ple, 13  Colo.  337,  373,  22  Pac.  800.  But,  because,  as  the  su- 
pjreme  court  of  Colorado  said  in  the  Coo})er  case,  supra:  ''Thoy 
are  the  people's  courts,  and  contemptuous  conduct  toward  tlie 
judges  in  the  discharge  of  their  official  duties,  tending  to  defeat 
the  due  administration,  of    justice,  is    more    than    an  offense 
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against  the  person  of  the  judge — it  is  an  offense  against 
the  people's  court,  the  dignity  of  which  the  judge  should 
protect,  however  willing  he  may  be  to  forego  the  private 
injury";  and  because,  as  Lord  Chancellor  Cottenham  said  in 
Charlton's  case,  supra:  "It  is  obvious  that  if  such  cases  were 
not  punished,  the  most  serious  consequences  might  follow," 
and  because  of  the  contemnor  was  allowed  to  escape  punisli- 
ment,  the  people  would  have  just  cause  to  complain  of  the 
judges  of  this  court  for  not  enforcing  proper  respect  for  this 
instrument  established  by  the  people  for  the  administration  of 
justice,  this  court  felt  constrained  to  take  notice  of  the  con- 
tempt in  this  case. 

The  ill-disguised  effort  of  the  contemnor  to  make  a  political 
issue  of  the  matter  is  not  a  proper  subject  for  the  court  to  deal 
with — the  law-abiding,  intelligent  and  patriotic  people  of  this 
state  will  effectually  settle  that  matter,  if  they  are  given  an  op- 
portunity to  deal  with  it. 

234  JY 

POWER  OF  THE  LEGISLATURE  TO  ABRIDGE  THE  INHERENT  POWER 
OF   THE    COURT   TO    PUNISH    CONTEMPT, 

The  defendant  further  invokes  section  1616  of  the  Eevised 
Statutes  of  1899,  and  claims  that  under  this  section  this  court 
has  no  power  to  punish  this  contempt,  because  it  does  not  fall 
under  any  of  the  offenses  which  courts  are  authorized  by  that 
section  to  punish  as  contempts.  The  section  relied  on  is  as 
follows : 

"Sec.  1616.  May  Punish  Contempts. — Every  court  of  record 
shall  have  power  to  punish  as  for  a  criminal  contempt,  persons 
guilty  of  the  following  acts,  and  no  other:  1.  Disorderly,  con- 
temptuous or  insolent  behavior  committed  during  its  sitting,  in 
immediate  view  and  presence,  and  directly  tending  to  interrupt 
its  proceedings,  or  to  impair  the  respect  due  to  its  authority; 
2.  Any  breach  of  the  peace,  noise  or  other  disturbance,  directly 
tending  to  interrupt  its  proceedings;  3.  \Yillful  disobedience  of 
any  process  or  order  lawfully  issued  or  made  by  it;  4.  Eesist- 
ance  willfully  offered  by  any  person  to  the  lawful  order  or  pro- 
cess of  the  court;  5.  The  contumacious  and  unlawful  refusal  of 
any  person  to  be  sworn  as  a  witness,  or  when  so  sworn,  the  like 
refusal  to  answer  any  legal  or  proper  interrogatory." 

If  the  legislature  had  power  to  abridge  or  impair  the  power 
of  this  court  to  punish  for  contempt,  then  the  defendant  in  this 
case  could  not  be  held  liable.     But  if  the  legislature  had  no 
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such  power,  then  the  section  of  the  statutes  quoted  is  unconsti- 
tutional and  not  binding  upon  the  court. 

It  has  already  been  pointed  out  in  paragraph  II  of  this  opin- 
ion, that  the  power  of  this  court  to  punish  contempts  is  in- 
herent, and  that  statutes  which  attempt  to  confer  such  power 
have  always  been  treated  as  conferring  no  new  power,  but  as 
simply  declaratory  of  the  ^^^  common-law  power  that  already 
belonged  to  every  court  of  record. 

The  law  is  well  settled,  both  in  England  and  America,  that 
the  legislature  has  no  power  to  take  away,  abridge,  impair, 
limit,  or  regulate  the  power  of  courts  of  record  to  punish  for 
contempts:  Eapalje  on  Contempts,  sec.  11;  7  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  33;  Arnold  v.  Commonwealth,  80  Ky.  300, 
44  Am.  Rep.  480;  :\Iiddlel)rook  v.  State.  43  Conn.  257.  21  Am. 
Rep.  650;  State  v.  ^lorrill,  16  Ark.  384;  People  v.  Wilson,  64 
in.  195,  16  Am.  Rep.  528;  Ex  parte  Robinson,  19  Wall  (U.  S.) 
505;  Worland  v.  State,  82  Ind.  49;  Cheadle  v.  State.  110  Ind. 
301,  59  Am.  Rep.  199,  11  X.  E.  -126;  Hohnan  v.  State,  105 
Ind.  513,  5  X.  E.  556;  Matter  of  Shortridge,  99  Cal.  526,  37 
Am.  St.  Rep.  78,  34  Pac.  227;  People  v.  Stapleton,  18  Colo. 
568,  33  Pac.  167;  In  re  Chadwick,  109  Mich.  588.  67  N.  W. 
1071;  Hawes  v.  State,  46  Neb.  149,  64  K  W.  699;  Hale  v. 
State,  55  Ohio  St.  210,  60  Am.  St.  Rep.  691,  45  N.  E.  199. 

In  Wyatt  v.  People.  17  Colo.  261.  28  Pac.  964,  the  court  said: 
"Though  the  legislature  cannot  take  away  from  the  courts 
created  by  the  constitution  the  ])ower  to  punish  contempts, 
loasonable  regulations  by  that  body  touching  the  exercise  of 
this  power  will  be  regarded."'  But  this,  it  must  be  obsiM'ved, 
leaves  it  to  the  courts  to  decide  whether  or  not  the  regulations 
that  may  be  prescribed  are  reasonaljle  and  also  ]iroceed  upon 
lines  of  comity  between  the  coui'is  and  tbo  leL'islnture.  and 
not  upon  any  recognition  of  the  absolute  right  of  the  legisla- 
ture to  enact  such  regulations.  In  addition  to  this,  it  is  now 
well-settled  law  in  this,  as  well  as  in  other  states,  that  tlie 
courts  have  nothing  to  do  with  the  policy  or  reasonableness  of 
a  law,  those  being  legislative  and  not  judicial  (juestions.  So 
that,  if  it  be  conceded  that  the  legislature  had  any  ])ower  to 
regulate  the  exercise  of  the  inherent  power  of  tlie  court  to 
punish  contempts,  the  court  could  not  refuse  to  obev  tlie  law, 
because  it  deemed  the  regulations  unreasonable.  However,  it 
is  a  contradiction  of  terms  to  say  the  power  to  punish  is  in- 
herent, but  that  the  legislature  may  regulate  the  exercise.     As 
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i\\e  supreme  court  of  the  United  ^^®  States  said  in  Gibbons  v. 
Ogden,  9  Wheat.  1,  the  power  to  "regulate"  includes  the  power 
to  say  in  what  cases  the  right  shall  be  exercised. 

It  is  worthy  of  observation  that  in  only  the  states  of  Georgia 
and  Louisiana  is  power  given  by  the  constitution  of  the  state 
to  the  legislature  to  limit  the  power  of  the  court  to  punish  for 
contempt.  In  all  the  other  states  the  better  opinion  is,  that 
w^here  the  court  is  a  creature  of  the  constitution,  the  inherent 
power  to  punish  contempt  cannot  be  shorn,  abridged,  limited 
•or  regulated. 

This  is  the  only  logical  view  to  take;  because  by  the  consti- 
tution (article  3),  the  powers  of  government  are  distributed 
hetween  the  legislative,  executive  and  judicial  departments, 
and  it  is  further  expressly  provided  that,  "Xo  person,  or  col- 
lection of  persons,  charged  with  the  exercise  of  powers  properly 
belonging  to  one  of  these  departments  shall  exercise  any  power 
properly  belonging  to  either  of  the  others,  except  in  the  in- 
stances in  this  constitution  expressly  directed  or  permitted." 
And  nowhere  in  the  constitution  is  the  legislature  given  any 
power  to  meddle  with  the  inherent  powers  of  the  courts. 

It  was  upon  the  faith  of  this  provision  of  the  constitution 
that  this  court  refused  to  interfere  with  the  prerogatives  of  the 
governor  in  the  discharge  of  his  duties,  in  the  case  of  State  v. 
Stone,  120  Mo.  428,  41  Am.  St.  Eep.  705,  25  S.  W.  376,  and 
likewise  refused  to  interfere  with  the  inherent  powers  of  the 
legislature  in  State  v.  Bolte,  151  Mo.  3G2,  74  Am.  St.  Eep. 
537,  52  S.  ^\.  262. 

In  its  dealings  with  the  powers  and  acts  of  the  co-ordinate 
branches  of  government,  this  court  has  scrupulously  refrained 
from  interfering,  and  has  accorded  to  such  co-ordinate  branches 
the  fullest  measure  of  respect,  and  upon  the  same  principle 
this  court  will  not  tolerate  any  interference  by  a  co-ordinate 
•branch  of  the  government,  or  by  anyone  else,  with  the  powers 
and  duties  and  prerogatives  and  dignitv  of  tliis  court.  The 
^^"^  people  of  this  state  conferred  those  powers,  in  trust  for 
themselves  upon  this  court,  and  this  court  will  sacroflly  and 
fearlessly  guard  and  protect  them  until  the  people  diseharo-p 
the  trust  and  give  the  powers  to  some  other  tribunal,  if  they 
should  ever  be  minded  so  to  do. 

It  is  also  well-settled  law  that  the  court  alone  in  which  a 
<?ontempt  is  committed,  or  whose  authoritv  is  defied,  has  power 
to  punish  it  or  to  entertain  proceedings  to  that  end.     Xo  other 
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court  has  any  jurisdiction  or  power  in  such  cases:  Eapalje  on 
Contempts,  sec.  13;  7  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  34, 
and  cases  cited  in  note  1,  and  from  wliich  it  appears  that  this* 
is  the  rule  laid  down  by  the  United  States  courts,  and  by  the 
courts  of  Alabama,  California,  Colorado,  Florida,  Illinois, 
Iowa,  Kentucky,  Louisiana,  Mississippi,  Xevada,  New  Hamp- 
shire, Tennessee,  Texas,  Utah  and  Vermont. 

Paterson  on  Liberty  of  the  Press,  etc.  121,  says  this  power 
must  be  accorded  to  all  courts,  just  as  it  is  possessed  by  par- 
liament. 

The  law  now  known  as  section  1616  of  the  Revised  Statute^,' 
1899,  has  been  on  the  statute  books,  in  substantially  the  same 
form,  ever  since  1845:  Rev.  Stats.  1845,  p.  338,  sec.  61.  It 
was  referred  to  by  this  court  in  Harrison  v.  State,  10  Mo.  688, 
but  its  constitutionality  was  not  called  in  question,  or  discussed 
or  decided. 

The  same  law  (then  known  as  Rev,  Stats.  1855,  sec.  65, 
p.  542)  was  referred  to  by  this  court  in  Matter  of  Greene 
County  v.  Rose,  38  Mo.  390,  where  it  was  said:  "When  the 
contempt  is  committed  in  the  immediate  view  and  presence 
of  the  court,  it  may  be  punished  summarily;  in  all  other  cases, 
the  party  charged  must  be  notified  of  the  accusation,  and  have 
a  reasonable  time  to  make  his  defense."  But  the  power  of  the 
legislature  to  enact  the  law  was  not  raised  or  decided. 

The  same  law  (then  known  as  Rev.  Stats.  1879,  sec.  1055), 
was  referred  to  in  Ex  parte  Crenshaw,  80  Mo.  450,  and  the  court 
was  unanimous  in  holding  that  it  did  not  ^^^  have  the  effect 
of  taking  away  the  power  of  courts  to  punish  other  kinds  of 
contempts.  The  constitutionality  of  the  law  was  not  considered 
by  the  majority  of  the  court,  but  Sherwood,  J.,  concurred  in  the 
judgment,  holding  the  statute  "^'to  be  uncon>titutional,  as  an 
invasion  by  the  legislature  of  the  domain  of  the  judiciary." 

It  follows  that  the  legislature  exceeded  its  powers  when  it 
enacted  section  1G16  of  the  Revised  Statutes  of  1899,  and  tliat 
this  court  has  an  inlierent  and  constitutional  riglit  to  jnniish 
contem])t  summarily,  wliich  cannot  be  taken  away,  abridged, 
limited  or  regulated  by  the  legislature. 

For  the  manner  in  which  this  power  may  be  executed,  this- 
court  is  answerable  alone  to  the  sovereign  people  of  this  state, 
and  to  their  judgment  and  wishes,  legally  expressed,  it  has 
always  given  cheerful  and  respectful  obedience,  and  it  stands 
ready  to  do  so  now  and  at  all  times. 
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RIGHT   OF   TRIAL  BY  JURY    IN"   CONTEMPT   CASES. 

The  defendant  invokes  the  protection  of  section  28  of  article 
2  of  the  constitution,  which  provides  that:  "The  right  of  trial 
by  jury,  as  heretofore  enjoyed,  shall  remain  inviolate,"  and 
demands  a  trial  by  jury  in  this  case,  and  incidentally  argue* 
that  it  is  not  seemly  or  fair  that  he  should  be  tried  for  contempt 
by  judges  of  the  court  that  he  has  scandalized. 

The  judges  of  this  court  would  have  gladly  sent  this  matter 
to  some  other  court  for  trial,  and  by  a  jury,  too,  if  such  a  course 
had  any  precedent  or  justification  in  law.  But  as  such  a  course 
would  have  been  illegal  and  a  shirking  of  their  imperative  ob- 
ligations under  the  law,  they  had  no  option  but  to  deny  the 
request,  and  to  execute  the  law. 

Attention  has  already  been  called  to  the  law,  as  laid  down 
by  Judge  Cooley  in  his  work  on  Constitutional  ^^^  Limita- 
tions, sixth  edition,  page  389,  note  2,  wherein  he  says :  "Cases 
of  contempt  of  court  were  never  triable  by  jury;  and  the  object 
of  the  power  would  be  defeated  in  many  cases  if  they  were.^' 
Cases  from  England,  Pennsylvania,  Maine,  Xew  York,  Ten- 
nessee, Illinois,  Arkansas,  Kentucky,  North  Carolina,  Mis- 
sissippi, Xew  Hampshire,  Connecticut,  and  Rhode  Island,  are 
cited  by  the  learned  author,  in  support  of  the  rule. 

Eapalje  on  Contempts,  section  10,  says:  "It  has  been  held 
that  the  provision  in  the  constitution  of  the  United  States  that 
the  trial  of  all  crimes  shall  be  by  jury  does  not  take  away  the 
right  of  courts  to  punish  contempts  in  a  summary  manner. 
The  provision  is  to  be  construed  to  relate  only  to  those  crimes 
which,  by  our  former  laws  and  customs,  had  been  tried  by  a 
jury." 

The  author  cites  in  support  of  the  text  the  cases  of  Ilollings- 
worth  V.  Duane,  Wall.  C.  C.  77,  Fed.  Cas.  Xo.  601(1;  Ex  parte 
Grace,  12  Iowa,  208,  79  Am.  Dec.  529,  and  State  v.  Dotv, 
32  X.  J.  L.  403,  90  Am.  Dec.  G71. 

In  the  case  last  cited,  the  supreme  court  of  Xew  Jersey  held 
that  the  constitutional  right  of  trial  by  jury  was  not  infringed 
by  the  infliction  of  summary  punishment  for  contempt  of  court. 
In  that  case  the  contempt  consisted  of  improper  conduct  toward 
a  juror,  not  in  the  presence  of  the  court. 

Eapalje  on  Contempts,  section  112,  says:  "In  nearly  all  of 
the  states,  as  well  as  under  the  practice  of  the  federal  courts, 
the  common-law  rule  denying  to  one  accused  of  contempt  the 
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right  of  trial  by  jury  is  still  in  force,  the  covirts  holding  that 
the  various  constitutional  guaranties  of  this  right  have  no  ap- 
plication to  these  proceedings." 

In  4  Encyclopedia  of  Pleading  and  Practice,  page  789,  the 
Tule  of  law  is  thus  aptly  stated:  "Although  the  question  de- 
terminable in  proceedings  to  redress  contempts  is  one  of  fact 
and  not  of  law,  yet,  the  offense  itself  being  one  against  the 
■court  and  the  majesty  of  the  law,  neither  at  common  law  was 
there  any  right  to  a  jury  trial  (Wells  v.  Caldwell,  1  A.  K. 
Marsh.  (Ky.)  441;  Eilenbecker  v.  District  ^40  Court,  134  U. 
S.  31,  10  Sup.  Ct.  Eep.  424),  nor,  according  to  the  current 
"weight  of  modern  authority,  except  so  far  as  the  rule  has  been 
modified  by  local  statutes"  [the  author  evidently  means  con- 
stitutions, for  the  statutes  could  not  confer  a  right  of  trial  by 
jury  which  the  constitution  did  not  permit]  "does  any  such 
right  inure  to  the  benefit  of  the  contemnor."  The  author  cites 
in  support  of  the  text  the  following  cases:  Neel  v.  State,  9 
Ark.  259,  50  Am.  Dec.  209;  Huntington  v.  Mc:\Iahon,  48 
€onn.  174;  Ex  parte  Grace,  12  Iowa,  208,  79  Am.  Dec.  529; 
:McDonnell  v.  Henderson,  74  Iowa,  619,  38  N".  W.  512 ;  State 
Y.  Durein,  46  Kan.  695,  27  Pac.  148;  Hart  v.  Pobinett,  5  Mo. 
11;  Gandy  v.  State,  13  Xcb.  445,  14  N.  ^Y.  142;  Ludden  v. 
State,  31  Xeb.  429,  48  X.  W.  69 ;  State  v.  :\latthews,  37  X.  H. 
450;  Bates'  Case,  55  X.  H.  325;  Burke  v.  Territory  (1894),  2 
Okla.  499,  37  Pac.  829;  Crow  v.  State,  24  Tex.  12;  King  v. 
Ohio  Pi.  R.  Co.,  7  Biss.  529,  Fed.  Cas.  Xo.  7800. 

The  author  further  adds,  at  the  same  page :  "And  it  is  held 
that  the  fact  that  there  is  no  riglit  to  a  jury  trial  docs  not 
violate  the  constitutional  provisions  which  guarantee  tlie  same" 
— citing  in  support  thereof.  State  v.  Mitchell,  3  S.  Dak.  223, 
52  X.  W.  1052;  State  v.  Becht,  23  :Minn.  411,  and  ]^lander- 
schicd  V.  District  Court,  69  Iowa  240,  28  X.  W.  551. 

The  case  of  Hart  v.  Pobinett,  5  Mo.  11,  cited,  was  a  rule  on 
a  constal)le  to  show  cause  why  he  had  not  returned  an  execu- 
tion within  the  time  required  by  law.  The  trial  court  suljinitted 
the  matter  to  the  determination  of  a  jury.  Tliis  court  held  that 
tbis  was  error,  saying:  "The  cause  was  matter  to  be  shown  to 
the  court,  and  not  matter  to  be  found  by  a  jury.  The  proceed- 
ing was  in  the  nature  of  a  proceeding  for  a  contempt,  and  was 
a  matter  to  be  inquired  into  and  adjudicated  bv  the  court." 

In  Pegjna  v.  Skipworth,  12  Cox  C.  C.  371,  already  referred 
to,  De  Castro  demanded  a  trial  ])y  jury.  The  following  col- 
loquy took  place  between  him  and  Blackburn,  J.     De  Castro 
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said :  "I  am  not  aware  that  I  have  committed  any  contempt, 
and  if  I  have  done  so,  it  was  not  my  intention;  but  I  submit 
that  ^^*  the  charge  ought  to  be  tried  by  a  jury;  before  them, 
I  could  prove  what  I  have  stated  to  be  true."  Blackburn  in- 
timated that  in  a  proceeding  for  contempt  the  matter  was  to  be 
tried  by  the  court.  De  Castro:  ''Then,  you  decide  that  you  are 
to  try  it  yourselves  ?"  Blackburn,  J. :  "Such  is  the  course."  De 
Castro:  "But,  you  see,  I  am  charged  with  contempt  in  com- 
plaining of  the  lord  chief  justice,  and  you  are  his  colleagues. 
It  is  not  fair  that  you  should  try  it  without  a  jury."  Black- 
burn, J. :  "To  use  any  argument  upon  that  point  would  be 
without  avail.  It  has  long  been  settled  that  an  attempt  to  in- 
terfere with  the  course  of  justice  is  a  contempt  of  court.  It 
is  too  late  to  dispute  that."  Accordingly,  a  jury  trial  was  de- 
nied him. 

In  Eespublica  v.  Oswald,  1  Dall.  (U.  S.)  319,  the  defendant 
as  publisher  of  the  "Independent  Gazetteer,"  published  an 
address  to  the  public  concerning  a  proceeding,  then  pending  in 
court,  wherein  he  was  a  party,  which  tended  to  prejudice  the 
public  with  reference  to  the  merits  of  such  pending  litigation. 
He  was  cited  for  contempt.  It  was  insisted  that  the  constitu- 
tion of  Pennsylvania  guaranteed  him  a  trial  by  jury,  and  hence 
the  court  could  not  itself  try  the  case.  The  supreme  court  of 
the  state,  however,  speaking  through  McKean,  C.  J.,  said :  "It 
is  certain  that  the  proceeding  by  attachment  is  as  old  as  the 
law  itself,  and  no  act  of  the  legislature,  or  section  of  the  con- 
fctitution,  has  interposed  to  alter  or  suspend  it.  Besides  tlie 
sections  which  have  been  already  read  from  the  constitution, 
tliere  is  another  section  which  declares  that  "trials  l)y  jury  shall 
be  as  heretofore,'  and  surely  it  cannot  be  contended  that  tlie 
offense  with  which  the  defendant  is  now  charged  was  hereto- 
fore tried  by  that  tribunal.  If  a  man  conimits  an  outrage  in 
the  face  of  the  court,  what  is  there  to  be  tried?  AVhat  further 
evidence  can  be  necessary  to  convict  him  of  the  offense  than 
the  actual  view  of  the  judges?  A  man  has  Ijeen  compelled  to 
enter  into  ^"*^  security  for  his  good  behavior,  for  giving  the 
lie  in  the  presence  of  the  judges  in  Westminster  Hall.  On  the 
present  occasion,  is  not  the  proof,  from  the  inspection  of  the 
paper,  as  full  and  satisfactory  as  any  that  can  l)e  offered?  xVnd 
whether  the  publication  amounts  to  a  contempt,  or  not,  is  a 
point  of  law,  which,  after  all,  it  is  the  province  of  the  judges, 
and  not  of  the  jury,  to  determine.  Being  a  contciii})t,  if  it  is 
not  punished  immediately,  how  shall  the  mischief  be  corrected? 
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Leave  it  to  the  customary  forms  of  a  trial  by  jury,  and  the 
cause  may  be  continued  long  in  suspense,  while  the  party  per- 
severes in  his  misconduct.  The  injurious  consequences  miglit 
then  be  justly  imputed  to  the  court,  for  refusing  to  exercise- 
their  legal  power  in  preventing  them.  For  these  reasons,  w& 
have  no  doubt  of  the  competency  of  our  jurisdiction;  and  we 
think  that  justice  and  propriety  call  upon  us  to  proceed  by 
attachment."  Accordingly,  the  defendant  was  denied  a  trial 
by  jury,  and  was  fined  one  hundred  dollars  and  sent  to  prison 
for  thirty  days.  This  case  will  be  again  referred  to  in  connec- 
tion with  the  discussion  of  the  liberty  of  the  press. 

The  right  of  trial  by  jury  in  contempt  cases  never  existed 
at  common  law,  and  was  wholly  unknown  to  the  laws  of  Mis- 
souri at  the  time  of  the  adoption  of  the  constitution  of  1820, 
1865,  and  1875.  The  guaranty  of  the  constitution  of  1875, 
therefore,  that:  "The  right  of  trial  by  jury,  as  heretofore  en- 
joyed, shall  remain  inviolate,"  was  not  intended  to  confer  such 
a  right  in  contempt  cases,  for  such  a  right  had  never  been 
"heretofore  enjoyed,"  either  in  this  state  or  in  England.  There 
is  therefore  no  merit  in  the  demand  of  the  defendant  in  this 
case  for  a  trial  by  jury. 

But  even  if  all  this  was  not  true,  what  is  the  attitude  of  the 
defendant  in  tliis  case,  and  what  issues  of  fact  has  he  raised 
that  a  jury  could  pass  on?  The  return  made  by  the  defendant 
raises  absohitcly  no  issue  of  fact  whatever.  It  admits  tliat  the 
defendant  is  the  publisher  of  the  paper  and  that  he  published 
the  ^*^  article.  A  verdict  of  a  jury  could  not  settle  those  facts 
any  more  conclusively  than  the  defendant  himself  has  done 
by  his  admission.  The  return  does  not  dare  to  say  that  the 
charges  made  are  true.  Neither  does  it  plead  any  facts  in  miti- 
gation. What  issue  of  fact  is  there  then  for  a  jury  to  pass  on  ? 
Positively  none.  The  return  raises  only  questions  of  law,  and  if 
the  case  was  one  wherein  a  jury  could  be  impaneled,  the  court 
would  be  compelled,  under  this  state  of  the  pleadings,  to  direct 
a  verdict,  for  after  the  court  had  decided  the  questions  of  law, 
the  case  would  be  decided,  and  there  would  be  no  function  for 
the  jury  to  perform. 

These  considerations  are  recorded  here,  not  because  there  is 
a  particle  of  doubt  in  the  mind  of  the  court  that  the  defendant 
is  not  entitled  to  a  trial  by  jury,  but  simply  for  the  purpose  of 
showing  that  even  if  the  defendant  was  entitled  to  such  a  trial, 
it  would  do  him  no  good  in  this  case,  and  the  result  would 


Oct.  1903.]  State  v.  Shepherd.  653 

necessarily  be  the  same.     It  must  be  remembered  that  this  is 
A  case  of  contempt  and  not  one  of  libel. 

In  libel  cases,  the  jury,  under  the  direction  of  the  court,  de- 
termines the  law  as  well  as  the  fact:  Heller  v.  Pulitzer  Pub. 
€o.,  153  Mo,  205,  54  S.  W.  457.  In  contempt  cases,  the  wholo 
matter  is  for  the  determination  of  the  court :  6  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  978,  and  cases  cited  in  note  1. 

VI. 

DUE  PROCESS  OF  LAW. 

The  defendant  also  invokes  the  protection  of  section  30  of 
:article  2  of  the  constitution,  which  provides  "that  no  person 
shall  be  deprived  of  life,  liberty  or  property  without  due  pro- 
cess of  law." 

The  defendant  has  been  accorded  the  full  benefit  of  this  wise 
provision  of  the  organic  law.  He  has  been  regularly  charged, 
brought  into  court,  has  appeared  in  person,  and  by  counsel,  has 
pleaded,  and  has  had  a  trial  2"**  according  to  the  practice  in 
such  cases.  He  has  had  his  day  in  court,  and,  therefore,  he  has 
had  the  benefit  of  due  process  of  law:  Cooley's  Constitutional 
Limitations,   6th  ed.,   431. 

This  also  disposes  of  the  claim  that  the  defendant  has  been 
•deprived,  in  some  way,  of  the  benefit  of  the  fourteenth  amend- 
ment to  the  constitution  of  the  United  States :  Dartmouth 
'College  V.  Woodward,  4  Wheat.  519;  Andrus  v.  Fidelity  etc. 
Ins.  Co.,  168  Mo.  162,  67  S.  W.  581. 

YII. 

LIBERTY    OF    THE   PRESS. 

The  defendant  invokes  section  14  of  article  2  of  tlie  consti- 
tution which  is  as  follows:  "That  no  law  shall  be  passed  im- 
pairing the  freedom  of  speech;  that  every  person  shall  be  free 
to  say,  write  or  publish  whatever  he  will  on  any  subject,  being 
responsible  for  all  abuse  of  that  liberty;  and  that  in  all  suits 
and  prosecutions  for  libel,  the  truth  tliereof  mav  be  given  in 
evidence,  and  the  jury,  under  the  direction  of  the  court,  sluill 
■determine  the  law  and  the  fact." 

It  will  be  observed  that  the  liberty  of  the  press  is  not  men- 
tioned at  all.  The  freedom  of  speech  is  guaranteed  to  "every 
person."  Of  course,  tlie  press  will  be  included  in  tlie  general 
designation  of  "every  person."  But  the  press  has  no  greater 
liberty  in  this  regard  than  any  citizen.     Newspapers  and  citi- 
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zens  have  the  same  rights  to  teil  the  truth  about  anybody  ov 
any  institution.  Neither  has  any  right  to  scandalize  anyone 
or  any  institution :  Barnes  v.  Campbell,  59  N^.  H.  128,  47  Am. 
Eep.  183;  Pratt  v.  Pioneer  Press  Co.,  30  Minn.  41,  14  N.  W. 
62;  Mallory  v.  Pioneer  Press  Co.,  34  Minn.  521,  2G  X.  W.  904^ 
Bronson  v.'  Bruce,  59  Mich.  467,  60  Am.  Eep.  307,  26  N.  W. 
671;  McAllister  v.  Detroit  Free  Press,  76  Mich.  338,  15  Am. 
St.  Eep.  318,  43  X.  W.  431;  Xegley  v.  Farrow,  60  Md.  158,  45 
Am.  Eep.  715. 

The  first  amendment  to  the  constitution  of  the  United  States 
specifically  mentions  the  liberty  of  the  press.  It  is  as  follows : 
"Congress  shall  make  no  law  '*'*  respecting  the  establishment 
of  religion,  or  prohibiting  the  free  exercise  thereof,  or  abridg- 
ing the  freedom  of  speech,  or  of  the  press,  or  the  right  of  the 
people  peaceably  to  assemble,  and  to  petition  the  government 
for  a  redress  of  grievances." 

It  will  be  noted,  however,  that  though  the  press  is  here  specif- 
ically referred  to,  it  is  coupled  with  the  freedom  of  speech  of 
the  citizen,  and  no  special  freedom  is  conferred  upon  the  one 
that  is  not  likewise  conferred  upon  the  other. 

It  is  most  important,  therefore,  to  clearly  understand  what 
is  meant  by  freedom  of  speech,  or,  as  it  is  usually  termed  when 
speaking  of  newspapers,  "^'the  liberty  of  the  press." 

In  18  iVmerican  and  English  Encyclopedia  of  Law,  second 
edition,  page  1125,  "liberty  of  the  press"  is  thus  defined  r 
"The  liberty  of  the  press  consists  in  the  right  to  publish,  with 
impunity,  the  truth,  with  good  motives  and  for  justifiable  ends^ 
wliether  it  respects  governments  or  individuals;  the  right 
freely  to  publish  whatever  the  citizen  may  please,  and  to  1)0 
protected  against  any  responsibility  for  so  doing,  except  in  so 
far  as  such  publications,  from  their  blasphemy,  obscenity,  or 
scandalous  character,  may  be  a  pul)lic  ofTonse,  or  as  bv  their 
falsehood  and  malice  they  may  injuriously  alTect  the  standing,. 
reputation,  or  pecuniary  interests  of  individuals." 

Judge  Coolcy.  i'l  his  invaluable  work  on  Constitutional  Eim- 
itations,  sixtli  edition,  page  518,  says:  "The  constitutional  lib- 
erty of  speccli  and  of  the  press,  as  we  understand  it.  implies 
a  right  to  fi-cely  utter  and  pul)lish  whatever  the  citizen  may 
please,  and  to  l)e  protected  against  anv  responsibility  for  so 
doing,  except  so  far  as  such  puidications,  from  tlieir  blas|)heiiiy, 
obscenity,  or  scandalous  character,  may  be  a  public  oifense.  or 
as  by  their  falsehood  and  malice  they  may  injuriously  affect  tlie 
standing,  reputation,  or  pecuniary  interests  of  individuals.     Or,. 
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to  state  the  same  thing  in  somewhat  different  words,  we  un- 
derstand liberty  of  speech  and  of  the  press  ^^^  to  imply  not 
only  liberty  to  publish,  but  complete  immunity  from  legal 
censure  and  punishment  for  the  publication,  so  long  as  it  is  not 
harmful  in  its  character,  when  tested  by  such  standards  as  the 
law  affords.  For  these  standards,  we  must  look  to  the  common- 
law  rules  which  were  in  force  when  the  constitutional  guaran- 
ties were  established,  and  in  reference  to  which  they  have  been 
adopted." 

Paterson  on  the  Liberty  of  the  Press,  etc.,  page  5,  clearly 
explains  the  right  as  follows : 

''The  restraints  which  confine  the  natural  liberty  of  speech 
will  be  found  ranged  imder  four  great  heads,  of  blasphemy,  im- 
morality, sedition,  and  defamation.  There  are  bounds  to  be 
set  to  the  expression  of  thoughts  and  opinions,  and  these  must 
rest  on  the  fundamental  principles  on  which  all  societies  are 
founded.  It  is  assumed  that  there  is  a  God  in  whom  all  citizens 
in  their  gravest  moods  are  so  interested,  that  it  becomes  offen- 
sive to  all  the  rest  if  anyone  speaks  of  Him  publicly  in  scur- 
rilous and  contemptuous  tone,  such  as  would  provoke  a  breach 
of  the  peace.  Hence,  the  first  limit  to  free  speech  is  blasphemy. 
There  are  also  rules  of  morality,  which  are  so  universal,  and  sa 
underlie  the  conscience  of  every  individual,  that  speeches  and 
writings  which  treat  these  rules  with  public  contempt,  and 
sap  and  mine  the  simple  faith  in  all  that  is  good,  noble,  and 
worthy,  are  also  deemed  a  species  of  constructive  breach  of 
the  peace  too  irritating  to  be  allowed.  Hence  another  limit  to 
free  speech  and  writing  is  immorality.  Again,  there  are  nilcs 
of  good  conduct  foimded  on  the  general  duty  of  all  citizens  to 
support  the  government  under  which  they  live,  and  if  possil)le 
to  insure  due  respect  and  fair  treatment  to  its  leading  adminis- 
trators. Hence,  gross  contempt  of  all  laws  and  violent  menaces 
of  revolt  against  such  guardians  must  not  be  allowed.  For 
these  necessarily  discompose  every  citizen,  and  pcri)lex  him 
with  fear  of  change  or  fear  of  public  disaster  and  anareliy. 
And  when  -'*''  this  last  liead  is  still  further  examined,  it  will 
appear  that  the  great  factors  of  government,  consisting  of  tlie 
soveroiirn,  tlie  parliament,  the  ministers  of  state,  tlie  courts 
of  justice,  must  all  be  recognized  as  holding  functions  founded 
on  sound  principles,  and  to  be  defended  and  treated  witli  an 
established  and  well-nigh  unalterable  respect.  Fach  of  thesi? 
great  institutions  has  peculiar  virtues  and  peculiar  weaknesses, 
but  whether  at  any  one  time  the  virtue  or  the  weakness  pre- 
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dominates,  there  must  be  a  certain  standard  of  decorum  reserved 
for  all.  Each  guarded  remonstrance,  each  fiery  invective,  each 
burst  of  indignation  must  rest  on  some  basis  of  respect  and 
deference  toward  the  depository  for  the  time  being  of  every 
great  constitutional  function.  Hence,  another  limit  of  free 
speech  and  writing  is  sedition.  And  yet  within  that  limit  tliere 
is  ample  room  and  verge  enough  for  the  freest  use  of  the  tongue 
and  pen  in  passing  strictures  on  the  judgment  and  conduct  of 
every  constituted  authority. 

"WHiile  the  restrictions  already  mentioned,  which  are  founded 
on  blasphemy,  immorality,  and  sedition,  show  the  boundaries 
of  free  speech  and  thought  as  affecting  the  public  generally, 
there  is  a  fourth  limit  on  the  other  side  as  affecting  individuals, 
known  under  the  head  of  libel,  or  the  invasion  of  the  reputation 
of  private  persons.  This  last  limit  involves  the  necessity  of  at 
once  tracing  the  origin  of  that  tendency  of  the  individual  to 
acquire  such  reputation  and  the  value  it  possesses  in  his  eye-^, 
for  it  is  here  that  the  exercise  of  one  natural  right  clashes  di- 
rectly Avith  tlie  exercise  of  the  other,  and  both  are  equally 
natural  and  equally  inevitable." 

Xo  better  or  clearer  exposition  of  this  subject  has  ever  been 
written  than  what  is  said  by  McKean,  C.  J.,  of  the  supreme 
court  of  Pennsylvania,  in  Respublica  v.  Oswald,  1  Dall.  (U. 
S.)  319.    He  said: 

"Assertions  and  imputations  of  this  kind  are  certainly  cal- 
culated to  defeat  and  discredit  the  administration  ^"^  of  jus- 
tice  And  here  I  must  be  allowed  to  observe  that  libeling 

is  a  great  crime,  whatever  sentiments  may  be  entertained  by 
those  who  live  by  it.  With  respect  to  the  heart  of  the  libeler, 
it  is  more  dark  and  base  than  that  of  the  assassin,  or  than  he 
who  commits  a  midnight  arson.  It  is  true  tliat  I  may  never 
discover  tlie  wretch  who  has  burned  my  house  or  set  fire  to  my 
barn;  but  those  losses  are  easily  repaired,  and  bring  witli  them 
no  portion  of  ignomy  or  reproach.  But  the  attacks  of  the  liboler 
admit  not  of  this  consolation;  the  injuries  which  are  done  to 
the  character  and  reputation  seldom  can  Ijo  cured,  and  tlio  most 
innocent  man  may  in  a  moment  be  deprived  of  his  good  name, 
upon  wliich,  perliaps.  he  depends  for  all  the  ])rosperity,  and  all 
the  happiness  of  his  life.  To  what  tribunal  can  he  tlien  resort? 
How  sliall  he  he  tried,  and  ])y  wliom  sliall  he  be  acquitted?  It 
is  in  vain  to  object  that  tliose  who  know  him  will  disregard  the 
slander,  since  the  wide  circulation  of  the  public  prints  must 
render   it   inipracticaljle   to   a})})ly   the   antidote   as   far   as   the 
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poison  has  been  extended.  Nor  can  it  be  fairly  said  that  the 
same  opportunity  is  given  to  vindicate,  which  has  been  em- 
ployed to  defame  him;  for  many  will  read  the  charge  who  will 
never  see  the  answer;  and  while  the  object  of  accusation  is  pub- 
licly pointed  at,  the  malicious  and  malignant  author  rests  in  the 
dishonorable  security  of  an  anonymous  signature.  Where  much 
fias  been  said,  something  will  be  believed;  and  it  is  one  of  the 
many  artifices  of  the  libeler  to  give  to  his  charges  an  aspect 
of  general  support,  by  changing  and  multiplying  the  style  and 
Tiame  of  his  performances.  But  shall  such  things  be  transacted 
■with  impunity  in  a  free  country,  and  among  an  enlightened 
people?  Let  every  honest  man  make  this  appeal  to  his  heart, 
and  understanding,  and  the  answer  must  be — Xo ! 

"What,  then,  is  the  meaning  of  the  Bill  of  Eights  and  the 
(Constitution  of  Pennsylvania,  when  they  declare  'that  the  free- 
dom of  the  press  shall  not  be  restrained,'  ^^^  and  'that  the 
printing  presses  shall  be  free  to  every  person  who  undertakes 
*to  examine  the  proceedings  of  the  legislature,  or  any  part  of  the 
government  ?' 

"However  ingenuity  may  torture  the  expressions,  there  can 
he  little  doubt  of  the  just  sense  of  these  sections;  they  give  to 
every  citizen  a  right  of  investigating  the  conduct  of  those  who 
are  intrusted  with  the  public  business;  and  they  effectually 
preclude  any  attempt  to  fetter  the  press  by  a  licenser. 

"The  same  principles  were  settled  in  England,  so  far  back 
as  the  reign  of  William  III,  and  since  that  time,  we  all  know, 
there  has  been  the  freest  animadversion  upon  the  conduct  of  th.3 
ministers  of  that  nation.  But  is  there  anything  in  the  language 
-of  the  constitution  (much  less  in  its  spirit  and  intention) 
which  authorizes  one  man  to  impute  crimes  to  another,  for  which 
the  law  has  provided  the  mode  of  trial,  and  the  degree  of  pun- 
ishment? Can  it  be  presumed  that  the  slanderous  words,  which, 
"when  spoken  to  a  few  individuals,  would  expose  the  speaker 
to  punishment,  become  sacred,  by  the  authority  of  the  constitu- 
tion, when  delivered  to  the  public  through  the  more  permanent 
and  difl'usive  medium  of  the  press?  Or,  will  it  be  said  that  the 
constitutional  right  to  examine  the  proceedings  of  government 
■extends  to  warrant  an  anticipation  of  the  acts  of  the  legislature, 
or  the  judgments  of  the  court?  And  not  only  to  authorize  a 
candid  commentary  upon  wliat  has  been  done,  but  to  permit 
every  endeavor  to  bias  and  intimidate  with  respect  to  matters 
.still  in  suspense?     The  futility  of  any  attempt  to  establish  a 
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construction  of  this  sort  must  be  obvious  to  every  intelligent 
mind. 

"The  true  liberty  of  the  press  is  amply  secured  by  permitting^ 
every  man  to  publish  his  opinions ;  but  it  is  due  to  the  peace  and 
dignity  of  society  to  inquire  into  the  motives  of  such  publica- 
tions, and  to  distinguish  between  those  which  are  meant  for 
use  and  reformation,  and  with  an  eye  solely  to  the  public  good, 
and  those  which  are  intended  merely  to  delude  and  defame; 
to  the  ^'^  latter  description,  it  is  impossible  that  any  good 
government  should  afford  protection  and  impunity. 

"If,  then,  the  liberty  of  the  press  is  regulated  by  any  just 
principle,  there  can  be  little  doubt  that  he  who  attempts  to  raise 
a  prejudice  against  his  antagonist,  in  the  minds  of  those  that 
must  ultimately  determine  the  dispute  between  them,  who,  for 
that  purpose^  represents  himself  as  a  persecuted  man,  and  asserts 
that  his  judges  are  influenced  by  passion  and  prejudice — will- 
fully seeks  to  corrupt  the  source,  and  to  dishonor  the  adminis- 
tration of  justice." 

Tliis  wholesome  and  vigorous  code  of  morals  and  rule  of 
conduct  is  just  as  necessary  to-day  as  it  was  when  it  was  estab- 
lished in  the  early  history  of  these  United  States.  It  accords 
with  the  sense  of  right  of  all  good  and  patriotic  people,  and 
those  who  live  by  slander  must  expect  to  suffer  the  just  punish- 
ments which  the  law  imposes  for  their  crimes. 

Among  the  ten  commandments  given  by  God  to  Moses  was, 
"Thou  shalt  not  bear  false  witness  against  thy  neighbor":  Ex- 
odus, 20:16.  And  when  Christ  went  into  Judea,  teaching  the 
people,  one  came  unto  him  and  said,  "Good  master,  wliat  good 
thing  shall  I  do,  that  I  may  have  eternal  life?  And  He  said 
unto  him,  ^VTiy  callest  thou  me  good  ?  There  is  none  good  but 
one,  that  is  God ;  but  if  thou  wilt  enter  into  life,  keep  tlie  com- 
mandments. He  saith  unto  him,  Which  ?  Jesus  said,  Thou 
shalt  do  no  murder;  Thou  shalt  not  commit  adultery;  Thou 
shalt  not  steal;  Thou  shalt  not  bear  false  witness;  Honor  thy 
father  and  thy  mother;  and,  Thou  shalt  love  thy  neighbor  as 
thyself":  Matthew,  19:16-19. 

These  obligations  are  just  as  binding  to-day  as  tlioy  have 
always  been  since  they  were  thus  promulgated. 

The  laws  of  Moses  also  provided  that  if  a  man  slandered  his 
wife,  the  elders  of  the  city  should  chastise  him,  and  should 
amerce  him  in  a  hundred  shekels  of  ^°^  silver,  which  should  be 
given  to  the  wife's  father:  Deut.  22:  13-19. 
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"Coke  says,  libeling  and  calumniation  is  an  offense  against 
the  law  of  God" :  Paterson  on  Liberty  of  Press,  etc.,  224,  225. 

Good  people  obey  the  laws,  slander  no  one,  and  speak  the 
truth.  Others  must  do  so,  or  be  punished.  Upon  no  other 
basis  could  good  government  rest,  or  the  rights  of  the  people 
be  protected.  A  court  that  failed  to  enforce  these  laws  would 
be  so  cowardly  that  it  would  be  contemptible  and  a  disgrace. 

It  is  material  to  investigate  the  history  of  the  adoption  of  the 
constitutional  guaranty  of  free  speech,  and  to  understand  the 
evils  it  was  intended  to  suppress. 

Cooley's  Constitutional  Limitations,  sixth  edition,  page  513, 
says  these  constitutional  provisions  were  not  intended  to  confer 
any  new  rights,  but  simply  to  protect  the  citizen  in  those  al- 
ready possessed.  It  is  then  said:  "At  common  law,  however, 
it  will  be  found  that  liberty  of  the  press  was  neither  well  pro- 
tected nor  well  defined.  The  art  of  printing,  in  the  hands  of 
private  persons,  has,  until  within  a  comparatively  recent  period, 
been  regarded  rather  an  instrument  of  mischief,  than  as  a 
power  for  good,  to  be  fostered  and  encouraged.  Like  a  vicious 
beast,  it  might  be  made  useful  if  properly  harnessed  and  re- 
strained. The  government  assumed  to  itself  the  right  to  de- 
termine what  might  or  might  not  be  published;  and  censors 
were  appointed  without  whose  permission  it  was  criminal  to  pub- 
lish a  book  or  paper  upon  any  subject." 

The  learned  author  then  points  out  that  the  censorship  con- 
tinued until  the  revolution  of  1688,  and  it  was  a  criminal  of- 
fense to  publish  the  proceedings  of  parliament,  or  of  the 
courts,  or  even  the  current  news  of  the  day,  without  permission. 
He  also  shows  that  the  same  practice  was  followed  in  the 
American  colonies  until  the  Eevolution,  and  that  even  after  the 
Eevolution,  "the  public  bodies  of  the  united  nation  did  not  at 
once  invite  ^^^  publicity  to  their  deliberations.  The  constitu- 
tional convention  of  1787  sat  with  closed  doors,  and  although 
imperfect  reports  of  the  debates  have  since  been  published,  the 
injunction  .of  secrecy  upon  its  members  was  never  removed. 
The  Senate  for  a  time  followed  this  example,  and  the  first  open 
debate  was  had  in  1793."  The  same  author,  at  page  516,  then 
adds :  "It  must  be  evident  from  these  historical  facts  that  lib- 
erty of  the  press,  as  now  understood  and  enjoyed,  is  of  very 
recent  origin;  and  commentators  seem  to  be  agreed  in  the  opin- 
ion that  the  term  itself  means  only  that  liberty  of  publication 
without  the  previous  permission  of  the  government,  which  was 
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obtained  by  the  abolition  of  the  censorship.  In  a  strict  sense, 
Mr.  Hallam  says,  it  consists  merely  in  exemption  from  a  li- 
censer. A  similar  view  is  expressed  by  De  Lolme.  'Liberty 
of  the  press/  he  says,  'consists  in  this:  That  neither  courts  of 
justice,  nor  any  other  judges  whatever,  are  authorized  to  take 
notice  of  writings  intended  for  the  press,  but  are  confined  to 
those  which  are  actually  printed.'  Blackstone  also  adopts  the 
same  opinion,  and  it  has  been  followed  by  American  com- 
mentators of  standard  authority  [he  refers  to  Story  on  the 
Constitution,  sec.  1889,  2  Kent's  Commentaries,  17  et  scq.,  and 
Bawle  on  the  Constitution,  c,  10]  as  embodying  correctly  the 
idea  incorporated  in  the  constitutional  law  of  the  country  by 
the  provisions  of  the  American  Bill  of  Rights. 

"It  is  conceded  on  all  sides  that  the  common-law  rules  that 
subject  the  libcler  to  responsibility  for  the  private  injury,  or 
the  public  scandal  or  disorder  occasioned  by  his  conduct,  are 
not  abolished  by  the  protection  extended  to  the  press  in  our 
constitution.  The  words  of  Parker,  C.  J.,  of  ^lassachusetts,  on 
this  subject,  have  been  frequently  quoted,  generally  recognized 
as  sound  in  principle,  and  accepted  as  authority.  'Xor  does  our 
constitution  or  declaration  of  rights,'  he  says,  speaking  of  liis 
own  state,  'abrogate  the  common  law  in  this  respect,  as  some 
have  insisted.  The  sixteenth  article  declares  that  "liberty  of 
the  press  is  essential  '■^''^  to  the  security  of  freedom  in  a  state; 
it  ought  not  therefore  to  be  restrained  in  this  commonwealth." 
The  liberty  of  the  press,  not  its  licentiousness;  this  is  the  con- 
struction which  a  just  regard  to  the  other  parts  of  that  instru- 
ment, and  to  the  wisdom  of  those  who  founded  it,  requires.  In 
the  eleventh  article  it  is  declared  tliat  "every  subject  of  the 
commonwealth  ought  to  find  a  certain  remedy,  l)y  having  re- 
course to  the  laws,  for  all  injuries  or  wrongs  which  he  may 
receive  in  his  person,  property  or  cliaracter" ';  and  thus  the 
general  declaration  in  the  sixteenth  article  is  qualified.  V>c- 
gides,  it  is  well  imderstood  and  received  as  a  commentary  on 
this  provision  for  the  liberty  of  the  press,  that  it  was  inteiuled 
to  prevent  all  such  previous  restraints  upon  publications  as 
had  been  ])racticed  by  otlier  governments,  and  in  early  times 
here,  to  stifle  the  efi^orts  of  patriots  toward  enlightening  their 
fellow-subjects  upon  their  rights  and  the  duties  of  the  rulers. 
The  liberty  of  the  press  was  to  be  unrestrained,  but  he  who 
used  it  was  to  be  responsil)le  in  case  of  its  abuse;  like  the 
Tight  to  keep  firearms,  which  does  not  protect  him  who  uses 
them  for  annovance  or  destruction," 
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This  is  the  true  rule.  The  liberty  of  the  press  means  that 
anyone  can  publish  anything  he  pleases,  but  he  is  liable  for 
the  abuse  of  this  liberty.  If  he  does  this  by  scandalizing  the 
courts  of  his  country,  he  is  liable  to  be  punished  for  contempt. 
If  he  slanders  his  fellow-men  he  is  liable  to  a  criminal  prose- 
cution for  libel,  and  to  respond,  civilly,  in  damages  for  the  in- 
jury he  does  to  the  individual.  In  other  words,  the  abuse  of 
the  privilege  consists,  principally,  in  not  telling  the  truth. 

It  is  no  new  claim  that  newspapers  have  a  greater  privilege 
than  the  ordinary  citizen.     This  is  a  grave  error. 

In  King  v.  Eoot,  4  Wend.  113,  21  Am.  Dec.  102,  Chancellor 
Walworth  said :  "It  has  been  urged  upon  you  that  conductors 
of  the  public  press  are  entitled  to  peculiar  indulgencies  and 
have  special  rights  and  privileges.  The  ^''*  law  recognizes  no 
such  peculiar  rights,  privileges,  or  claims  to  indulgence.  They 
have  no  rights,  but  such  as  are  common  to  all.  They  have  just 
the  same  rights  that  the  rest  of  the  community  have,  and  no 
more.  They  have  the  right  to  publish  the  truth,  but  no  right 
to  publish  falsehood  to  the  injury  of  others  with  impunify." 

And  in  Hotchkiss  v.  Oliphant,  2  Hill,  510,  Chief  Justice  Xel- 
son,  speaking  for  the  supreme  court  of  Xew  York  said :  "It  is 
made  a  point  in  this  case,  and  was  insisted  upon  in  argument, 
that  the  editor  of  a  public  newspaper  is  at  liberty  to  copy  an 
item  of  news  from  another  paper,  giving  at  the  same  time  his 
authority,  without  subjecting  himself  to  legal  responsibility, 
however  libelous  the  article  may  be,  unless  express  malice  be 
shown.  It  was  conceded  that  the  law  did  not,  and  ought  not, 
to  extend  a  similar  indulgence  to  any  other  class  of  citizens; 
but  counsel  said  a  distinction  should  be  made  in  favor  of  editors, 
on  the  ground  of  the  peculiarity  of  their  occupation.  That 
their  business  was  to  disseminate  useful  knowledge  among  the 
people;  to  publish  such  matters  relating  to  the  current  events 
of  the  day  happening  at  home  or  abroad  as  fell  within  the 
sphere  of  their  observation,  and  as  the  public  curiosity  or  taste 
demanded;  and  that  it  was  impracticable  for  them  at  all  times 
to  ascertain  the  truth  or  falsehood  of  the  various  statements 
contained  in  other  journals.  We  are  also  told  that  if  the  hiw 
were  not  thus  indulgent,  some  legislative  relief  might  become 
necessary  for  the  protection  of  this  class  of  citizens.  Undoubt- 
edly, if  it  be  desirable  to  pamper  a  depraved  public  appetite  or 
taste,  if  there  be  any  such,  by  the  republication  of  all  the  false- 
hoods and  calumnies  upon  private  character  that  may  find  tlicir 
way  into  the  press,  to  give  encouragement  to  the  widest  possible 
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circulation  of  these  vile  and  defamatory  publications,  by  pro- 
tecting the  retailers  of  them,  some  legislative  interference  will 
be  necessary;  for  no  countenance  can  be  found  for  the  irre- 
sponsibility claimed  in  the  ^^^  common  law.  That  reprobates 
the  libeler,  whether  author  or  publisher,  and  subjects  him  to 
both  civil  and  criminal  responsibility.  His  offense  is  there 
ranked  with  that  of  the  receiver  of  stolen  goods,  the  perjurer 
and  suborner  of  perjury,  the  disturber  of  the  peace,  the  con- 
spirator, and  other  offenders  of  like  character The  act 

of  publication  is  an  adoption  of  the  original  calumny,  which 
must  be  defended  in  the  same  way  as  if  invented  by  the  de- 
fendant. The  republication  assumes  and  indorses  the  truth  of 
the  charge,  and  when  called  on  by  the  aggrieved  party,  the  pub- 
lisher should  be  held  strictly  to  the  proof.  If  he  chooses  to 
become  the  indorser  and  retailer  of  private  scandal,  without  tak- 
ing'the  trouble  of  inquiring  into  the  truth  of  what  he  publishes, 
there  is  no  ground  for  complaint,  if  the  law,  which  is  as 
studious  to  protect  the  character  as  the  property  of  the  citizen, 
holds  him  to  this  responsibility.  The  rule  is  not  only  just  and 
wise  in  itself,  but  if  steadily  and  inflexibly  adhered  to  and  ap- 
plied by  courts  and  juries,  will  greatly  tend  to  the  promotion  of 
truth,  good  morals  and  common  decency  on  the  part  of  the 
press,  by  inculcating  caution  and  inquiry  into  the  truth  of 
charges  against  private  character  before  they  are  published  and 
circulated  throughout  the  community." 

Time  was  when  if  any  citizen  or  newspaper  insulted  or  slan- 
dered or  maligned  a  citizen,  the  injured  party  demanded  satis- 
faction according  to  the  code  of  honor,  and  if  this  was  re- 
fused, treated  the  offender  as  a  mad  dog  is  usually  dealt  with. 

It  is  worthy  of  notice  that  in  those  days  everyone  was  care- 
ful to  tell  the  truth  about  his  fellow-mon,  and  equally  careful 
to  avoid  scandalizing  them.  But  even  in  those  days  there  were 
occasional  breaches  of  decency  in  this  regard,  whicli  wore 
promptly  dealt  with.  A  sentiment,  however,  grew  up  that  such 
a  method  settled  nothing — that  the  innocent  party  was  as 
lial)le  to  be  removed  or  hurt  as  the  guilty,  and  that  the  result 
did  not  show  which  told  the  truth.  Thus  public  sentiment  dis- 
couraged, if  it  did  not  forl)id,  such  a  ^"^  method  of  settling 
such  grievances,  and  it  was  insisted  that  tlie  remedies  afforded 
by  the  laws  were  ample  to  properly  handle  all  such  matters,  and 
hence  that  anyone  aggrieved  must  not  take  the  law  in  his  own 
hands  but  must  let  the  courts  settle  it.  So  the  old  motliod  has 
become  nearly  obsolete,  but  even  now   it  is  occasionally  resorted 
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to  when  the  offense  is  peculiarly  aggravated  and  so  indecent  that 
it  is  impossible  for  human  nature  to  stand  it. 

Now  it  is  gravely  argued  by  libelers  that  the  liberty  of  the 
press  includes  a  right  to  scandalize  courts,  to  libel  and  slander 
and  utter  the  most  flagrant  and  indecent  calumnies  about  pub- 
lic officers  and  even  private  citizens,  and  to  invade  the  sanctuar- 
ies of  the  churches,  the  temples  of  justice,  or  the  sacredness 
•of  the  home  and  the  private  family,  and  without  any  good 
motive  or  for  any  public  purpose,  to  publish  the  most  cruel,  falst* 
and  scandalous  articles  concerning  them.  And  there  are  news- 
papers that  have  so  far  misconceived  their  proper  functions  or 
heen  misguided  by  other  considerations,  as  to  indulge  in  «ucb 
practices.  And  there  is  always  a  class  of  moral  perverts  and 
degenerates,  in  every  community,  who  feed  their  morbid  ap- 
petite upon  such  scandals,  and  rejoice  at  the  injury  thus  done 
to  tbose  who  are  so  infinitely  their  superiors  that  they  are  not 
wortby  to  fasten  the  latchets  of  their  shoes.  But  to  the  credit 
of  the  newspaper  profession,  it  is  due  to  here  make  a  record  of 
the  fact  that  the  great  majority  of  the  members  of  that  profes- 
f^ion  do  not  approve  or  sanction  such  practices,  or  such  "yellow" 
journalism,  but  have  a  proper  appreciation  of  the  rights,  and 
purposes,  and  functions  of  a  newspaper,  and  deplore  the  fact 
tbat  such  unworthy  persons  are  engaged  in  the  profession,  as 
much  as  lawyers  deplore  tlie  black  sheep  that  will  sometimes 
creep  into  the  fold.  The  contrast  between  the  two  classes 
marks  the  difference  between  respectability  and  indecency,  be- 
tween intelligence  and  ignorance,  between  ^•*''  the  law-abiding, 
patriotic  citizen  and  the  Ishmaelite — the  assassin  of  character 
for  the  accumulation  of  lucre. 

The  great  body  of  the  people  condemn  such  practices  and 
such  miscreants,  and  the  courts  would  deserve  condemnation  and 
abolition,  if  they  did  not  vigorously  and  fearlessly  punish  sucii 
offenders.  Such  practices  are  an  abuse  of  the  liberty  of  the 
press,  and  if  the  slander  relates  to  the  courts,  it  concerns  the 
whole  public  and  is  therefore  punishable  summarily  as  a  crim- 
inal contempt,  and  if  it  concerns  an  individual,  it  is  punishable 
icivilly  and  criminally  as  for  a  libel. 

There  is  no  species  of  })roperty.  and  no  class  of  people  that 
Tieed  the  protection  of  the  law  as  much  as  newspapers  and  edi- 
tors, and  they  would  feel  the  loss  of  such  protection  more 
speedily  and  more  acutely  than  anyone  else.  Self-interest 
.should,  therefore,  induce  them  not  to  impair  the  power  or  au- 
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thority  of  the  courts,  and  not  to  inculcate  a  feeling  of  disre- 
spect or  want  of  confidence  in  the  courts. 

Curran  called  the  liberty  of  the  press  a  "sacred  palladium."" 
But  without  the  shield  and  bulwark  of  the  law  and  the  courts, 
even  the  goddess  Pallas  would  be  unable  to  protect  the  press,. 
or  to  preserve  the  rights  and  safety  and  peace  of  the  people. 
Without  the  law  and  the  courts,  chaos  and  anarchy  would  pre- 
vail. There  would  he  no  protection  for  life,  liberty,  property  or 
character.  He,  therefore,  who  seeks  to  destroy  the  authority  of 
the  courts,  invites  anarchy,  and  sows  seed  for  his  own  undoings 

It  is  the  liberty  of  the  press  that  is  guaranteed — not  the  li- 
centiousness. It  is  the  right  to  speak  the  truth — not  the  right 
to  bear  false  witness  against  your  neighbor.  Every  citizen  has 
a  constitutional  right  to  the  enjoyment  of  his  character  as  well 
as  to  the  ownership  of  his  property;  and  this  right  is  as  sacred 
as  the  liberty  of  the  press.  In  King  v.  Burdett,  4  Barn.  & 
Aid.  95,  it  was  said :  "The  liberty  of  the  press  cannot  impute 
^^^  criminal  conduct  to  others,  without  violating  the  right  of 
the  character,  and  that  right  can  only  he  attacked  in  a  court 
of  justice,  where  the  party  attacked  has  a  fair  opportunity  of 
defending  himself.  Where  vituperation  begins^  the  liberty  of 
the  press  ends"  (the  italics  are  added). 

It  must  be  clearly  iniderstood  and  always  borne  in  mind' 
that  there  is  a  vast  difference  between  criticism  or  fair  coininent 
on  the  one  side,  and  defamation  on  the  other.  Odger<^  on  Li  1)01 
and  Slander,  page  35,  says :  "Every  one  of  the  public  is  entitled 
to  pass  an  opinion  on  everything  which  in  anyway  invites  ])ublie 
attcntion.  Those  of  the  public  whose  opinion  on  such  matters 
is  best  worth  having  are  called  critics.  Erom  their  character,. 
al)ility,  or  experience,  they  can  judge  with  precision  (which  is 
the  true  meaning  of  the  Avord  'criticise')  and  their  opinion,  there- 
fore, is  entitled  to  respect.  Their  criticism  may  be  commenda- 
tory, but  it  is,  perhaps,  more  generallv  unfavorable.  Still,  so 
long  as  it  continues  to  l)e  criticism  at  all.  it  is  not  defamatory. 
WTiere  defamation  commences,  true  criticism  ends. 

"True  criticism  differs  from  defamation  in  the  following  par- 
ticnlars:  1.  Criticism  deals  onlv  with  such  things  as  invite  ])ul)- 
lie  attention  or  call  for  public  comment;  2.  Criticism  never  at- 
tacks the  inflividual,  but  only  his  work.  Such  work  may  1;o 
either  the  policv  of  a  government,  tlie  action  of  a  meinl)er  of 
parliament,  a  public  entertainment,  a  book  pnblislied.  or  a 
picture  exhibited.  In  everv  case,  the  attack  is  on  a  man's  acts, 
or  on  some  thing,  and  not  upon  the  man  himself.     A  true  critie 
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never  indulges  in  personalities ;  3.  True  criticism  never  imputes 
or  insinuates  dishonorable  motives  (unless  justice  absolutely  re- 
quires it,  and  then  only  on  the  clearest  proofs) ;  4.  The  critic 
never  takes  advantage  of  the  occasion  to  gratify  private  malice, 
or  to  attain  any  other  object  beyond  the  fair  discussion  of  mat- 
ters of  public  ^^^  interest,  and  the  judicious  guidance  of  the 
public  taste." 

The  same  author  quotes  with  approval  the  language  of  Hud- 
dleston,  B.,  in  Whistler  v.  Euskin,  "London  Times,"  Xov.  27, 
1878,  whore  he  says:  "A  critic  must  confine  himself  to  criti- 
cism, and  not  make  it  the  veil  for  personal  censure,  nor  allow 
himself  to  run  into  reckless  and  unfair  attacks  merely  for  the 
love  of  exercising  his  power  of  denunciation." 

And  the  author  adds,  page  38 :  ''But  all  comments  must  be 
fair  and  honest ;  matters  of  public  interest  must  be  discussed 
temperately.  Wicked  and  corrupt  motives  should  never  he 
wantonly  assigned"  (the  italics  are  added).  "And  it  will  be 
no  defense  that  the  writer,  at  the  time  he  wrote,  honestly  be- 
lieved in  the  truth  of  the  charges  he  was  making,  if  such  charges 
be  made  recklessly,  unreasonably  and  without  any  foundation  in 
fact.  Some  people  are  very  credulous,  especially  in  politics; 
and  can  readily  believe  any  evil  of  their  opponents.  There 
must  therefore  be  some  foundation  in  fact  for  the  charges  made ; 
tlie  v/riter  must  bring  to  his  task  some  degree  of  moderation 
and  judgment." 

The  author  also  quotes  with  approval  the  language  of  Cock- 
burn,  C.  J.,  in  Campbell  v.  Spottiswoode,  32  L.  J.  Q.  B.  199: 
"A  line  must  be  drawn  between  criticism  upon  pul)]ic  conduct 
and  the  imputation  of  motives  by  which  that  conduct  may  be 
supposed  to  be  actuated;  one  man  has  no  right  to  impute  to 
another,  whose  conduct  may  be  fairly  open  to  ridicule  or  dis- 
approl)ation,  base,  sordid,  and  wicked  motives,  unless  there  is 
so  much  ground  for  the  imputation  that  a  jury  shall  find,  not 
only  tliat  he  had  an  honest  belief  in  the  truth  of  his  statements, 
but  that  his  belief  was  not  without  foundation." 

Paterson  on  the  Liberty  of  Press,  etc.,  page  131,  says :  "\Ylule, 
therefore,  it  is  lawful  for  anyone  to  publish  a  report  of  a  pro- 
ceeding in  a  court  of  justice,  still  this  must  be  a  fair  and  au- 
thentic report  of  what  happened.  If  the  report  is  mixed  up 
with  comments  showing  an  animus  against  a  party,  and  giv- 
ing an  unfair  impression,  ^^^  the  pul)lisher  then  ceases  to  have 
the  benefit  of  this  absolute  right  of  publication" — the  author  is 
discussing  the  liberty  of  the  press. 
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The  courts  of  other  states  have  held  that  it  is  libelous  to 
c-harge  an  officer  with  having  taken  a  bribe,  or  with  corruption 
or  want  of  integrity.  In  such  cases,  the  publisher  must  stand 
ready  to  prove  the  truth  of  his  charges,  or  he  will  not  go  un- 
whipped  of  justice:  Hamilton  v.  Eno,  81  N.  Y.  116;  Wilson  v. 
Noonan,  35  Wis.  331;  Gove  v.  Blethen,  21  Minn.  80,  18  Am. 
Eep.  380;  Eussell  v.  Anthony,  21  Kan.  450,  20  Am.  Rep.  436; 
Littlejohn  v.  Greeley,  13  Abb.  Pr.  41;  Dole  v.  Van  Rennselaer, 
1  Johns.  Cas.  330;  Negley  v.  Farrow,  60  Md.  158,  45  Am.  Rep. 
715;  Neeb  v.  Hope,  111  Pa.  St.  145,  2  Atl.  568. 

It  is  pertinent  and  profitable  to  set  out  a  few  of  the  cases 
wherein  the  courts  of  other  jurisdictions  have  summarily  pun- 
ished persons  as  for  a  criminal  contempt,  on  account  of  pub- 
lications which  were  calculated  to  bring  public  odium  upon  the 
court. 

The  case  of  Respublica  v.  Oswald,  1  Dall.  (U.  S.)  319,  has  al- 
ready been  referred  to.  In  Respublica  v.  Passmore,  3  Yeates, 
441,  2  Am.  Dec.  388,  the  defendant  was  fined  fifty  dollars  and 
sent  to  jail  for  thirty  days,  for  publishing  an  article  reflecting 
upon  one  of  the  parties  to  a  pending  cause,  which  tended  to 
interfere  with  the  course  of  justice. 

In  People  v.  Freer,  1  Caines,  518,  the  defendant  published, 
in  the  "Ulster  Gazette,"  certain  comments  concerning  a  trial 
that  had  occurred  in  court,  that  were  calculated  to  prejudice 
and  influence  the  puhlic  mind  against  the  court,  and  to  in- 
timidate and  influence  the  court  in  deciding  a  motion  for  a 
new  trial  that  was  then  pending.  He  was  punished  for  con- 
tempt. The  court  said:  "Publications  scandalizing  the  court, 
or  intending  unduly  to  influence,  or  overawe  their  deliberations, 
are  attempts  which  they  are  authorized  to  punish  by  attacli- 
mcnt;  and,  indeed,  it  is  essential  to  their  dignity  of  character, 
their  utility  and  independence,  that  they  should  possess  and  ex- 
ercise this  authority." 

2«i  In  Tenney's  Case,  23  K  H.  162,  the  defendant,  who  had 
no  interest  in  a  pending  action,  except  that  his  son  had  sued 
one  of  the  defendants  and  had  lost,  caused  copies  of  the  petition 
in  the  pending  action,  which  contained  serious  cliarges  against 
tlie  defendants,  to  he  published  and  circulated  among  persons 
with  whom  tJie  dt^fendants  had  business  relations,  in  which  he 
said  he  could  stop  the  suit  if  the  defendants  would  pay  him  one 
thousand  dollars — that  being  the  amount  he  said  lie  had  lost 
by  his  son's  unsuccessful  suit  against  the  defendants.  It  was 
held  tliat  "such  conduct  tended  to  obstruct  the  free  course  of 
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justice,  and  was  a  contempt  of  court/'  and  a  rule  in  attachment 
was  granted. 

For  publishing  an  account  of  a  trial  for  treason,  when  the 
court  had  forbidden  any  publication  of  it,  because  like  cases 
were  pending  against  other  persons,  whose  rights  might  be  af- 
fected, the  defendant,  as  editor  of  the  "Observer,"  was  fined 
five  hundred  pounds  by  the  court  of  king's  bench  in  England,  in 
1821 :  King  v.  Clement,  4  Barn.  &  Aid.  218. 

In  Sturoc's  Case,  48  N.  H.  428,  97  Am.  Dec.  626,  the  defend- 
ant, a  member  of  the  bar,  was  punished  as  for  a  criminal  con- 
tempt, for  publishing  a  communication  in  a  newspaper,  respect- 
ing a  prosecution  under  the  liquor  laws  of  that  state,  which 
tended  to  prejudice  the  minds  of  the  people  against  the  case. 

In  State  v.  Morrill,  16  Ark.  384,  the  defendant,  as  editor  of 
the  "Des  Arc  Citizen,"  published  an  article  in  which,  by  im- 
plication, he  charged  the  judges  of  the  supreme  court  of  Ar- 
kansas with  having  been  bribed  to  render  a  certain  decision  in 
fi  habeas  corpus  case,  that  had  been  finally  decided  by  that  court. 
Upon  the  publication  being  called  to  tlie  attention  of  the  court, 
by  a  communication  addressed  to  one  of  the  judges  of  the  court, 
by  a  member  of  the  bar,  the  court  issued  a  rule  to  show  cause. 
The  defendant  pleaded  the  statute  of  that  state  prescribing  that 
in  certain  instances,  and  no  others,  the  court  could  punish  for 
•contempt.  It  was  ^^^  admitted  that  the  act  complained  of  did 
not  fall  within  the  terms  of  the  statute,  and  it  was  claimed  that 
the  court  had  no  power  to  punish  for  any  other  kind  of  a  con- 
tempt than  that  specified  in  the  statute.  The  statute  was,  in 
ipsissimis  vorhis,  exactly  like  section  1616  of  the  Revised  Stat- 
utes of  Missouri  of  1899. 

It  will  be  observed  that  the  charge  was  practically  the  same 
in  that  case  as  in  the  case  at  bar,  and  that  the  statute  relied  on 
in  that  case  is  exactly  like  our  statute.  The  court  held  the 
statute  to  be  beyond  the  power  of  the  legislature  to  enact,  and 
that  the  power  to  punish,  as  for  a  criminal  contempt,  was  in- 
herent in  the  court. 

The  court  also  held,  as  stated  in  the  headnoto.  tliat:  "Anv 
■citizen  has  a  right  to  comment  upon  the  proceedings  and  de- 
cisions of  this  court,  to  discuss  their  correctness,  and  the  fitness 
or  unfitness  of  the  judges  for  their  stations,  and  the  fidelitv  with 
which  they  perform  the  important  trusts  reposed  in  them; 
but  he  has  no  right,  under  the  seventh  section  of  the  Bill  of 
Rights,   to   attempt,   by   libelous   publications,   to    degrade   tlie 
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tribunal,  etc. — such  publications  are  an  abuse  of  the  liberty  of 
the  press,  for  which  he  is  responsible." 

It  was  also  objected  that  it  was  not  a  contempt  of  court,  be- 
cause it  did  not  relate  to  a  case  then  pending,  and  therefore  the 
rights  of  no  party  litigant  were  affected  by  it.  But  the  court 
referred  to  the  adjudications,  particularly  Commonwealth  v. 
Dandridge,  2  Va.  Cas.  409,  presently  to  be  cited,  and  said :  "The' 
cases  above  cited  (and  many  more  might  be  cited  if  deemed 
at  all  necessary)  abundantly  show  that,  by  the  common  law, 
courts  possessed  the  power  to  punish,  as  for  contempt,  libelous 
publications,  of  the  character  of  the  one  under  consideration,, 
upon  their  proceedings  pending  or  past,  upon  the  ground  that 
they  tended  to  degrade  the  tribunals,  destroy  that  public  con- 
fidence and  respect  for  their  good  judgments  and  decrees  so  es- 
sentially necessary  to  the  good  order  and  well-being  of  society,, 
and  most  effectually  obstructed  the  free  course  of  justice." 

^^'^  Accordingly,  the  defendant  was  punished,  summarily,  as- 
for   a  criminal   contempt. 

In  Commonwealth  v.  Dandridge,  2  Ya.  Cas.  409,  the  court, 
at  a  prior  term,  had  decided  a  case  against  the  defendant.  lie 
met  the  jndge  at  the  door  of  the  courthouse,  before  the  opening 
of  court  for  the  next  term,  and  grossly  insulted  him,  charging 
him  with  corruption  and  cowardice  in  the  decision  of  his  case. 
He  was  cited  for  contempt,  and  it  was  objected  that  tlie  act  did 
not  relate  to  a  pending  cause.  Tbe  case  was  transferred  to  tlio 
general  court  of  tbe  state,  and  that  court,  speaking  to  this  point. 
said :  "Upon  this  part  of  the  subject,  and  in  reference  to  cases 
which  have  an  indirect  bearing  on  tlie  ])resent  question,  a  dis- 
tinction is  attempted,  for  which  I  can  find  neither  reason  nor 
authority.  It  is  said  that  the  attaching  power  may  l)e  exer- 
cised for  contempts  touching  the  prosjiective  conrluct  of  Hie 
judge,  but  not  for  such  as  touch  his  past  conduct.  In  reason.  I 
sec  l)ut  one  pretense  for  this  distinction:  Tbreats  and  menaces 
of  insult,  or  injury  to  a  judge,  in  case  he  shall  render  a  certain 
judgment,  may  lie  considered  as  im])airing  his  independence  and 
im])artiality  in  tlie  particular  case  to  wliich  tbe  tlireats  refer. 
And  if  tlie  power  of  punishment  stop  here,  a  curious  con.<e- 
•  luence  may  ensue.  A  man  may  be  attached  for  tlii-eateuinir 
to  do  tliat  for  wliicli  lie  could  not  be  attached  wlien  actually 
done.  One  says  of  a  judge,  'If  be  render  a  certain  judgment 
against  me.  I  will  insult  or  beat  bim.'  For  this  he  mav  be 
attached.  But  if  (tlie  judgment  having  been  rendered)  tbe 
insult  be   actually  offered,   an   attachment  no   longer   lies;   lie- 
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cause  the  contempt  is  in  relation  to  the  past  condiict  of  the 
judge,  and  to  a  case  no  longer  pending.  A  recurrence  to  orig- 
inal principles,  the  only  true  test,  by  demonstrating  that  the 
weight,  authority,  and  independence  of  the  court  may  be  equally 
assailed  either  way,  will  prove  that  this  distinction  is  merely 
ideal." 

In  the  case  of  In  re  Pryor,  18  Kan.  72,  26  Am.  Rep.  747,  the 
court  ^^^  finally  decided  a  case,  and  the  attorney  for  the  losing 
party  wrote  a  letter  to  the  judge,  saying  the  decision  "is  di- 
rectly contrary  to  every  principle  of  law  governing  injunctions, 

and  everybody  knows  it,  I  believe It  is  my  desire  that 

no  such  decisions  or  orders  shall  stand  unreversed  in  any  court 
I  practice  in."  The  court  held  that  it  was  a  criminal  con- 
tempt, fined  him  fifty  dollars  and  suspended  him  from  practice 
until  the  fine  was  paid,  and  the  supreme  court  affirmed  the 
judgment. 

In  the  case  of  In  re  Woolley,  11  Bush  (Ky.),  95,  the  de- 
fendant, as  attorney  for  the  losing  party,  filed  a  motion  for  re- 
hearing in  which,  in  a  supercilious  and  dogmatic  style,  he 
charged  "that  the  court  had  overlooked  the  facts  of  the  case; 
that  it  had  assumed  facts  having  no  place  in  the  proof,  and 
ignored  others  which  stood  out  on  every  page  of  the  record;  that 
it  was  careless  and  indifi^erent  to  the  rights  of  a  litigant,  and 
that  tbe  result  of  this  carelessness  and  indifference  was  a  ruin- 
ous, disastrous  and  unjust  judgment  against  a  party  wholly  in- 
nocent of  all  offense."  The  court  pronounced  the  ofl^ense  to  be 
"of  a  nature  too  grave  to  be  silently  overlooked."  The  defend- 
ant was  cited  for  contempt  and  disclaimed,  under  oath,  any 
intention  to  commit  a  contempt,  and  in  consideration  of  this 
condition,  his  fine  was  assessed  at  the  nominal  sum  of  thirty 
dollars. 

In  People  v.  ^Yilson,  64  111.  195,  16  Am.  Pep.  528,  the  de- 
fendant, the  editor  of  the  "Chicago  Evening  Journal,"  pub- 
lished, in  1872,  an  article  with  reference  to  a  case  then  pending 
in  the  supreme  court,  in  which  he  reflected  on  the  action  of 
the  court  in  that  case,  impeached  its  integrity,  and  sought  to 
intimidate  the  action  of  the  court  by  threat  of  popular  clamor. 
He  was  cited  for  criminal  contempt  and  fined  one  hundred  dol- 
lars. 

In  this  case,  the  court  adopted  the  rule  laid  down  by  Bisliop's 
Criminal  Law,  section  216,  wliercin  it  is  said:  "Accordfiig  to 
the  general  doctrine,  any  pul)lication,  "*^^  wliothor  bv  parties 
or  strangers,  which  concerns  a  case  pending  in  court,  and  has 
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a  tendency  to  prejudice  the  public  concerning  its  merits,  and  to- 
corrupt  the  administration  of  justice,  or  which  reflects  on  th.> 
tribunal  or  its  proceedings,  or  on  the  parties,  the  jurors,  th& 
witnesses  or  the  counsel,  may  be  visited  as  a  contempt." 

In  the  case  of  In  re  Chadwick,  109  Mich.  588,  67  N".  W. 
1071,  the  defendant,  as  attorney  for  the  losing  party,  in  a  case 
that  had  been  decided  by  the  supreme  court  of  Michigan,  wrote 
and  published  in  1896  an  article  in  the  "Port  Huron  News,'*' 
criticising  the  decree,  and  in  it  charged  the  judge  with  unfair- 
ness and  improper  conduct.  The  supreme  court  of  Michigan 
held  it  to  be  a  contempt  of  court,  and  that  the  power  to  punish 
for  contempt  existed  as  well  after  a  case  was  finally  disposed 
of  as  where  it  was  still  pending.  The  attachment  was  issued 
in  this  case  upon  a  petition  of  the  members  of  the  bar,  in- 
forming the  court  of  the  contempt. 

In  Fishback  v.  State,  131  Ind.  304,  30  N.  E.  1088,  the  de- 
fendant as  editor  of  the  ''Terre  Haute  Express,"  published,  in 
1892,  a  certain  article  reflecting  upon  the  grand  jury,  the  judge 
of  the  circuit  court,  the  prosecuting  attorney,  and  the  city  en- 
gineer, and  casting  doubt  upon  their  integrity  and  honesty,, 
with  respect  to  the  investigation  and  pimishment  of  certain 
street  improvement  contractors.  The  defendant  denied  any  in- 
tention to  commit  a  contempt.  It  Avas  held  that  where  a  mat- 
ter was  libelous  per  se,  the  denial  of  the  defendant  that  he  in- 
tended to  commit  a  contempt  would  not  avail  him,  but  if  the 
article  was  not  per  se  libelous,  but  could  be  made  so  only  by 
innuendo,  the  defendant  would  be  discharged  upon  showing  that 
he  intended  no  contempt. 

In  People  v.  Stapleton,  18  Colo.  568,  33  Pac.  167,  William 
Stapleton  and  Kemp  G.  Cooper,  editors  of  the  ''Denver  Ee- 
publican,"  were  cited  for  contempt  in  publishing  in  1893,  an 
article  in  the  paper,  "implying  that  the  supreme  court  has 
been  induced,  by  improper  influences,  to  delay  rendering  a 
decision,"  ^^^  in  a  certain  cause.  The  court  said  of  the  ar- 
ticle :  "It  is  not  merely  a  private  wrong  against  the  rights  of 
litigants,  and  against  the  judges.  It  is  a  public  wrong,  a  crime 
against  the  state,  to  imdertake,  by  libel  or  slander,  to  impair 
confidence  in  the  administration  of  justice.  That  a  party  does 
not  succeed  in  such  imdertaking  lessens  his  offense  only  in 
degree."  The  court  also  held  that  the  power  of  the  court  to 
punish  for  contempt  was  not  limited  by  the  provision  of  the 
code  which  attempted  to  define  the  cases  in  which  the  court 
could  punish  for  contempt;  and  also  held  that  the  liberty  of  the 
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press  was  not  in  any  way  impaired  by  the  court  punishing  as 
for  a  contempt  the  abus&-of  such  liberty. 

In  Cooper  v.  People,  13  Colo.  337,  373,  22  Pac.  790,  the 
defendant  as  editor  of  the  "Denver  Kepublican,"  published,  in 
1889,  an  article  reflecting  upon  the  manner  in  which  a  certain 
pending  case  was  being  tried  by  the  court.  He  was  cited  for 
contempt.  He  also  demanded  a  trial  by  jury  and  pleaded  the 
liberty  of  the  press.  A  jury  trial  was  denied  him.  And  touch- 
ing his  other  plea,  the  court  said :  "We  would  not  for  a  mo- 
ment sanction  any  contraction  of  the  freedom  of  the  press. 
Unversal  experience  has  shown  that  such  freedom  is  necessary 
to  the  perpetuation  of  our  system  of  government  in  its  integrity ; 
but  this  freedom  does  not  license  unrestrained  scandal.  By 
a  subsequent  clause  of  the  same  sentence  of  our  state  constitu- 
tion in  which  the  liberty  of  the  press  is  guaranteed,  the  respon- 
sibility for  its  abuse  is  fixed.  "With  us  the  judiciary  is  elective, 
and  every  citizen  may  fully  and  freely  discuss  the  fitness  or  un- 
fitness of  all  candidates  for  the  positions  to  which  they  aspire; 
criticise  freely  all  decisiorrs  rendered,  and  by  legitimate  argu- 
ment establish  their  soundness  or  unsoundness;  comment  on 
the  fidelity  or  infidelity  with  which  judicial  officers  discharge 
their  duties — but  the  right  to  attempt,  by  wanton  defamation, 
to  prejudice  the  rights  of  litigants  in  a  pending  cause,  degrade 
the  tribunal,  and  impede,  embarrass  or  corrupt  that  due 
^^"^  administration  of  justice  which  is  so  essential  to  good 
government,  cannot  be  sanctioned'':  Cooper  v.  People,  13  Colo. 
337,  22  Pac.  799. 

Burke  v.  Territory  of  Oklahoma,  2  Okla.  499,  37  Pac.  829, 
was  an  attachment  for  contempt  against  the  defendant,  for 
publishing,  in  1894,  in  the  "Oklahoma  Times-Journal,"  an  ar- 
ticle respecting  a  report  of  the  grand  jury,  where  the  question 
was  whether  it  should  be  received  by  the  court  or  returned  to 
the  grand  jury,  and  in  which  article  it  was  said  that  the  judge's 
actions  indicated  that  he  intended  to  withhold  the  report,  and 
adding  that  if  the  judge  persisted  in  carrying  out  such  inten- 
tion, it  might  be  characterized  as  a  flagrant  violation  of  the 
people's  rights,  and  that  the  action  of  the  court  "is  an  eiTort 
to  browbeat  the  grand  jury,  an  effort  to  bend  the  grand  jury 
to  the  will  of  the  court,  and  a  serious  matter." 

It  was  held  to  he  a  criminal  contempt,  and  the  punishment 
fixed  at  a  fine  of  two  hundred  and  fifty  dollars,  and  imprison- 
ment for  ten  davs. 
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It  was  also  held  that  the  legislature  had  no  power  to  limit 
or  regulate  the  inherent  power  of  a  cc^rt  to  punish  contempts, 
and  that  in  contempt  cases  the  defendant  was  not  entitled  to  a 
trial  by  jury. 

In  Little  v.  State,  90  Ind.  338,  46  Am.  Eep.  224,  decided  in 
1883,  it  was  held  that  the  power  of  the  courts  to  punish  for 
contempt  is  inherent,  and  cannot  be  prevented  or  abridged  by 
legislative  action;  and  that  an  attempt  to  create  the  belief  that 
f.  juror  or  officer  of  court  can  be  bribed,  is  a  contempt  of  court: 
See,  also,  Hawkins  v.  State,  125  Ind.  570,  25  N.  E.  818. 

Other  instances  where  public  officers  have  resorted  to  a  private 
action  of  libel,  to  remedy  the  wrong,  can  be  found  in  the  fol- 
lowing cases:  Xeeb  v.  Hope,  111  Pa.  St.  145,  2  Atl.  5G8;  Xeg- 
ley  V.  Farrow,  GO  Md.  158,  45  Am.  Rep.  715;  Dole  v.  Van  Renn- 
selaer,  1  Jolms.  Cas.  330;  Littlejohn  v.  Greeley,  13  Abb.  Pr. 
41;  Russell  V.  Anthony,  21  Kan.  450,  30  Am.  Rep.  436;  Gove  v. 
Plethen,  21  Minn.  80,"^  18  Am.  Rep.  380;  Wilson  v.  Xoonan,  35 
Wis.  321;  Hamilton  v.  Eno,  81  X.  Y.  116. 

Thus  at  great  pains  and  tedious  length,  the  cases  ^^^  bearing 
upon  the  matters  involved  in  this  case,  have  been  collected  and 
■digested,  with  the  purpose  and  to  the  end  that  the  people  may 
know  the  grounds  upon  which  the  judgment  in  this  case  rests, 
and  so  that  all  others  may  know  the  law,  and  avoid  being  guilty 
of  like  offenses,  or  else  offend  knowingly,  and  hence  invite  in- 
evitable punishment. 

There  was  nothing  in  the  case  to  which  the  article  in  tliis 
•case  referred,  to  call  for  any  such  scandalizing  of  the  court. 
The  case  arose  prior  to  the  fellow-servant  law.  It  was  a  case 
•wherein  a  brakeman  was  injured  by  a  wreck  of  the  train  on 
-\vhieh  lie  was  working.  He  based  his  right  to  recover  upon  the 
ground  that  tlie  master  had  failed  to  furnisli  safe  a])pliances 
with  whicli  to  do  tlie  work,  in  consequence  of  which  the  injury 
Avas  rcf-eived.  Tlie  unsafe  appliance  was  alleged  to  be  a  freight- 
■car  tliat  had  unsafe  sills,  which  were  so  rotten  that  the  car 
broke  down  from  its  own  infirmity,  wliile  still  on  the  track. 
Tlie  defense  was  that  the  wreck  was  caused  by  the  fore  wheels  of 
the  alleged  unsafe  car  jumping  tlie  track,  and  that  the  car  was 
Avhole  when  it  left  the  track,  and  broke  afterward,  and  hoiue 
lliat  the  injury  was  caused  by  a  risk  which  the  plaintiff  assumed 
when  he  entered  the  master's  service,  and  not  by  any  negligence 
of  the  ma^tl'r  in  furnishing  the  servant  unsafe  appliances.  A 
majority  of  the  court  was  of  the  opinion  that  tliere  was  abso- 
lutely no  evidence  whatever  to  support  the  plaintiff's  case,  while 
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the  minority  of  the  court  was  of  opinion  that  there  was  such  evi- 
dence, or  at  least  enough  thereof  to  take  the  case  to  the  jury. 
Ko  one  believed  or  dared  to  charge  another  with  dishonesty  of 
opinion  or  action,  and  there  was  no  foundation  in  fact  and  in 
truth  for  any  such  charge. 

There  was,  therefore,  no  legal  justification  or  excuse  for  the 
article  that  was  published  by  the  defendant.  He  did  not  dare 
attempt  to  prove  or  claim  that  it  was  true,  but  stood  mute  as  to 
that,  and  sought  to  escape  punishment  on  other  grounds,  wliieh 
were  untenable.  ^^®  He  was  therefore  guilty  of  malice.  He 
abused  the  liberty  of  the  press  and  rnade  himself  liable  therefor. 
Let  the  honest,  fair-minded,  patriotic  people  of  this  state  say 
whether  or  not  it  was  not  the  duty  of  the  court  to  punish  him. 

The  courts  of  this  state  have  been  conservative  in  the  extreme, 
and  forbearing  to  a  fault.  They  have  overlooked  remarks  con- 
cerning their  acts  from  lawyers  and  laymen,  that  were  improper 
and  outside  of  the  pale  of  the  law,  preferring,  if  possible,  to  at- 
tribute the  offense  to  the  zeal  of  counsel  or  the  excitement  of 
the  laymen,  incident  to  disappointment  of  personal  hopes  and 
ambitions.  They  have  been  considerate  of  the  feelings  and 
character  of  others,  and  have,  many  times,  abstained  from  the 
use  of  strong  language,  imder  trying  provocation,  in  deciding 
cases.  And  it  was  proper  to  do  so.  But  the  protection  and 
safety  of  life,  liberty,  property  and  character,  the  peace  of  so- 
ciety, the  proper  administration  of  justice,  and  even  the  per- 
petuity of  our  institutions  and  form  of  government,  imperatively 
demand  that  everyone,  law3'er,  layman,  citizen,  stranger,  news- 
paperman, friend  or  foe,  shall  treat  the  courts  with  proper  re- 
spect, shall  not  attempt  to  degrade  them,  or  impair  the  respect 
of  the  people,  or  destroy  the  faith  of  the  people,  in  them. 
"When  the  temples  of  justice  become  polluted  or  are  not  kept 
pure  and  clean,  the  foundations  of  free  government  are  under- 
mined and  the  institution  itself  threatened.  The  people  have 
no  fear  of  their  courts  abusing  their  power  to  punish  for  con- 
tempt or  in  any  other  respect. 

Alexander  Hamilton,  in  advocating  the  adoption  of  the  pro- 
visions of  the  federal  constitution  relating  to  the  judiciarv,  said : 
"Whoever  attentively  considers  the  different  departments  of 
power  must  perceive  that,  in  a  goverimient  in  which  tliev  are 
separated  from  each  other,  the  judiciary,  from  the  nature  of  its 
functions,  will  always  be  the  least  dangerous  to  the  political 
rights  of  the  constitution;  because  it  will  be  least  in  a  capacity 
~'^  to  annoy  or  injure  them.     The  executive  not  only  dispenses 
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the  honors,  but  holds  the  sword  of  the  community.  The  legis- 
lature not  only  commands  the  purse,  but  prescribes  the  rulc& 
by  which  the  duties  and  rights  of  every  citizen  are  to  be  regu- 
lated. The  judiciary,  on  the  contrary,  has  no  influence  over 
either  the  sword  or  the  purse;  no  direction  either  of  the  strength 
or  the  wealth  of  society ;  and  can  take  no  active  resolution  what- 
ever. It  may  be  truly  said  to  have  neither  force  nor  will,  but 
merely  judgment;  and  must  ultimately  depend  upon  the  aid  of 
the  executive  arm  for  the  efficacious  exorcise  even  of  this  fac- 
ulty": Federalist,  p.  355.  This  view  is  indorsed  by  Judge 
Story  in  his  treatise  on  the  constitution,  volume  2^  fourth  edi- 
tion, page  401. 

It  may  w^ell  be  said  that  courts  depend  for  their  existence,^ 
usefulness  and  efficacy  upon  the  consent  of  the  people.  They 
must  depend,  first,  upon  the  loyalty,  the  intelligence  and  the- 
counsel  of  the  bar  to  the  people ;  second,  upon  the  faithful  com- 
munication by  the  highminded,  intelligent  and  truthful  mem- 
bers of  the  newspaper  profession  to  the  reading  public,  of  their 
acts  and  conduct  and  judgments;  and  third,  upon  the  wisdom^ 
the  honesty  and  the  patriotism  and  sense  of  justice  and  fair  play,, 
of  the  great  body  of  the  people,  wdio  have  established  these  in- 
stitutions, clothed  them  with  dignity  and  power,  elected  the 
judges  to  serve  them  as  their  judicial  agents,  and  who  have 
never  failed,  in  the  long  run,  to  distinguish  between  riglit  and 
wrong,  between  the  true  and  the  false,  between  the  faitlifui  and 
the  faithless  servants,  and  who  have  no  patience  Avitli  slanders,. 
or  those  wdio  live  by  or  feed  upon  slanders. 

To  be  a  judge  over  such  people  is  the  highest  honor  that  can- 
be  conferred  upon  mortal  man.  To  be  a  judge  without  such- 
powers  as  a  judge  were  to  be  a  kicking-])ost  for  every  madman, 
a  butt  for  every  idiot  or  knave,  and,  withal,  an  object  of  con- 
tempt of  all  men. 

Unfortunately,  there  must  always  be  a  losing  as  well  as  a 
winning  party  to  every  suit,  and  courts  must  ^'^  need,';  inflict 
pain  as  well  as  impart  joy  by  every  judgment  rendered.  T'lit 
the  loser  to-day  may  be  the  winner  in  another  ca.-^e  to-morrow. 
And  so  if  every  loser  was  privileged  to  go  to  tlie  tavern  and 
"cuss  the  court"'  to-day,  he  would  necessarily  have  to  retract  his. 
reproaches  and  praise  the  court  to-morrow  when  he  is  a  winner. 

So  it  is  in  life.  It  is  nearly  always  true  that  one  man's  loss 
is  another  man's  gain.  But  life  is  not  a  failure,  and  busine.-.s- 
is  not  a  fraud  and  to  be  condenmed,  for  such  reasons. 
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"Do  unto  others  as  ye  would  others  should  do  unto  you" ;  do 
not  bear  false  witness  against  your  neighbor;  keep  the  com- 
mandments; obey  the  laws;  tell  the  truth;  be  honest  to  your- 
fcelf  as  well  as  to  your  fellow-man;  bear  no  malice,  but  judge 
all  men  with  charity,  and  life  will  be  sweeter  and  more  profitable, 
and  the  world  will  be  better,  and  your  neighbor's  faults  will 
not  appear  quite  so  unpardonable. 

In  this  spirit,  the  judgment  in  this  case  was  entered,  and  in 
this  spirit,  let  it  be  judged. 

What  is  herein  said  in  no  matter  whatever  conflicts  with 
what  was  said  in  Marx  &  Haas  etc.  Clothing  Co.  v.  Watson,  168 
Mo.  133,  90  Am.  St.  Eep.  440,  67  S.  W.  391.  That  was  a  suit 
in  equity  to  enjoin  a  boycott,  and  it  was  held  that  injunction 
would  not  lie  to  restrain  the  utterance  of  a  libel  or  slander  or  to 
restrain  free  speech.  It  was  held  there,  as  it  is  here,  that  every- 
one may  speak,  write  or  publish  what  he  will,  but  is  responsible 
for  the  abuse  of  the  privilege :  Marx  &  Haas  etc.  Clothing  Co. 
V.  Watson,  168  Mo.  150,  90  Am.  St.  Eep.  440,  67  S.  W.  391. 
That  case,  as  well  as  this,  holds  that  the  courts  cannot  prevent 
a  man  telling  an  untruth  about  another,  but  their  power  is 
limited  to  punishing  him  if  he  does  so. 

For  these  reasons,  the  defendant  in  this  case  was  adjudged 
guilty  of  contempt. 

Eobinson,  C.  J.,  Brace,  Gantt,  Burgess,  Valliant  and  Fox,  JJ., 
concur. 


Contempts  arc  of  Two  Kinds— direct  and  constructive.  Direct  con- 
tempt is  committed  in  the  presence  of  the  conrt  while  sitting  judici- 
ally, and  constructive  contempt  is  that  which  tends  to  obstruct  or 
embarrass  the  court  though  not  committed  in  its  presence:  Pco}ile 
V.  Wilson,  64  111.  195,  16  Am.  Eep.  528;  State  v.  Prew,  24  W.  Ya. 
416,  49  Am.  Eep.  257;  Ex  parte  Lake,  37  Tex.  Cr.  Eop.  656,  66*  Am. 
St.  Eep.  848,  40  S.  W.  727.  Contempts  are  also  divided  into  civil 
and  criminal  contempts:  Ex  parte  Eobertson,  27  Tex.  App.  6''8  11 
Am.  St.  Eep.  207.  11  S.  W.  669:  State  v.  Circuit  Court  97  Wi-^  1, 
65  Am.  St.  Eep.  90,  72  N.  W.  193;  Holbrook  v.  Ford,  153  111.  633,  ^16 
Am.  St.  Eep.  917,  39  N.  E.  1091:  Lester  v.  People,  150  111.  40s'  41 
Am.  St.  Eep.  375,  23  N.  E.  3S7,  37  X.  E.   1004.  ' 

Cmtcmpfs  hy  JAlHous  XcirxiHiper  puldications  are  discussed  in  the 
monographic  note  to  Percival  v.  State,  50  Am.  St.  Eep.  572-585,  jui  1 
the  subsequent  ca«es  of  Field  v.  Thornejl,  106  Iowa,  7,  68  Am.  St. 
Eep.  281,  75  X.  W.  685;  Telegram  Newspaper  Co.  v.  Commonwealtli, 
172  Mass.  294,  70  Am.  St.  Eep.  280,  52  X.  E.  445;  State  v.  Pee 
Pub.  Co.,  60  Neb.  282,  S3  Am.  St.  Eep.  531,  83  X.  W.  204.  Xewspaper 
comments  on  the  action  of  a  judge  in  cases  finally  decided  prior  to 
their  publication  cannot  be  considered  criminal  contempts:  State  v. 
Circuit  Court,  97  Wis.  1,  65  Am.  St.  Eep.  90,  72  X.  W.  193.  See, 
too,  Storey  v.  People,  79  111.   45,  22  Am.  Eep.  158. 


676  American  State  Eeports,  Vol.  99.     [Missouri, 

The  Power  to  Punish  for  Contempt  is  the  subject  of  a  monographic 
note  to  Clark  v.  People  12  Am.  Dec.  178-186'.  Courts  have  inherent 
power  summarily  to  punish  for  contempt:  Puterbaugh  v.  Smith,  131 
111.  199,  19  Am.  St.  Rep.  30,  33  N.  E.  428;  State  v.  Frediock,  52  W. 
Va.  232,  94  Am.  St.  Eep.  932,  43  S.  E.  153.  As  to  whether  the 
legislature  is  competent  to  regulate  or  abridge  this  power,  see  Brad- 
ley V.  State,  111  Ga.  168,  78  Am.  St.  Kep.  157,  36  S.  E.  630;  State 
V.  Circuit  Court,  97  Wis.  1,  65  Am.  St.  Kep.  90,  72  N.  W.  193;  Hale 
T.  State,  55  Ohio  St.  2]0,  60  Am.  St.  Eep.  691,  45  N.  E.  199;  In 
re  Robinson,  117  N.  C.  533,  53  Am.  St.  Eep.  596,  23  S.  E.  453;  In 
re  Shortridge,  99  Cal.  526,  37  Am.  St.  Eep.  78,  34  Pac.  227.  Sum- 
n  ary  punishment  for  contempt  is  not  prohibited  by  the  constitu- 
tional provision  that  the  right  of  trial  by  jurv  shall  remain  inviolate: 
State  V.  Doty,  32  N.  J.  L.  403,  90  Am.  Dec.  671;  Ex  parte  Grace,  12 
Iowa,  208,  79  Am,  Dec.  529;  Neel  v.  State,  9  Ark.  259,  50  Am.  Dec. 
209, 
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LEWIS  V.  HYAMS. 
[26  Nev.  "68,  63  Pac.  126,  64  Pac.  817.] 

CONFLICT  OF  LAWS — Limitation  of  Actions. — If  a  partner- 
ship note  is  executed  in  one  state  by  a  partner  resident  therein, 
while  another  partner  is  a  resident  of  another  state,  a  right  of  ac- 
tion, in  default  of  payment,  as  against  the  latter,  accrues  in  the 
state  of  his  residence,  and  if  the  right  of  action  becomes  barred 
in  such  state  by  the  statute  of  limitations,  such  bar  is  effective  and 
conclusive  against  tho  holder  of  the  note  in  a  third  state,     (p.  680.) 

LIMITATION  OF  ACTIONS— Construction  of  Statute.— The 
words  "when  a  cause  of  action  has  arisen,"  as  used  in  a  statute 
of  limitations,  should  be  construed  as  meaning  when  jurisdiction 
exists  in  the  courts  of  a  state  to  adjudicate  between  the  parties  upon 
the  partic'ular  cause  of  action,  if  properly  invoked,  or,  in  other 
words,  when  the  plaintiff  has  the  right  to  sue  upon  the  particular 
cause  of  action,  without  regard  to  the  place  where  it  had  its  origin, 
(p.   682.) 

CONFLICT  OF  LAWS — Statut^e  of  Limitations.— If  the  maker 
and  payee  of  a  note' reside  out  of  the  state  when  the  note  becomes 
due,  and  the  cause  of  action  accrues  in  another  state  while  the 
maker  continues  to  reside  in  another  state,  until,  by  the  laws  thereof, 
an  action  on  the  note  is  barred  by  limitation,  such  action  is  also 
barred  in  a  state  whose  statute  provides  that  "when  a  cause  of 
action  has  arisen  in  any  other  state,  and  by  the  laws  tTiereof,  an 
action  there  cannot  be  maintained  by  reason  of  lapse  of  time,  no 
aciion  shall  be  maintained  in  this  state."     (p.   683.) 

CONFLICT  OF  LAWS— Limitations  of  Actions.— Under  the 
statute  of  a  state  providing  that  when  an  action  arising  in  another 
state  is  barred  therein  by  limitation,  no  action  thereon  shall  be 
brought  in  this  state  except  by  a  citizen  thereof  who  has  held 
the  cause  of  action  from  the  time  it  accrued,  a  citizen  of 
such  state  who  holds  a  note  on  which  a  right  of  action  has 
been  so  barred,  but  who  has  not  held  it  from  the  time  the  cause 
of  action  accrued,  is  precluded  from  maintaining  an  action  thereon, 
(p.  683.) 

(077) 
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T.  Coffin,  M.  S.  Eisner,  F.  M.  Huffaker    and  W.  D.  Jones, 
for  the  appellant. 

W.  E.  F.   Deal,  E.   Taiiszkj   and   L.  H.  Jacobs,  for  the  re- 
spondent. 

BONNIFIELD,  C.  J.  This  action  was  commenced  on 
December  31,  1897,  in  the  district  court  of  the- first  judicial 
district  in  and  for  Storey  county,  against  Edward  Hyams  and 
William  Hyams  upon  a  promissory  note  executed  in  the  state 
of  California,  of  which  the  following  is  a  copy,  to  wit : 

"$5,000.00  San   Francisco,   March    1st,   1882. 

"Three  months  after  date,  without  grace,  we  promise  to  pay 
to  ourselves  or  order  the  sum  of  five  thousand  dollars,  payable 
only  in  gold  coin  of  the  government  of  tlie  United  States,  for 
value  received,  with  interest  in  like  gold  coin  at  the  rate  of 
one  (1)  per  cent  per  month  from until  paid. 

"HYAM  BEOS." 

Indorsed:  "Hyam  Bros." 

The  case  was  tried  by  the  court  sitting  with  a  jury.  Tlie 
trial  resulted  in  a  judgment  in  favor  of  tlie  plaintiff  against 
defendant  William  Hyams  for  the  sum  of  fourteen  thousand 
four  hundred  and  seventy-five  dollars,  together  with  interest  on 
the  sum  of  five  thousand  dollars  thereof  from  the  seventeenth 
day  ''^  of  May,  1899,  till  paid,  at  the  rate  of  one  per  cent  per 
month,  together  with  the  furtlicr  sum  of  one  thousand  and  twen- 
ty-one dollars  and  fifty  cents  taxed  as  costs.  This  appeal  i« 
taken  by  William  Hyams  from  said  judgment,  and  from  the 
order  of  the  trial  court  denying  his  motion  for  a  new  trial. 

It  appears  that  the  plaintifi'  and  Edward  Hyams  Vv-ere,  at 
the  time  of  the  execution  of  said  promissory  note,  ever  since 
have  been,  and  now  arc,  residents  of  the  state  of  California; 
that  said  Edward  has  not  l)ecn  aljscnt  from  the  state  of  Cali- 
fornia, the  place  where  the  note  was  executed,  altogether  more 
than  eighteen  months  since  the  execution  of  said  note. 

It  also  a])poars  tluit  William  Hyams  was  at  the  tiine  of  the 
execution  of  said  note,  ever  since  has  been,  and  now  is,  a 
resident  of  the  state  of  Xew  York,  and  tliat  he  has  not  l)een 
absent  from  said  state  of  New  York  altogetlier  more  than 
eigliteen  months  since  the  execution  of  said  note. 

It  appears  that  at  the  time  of  the  execution  of  said  note 
Edward  Hyams  and  William  Hyams  were  copartners,  and  for 
a  number   of  years  jjrior  thereto  had  been  copartners,   under 
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•the  firm  name  of  Hyams  Brothers,  carrying  on  business  as 
wholesale  manufacturers  and  dealers  in  clothing,  both  at  the  city 
of  Sa"n  Francisco,  state  of  California,  and  at  the  city  of  New 
York,  state  of  New  York.  The  manufacturing  of  clothing 
for  the  firm  was  carried  on  in  the  city  of  New  York,  and  the 
business  there  was  conducted  by  William  Hyams,  and  the  busi- 
ness of  the  sale  of  the  clothing  by  Hyams  Brothers  was  car- 
ried on  in  San  Francisco,  California^  and  conducted  by  Edward 
Hyams;  and  that  Edward  Hyams  made,  executed,  and  indorsed 
•said  note,  and  delivered  the  same  to  the  plaintiff,  for  and  in 
the  name  of  said  firm  of  Hyams  Brothers.  In  1884  said  co- 
partnership was  dissolved. 

Among  other  defenses,  the  defendants  pleaded  sections  32 
•and  33  of  the  statute  of  limitations  of  this  state.  Section  32 
limits  the  time  in  which  an  action  may  be  commenced  on  a  con- 
tract, etc.,  made  out  of  the  state,  to  two  years  after  a  cause 
cif  action  has  accrued:  Comp.  Laws,  3735. 

Section  33  provides :  ''When  the  cause  of  action  has  arisen 
in  any  other  state  or  territory  of  the  L'nited  States,  or  in  a 
foreign  country,  and  by  the  laws  thereof  an  action  there  can- 
not ^^  be  maintained  against  a  person  by  reason  of  the  lapse  of 
time,  no  action  shall  be  maintained  against  him  in  this  state": 
Comp.  Laws,  3736. 

The  defendants  also  pleaded  certain  laws  of  the  state  of  Cali- 
fornia, in  connection  with  said  section  33  of  the  Nevada  stat- 
ute, by  which  the  period  is  limited  to  four  years  for  commenc- 
ing an  action  after  it  has  accrued  upon  any  contract,  obliga- 
tion, or  liability  founded  upon  an  instrument  in  writing  exe- 
t;uted  in  that  state,  and  also  the  laws  of  the  state  of  New  York, 
which  limits  the  time  to  six  years  for  commencing  an  action 
upon  a  contract,  obligation,  or  liability,  express  or  implied,  ex- 
cept a  judgment  or  sealed  instrument. 

It  is  contended  by  counsel  for  appellant  that  an  action  upon 
ijaid  note  was  barred  as  against  him,  long  before  the  commence- 
ment of  this  action,  by  the  laws  of  the  state  of  New  York,  and 
tliat,  therefore,  by  reason  of  the  provisions  of  said  section 
33  of  our  statute,  no  action  can  be  maintained  against  him  in 
this  state.  It  is  admitted  by  respondent's  counsel  that  if  tlie 
cause  of  action  against  appellant  arose  in  New  York,  tliis  ac- 
tion cannot  be  maintained,  provided  said  section  33  has  not 
been  repealed. 

Counsel  in  their  brief  say:  '-'We  admit  that  if  rosjiondent's 
<;au3e  of  action  against  appellant  arose  in  New  York,  and  if  sec- 


680  A.MERICAN  State  Eeports^  Vol.  99.       [Nevada, 

tion  33  of  our  statute  has  not  been  repealed,  appellant's  mo- 
tion for  a  nonsuit  should  have  been  granted." 

Appellant's  motion  for  nonsuit  was  granted  as  to  Edward 
Hyams,  it  appearing  that  the  cause  of  action  against  him  arose 
in  California,  and  by  the  larws  of  that  state  an  action  thereon  had 
been  barred  there.  It  is  contended  on  the  part  of  respondent 
that  the  cause  of  action  against  both  of  the  defendants  arose 
in  the  state  of  California,  and  that  by  reason  of  the  nonresi- 
dence  of  William  Hyams,  and  his  absence  from  that  state,  an 
action  against  him  was  not  barred  there,  the  place  where  the 
cause  of  action  arose,  and  that,  therefore,  it  is  not  barred  here, 
under  said  section  33. 

Appellant's  counsel  contend  that  the  cause  of  action  against 
him  arose  in  New  York,  and,  an  action  thereon  having  been 
barred  in  that  state,  no  action  can  be  maintained  against  him  in 
this  state,  as  it  is  barred  by  said  section  33. 

A  "cause  of  action"  is  defined  by  Bouvier  to  be  a  right  to 
**  bring  an  action.  The  cause  of  action  is  a  claim  which  may 
be  enforced:  Bucklin  v.  Ford,  5  Barb.  393;  Halsey  v.  Eeid,  4 
Hun,  777.  It  is  the  right  which  a  party  has  to  institute  and 
carry  through  an  action :  Meyer  v.  Van  Collem,  28  Barb.  230. 
The  right  to  prosecute  an  action  with  effect:  Douglas  v.  For- 
rest, 4  Bing.  704,  15  Eng.  Com.  L.  120.  The  term  "cause  of 
action"  is  synonymous  with  "right  of  action":  Am.  &  Eng.  Ency. 
of  Law,  46,  note.  The  phrase  in  said  section  33,  "wlien  the 
cause  of  action  has  arisen,"  is  the  same,  in  the  sense  of  the 
statute,  as  if  the  following  expression  had  been  used  in  its  stead, 
"when  a  cause  of  action  has  accrued." 

Did  the  right  to  bring  an  action  on  said  note  accrue  in  Cali- 
fornia against  the  appellant,  a  nonresident  of  that  state,  and 
absent  therefrom?  Could  the  claim  of  the  respondent  have 
been  enforced  in  that  state  through  the  process  issued  by  any 
court  of  that  state?  Did  the  respondent  have  the  right  to  in- 
stitute and  carry  through  an  action  against  tlie  appellant  in 
California?  Could  he  have  prosecuted  an  action  against  the 
appellant  with  effect  in  that  state?  We  answer  "No"  to  each 
of  the  above  questions.  No  court  in  California  could  have  ac- 
quired jurisdiction  of  the  person  of  the  appellant  by  any  pro- 
cess it  could  have  issued. 

But  the  right  to  bring  an  action  on  said  note  by  respond- 
ent against  the  appellant  accrued  in  tlie  state  of  New  York, 
his  place  of  residence — the  place  where  any  competent  court 
of  New  York  could,  by  its  process,  have  acquired  jurisdiction 
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of  his  person;  the  place  where  the  respondent's  claim  against 
the  appellant  could  have  been  enforced;  the  place  where 
the  respondent  had  the  right  to  institute  and  carry  through 
an  action  against  the  appellant;  and  the  place  where  the  re- 
spondent could  have  prosecuted  the  action  against  the  appellant 
with  effect.  We  are  of  opinion  that,  when  default  was  made 
in  the  payment  of  said  note,  the  cause  of  action  thereon  against 
the  appellant  arose  or  accrued  in  the  state  of  New  York;  that 
in  such  case  as  this  the  cause  of  action  accrues  in  any  state 
against  the  defendant  where  he  may  be  found. 

We  are  of  opinion  that  section  9  of  the  statute  of  1867, 
*^  which  amends  section  33  of  the  statute  of  1861  and  incor- 
porates it  or  makes  it  a  part  of  the  statute  of  1867  is  not  re- 
pealed. But  if  it  was  repealed  it  would  not  avail  the  respond- 
ent. Section  508  of  the  civil  practice  act  which  was  enacted  in 
1869  (Comp.  Laws,  3603)  provides:  "When  a  cause  of  action 
has  arisen  in  another  state,  or  in  a  foreign  country,  and  by  the 
laws  thereof  an  action  thereon  cannot  be  maintained  against  a 
person  by  reason  of  the  lapse  of  time,  an  action  thereon  shall 
not  be  maintained  against  him  in  this  state,  except  in  favor  of  a 
citizen  thereof  who  has  held  the  cause  of  action  from  the  time 
it  accrued."     The  respondent  is  not  a  citizen  of  this  state. 

The  appellant  offered  to  prove  the  laws  of  New  York  to 
show  that  by  said  laws  an  action  on  said  promissory  note 
cannot  be  maintained  there  against  the  appellant  by  reason  of 
the  lapse  of  time.  The  court  refused  the  offer,  but  from  the 
admissions  of  respondent  above  given,  we  take  it  that  ho 
admits  that  the  laws  of  that  state  are  as  appellant  claims  them 
to  be. 

We  do  not  deem  it  necessary  to  pass  upon  the  contention  of 
the  respective  counsel  with  respect  to  the  proper  construction 
of  section  21  of  our  statute  of  limitations,  for,  if  we  are 
correct  in  our  conclusion  that  the  cause  of  action  arose  or  ac- 
crued against  the  appellant  in  the  state  of  New  York,  and  we 
think  we  are,  then  an  action  thereon  was  barred  there  by  reason 
of  the  lapse  of  time  and  it  is,  therefore,  barred  here. 

The  judgment  and  order  appealed  from  are  reversed. 

UPO>r    PETITION    FOR   REHEARING, 

MASSEY,  C.  J.  The  petition  for  a  rehearing  herein  in- 
volves the  same  question  passed  upon  by  the  court  relating  to 
the  construction  of  our  statute  of  limitations.  We  have  given 
the  matter  an  exhaustive  and  careful  re-examination,  and  are 
unable  to  reach  a  conclusion  different  from  the  one  announced. 
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The  question  must  be  determined  by  the  construction  to 
be  placed  upon  the  words,  "when  a  cause  of  action  has  arisen," 
used  in  section  33  of  our  statute  of  limitations:  Comp.  Laws, 
S736. 

The  state  of  Illinois  has  a  statute  in  substance,  and  almost 
*^  in  language  similar  to  our  section  33,  The  supreme  court 
of  that  state,  in  construing  the  precise  words,  "when  a  cause 
of  action  has  arisen/'  found  in  the  section  of  their  statute, 
gave  to  them  the  meaning  we  have  placed  upon  them,  as 
used  in  our  statute. 

In  the  case  of  Hyman  v.  McVeigh,  reported  in  10  Chic.  L.  IST. 
157,  the  court  of  that  state  say  that  "the  words,'when  a  cause  of 
action  has  arisen,'  as  they  occur  in  the  statute  pleaded,  should 
be  construed  as  meaning  when  jurisdiction  exists  in  the  courts 
of  a  state  to  adjudicate  between  the  parties  upon  the  particular 
cause  of  action,  if  properly  invoked;  or,  in  other  words,  when 
the  plaintiff  has  the  right  to  sue  the  defendant  in  the  courts  of 
the  state  upon  the  particular  cause  of  action,  without  regard  to 
the  place  where  the  cause  of  action  had  its  origin." 

The  same  construction  was  placed  upon  the  words  by  that 
court  in  the  case  of  Hyman  v,  Bayne,  83  111.  256,  and  is  cited 
bv  the  court  in  Hyman  v,  McVeigh,  as  authority  for  the  doc- 
trine. This  construction  was  subsequently  adopted  by  the  ap- 
pellate court  of  that  state  in  Humphrey  v.  Cole,  14  Bradw.  56 ; 
and  while  the  same  court  in  Story  v.  Thompson,  36  111.  App. 
370,  disapproves  of  Humphrey  v.  Cole,  it  bases  its  disapproval 
upon  the  application  of  the  statute  to  the  facts  of  the  case 
when  construed  witli  the  provisions  of  section  18  of  their 
statute.  This  is  manifest  from  the  language  used  by  the  court 
in  Story  v.  Thom])son.  It  does  not  attempt  to  disapprove  of 
Hyman  v.  Bayne  and  Hyman  v.  McVeigh,  but  makes  a  dis- 
tinction between  those  cases  and  tlie  case  of  Humphrey  v.  Cole. 

In  making  the  distinction  the  court  say  (speaking  of  Hyman 
V.  Bayne  and  Hyman  v.  ^[cVeigh)  :  "Both  tlic  nuikor  of  the 
note  and  tlie  payee  resided  outside  the  state  of  Illinois  wlien 
the  cause  of  action  accrued,  and  till  after  tlic  bar  in  the  otlior 
state  was  establislied.  Tlie  expressions  of  the  supreme  court 
in  that  case,  and  quoted  in  14  Illinois,  supra,  were  made  with 
reference  to  the  facts  in  that  case,  but  have  no  application 
here.  The  decision  in  Humphrey  v.  Cole,  14  Bradw.  56,  must 
have  been  made  under  a  mistaken  idea  of  what  was  really  de- 
cided in  Hvman  v.  McVeigh,  87  III  70S." 
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^^  It  will  also  be  noted  that  the  case  from  which  we  have 
•quoted  turned  upon  the  rights  of  a  resident  creditor  under 
iinother  provision  of  the  statute. 

As  late  as  1892,  in  the  ease  of  Wooley  v.  Yarnell,  142  111. 
449,  32  E".  E.  891,  the  supreme  court  of  that  state,  in  express 
terms,  approved  the  doctrine  laid  down  in  Hyman  v.  Bayne 
.•and  Hyman  v.  McVeigh.  "Where  the  maker  of  a  promissory 
note  and  the  payee,"  say  the  court,  "reside  oiit  of  this  state 
when  the  note  becomes  due,  and  the  cause  of  action  accrues  in 
another  state,  and  the  maker  continues  to  reside  out  of  the 
•state  and  in  another  state,  until,  by  the  laws  of  such  state,  an 
action  on  the  note  is  barred,  the  section  of  the  limitation  law, 
«upra,  when  pleaded  to  an  action  brought  on  such  note  in  this 
etate,  may  constitute  a  bar  to  such  action.  This  is  the  doctrine 
of  Hyman  v.  Bayne,  83  111.  256,  and  also  of  Hyman  v.  McVeigh, 
unreported,  but  mentioned  in  87  111.  708.  In  each  of  these 
•cases,  as  will  be  found  upon  an  examination  of  the  record, 
ihe  maker  and  payee  both  resided  out  of  this  state  at  the 
maturity  of  the  cause  of  action  sued  on,  and  when  the  cause 
•of  action  accrued,  and  so  remained  until  an  action  was  barred 
in  and  by  the  laws  of  a  foreign  state  where  the  domicile  ex- 
isted." 

Our  position  also  seems  to  be  fortified  by  the  subsequent 
-enactment  of  section  508  of  the  civil  practice  act  (Comp. 
Laws,  3G03),  in  which  the  legislature  created  an  exception  in 
favor  of  a  citizen  of  this  state  who  has  held  such  cause  of 
^action  from  the  time  it  accrued. 

The  claim  of  citizenship  in  this  state,  made  by  the  respond- 
•ent  in  his  petition  for  a  rehearing,  is,  as  we  believe  upon  the 
showing  made  in  his  own  deposition,  without  merit;  but,  if 
that  claim  were  well  taken,  he  still  fails  to  come  within  the 
section  508,  supra,  in  that  he  has  not  held  the  note  from  the 
time  the  cause  of  action  accrued  thereon. 

The  petition  is  denied. 


Limitations  of  Actions  as  affected  bv  absence  from  the  state  are 
discussed  in  Fisher  v.  Hartley,  48  W.  Va.  339,  37  S.  E.  578,  86  Am. 
St.  Eep.  39,  and  cases  cited  in  the  cross-reference  note  thereto: 
Lamberton  v.  Grant,  94  Me.  508,  80  Am.  St.  Eep.  415,  48  Atl.  127. 
^he  clause  "-when  a  cause  of  action  has  arisen"  should  be  con- 
strued as  meaning  -vN'hen  jurisdiction  exists  in  the  courts  of  a  state 
to  adjudicate  between  the  parties  upon  the  partii'ular  cause  of  action: 
Freundt  v.  Hahn,  24  Wash.  8,  85  Am.  St.  Eep.  939,  63  Pac.  1107.  In 
this  case  it  is  held  that  a  statute  providing  that  " -wduni  a  cause  of 
action    has    arisen    in    another    state    between    nonresidents    of    this 
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state,  and  by  the  laws  of  the  state  where  the  cause  of  action  arose, 
an  action  cannot  be  maintained  thereon  by  reason  of  lapse  of  time, 
no  action  can  be  maintained  thereon  in  this  state,"  does  not  apply 
to  an  action  on  a  note  by  a  resident  of  the  latter  state  against 
a  nonresident,  if,  at  the  time  of  the  execution  of  the  note,  both 
parties  were  nonresidents  and  the  payee  had  taken  up  his  residence 
in  the  state  prior  to  the  maturity  of  the  note. 


FOULKS  ACCELEKATING  AIR  MOTOR  COMPANY  v. 

THIES. 
[26  Nev.  158,  65  Pac.  373.] 

COEPOEATIONS— Fraud  in  Obtaining  Stock  Subscriptions.— 
If  a  person  files  an  application  for  a  patent  and  appoints  attorneys 
to  prosecute  it,  with  authority  to  alter  or  amend  his  specifications, 
and  the  application  for  a  patent  is  granted  after  the  specifications 
have  been  amemled,  and  such  person,  knowing  that  some  amendments 
have  been  offered,  represents,  for  the  purpose  of  securing  a  stock 
subscription,  that  a  patent  according  to  his  original  specifications 
has  been  granted,  such  representations  are  a  "fraud  in  law,  and 
avoid  the  stock  subscription  thus  secaired,  although  he  did  not  know 
that  his  representations  were  false,  believed  them  to  be  true  and  did 
not  make  them  with  intent  to  deceive,     (p.  686.) 

FRAUD — Representations — Knowledge  of  Truth  or  Falsity  of. 
One  who,  without  knowledge  of  the  truth  or  falsity  of  a  material 
representation  made  with  intent  that  another  shall  act  thereon  which 
he  does,  is  guilty  of  fraud,  in  legal  contemplation  if  the  representation 
turns  out  to  be  false,  as  much  as  if  he  knew  it  was  untrue  when  he 
made  it.     (p.   GSvi.) 

FRAUD — False  Representations. — If  a  person  makes  a  material 
representation  in  relation  to  a  matter  susceptible  of  knowledge,  in 
such  manner  as  to  impart  positive  knowledge  of  its  truth,  with 
intent  that  another  shall  rely  upon  such  representation,  this  is  3uflS- 
cient  to  establish  against  him  a  legal  fraud,  if  the  other  does  rely 
upon    it   and   it   jiroves    untrue,     (p.    687.) 

F.  H.  Xorcross  and  Torreyson  &  Summerfield,  for  the  ap- 
pellant. 

Curler  &  Curler,  G.  H.  Foulks,  ^Y.  E.  F.  Deal  and  E.  Tausz- 
ky,  for  the  respondent. 

^''^  BELKXAP,  J.  Action  to  collect  a  call  upon  a  sub- 
scription to  plaintiff's  stock.  In  his  answer  defendant,  amon^ 
other  things,  sets  up,  as  an  equitable  defense  to  the  action, 
that  during  the  month  of  February,  1893,  and  prior  to  the 
twenty-fifth  day  of  Marcli,  John  P.  Foulks  falsely  represented 
to  the  defendant  and  others  that  he  was  the  inventor  and  the- 
owner  of  a  certain  patent  for  an  improvement  in  windmills. 
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the  letters  patent  of  which  had  not  been  issued,  but  would 
shortly  be  issued,  and  when  issued  would  cover  all  the  me- 
chanical features  described  in  the  answer  in  this  case;  that 
defendant,  relying  upon  said  representations,  subscribed  for  a 
certain  number  of  shares  of  the  capital  stock  of  the  plaintiff; 
that  defendant  first  learned  upon  the  dates  mentioned  in  the 
answer  that  the  letters  patent  issued  to  Foulks,  and  subse- 
quently assigned  to  plaintiff,  did  not  embrace  the  mechanical 
principles  claimed  for  it  by  Foulks  in  his  representations  or  in 
his  application  for  a  patent. 

At  the  trial  the  district  court  found  that  upon  March  9, 
1892,  Mr.  Foulks  filed  his  application  for  a  patent  for  an 
improvement  in  air  motors,  and  appointed  Dewey  &  Co.,  of 
San  Francisco,  California,  and  A.  H.  Evans  &  Co.,  of  Wash- 
ington, D.  C,  his  attorneys  to  prosecute  the  same,  and  to  alter 
or  amend  his  specifications,  to  receive  the  letters  patent  when 
Issued,  and  to  transact  all  business  in  the  patent  office  con- 
nected therewith;  that  upon  December  27,  1892,  the  attorneys 
of  Mr.  Foulks  transmitted  to  him  a  copy  of  a  notice  from  the 
patent  office  to  the  effect  that  his  application  for  a  patent 
had  been  examined  and  allowed;  that  while  his  application  was 
pending  several  amendments  were  made  by  his  attorneys,  but 
no  reference  thereto  was  made  by  the  notice,  ^''^  and  'Mr. 
Foulks  was  not  informed  of  the  particulars  in  which  his  ap- 
plication had  been  amended  until  after  the  patent  was  granted. 

It  was  also  found  that  until  subsequent  to  July  15,  1893, 
Mr.  Foulks  believed,  and  did  not  have  any  reason  for  not 
believing,  that  his  application  for  patent  had  not  been  allowed 
by  the  patent  office  as  originally  made  and  filed;  that  he  be- 
lieved his  representations  to  the  defendant  as  to  the  scope  of 
the  patent  were  true,  and  without  any  knowledge  that  they  were 
imtrue  and  without  intent  to  deceive.  It  was  also  found  that 
the  contents  of  the  patent  materially  differed  from  the  represen- 
tations made  concerning  it  by  Mr.  Foulks.  Upon  these  facts, 
the  question  is  whether  or  not  the  representations  were  fraudu- 
lent in  law. 

The  notification  to  Mr.  Foulks  that  his  application  had  l)eon 
approved  should  ])e  considered  in  connection  with  his  authoriza- 
tion of  Dewey  &  Co.,  of  San  Francisco,  and  A.  II.  Evans  & 
Co.,  of  Washington,  to  alter  or  amend  the  specifications.  Un- 
der the  authority  given  his  attorneys,  no  one  could  have  known, 
prior  to  final  action  by  the  patent  office,  the  extent  to  wliich 
the  specifications  had  been  altered  or  amended.     lie  knew  that 
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amendments  had  been  made.  That  fact  may  well  have  excited 
his  inquiry,  and  investigation  would  have  readily  revealed  the 
fact  that  the  patent  office  had  determined  that  Mr.  Foulks^ 
application  infringed  upon  the  Kirkwood  patent,  and  that  his 
attorneys  had  disclaimed  all  rights  conflicting  with  it,  In- 
stead of  making  the  inquiry  which  the  circumstances  suggested, 
he  made  no  effort  to  inform  himself  further.  Afterward,  when 
a  patent  was  allowed,  instead  of  ascertaining  the  extent  to  which 
his  specifications  had  been  altered  or  amended  by  his  attorneys 
under  his  authority,  he  represented  to  defendant  and  others 
that  a  patent,  according  to  the  original  specifications,  had  been 
granted.  Manifestly,  he  did  not  know  whether  his  statement 
were  true  or  false,  and  he,  or  his  successor  in  interest,  is  liable 
if  he  asserted  them  to  be  true  not  knowing  whether  they  were 
true  or  false. 

In  Bennett  v.  Judson,  21  N.  Y.  238,  the  question  was  whether 
representations  could  bo  deemed  fraudulent  unless  they  were 
known  to  be  false.  It  was  held  that  one  who,  without  knowl- 
edge ^'^  of  its  truth  or  falsity,  makes  a  material  representa- 
tion, is  guilty  of  fraud,  in  legal  contemplation,  as  much  as  if 
he  knew  it  to  be  untrue. 

The  decision  in  Bennett  v.  Judson,  21  IST.  Y.  238,  was  subse- 
quently qualified  by  the  case  of  Wakeraan  v.  Dalley,  51  N.  Y. 
35,  10  Am.  Rep.  551,  to  the  extent  that  the  injured  party  is  not 
compelled  to  prove  that  the  person  making  the  representations 
knew  them  to  be  false.  If  he  assume  or  intend  to  convey  the 
impression  that  he  has  actual  knowledge  of  their  truth,  when 
conscious  that  he  has  not  such  knowledge,  it  is  enough :  Rail- 
road Co.  V.  Tyng,  2  Hun,  321;  Wakeman  v.  Dalley,  51  K  Y. 
27,  10  Am.  Rep.'551. 

Judge  Story  'states  the  rule  applicable  to  this  class  of  cases 
as  follows :  "Whether  a  party  misrepresenting  a  material  fact 
knew  it  to  be  false,  or  made  the  assertion  without  knowing 
whether  it  was  true  or  false,  is  wholly  immaterial;  for  the 
affirniation  of  what  one  does  not  know  or  })elicve  to  be  true  is 
ef]nally,  in  morale  and  law,  as  unjustifiable  as  the  affirmaiimi 
of  what  is  known  to  be  positively  false,  and,  even  if  the  party 
innocently  misrepresents  a  material  fact  by  mistake,  it  is 
equally  conclusive,  for  it  operates  as  a  surprise  and  imposition 
upon  the  other  party":  Story's  Equity  Jurisprudence,  193. 

"Accordingly,''  says  Judge  Cooley  in  his  work  on  Torts 
(page  498),  "when  either  of  the  two  parties  to  a  negotiation 
for   the  purchase   of  property   makes   material   representation,'^ 
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of  matters  which  he  avers  or  assumes  to  be  within  his  own 
knowledge,  with  intent  that  the  other  party  shall  act  iipon 
them,  and  these  representations  are  actually  relied  upon  by 
the  other  party  in  completing  the  negotiation,  and  they  prove 
to  be  false,  to  his  injury,  a  court  of  equity  will  treat  the  case 
as  one  of  fraud,  and  give  the  proper  relief,  although  the 
party  making  the  representations  was  not  aware  at  the  time 
of  their  falsity." 

Again,  at  page  501 :  "There  are  numerous  cases  in  which  it 
has  been  held  that  if  a  person  makes  a  material  representa- 
tion in  relation  to  a  matter  susceptible  of  knowledge,  in  such 
a  manner  as  to  import  positive  knowledge  of  its  truth  or 
falsity,  with  intent  that  another  should  rely  upon  such  repre- 
sentation, this  is  sufficient  to  establish  against  him  a  legal 
fraud,  if  the  other  does  rely  upon  it  and  it  proves  untrue. 
The  fraud  here  consists  in  the  reckless  assertion  that  that  is 
*''*'  true  of  which  the  party  knows  nothing,  and  deceiving  the 
other  party  thereby;  and  even  the  actual  belief  of  the  party 
in  the  truth  of  what  he  asserts  is  immaterial,  unless  he  had 
some  apparently  good  reason  for  his  belief,  such,  for  example, 
as  the  positive  statements  of  others  in  whom  he  confided,  and 
was  innocent  of  any  attempt  to  mislead,  or  unless  his  represen- 
tations related  to  matters  of  opinion" :  See  cases  cited  on  page 
501;  8  Am.  &  Eng.  Ency.  of  Law,  642. 

Judgment  reversed,  and  cause  remanded  for  new  trial. 

Fitzgerald,  J.,  concurred  in  the  judgment. 

Massey,  C.  J.,  being  disqualified,  did  not  participate. 

Bv  the  Court.     Rehoarins:  denied. 


One  Who  Makes  a  Representation  without  Ivnowincp  wliothor  it  is 
tiue  or  false,  may  be  as  blaniable  as  though  he  made  it  linowinor  it 
to  be  false.  If,  therefore,  a  person  states  as  of  his  own  knowledge, 
material  faets  susecptible  of  knowledge  which  are  false,  he  is 
guilty  of  fraud:  See  the  monographic  note  to  Cottrill  v.  Krum, 
18  Am.  St.  Kep.  560.  For  this  principle  considered  in  relation 
to  the  sale  of  corporate  stock,  see  Kountze  v.  Kennedv.  147 
K.  Y.  124,  49  Am.  St.  Eep.  651,  41  N.  E.  414;  Prewitt  v.  Trimble, 
92  Ky.  176,  36  Am,  St.  Eep.  5S6,  17  S.  W.  35(>.  And  for  the  dis- 
tinction between  it  and  mere  expressions  of  opinion,  see  Crocker  v. 
Manlev,  164  111.  282,  56  Am.  St.  Eep.  196,  45  X.  E.  577;  Hecht  v. 
Metzler,  14  Utah.  40S,  60  Am.  St.  Kep.  906,  4S  Pac.  37;  Anslev  v. 
Bank  of  Piedmont,  113  Ala.  467,  59  Am.  St.  Ecp.  122,  21  South'  59. 
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STATE  V.  DOUGLAS. 

[26  Nev.  196,  65  Pac.  802.] 

LABCENY,  Whether  Joint  or  Several  Crime. — The  Stealing  ol 
the  Property  of  Different  Persons  at  the  same  time  and  place,  and 
by  the  same  act,  may  be  prosecuted,  at  the  pleasure  of  the  state, 
as  one  offense  or  several  distinct  offenses,     (p.  689.) 

LARCENY. — An  Indictment  charging  the  defendant,  at  the 
same  time  and  place,  with  having  stolen  the  property  of  different 
persons,  charges  but  one  larceny,  one  act  or  offense,  and  is  sufficient, 
and  not  open  to  attack  as  being  duplicitous,  requiring  the  state  to 
elect  on  which  count  it  will  prosecute. .  (p.  690.) 

CRIMINAL  LAW — Accomplice. — A  deputy  sheriff  who  does 
not  participate  in  the  criminal  act,  nor  suggest  or  plan  it,  and  who, 
at  the  suggestion  of  the  real  perpetrator,  consents  to  join  in  the 
ofi^ense,  but  instead  keeps  the  sheriff  fully  informed  as  to  what  is 
transpiring,  is  neither  a  co-conspirator  nor     an  accomplice,     (p.  690.) 

WITNESSES — ^Accomplice. — Under  the  statute  an  accomplice 
is  not  incompetent  as  a  witness,  but  the  weight  to  be  given  to  his 
testimony  is  a  question  for  the  jury,  and  a  conviction  cannot  be 
had  upon  his  uncorroborated  testimony,     (p.  690.) 

TRIAL — Instructions. — It  is  not  error  to  refuse  instructions 
if  there  is  no  evidence  before  the  jury  making  them  applicable, 
even  though  they  contain  correct  statements  of  the  principles  of  the 
law.     (p.   691.) 

TRIAL. — Instructions  not  Embodied  in  the  bill  of  exceptiona 
are  no  part  of  the  record  and  cannot  be  considered  on  appeal,  (p. 
692.) 

Torrcyson  &  Summerfield   and  G.  D.  Pyne,  for  tlio  appellant. 

W.  Woodburn,  attorney  general,  E.  T.  Dupuis  and  F.  M. 
HufTaker,  for  the  respondent. 

203  I^r ASSET,  C.  J.  The  appellant  was  charged  with  the 
crime  of  grand  larceny,  was  tried  and  convicted  thereof,  and 
sentenced  to  imprisonment  in  the  state  prison  for  a  term  of  ten 
years.  He  appeals  from  the  judgment  and  the  order  denying 
his  motion  for  a  new  trial, 

1.  He  complains  that  the  court  erred  in  overruling  his 
demurrer  to  the  indictment.  The  specific  objection  made  by 
the  demurrer  is  that  the  indictment  charges  four  distinct  lar- 
cenies. At  the  proper  time  he  asked  the  court  that  the  state 
be  directed  to  elect  as  to  which  of  the  offenses  charged  he  should 
be  placed  upon  his  trial.  This  request  was  refused,  and  the 
refusal  of  the  court  is  assigned  as  error.  As  the  action  of  tlio 
court  in  overruling  the  demurrer  and  in  refusing  to  direct  the 
state  to  elect  invohes  tlie  same  question,  the  assignments  may 
be  properly  considered  together. 
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The  indictment  charges  that  appellant,  on  or  about  the 
twenty-sixth  day  of  May,  1900,  at  the  county  of  Churchill,  state 
of  Nevada,  unlawfully  and  feloniously  did  steal,  take,  and 
drive  away  a  particularly  described  steer,  of  certain  alleged 
value,  the  property  of  Henry  Thelan;  certain  other  particularly 
described  cattle,  of  certain  alleged  value,  the  property  of  Lee 
Wightman;  certain  other  particularly  described  cattle,  of  cer- 
tain alleged  value,  the  property  of  W.  F.  Kaiser;  and  certain 
other  particularly  described  cattle,  of  certain  alleged  value, 
the  property  of  J.  M.  Douglass. 

If  the  language  used  in  this  indictment  charges  four  dis- 
tinct larcenies,  then,  under  the  provisions  of  our  criminal  prac-- 
tice  act  (Comp.  Laws,  4203),  appellant's  contention  is  tenable, 
and  the  demurrer  should  have  been  sustained,  and  the  request 
for  the  election  should  have  been  granted. 

This  court  has  intimated  that  the  stealing  of  property  of 
different  persons  at  the  same  time  and  place,  and  by  the  same 
act,  may  be  prosecuted,  at  the  pleasure  of  the  state,  as  one 
^^^  offense  or  several  distinct  offenses :  State  v.  Lambert,  9 
Nev.  334. 

Wliile  the  authorities  bearing  upon  the  rule  that  such  lar- 
ceny may  be  prosecuted  as  one  offense  are  not  uniform,  yet 
we  are  of  tbe  opinion  that  the  weight  of  authority,  considered 
with  reference  to  reason  and  with  the  statute  defining  larcen}', 
is  against  the  claim  of  appellant. 

In  a  strong  and  well-reasoned  case,  in  which  a  large  number 
of  authorities  are  collected  and  cited  against  appellant's  con- 
tention, the  supreme  court  of  Indiana  uses  the  following  lan- 
guage, which  we  quote  with  approval :  "We  recognize  no  good 
reason  to  depart  from  what  may  be  considered  the  greaf  cur- 
rent of  authority,  and  hold  the  pleading  in  question  bad,  when 
it  can  reasonably  be  said  that  it  discloses  tliat  the  larceny  com- 
plained of  was  but  a  single  act  or  transaction  in  violation  of 
the  law  against  larceny,  altliough  the  property  which  was  the 
subject  of  the  crime  belonged  to  several  different  persons.  The 
particular  ownership,  as  charged  in  the  pleading,  of  the  money 
stolen,  did  not  give  character  to  the  act  of  stealing,  but  was 
merely  a  part  of  the  description  of  the  particular  crime  charged 
to  have  been  committed.  Tlie  information,  prima  facie,  un- 
der the  circumstances,  can  be  said  to  charge  but  one  offense 
against  tlie  state,  and  is  not  open  to  the  objection  that  it  is  bad 
for  duplicity" :  Furnace  v.  State,  153  Ind.  93,  54  X.  E.  441. 

Am.    St.    Rep.,    Vol.    99  -44 
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This  is  a  later  case  tlian  Joslyn  v.  State,  128  Ind.  IGO,  25 
Am.  St.  Rep.  425,  27  N.  E.  492,  cited  by  appellant,  and  over- 
rules that  case. 

It  seems  to  ns  that  the  language  used  in  the  indictniont  in 
the  case  at  bar,  charging  the  defendant,  at  tlie  same  time  and 
place,  with  having  stolen  the  property  of  different  persons, 
charges  but  one  offense,  one  act  or  transaction  in  violation  of 
law,  and  fills  the  measure  required  by  the  sixth  subdivision 
of  section  243  of  the  criminal  practice  act  (Comp.  Laws,  420S), 
by  which  an  indictment  is  declared  sufficient  when  the  aet 
charged  is  clearly  and  distinctly  set  forth  in  ordinary  and  con- 
cise language  without  repetition,  and  in  such  manner  as  to  en- 
able a  person  of  common  understanding  to  know  what  is  in- 
tended. Xot  only  does  the  indictment  sufficiently  charge  one 
act  of  larceny  by  which  the  property  of  different  ])ersons  was 
taken,  but  the  evidence  submitted  to  the  jury  shows  that 
-^"*  there  was  but  one  offense  committed.  The  witness  King, 
to  whom  appellant  made  his  confession  Avhile  still  in  possession 
of  part  of  the  stolen  property,  testified  that  ap])ellant  stated  to 
liim  that  he  rode  down  in  the  night  and  sorted  out  of  a  band 
of  cattle  the  eighteen  head,  and  drove  tlioiu  away. 

2.  During  the  progress  of  the  trial  one  Joe  King  was  called 
as  a  witness,  and  testified  to  a  confession  made  to  him  by  ap- 
pellant. The  appellant  asked  tlie  court  to  strike  the  testimonv 
given  ])y  King  from  the  record,  for  the  reason  tliat  it  appeared 
tliat  I\ing  was  a  co-conspirator  in  the  commission  of  tho  crime 
charged.  The  refusal  of  the  court  to  strike  out  is  assigned  as 
error.  The  record  does  not  show  that  the  witness  was  a  ""co- 
cons])irator."  within  the  meaning  of  that  term,  lie  did  not 
participate  in  the  criminal  act.  and  did  not  suggest  or  plan  it. 
It  does  show  that  the  appellant  planiu'd  and  committed  tlie 
crime.  It  further  shows  that  he  suggested  the  commission  of 
the  crime  to  the  witness,  who  had.  in  anticijiation  of  some  suc-n 
suggestion,  ])een  appointed  a  deputy  shei-ill  l)y  the  slieriff  of 
Lyon  county,  and  was  acting  as  such,  without  the  knowledge  of 
the  a])))ellant,  when  ap])ellant  invited  him  to  join  in  tlie  com- 
mis>ion  of  the  crime  of  larceny;  that  the  witness  consented  to 
join  in  the  offense.  Itut  did  not,  and  kept  his  principal,  the 
sliei'ilf.  fully  informed  as  to  what  was  transpiring  l)etween  liijti 
and    a])pel]ant. 

It  also  shows  that  all  that  was  done  or  said  bv  the  witness 
was  without  criminal  ])ur])Ose  or  intent,  lie  was  not.  under 
the    facts    shown,    eitlicr    a    co-con-pi I'afor    or    accomplice,    and 
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his  evidence  should  not  be  treated  as  such :  Campbell  v.  Com- 
monwealth, 84  Pa.  St.  187;  Wright  v.  State,  7  Tex.  App.  574, 
32  Am.  Rep.  599;  People  v.  Farrell,  30  Cal.  316. 

But  if  it  were  even  shown  or  admitted  that  the  witness  King 
was  an  accomplice,  that  fact  does  not  render  him  incompetent  to 
give  testimony  under  our  statute :  Comp.  Laws,  4667. 

The  weight  to  be  given  to  his  testimony  is  a  question  for 
the  jury,  under  proper  instructions,  subject,  however,  to  the 
statutory  restriction  (Comp.  Laws,  4330)  that  a  conviction 
cannot  be  had  upon  the  uncorroborated  testimony  of  such  ac- 
complice. It  was  not  error,  therefore,  to  refuse  to  strike  out 
the  testimony  of  King. 

'*^^  3.  The  appellant  requested  the  court  to  instruct  the  jury 
that  the  officers  of  the  law  should  never  encourage  and  assist 
parties  to  commit  crime,  in  order  to  arrest  and  have  them 
punished  for  so  doing;  that  it  is  their  duty  to  prevent  crime, 
instead  of  lending  aid  and  encouragement  in  carrying  it  out, 
and  in  this  case  the  officers  of  the  law,  instead  of  laying  a 
plan  to  have  defendant  commit  the  crime  as  charged,  if  the 
jury  believed  from  the  evidence  that  they  did  lay  sucli  plan, 
should  have  taken  all  steps  in  their  power  to  prevent  the  com- 
mission of  the  offense.  The  refusal  of  the  court  to  give  this 
instruction  is  assigned  as  error. 

It  is  settled  by  the  decisions  of  this  court  that  it  is  not  error 
to  refuse  instructions,  if  there  is  no  evidence  before  tlie  jury 
making  them  applicable,  even  though  such  instructions  con- 
tained correct  statements  of  the  principles  of  the  law :  State  v. 
^Yaternlan,  1  Xev.  543;  State  v.  Squaircs,  2  Xev.  226;  State 
v.  Ah  Loi,  5  Xev.  99. 

It  is  sufficient,  without  passing  upon  the  correctness  of  the 
rule  of  law  contained  in  the  instruction  asked,  to  say  that  this 
instruction  was  not  applicable  to  the  facts  of  the  case  at  bar. 

We  believe  the  evidence  shows  conclusively  that  neither  the 
sheriff  nor  his  deputy  suggested  the  commission  of  the  crime. 
It  further  shows  that  neither  of  these  officers  assisted  in  the 
commission  of  the  crime,  and  that  whatever  plan  was  laid  for 
the  commission  of  the  theft  was  solely  and  exclusively  the 
plan  of  the  ap])ellant,  and  by  him  alone  carried  into  effect. 

4.  Whether  or  not  there  is  any  merit  in  the  claim  that  the 
court  ei'red  in  refusing  to  give  the  instruction  relating  to  the 
testimony  of  detectives  is  not  before  us.  It  a])pears  from  the 
action  of  the  court  in  refusing  to  give  the  instruction  that  it 
had  been  given  in  substance,   and  the  record  fails  to  affirma- 
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'tively  show  that  such  was  not  the  fact.  Whatever  instructions 
were  given  by  the  court  are  not  properly  brought  here,  and 
under  the  rule  announced  in  State  v.  Maher,  25  Nev.  465,  62 
Pac.  236,  there  is  nothing  for  us  to  consider. 

5.  "We  cannot  consider  the  objections  to  instructions  given 
l)y  the  court.  These  instructions,  not  having  been  embodied 
in  the  bill  of  exceptions,  are  no  part  of  the  record:  State  v. 
Forsha,  8  Nev.  137;  State  v.  Burns,  8  Nev.  251;  State  v. 
Rover,  11  Nev.  343;  State  v.  Maher,  25  Nev.  465,  62  Pac.  236. 

206  j^Q  error  having  been  shown,  the  judgment  and  order 
will  be  affirmed. 


The  Crime  of  Larceny  is  the  subject  of  a  monographic  note  to  People 
V.  Miller,  88  Am.  St.  Kep,  559-608.  The  theft  of  several  articles 
at  one  and  the  same  time  and  place  constitutes  but  one  offense,  though 
they  belong  to  different  persons;  it  is  otherwise,  however,  if  the 
theft  is  at  different  and  distinct  times  and  places  on  the  same  ex- 
pedition, from  the  same  or  different  owners:  State  v.  Emery,  68 
Vt.  109,  54  Am.  St.  Eep.  878,  34  Atl.  432;  State  v.  Maggard,  160  Mo. 
469,  83  Am.  St.  Rep.  484,  61  S.  W.  184. 

The  Sufficiency  of  Accomplice  Testimnmj  to  sustain  a  conviction  is 
considered  in  the  monographie  note  to  Stone  v.  State,  98  Am.  St. 
Bep.   158-180. 


WAT.SII  V.  WALLACE. 
[26  Nev.  299,  67  Pac.  914.] 

STIPULATIONS— Construction. — A  stipulation  that  within 
forty  days  appellant  may  make  application  for  additional  findings, 
tile  and  serve  notice  of  intention  to  move  for  a  new  trial,  and  file 
and  serve  statement  on  motion  therefor,  allows  performance  of  any 
of  the  acts  mentioned  within  the  forty  days,  notwithstanding  the 
statute  provides  that  the  statement  on  motion  for  a  new  trial  must 
be  filed  within  five  days  after  notice  of  intention  to  move  therefor, 
(p.  694.) 

RIPARIAN  RIGHTS.^The  Doctrine  of  Riparian  rights  docs 
not   prevail  in  Nevada,      (p.   099.) 

WATER — ^Appropriation  of. — To  constitute  a  valid  npiiropria- 
tion  of  water  there  must  be  an  actual  diversion  thereof,  with  intent 
to  apply  it  to  a  beneficial  use,  followed  by  an  application  to  surh 
use   within    a    reasonable    time.      (p.    699.) 

WATERS — Appropriation — Cutting  Grass— Grazing  Land. — 
A  settlement  upon  land  along  a  river,  having  it  surveyed,  or  mark- 
ing its  boundaries  and  cutting  wild  grass  therefrom,  produced  l)y  the 
overflow  of  such  river,  and  grazing  the  land,  does  not  constitute  an 
appropriation   of  any  ])art  of  the   water  of   the   river,      (p.  700.) 

JUDGMENTS — Indefinite. — If  all  appropriators  of  water  are 
before  the  court  asking  that  their  respective  rights  be  determined, 
and   such  rights  are   capable   of   ascertaiiuiient,  a  decree,  based   upon 
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indefinite  findings,  which  does  not  determine  the  essential  rights  of 
all  the  parties,  and  leaves  a  material  part  of  the  controversy  unde- 
termined, cannot  be  upheld  on  appeal,     (p.  703.) 

P.  M.  Bowler,  Jr.,  and  Bigelow  &  Dorsey,  for  the  appellaDts. 
H.  Mayenbaum  and  J.  B.  Egan,  for  the  respondents. 

320  MASSEY,  C.  J.  The  preliminary  motion  to  strike  out 
the  statement,  interposed  by  respondents  in  the  district  court 
and  renewed  in  this  court,  involves  the  construction  of  a  stipu- 
lation between  the  parties  entered  into  on  the  day  the  findings 
were  filed  and  the  judgment  rendered. 

The  stipulation,  inter  alia,  provides  that  all  proceedings  in 
the  action  shall  be  stayed  until  tbe  thirtieth  day  of  November, 
1900,  and  that  within  forty  days  thereafter  the  appellants  may 
make  application  for  additional  findings,  file  and  serve  notice 
of  intention  to  move  for  a  new  trial,  and  file  and  serve  the 
statement  on  motion  for  a  new  trial. 

The  notice  of  intention  was  filed  and  served  on  the  twenty- 
sixth  day  of  October,  1900.  and  the  proposed  statement  on 
motion  for  new  trial  was  filed  and  served  on  tlie  fifth  day  of 
January,  1901. 

^^^  It  is  claimed  by  the  respondents  that,  while  under  the 
stipulation,  the  notice  of  intention  may  be  filed  at  anv  time 
before  the  expiration  of  the  forty  days,  the  relative  time  for 
filing  the  statement  on  motion  for  a  new  trial  provided  by 
the  civil  practice  act  (Comp.  Laws,  3292),  after  the  filing  of 
the  notice  of  intention,  was  not  changed  by  the  stipulation, 
and  therefore,  the  statement  not  having  been  filed  within  tive 
days  after  filing  and  serving  the  notice  of  intention,  it  should 
be  disregarded  and  stricken  out. 

It  is  a  general  rule  that  stipulations  between  parties  should 
receive  a  fair  and  liberal  construction,  in  harmony  with  the 
apparent  intention  of  the  parties  and  the  spirit  of  justice, 
and  in  the  furtherance  of  fair  trials  upon  the  merits,  rather 
than  a  narrow  and  technical  one,  calculated  to  defeat  the 
purposes  of  their  execution,  and,  in  all  cases  of  doubt,  tliat 
construction  should  be  adopted  which  is  favorable  to  tlie  party 
in  whose  favor  it  is  made:  O'Xeale  v.  Cleaveland,  3  Nev.  485; 
Insurance  Co.  v.  Harris,  97  U.  S.  331;  Sweeney  v.  Great  Falls 
etc.  Ey.  Co.,  11  Mont.  523,  29  Pac.  15;  20  Ency.  of  PI.  &  Pr. 
657   et  seq. 

Under  this  rule  it  is  clear  to  us  that  the  construction  con- 
tended for  by  respondents  is  too  narrow  and  technical.     The 
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appellants  were  not  bound  to  perform  any  one  or  all  of  the 
acts  covered  by  the  stipulation  at  any  specified  time.  They 
could,  we  believe,  under  a  liberal  construction  in  the  order 
named,  perform  any  or  all  of  the  acts  at  any  date  within  the 
time  limited.  To  hold  as  contended  by  respondents  would, 
it  seems  to  us,  necessitate  the  interpolation  of  language  not 
found  in  the  stipulation;  and,  if  such  had  been  tlie  intention  of 
the  parties,  it  was  useless  and  absurd  to  have  included  in  tlic 
stipulation  any  matter  relating  to  the  time  of  filing  and  serv- 
ing the  statement  on  motion  for  a  new  trial.  The  intention  of 
the  parties,  manifest  from  the  language  used,  was  that  the 
stipulation  should  stand  in  lieu  of  the  provisions  of  the  statute 
regulating  these  matters. 

The  case  of  State  v,  Cheney,  24  Nev.  222,  52  Pac.  12,  cited 
by  respondents  in  support  of  their  contention,  is  not  in  point, 
and  the  reading  of  the  facts  of  that  case  is  sufficient  to  distin- 
guish it  from  the  case  at  bar,  without  discussion.  The  motion 
to  strike  out  will,  therefore,  be  denied. 

The  respondents  brought  this  action  against  appellants  for 
^^^  the  restitution  of  the  waters  of  Eeese  river,  and  to  restrain 
and  enjoin  them  from  diverting  any  of  the  waters  thereof,  and 
from  preventing  the  usual  natural  flow  of  the  waters  thereof,  or 
any  portion  thereof,  from  flowing  to  the  lands  of  respondent'^. 
The  complaint  also  contains  a  general  pravor  for  e<]uitable  re- 
lief. 

Omitting  all  formal  parts  of  the  complaint,  tlio  matters  per- 
tinent to  the  question  considered  on  this  aj^peal,  as  alleged,  are 
tliat  the  respondent  Walsh  and  his  predecessors  in  interest  w('r'\ 
and  had  been  since  the  fifteenth  day  of  ]\rarch.  18G3,  the  ownov> 
and  in  the  possession  of  certain  tracts  of  land  containing  four- 
teen hundred  acres;  that  the  respondent  A.  P.  ^faestr(>tti  and 
his  prod'vossors  in  interest  were,  and  liad  been  since  said  date, 
the  owners  and  in  possession  of  certain  tracts  of  land  contain- 
ing four  lumdrod  and  eighty  acres;  tliat  tlie  rcsjjondents  Jatnes 
and  Margaret  Pyan  and  their  predecessors  in  interest  were,  and 
had  been  since  said  date,  tlie  owners  and  in  the  possession  of 
certain  tracts  of  land  containing  four  hundi'cd  acres;  that  tlie 
re.-})on(]ent  L.  F.  ^Maestretti  and  his  predecessors  in  intc-resl 
were,  and  lind  been  since  said  date,  the  ownei's  and  in  tbe  i)os- 
session  of  ceriain  tracts  of  land  containing  eight  hundred  acres; 
that  the  respondent  ]\lrs.  Bircham  and  her  ])re(lecessoi-s  in  in- 
terest were,  and  had  been  since  said  date,  the  owners  and  in 
p,)^>;ession   of  certain  tracts  of   land  containing  four  hundred 
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acres — all  of  which  lands  are  situated  upon  Reese  river.  Lander 
county,  Nevada;  that  said  lands  have  been  used  during  all  said 
times  for  agricultural  purposes;  that  Reese  river  has  from  time 
immemorial,  until  the  diversions  by  the  appellants  in  1897, 
flowed  over,  through,  and  across  said  lands;  that  from  the  fif- 
teenth day  of  March,  1863,  until  the  diversions  made  by  appel- 
lants aforesaid,  respondents  and  their  predecessors  in  interest 
appropriated  and  used  the  waters  of  the  river  for  irrigating 
and  flowing  over  and  through  said  lands,  thereby  raising  crops 
of  grass,  hay,  and  vegetables ;  that  the  appellants  claim  and  as- 
sert rights  to  the  waters  of  the  river,  which  claims  and  asser- 
tions are  alleged  to  be  subordinate  and  subject  to  the  rights 
of  the  respondents;  that  the  diversions  of  the  water  by  appel- 
lants since  1897  have  been  wrongful;  and  that  appellants 
threaten  to  continue  the  same. 

The  answer  denied  the  material  averments;  set  up  prior 
323  rigj-its  to  all  the  water  of  Reese  river  by  appropriation,  and 
other  matters  not  material  to  the  questions  considered  and 
determined  on  this  appeal.  The  findings  and  decisions  were 
for  the  respondents.  A  motion  for  a  new  trial  was  interposed 
and  denied,  and  this  appeal  is  taken  from  the  order  denying  the 
motion. 

The  court  found,  among  other  matters,  that  Reese  river 
had  from  time  immemorial,  and  until  the  diversions  by  appel- 
lants, flowed  over,  through,  and  across  the  lands  of  respond- 
ents; that  on  the  fifteenth  day  of  March,  1863,  the  respondents 
and  their  predecessors  in  interest  had  appropriated  and  used 
the  waters  of  Reese  river  "in  sufficient  quantity"  for  irrigating 
and  flowing  over  part  of  tlieir  land.  The  court  did  not  find  tlio 
quantity  of  water  appropriated  by  any  or  all  of  the  respondents, 
or  that  respondents  had  appropriated  all  the  waters  of  the 
river.  The  decision  followed  the  findings,  and  a  decree  was 
entered  perpetually  enjoining  the  appellants,  and  each  ol 
them,  their  agents,  etc.,  "from  diverting  any  of  the  water  of 
Reese  river,  and  from  in  any  way  interfering  witli  said  water 
in  such  manner  as  to  prevent  said  water  from  flowing  on  tlic 
lands  of  respondents  in  sufficient  quantity  to  irrigate  the 
same." 

From  a  large  mass  of  matter  contained  in  a  vohmiinou.s 
record  we  glean  the  following  established  facts,  whicli  appear 
not  to  be  controverted,  and  which  must  control  tlie  questions 
which  are  clearly  presented  under  a  part  of  the  assignments 
considered  by  the  court : 
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Eeese  river  has  its  source  in  the  mountains  of  Nye  county, 
and  flows  northerly  into  Lander  county.  The  lands  mentioned 
in  this  proceeding  lie  along,  upon,  or  in  the  vicinity  of  said 
river.  The  quantity  of  water  flowing  in  the  river  is  variable, 
dependent  upon  the  amount  of  snow  and  rain  falling  upon  its 
watershed  at  its  head  and  along  its  course,  and  the  watersheds 
of  its  tributaries,  during  the  various  seasons. 

The  evidence  does  not  show  the  quantity  of  water  usually 
flowing  in  this  stream,  further  than  at  some  periods  there  was 
sufiicient  for  all  the  parties  claiming  rights  thereto  in  this^ 
proceeding,  and  at  other  times  the  quantity  was  insuflicient  to 
meet  the  claims  of  all. 

Several  miles  above  respondents'  lands  the  river  divides 
^'*  into  two  forks,  called  the  east  and  west  forks.  The  re- 
spondents' lands  lie  along  or  upon  the  east  and  west  forks  of 
the  river,  and  the  lands  of  the  appellants  are  several  miles  south 
and  above  the  lands  of  respondents,  and  along  the  channel 
of  the  river  above  and  near  where  it  divides  into  two  forks. 

The  appellants  and  their  predecessors  in  interest  settled 
upon  the  lands  mentioned  in  their  complaint  in  1862  and  1863. 
The  predecessors  in  interest  of  some  of  the  respondents  settled 
on  lands  along  the  river  a  little  later,  but  about  the  same  time 
that  the  lands  of  appellants  were  settled.  The  settlers  upon  the 
lands  claimed  by  respondents  had  their  several  holdings  sur- 
veyed, marked  the  boundaries  thereof,  and  protected  the  same 
to  some  extent  by  making  so-called  ditch  fences. 

The  ditches  thus  made  were  not  for  the  purpose  of  irrigation, 
and  were  not  so  used  for  many  years  after  and  until  other  rights 
of  both  respondents  and  appellants  had  been  acquired  to  the 
waters.  The  settlers  upon  respondents'  land  found  wild  grasses 
growing  thereon  at  the  time  of  their  settlement,  suitable  for 
hay  and  grazing,  and  cut  and  grazed  the  same  for  a  number  of 
years.  Up  to  1869  whatever  hay  and  grass  grew  upon  these 
lands  was  produced  by  the  natural  overflow  of  the  waters  of 
Eeese  river,  and  waters  flowing  from  springs  upon  part  of  tlie 
holdings. 

No  attempt  was  made  to  divert  any  of  tlie  waters  of  Eeese 
river  for  the  purpose  of  irrigation  until  1869,  when  the  ditch 
marked  on  respondents'  map  by  the  figures  1,  2,  and  3,  taken 
from  the  so-called  west  fork,  above  the  lands  now  held  by  Eyan 
and  Maestretti,  was  commenced.  This  ditch  was  not  completed 
until  many  years  after  its  commencement,  and  it  appears  from 
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the  evidence  that  no  water  has  run  through  a  part  of  this  ditch 
since  1891. 

As  to  the  Walsh  lands,  it  appears  from  the  testimony  of  the 
respondent,  Walsh,  that  no  diversions  were  either  made  or  at- 
tempted until  1870,  and  that  the  diversions  made  for  the  pur- 
poses of  irrigating  his  lands  cover  the  period  from  1870  to 
1884.  It  is  shown  hy  his  testimony  that  he  helped  make  the 
ditch  marked  "E  to  F'^  on  respondents'  map  in  1870;  the  ditch 
marked  "J  to  K"  on  the  same  map,  it  appears,  was  ^'^  com- 
menced and  made  about  the  same  time;  the  ditch  marked  on 
the  same  map  "L  to  X"  was  commenced  in  1874  or  1875;  and 
the  ditch  marked  "G  to  H"  was  made  in  1884;  and.  according 
to  his  statement,  the  last-named  ditch  was  made  principally  for 
the  purpose  of  drainage,  and  used  afterward  for  the  purpose  of 
drainage  and  irrigation. 

It  nowhere  appears  in  the  testimony  what  the  size  of  any  one 
of  these  ditches  was,  or  what  is  or  was  the  carrying  capacity  of 
any  one. 

As  to  diversions  of  water  for  the  purpose  of  irrigating  the 
Eyan  and  Maestretti  land,  other  than  the  attempted  diversion  by 
the  ditch  marked  "1,  2,  and  3,"  above  referred  to,  it  appears 
that  a  dam  at  a  point  marked  "7"  on  the  map  was  constructed 
in  1869,  and  a  ditch  taken  from  the  dam  to  a  point  marked  "8"' 
thereafter. 

It  also  appears  that  some  dams  were  also  placed  in  what  is 
called  the  "Sampson  slough,"  running  through  these  lands.  It 
also  appears  that  in  the  '70's  one  part  of  the  ditch  made  to  mark 
the  boundary  of  the  west  line  of  the  Eyan  place  was  used  to 
irrigate  part  of  the  land. 

The  facts  regarding  the  first  diversion  of  water  for  the  pur- 
jio.-c  of  irrigating  the  Maestretti  land,  formerly  held  by 
Bircham  and  Wallace,  is  of  the  most  meager  character. 

It  appears  that  S.  B.  Wallace,  the  former  owner  of  this  tract, 
after  lie  and  Bircham  had  divided  their  holdings,  in  18G9,  con- 
structed two  dams  and  turned  water  onto  his  meadow  land,  but 
it  is  uncertain  whetlier  this  water  had  its  source  in  the  river  or 
in  certain  springs.  The  date  of  the  first  diversion  upon  the 
Bircham  land  is  left  by  the  evidence  to  Ije  conjectured. 

Some  time  between  1SG3  and  18G9  it  appears  that  a  dam 
was  constructed  in  tlie  so-called  west  fork  of  Eeese  river,  above 
the  Bircham  house. 

Whether  the  diversion  so  made  was  continued  or  abandoned 
is  a  matter,  also,  of  doubt,  as  it  appears  from  the  testimony 
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of  tlie  witness  Camphell  that,  for  a  period  of  twenty  years  or 
more  before  the  trial  of  this  action,  water  to  irrigate  the 
Bircham  land  was  diverted  by  a  dam  in  the  river  about  twelve 
miles  above  the  Bircham  ranch. 

It  IS  not  necessary  to  fully  state  the  facts  as  to  the  diversions 
^-**  made  by  the  various  appellants,  but  only  such  facts  as 
illustrate  the  question  discussed  and  decided  need  be  stated. 
The  appellant  Daniel  T.  Wallace  purchased  the  so-called  Mc- 
Quitty  place,  above  respondents'  lands,  in  1870,  and  by  means 
of  dams  and  ditches  diverted  water  for  irrigation.  Whether 
these  dams  and  ditches  had  been  made  and  so  used  before  his 
purchase  of  the  land  is  uncertain. 

In  1873  Wallace  located  another  ranch  higher  up  on  the 
river,  and  started  to  construct  a  ditch  for  the  purpose  of  irri- 
ffating  this  ranch.  In  1877  he  transferred  his  diversion  of 
water,  under  the  advice  of  counsel,  from  the  McQuitty  place 
to  his  upper  ranch,  as  it  appears  that  the  amount  of  water  used 
on  the  ]\IcQuitty  ranch  would  irrigate  much  more  land  upon  the 
upper  ranch. 

Fred  Ahlers,  whose  administrator  is  one  of  the  appellants, 
settled  upon  Eecse  river  in  18()4,  and  commenced  farming  that 
year.  He  made  diversions  of  the  water  of  the  river  for  the  pur- 
pose of  irrigation,  but  the  dates  of  such  diversions  and  the 
amounts  of  water  so  diverted  are  not  shown  by  tlio  testimony. 
The  appellants  Charles  Ahlers  and  Hess  claim  rights  thi-ougl\ 
Fred  Ahlers,  deceased.  Mc^Iahon  started  farming  on  licese 
river  in  1864,  and  that  year  put  under  cultivation  eight  acres, 
but  the  dates  and  amounts  of  diversions  made  by  him  are  not 
-liown  by  tlie  testimony. 

The  above  facts  are  sufficient,  as  above  stated,  to  illustrate 
the  question  considered  and  determined  by  this  court,  and 
furnish  a  sufficient  basis  for  its  conclusion.  It  is  well  to  note 
here  that  the  record  does  not  disclose  the  quantity  of  water 
diverted  at  any  time,  by  any  means,  by  any  one  or  all  of  the 
parties  to  tliis  action.  Xeither  does  it  show  the  quantity  sutli- 
ciont  or  necessary  to  irrigate  the  lands,  or  any  part  of  tlie  lands, 
(if  respondents,  as  found  ])y  tlie  court.  Xeither  is  tliere  any 
>liowing  in  tlie  record  from  which  these  facts,  or  any  one  of 
lliese  facts,  could  lie  ascoi'tained  by  any  known  jirocoss. 

C'oun.-el.  under  the  manv  assignments  made,  liave  discussed 
in  their  briefs  nearly  the  entire  subject  matter  of  the  law  of 
irrigation  pi'evailing  in  the  arid  and  semi-arid  states;  but,  as 
v.e  view  tlie  matter,  it  is  neee>sai'y  to  consider  only  such  ques- 
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tions  as  are  plainly  and  sharply  made  under  the  assignment 
^^'^  that  the  findings  and  decision  of  the  court  are  contrary  to, 
and  not  supported  by,  the  evidence,  and  contrary  to  law.  The 
other  questions,  for  various  reasons  appearing  in  the  record, 
the  presentation  of  which  would  unnecessarily  lengthen  this 
opinion,  have  been  considered,  but  will  not  be  determined. 

It  is  evident  from  the  facts  recited  that  the  finding  of  the 
court  fixing  the  date  of  the  appropriation  of  respondents  on 
the  fifteenth  day  of  March,  1863,  is  contrary  to  botli  the  law  and 
the  evidence. 

This  conclusion  involves  directly  the  question  as  to  what 
constitutes  an  appropriation  of  water,  as  used  in  the  decisions 
of  this  court  and  the  laws  of  this  state  as  they  have  existed  and 
now  exist. 

Under  two  rules  of  the  law  may  rights  to  use  of  water  flow- 
ing in  a  natural  stream  be  acquired — under  the  rule  of  riparian 
rights  and  under  the  rule  of  appropriation. 

It  is  conceded  by  counsel  in  this  action,  and  it  has  been  held 
by  this  court,  that  the  doctrine  of  riparian  rights  is  so  unsuited 
to  the  conditions  existing  in  the  state  of  Nevada,  and  is  so 
repugnant  in  its  operation  to  the  doctrine  of  appropriation,  that 
it  is  not  a  part  of  the  law,  and  does  not  prevail  here. 

In  order,  therefore,  to  constitute  a  valid  appropriation  of 
water,  within  the  meaning  of  that  term  as  understood  by  the 
decisions  of  this  court  and  the  laws  of  the  state,  and,  as  we 
believe,  by  the  decisions  of  the  courts  and  laws  of  other  states 
in  the  arid  region,  there  must  be  an  actual  diversion  of  tlio 
tame,  with  intent  to  apply  it  to  a  beneficial  use,  followed  l)y 
an  application  to  such  use  within  a  reasonable  time:  ]\IcI)o]uiId 
V.  Bear  River  Min.  Co.,  13  Cal.  220;  Larimer  Co.  E.  Co.  v. 
People,  8  Colo.  614,  9  Pac.  794;  Fort  Morgan  Land  etc.  Co. 
V.  8outh  Platte  Ditch  Co.,  18  Colo.  1,  36  Am.  St.  Rep.  259, 
30  Pac.  1032;  Lowe  v.  Rizor,  25  Or.  551,  37  Pac.  82;  Nevada 
Ditch  Co.  V.  15ennett,  30  Or.  59.  60  Am.  St.  Rep.  777,  45  Pac. 
472;  Offield  v.  Ish,  21  Wash.  277,  57  Pac.  809;  Farmers'  etc. 
Reservoir  Co.  v.  Southworth,  13  Colo.  Ill,  21  Pac.  1030;  Sim- 
mons v.  ^Yintfn•s,  21  Or.  35.  28  Am.  St.  Rep.  727.  27  Pac.  7; 
Cliarnock  v.  Iliguerra,  111  Cal.  473,  52  Am.  St.  Ri'p.  195,  44 
Pac.  171. 

While  this  court  has  never  been  requiin^l  in  its  fl(M-isions  to 
thus  formally  state  the  rule,  yet  an  examination  oF  the  various 
cases  which  have  been  before  it,  and  the  large  number  of  legis- 
lative acts,   state  and  territorial,    sliows    an    actual    diversion 
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*^®  of  water  to  be  one  of  the  essential  elements  of  an  appropria- 
tion, within  the  meaning  of  that  term. 

Under  the  rule  announced  above,  the  rights  of  the  respond- 
ents to  the  use  of  the  waters  of  Eeese  river  did  not  have  their 
inception  on  the  fifteenth  day  of  JMarch,  1863.  Their  rights 
were  not  initiated  by  settlement  npon  the  land,  by  having  the 
same  surveyed,  or  by  marking  the  boundaries  thereof.  No 
actual  diversion  was  made  on  that  date,  or  attempted  on  that 
date,  and  for  a  period  of  several  years  after,  as  appears  from 
the  facts  stated.  Cutting  wild  grass  produced  by  the  overflow 
of  the  river,  or,  as  expressed  by  the  witnesses,  by  the  water 
of  Eeese  river  coming  down  and  spreading  over  the  land,  was 
not  an  appropriation  of  that  water,  within  the  meaning  of  that 
term. 

Neither  was  the  grazing  of  the  land  an  appropriation  of 
the  water,  under  the  facts.  The  established  facts  as  to  the  use 
of  the  waters  of  the  river  by  respondents  from  1863  to  1869, 
under  the  averments  of  paragraphs  14  and  15,  as  to  the  flow- 
ing of  Reese  river,  and  its  appropriation  and  use,  is  the  mere 
assertion  and  proof  of  riparian  rights,  if  anything;  and  all 
parties  concede  that  that  rule  does  not  prevail  in  Nevada. 

If  these  facts  should  be  held  to  constitute  a  valid  appropria- 
tion of  water,  within  the  meaning  of  that  term,  then,  under 
the  contention  of  counsel  that  Reese  river  is  a  well-defined 
stream,  with  banks,  bed,  and  cliannel,  flowing  over,  through 
and  upon  respondents'  land,  would  the  channel  have  to  run 
full  of  water  before  respondents  could  obtain  the  quantity  of 
their  appropriation,  and  before  subsequent  appropriators  could 
acquire  rights  tliereto,  thus  entailing  a  wasteful  use  of  that 
w^hich  is  so  essential  and  necessary  to  the  welfare  and  develop- 
ment of  the  state? 

This  leads  up  to  another  important  question  presented  by 
the  assignments,  involving  the  award  of  the  injunction  under 
the  findings  and  facts.  It  appears  that  tlie  inception  of  the 
rights  of  the  respondents  to  the  waters  of  the  Reese  river  was 
not  of  the  same  date,  but  at  different  dates.  It  appears  that 
the  rights  of  the  respondent  Walsh  and  the  appellant  Wallace 
were  initiated  at  or  al)out  the  same  time.  The  first  diversion 
by  Walsh  was  made  by  his  predecessor,  ^'^'-^  Crowley,  in  1870. 
Other  diversions  made  by  himself  and  Crowley  after  his  pur- 
chase of  Crowley's  rights,  if  he  purchased  those  rights,  were 
made  at  intervals  from  1870  to  1884. 
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As  early  as  1870  tlie  appellant  D.  T.  Wallace  appropriated 
water  from  Eeese  river  on  the  McQuitty  place,  if  McQuitty 
had  not  made  the  appropriation  before  Wallace  became  his 
vendee.  In  1873  Wallace  made  a  further  appropriation  on  his 
upper  place,  and  at  a  subsequent  date  transferred  his  diversion 
from  the  McQuitty  ranch  to  the  upper  ranch.  Under  the  set- 
tled rule  of  the  law,  it  is  not  claimed  by  respondents  that  this 
transfer  by  Wallace  was  not  authorized  and  proper. 

Without  further  reference  to  the  facts  of  the  case,  it  will 
be  seen  that  in  part,  and  to  some  extent,  the  rights  of  the 
respondent  Walsh  and  the  appellant  Wallace  were  initiated  at 
the  same  time,  and  that  the  claim  of  priority  as  between  them, 
so  far  as  this  record  shows,  could  not  be  maintained  by  either. 

The  facts  as  to  the  appropriation  of  waters  made  by  other 
respondents  and  appellants  are  not  the  same,  in  many  respects, 
as  those  recited  in  reference  to  the  appropriations  made  by 
Walsh  and  Wallace;  but  the  above  sufficiently  illustrates  tho 
conclusion  that  the  findings  of  the  court  as  to  tlie  priority  of 
riglits,  and  its  decision  thereon,  are  contrary  to  both  the  law 
and  the  evidence. 

Again,  conceding,  for  the  purpose  of  the  argument,  that  the 
findings  and  decision  of  the  court  as  to  the  priority  of  right 
of  the  respondents  are  supported  by  the  evidence  and  the  law, 
such  findings  are  not  sufficient  to  base  a  decision  and  decree  of 
tlie  court. 

This  is  an  equitable  action  to  determine  conflicting  claims  of 
riglit  to  the  use  of  water  by  appropriation, 

Tlie  respondents  did  not  claim  by  their  complaint  that  they 
had  appropriated  all  the  Avaters  of  the  river,  and  the  court  did 
not  find,  expressly  or  impliedly,  that  they  had. 

Tt  did  find  that  they  had  appropriated  sufficient  water  to 
irrisatc  certain  portions  of  their  land — much  less  than  they 
claimed  in  their  complaint. 

^•'***  The  appellants  asserted  by  their  answer  I'ighls  to  the 
water  bv  appropriation,  and  denied  the  rights  of  the  respond- 
ents. If  respondents'  rights  were  prior,  whatever  surplus  water 
flowed  in  the  stream  after  they  had  taken  the  quantity  to  which 
they  were  entitled  became  suhject  to  appropriation,  under  the 
decisions  of  this  court. 

It  is  conclusively  shown,  and  not  denied,  that  for  mai^v 
y(\irs  appellants  and  their  prodeeopsnrs  in  interest  have  done 
all  thn<e  thintrs  necessarv  under  the  law  to  constitute  a  valid 
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appropriation  of  whatever  surplus  might  remain  after  respond- 
ents had  taken  the  amount  to  whicli  they  were  entitled. 

All  the  parties,  under  the  pleadings  and  proof,  were  claim- 
ing and  asserting  rights  to  the  use  of  the  water  of  Eecse  river 
hy  appropriation ;  and  all  had  acquired  rights  therein,  and  were 
asking  that  those  rights  he  determined. 

The  court,  hy  its  findings  and  decision,  determined  but  one 
issue.  It  did  not  determine  all  the  rights  of  either  of  the  re- 
spondents, or  any  of  the  rights  of  the  appellants.  It  left  un- 
determined the  quantity  of  water  sufficient  to  irrigate  respond- 
ents' lands,  and  to  that  extent  it  left  undetermined  respondents' 
rights,  and  thereby  all  the  rights  of  the  appellants.  It  cannot 
be  ascertained  from  the  findings  or  the  decision  when  the  re- 
spondents have  taken  the  quantity  of  water  sufficient  to  irrigate 
their  land,  or  whether  respondents  can  take  subordinate  to 
appellants'  rights  at  any  time  any  of  the  waters  by  virtue  of 
their  appropriation. 

So  far  as  the  findings,  express  or  implied,  are  concerned, 
biased  upon  the  pleadings  and  the  evidence,  the  quantity  a])- 
]>r()|)riat('d  is  left  to  mere  conjecture — is  left  to  be  determined 
by  future  litigation  between  the  parties. 

The  parties  have  no  right  to  determine  what  is  sufTicient  or 
what  is  not  sufficient  to  irrigate  their  land. 

The  judgment  and  decree  in  this  respect  should  be  certain 
and  definite,  and,  unless  the  decree  is  certain  and  definite  in 
this  resj)ect,  it  cannot  be  upheld,  except,  under  the  circum- 
stances of  the  case,  the  indefinite  and  uncertain  quantity  given 
by  the  decree  is  capable  of  ascertainment:  In  re  Huntley.  29 
C.  C.  A.  4(;S,  85  Fed.  889;  Dougherty  v.  Ilaggin,  oG  Cal. ":)•>.>; 
l^arrows  v.  Fox,  98  Cal.  G3.  32  PacBll;  Ditch  Co.  v.  Crane, 
80  Cal.  181,  22  Pac.  76;  Eiverside  AVater  Co.  v.  Sargent,  112 
Cal.  230,  44  Pac.  5G0;  »3i  Wallace  v.  Ditch  Co.,  130  Cal.  578, 
62  Pac.  1078;  Drake  v.  Earhart,  2  Idaho  (750),  71G.  23  Pac. 
541;  Jolmson  v.  Bielenbcrg.  14  Mont.  5G,  37  Pac.  12;  Smith 
V.  Pliillips,  G  Utah,  37G,  23  Pac.  932;  Holman  v.  Pleasant  (Jrove 
City,  8  rtah,  78,  30  Pac.  72;  Irrigation  Co.  v.  Jenkin>,  8 
Utah,  3G!),  31  Pac.  98G;  Irrigation  Co.  v.  Tickers,  15  Utah, 
3,74,  49  Pac.  3<Jl;  Authors  v.  Bryant,  22  Nev.  245,  38  Pac. 
439. 

A  decree  should  be  based  upon  definite  findings,  and  tlie 
findings  can  be  no  more  d(4inite  or  certain  than  tlie  evidence 
justifies;  and  whero,  as  in  the  case  at  bar  (an  equitable  action 
to   determine  confiictini;  claims  of  riiilit  to   the  use  of  water. 
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■with  the  parties  before  the  court),  there  is  nothing  whatever 
in  the  record  upon  which  to  base  findings  or  decision  of  tliose 
lights,  either  expressly  or  impliedly,  and  the  findings  and  de- 
cision leave  a  material  part  of  the  controversy  undetermined, 
or  to  be  determined  by  piecemeal  by  future  litigation,  the 
action  of  the  court  in  leaving  undetermined  essential  rights  of 
all  the  parties  cannot  bo  upheld,  and  is  contrary  to  law:  Wat- 
son V.  Sutro,  86  Oal.  500,  24  Pae.  172,  25  Pac.  64;  People  v. 
Gold  Run  Min.  Co.,  66  Cal.  155,  4  Pac.  1150;  Quint  v.  Mc- 
IVIullin,  103  Cal.  381,  37  Pac.  381;  Prey  v.  Lowden,  70  Cal. 
550,  11  Pac.  838;  Peeney  v.  Chester,  7' Idaho,  324,  63  Pac. 
192. 

For  the  reasons  given,  the  order  denying  the  motion  for  a 
new  trial  will  be  reversed,  and  the  cause  remanded  for  further 
action  in  accordance  herewith. 

Belknap,  J.,  concurred. 

Fitzgerald,  J.,  being  disqualified,  did  not  participate. 

An  Appropriation  of  Wafer  can  be  made  only  by  an  actual  diversion, 
followed  by  an  application  thereof  within  a  reasonable  time  to 
some  beneficial  use:  Cache  v.  La  Poiidre  Water  etc.  Co.,  25  Colo. 
161,  71  Am.  St.  Eep.  131,  53  Pac.  331;  Mover  v.  Preston,  6  Wvo. 
308,  71  Am.  St.  Eep.  914,  44  Pac.  845;  Farm  Investment  Co.  "v. 
Carpenter,  9  Wyo.  110,  87  Am.  St.  Eep.  918,  61  Pac.  258;  Hague  v. 
Nephi  Irr.  Co.,  16  Utah,  421,  67  Am.  St.  Eep.  634,  52  Pae.  765.  See 
the  monographic  note  to  Nevada  Ditch  Co.  v.  Bennett,  60  Am.  St. 
Eep.    799-817,   on   what    constitutes   an   appropriation   of   water. 
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WEDEKIND  V.  BELL. 
[26  Nev.  395,  69  Pac.  612.] 

ACTION'S — Settlement  of — Dismissal  of  Appeal. — If,  pending, 
an  appeal,  the  plaintiff  conveys  all  his  interest  in  the  subject  matter 
of  the  action  to  a  third  person,  who  in  turn  settles  the  contention 
witli  the  defendant  under  an  agreement  between  them  that  such 
settlement  shall  not  be  affected  by  the  judgment  on  appeal,  such 
transactions  constitute  a  settlement  of  the  entire  matter  in  litiga- 
tion, and  the  appeal  will  be  dismissed,     (p.  706.) 

ACTIONS — Settlement  of— Dismissal  of  Appeal. — If,  after  an 
appeal  has  been  taken,  the  parties  thereto  settle  the  matter  in  liti- 
gation between  themselves,  the  appeal  will  be  dismissed,  although 
the  case  has  been  argued  and  submitted  to  the  supreme  court,  (p. 
707.) 

T.  S.  Ford,  B.  Curler,  W.  A.  Sleep  and  W.  E.  E.  Deal,  foB 
the  appellants. 

Bigelow  &  Dorsey  and  T.  "Wren,  for  the  respondent. 

410  FITZGERALD,  J.  This  case  was  argued  and  sub- 
mitted, but  before  judgment  was  rendered  the  justices  of  tha 
court  were  informed  that  the  controversy  between  the  plaintiff 
and  the  defendants  had  been  settled.  We  subsequently  had  cita- 
tion served  on  each  of  the  counsel  for  the  respective  parties  to 
the  suit,  that  they  appear  before  the  court  on  a  day  named,  and 
show  cause  why  the  case  should  not  be  dismissed  for  the  reason 
that  all  controversy  between  the  parties  plaintiff  and  defendant 
as  to  the  matter  in  litigation  had  ceased.  On  the  day  named, 
counsel  representing  each  side  of  the  case  appeared  before  the 
court,  and  stated  that  all  controversy  between  the  parties  had 
not  ceased,  but  that  only  a  part  had  been  settled,  and  a  part 
remained  imsettled,  and  requested  the  court  to  take  the  case  on 
to  a  judgment.  Counsel  then  stated  to  the  court  exactly  what 
had  ])cen  done  in  tlie  way  of  settlenioiit  between  the  parties 
plaintilT  and  defendant.  On  the  facts  stated,  two  questions 
arise:  1.  Ts  all  controversy  between  the  plaintiff  and  defend- 
ants as  to  the  pro])erty  in  snit  settled  ?  And  2.  If  settled,  what 
disposition  of  this  case  should  be  made  by  this  court? 

Under  the  facts  as  stated  to  tlie  court,  we  think  all  contro- 
versy between  the  ])arties  as  to  tlie  property  in  suit  has  been 
settled.  Eeferring  to  the  accompanying  diagram,  which  is  in 
all  essential  respects  a  cojiy  of  an  exhibit  in  the  case,  to  wit: 
riaintiff's  Map  "A,"  with  the  TJeno  Bell  claim  added,  showing 
its  easterly  sideline,  line  9  (10  on  the  diagram) — one  can  un- 
derstand the  matter. 
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•***  Plaintiff  claimed  under  his  Safeguard  mining  location, 
laid,  as  can  be  seen  by  inspection  of  the  diagram,  on  four  kinds 
of  land,  to  wit:  1.  Unpatented  lands  of  the  United  States  in 
gection  28;  2.  Unpatented  railroad  lands  in  section  29  bclong- 


nl^«^RA^^ 


6tc3l 


ing  to  plaintilT  or  under  his  control;  3.  Patented  railroad  hind 
in  section  33  belonging  to  plaintiff;  and  4.  Lands  patented, 
under  desert  land  applications,  in  section  32,  belonging  to  de- 
fendants.   That  matter  in  dispute  '^^^  was  the  ore  bodies  under 
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the  surface  of  clefondant's  land  in  section  32.  The  plaintiff 
alleged  that  the  said  ore  bodies  had  their  "apex"  on  his  land 
in  section  33,  and  on  his  Safeguard  mining  location,  partly 
lying  on  his  said  land  in  said  section  33. 

Plaintiff  in  his  prayer  for  relief  asked  the  judgment  of  the 
court  that  said  ore  bodies  were  his  by  reason  of  their  ''apex" 
being  on  his  said  land  and  claim;  and  also  that  defendants  be 
perpetually  restrained  from  interfering  therewith. 

On  the  hearing  of  the  citation,  it  appeared  that  the  plain- 
tiff had  conveyed  to  a  third  party,  Mr.  John  Sparks,  all  of 
plaintiff's  rights,  title,  and  interest  to  the  lands  and  ore  bodies 
lying  to  the  eastward  of  the  easterly  side  line  of  the  Reno  Bell 
claim.  Said  easterly  side  line  ran  about  one  hundred  and 
thirty-five  feet  to  the  west  of  the  ore  bodies  in  dispute,  said  ore 
bodies  being  near  the  spot  marked  on  the  diagram  "Bell  Shaft 
House";  northwesterly  much  further  than  the  Safeguard  loca- 
tion extended;  and  southeasterly  considerably  further  than  said 
ore  bodies  were  shown  to  extend. 

It  further  appeared  that  Mr.  Sparks  and  the  defendants  had 
settled  all  of  their  contention;  that  it  had  been  agreed  that  all 
suits  between  the  parties  except  this  suit  in  this  court  should 
be  dismissed;  and  that  whatever  judgment  this  court  might 
render  in  this  case  should  have  no  effect  on  the  said  settlement, 
but  that  said  settlement  should  in  all  respects  stand,  the  judg- 
ment of  this  court  to  the  contrary  notwitlis^tanding. 

To  us  it  seems  clear:  1.  That  the  plaintiff,  Mr.  Wedekind, 
has  conveyed  all  of  his  right,  title,  and  interest  in  the  matter 
in  controversy  to  a  third  party,  Mr.  Sparks;  for  the  contro- 
versy was  as  to  land  and  ore  bodies  lying  to  the  eastward  of 
said  Reno  Bell  easterly  side  line,  and  nothing  to  the  westward 
thereof  Mas  in  controversy;  and  2.  Tliat  ]\lr.  S])ai-ks  and  the 
defendants  have  settled  all  of  their  dispute  as  to  the  nialter 
in  controversy,  the  defendants  having  conveyed  all  of  their  in- 
terest to  ]\rr.  Sparks.  Of  course,  under  the  state  of  facts  ahovij 
mentioned,  ]\Ir.  Sparks  has  become  dominus  litis  on  each  side 
of  the  case;  and,  under  the  decisions  of  courts  and  in  sound 
legal  reason,  the  case  should  proceed  no  further  for  tlie  want  of 
dominus  litis  on  each  side  thereof. 

'**''*  The  following  authorities  support  this  doctrine:  Tiittle 
V.  Bowers.  134  U.  S.  547,  10  Sup.  Ct.  Eep.  G20 ;  Ilenkin  v. 
Guerss,  12  Kast,  217;  Smith  v.  Junction  Ry.  Co.,  29  Ind.  54G; 
Board  of  C'lui-on  Frocholdor-  of  Essex  Co.  v.  Bonrd  of  Chosen 
Freeholders  of  Union  Co.,  44  X.  J.    L.    438;    ]\rcConnell    v. 
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Shields,  1  Scam.  582;  Livingston  v.  D'Orgenoy,  1  Mart.,  0.  S., 
96;  Meeker  v.  Straat,  38  Mo.  App.  239;  Judson  v.  Flushing 
Jockey  Club,  14  Misc.  Eep.  350,  36  N.  Y.  Supp.  126;  Haley  v. 
Eureka  Co.  Bank,  21  Nev.  127,  26  Pac.  64;  State  v.  McCul- 
lough,  20  Kev.  154,  18  Pac.  756. 

On  the  hearing  of  the  citation  to  show  cause,  the  question 
was  raised  whether,  after  a  case  had  been  argued  and  submitted 
to  the  court  for  its  decision  and  judgment,  it  could  be  disposed 
of  without  decision  and  judgment  for  the  reason  that  the  parties 
to  the  suit  had  settled  it  between  themselves.  We  think  it  can, 
and  should  be. 

In  Judson  v.  Flushing  Jockey  Club,  14  Misc.  Eep.  350,  36 
X.  Y.  Supp.  126,  cited  above,  and  Dudley  v.  Flushing  Jockey 
Club.  14  Misc.  Eep.  562,  36  N.  Y.  Supp.  128,  a  case  had  not 
only  been  argued  and  submitted  to  the  court  for  its  decision, 
but  the  court  had  also  rendered  its  judgment  and  decision,  and 
the  same  had  been  entered  of  record;  and  yet,  when  the  court 
obtained  knowledge  that  the  suit  Avas  fictitious,  that  there  was 
not  a  dominus  litis  on  each  side  thereof,  it  ordered  its  judgment 
and  decision  to  be  withdrawn  from  the  files  of  the  court. 

In  the  first  of  the  last  two  cases,  on  page  127  of  36  N".  Y. 
Supp.,  the  court  says:  "Courts  of  judicature  are  organized  only 
to  decide  real  controversies  between  actual  litigants.  When, 
therefore,  it  appears,  no  matter  how  nor  at  what  stage,  that 
a  pretended  action  is  not  a  genuine  litigation  over  a  contested 
right  between  opposing  parties,  but  is  merely  the  proffer  of 
a  simulated  issue  by  a  person  dominating  both  sides  of  tlie 
record,  the  court,  from  a  sense  of  its  own  dignity,  as  well  as 
from  regard  to  the  public  interests,  will  decline  a  determina- 
tion of  the  fabricated  case  so  fraudulently  imposed  upon  it: 
Lord  v.  Yeazie,  8  How.  255;  Cleveland  v.  Chamberlain,  1  Black. 
426;  Wood-Paper  Co.  v.  Heft,  8  Wall.  333;  Bartemeycr  v.  Iowa, 
18  Wall.  134,  135;  San  Mateo  Co.  v.  Southern  Pac.  E.  Co., 
116  U.  S.  138;  Washington  Market  Co.  v.  District  of  Columbia, 
137  U.  S.  62,  11  Sup.  Ct.  Eep.  4;  South  Spring  Hill  Gold  Min. 
Co.  V.  Amador  Medean  Gold  ^14  ]yxin.  Co.,  145  U.  S.  300,  12 
Sup.  Ct.  Eep.  921;  [Manufacturing  Co.  v.  Wright,  141  U.  S. 
696,  700,  12  Sup.  Ct.  Eep.  103;  California  v.  San  Pablo  etc. 
E.  Co.,  149  U.  S.  308,  314,  13  Sup.  Ct.  Eep.  8:6;  Hopkins  v. 
Lord  Berkeley,  4  Term  Eep.  402;  In  re  Elsam,  3  Barn.  & 
C.  597;  Wood  v.  Nesbitt,  19  ¥.  Y.  Supp.  423,  64  Hun,  639.'^ 

And  in  both  cases,  on  the  page  following  (page  128  of  36 
N.  Y.  Supp.),  the  court  says:  "The  report  of  the  referee  show.s 


708  American  State  Reports,  Vol.  99.       [Nevada, 

that  the  controversy  before  the  court  was  fictitious;  that  tlu» 
transaction  out  of  which  it  was  supposed  to  grow — a  horserace 
for  stakes — was  a  pretended  contest,  arranged  so  as  to  form  the 
basis  of  suits  at  law  in  which,  without  real  adversaries  before 
the  court,  an  adjudication  might  be  procured  to  use  for  other 
purposes  than  the  enforcement  of  the  right  involved  in  the 
pretended  suits.  Upon  the  intervention  of  third  parties  having 
interests  that  might  be  affected  by  a  decision  in  those  proceed- 
ings, we  ordered  a  reference  to  ascertain  the  facts  (36  N.  Y. 
Supp.  126)  ;  and,  the  report  of  the  referee  bearing  out  the  con- 
tention of  such  parties,  it  only  remains  for  us  to  dismiss  the 
proceedings  in  this  court  growing  out  of  the  pretended  and 
collusive  transactions  referred  to.  In  addition  to  the  cases 
already  cited  by  us  on  the  question  of  the  right  of  third  par- 
ties to  intervene,  we  refer  to  the  case  of  Haley  v.  Bank,  21  Nev. 
127,  26  Pac.  64,  in  the  supreme  court  of  ISTevada  on  March 
10,  1891,  reported  also  in  12  L.  R.  A.  815,  with  note,  in  which 
it  was  held  that  an  attorney,  as  amicus  curiae,  may  move  to 
dismiss  an  action  as  collusive,  and  it  is  his  duty  to  do  so  if  lie 
knows,  or  has  reason  to  believe,  that  the  action  is  fictitious. 
AVe  shall,  therefore,  enter  an  order  dismissing  the  appeal  from 
the  district  court  in  the  case  of  Judson  v.  Flushing  Jockey 
Club,  and  the  appeal  and  the  action  in  this  court  in  Dudley  v. 
Flushing  Jockey  Club,  and  direct  that  the  opinions  of  this  court 
in  those  cases  be  withdrawn  from  the  files,  and  that  the  costb 
of  the  reference  be  paid  by  the  parties  to  those  appeals.  All 
concur.'' 

We  deem  it  proper  to  say  here  that  the  case  before  us  is  not 
in  any  objectionable  or  bad  sense  "fictitious."  On  the  contrary^ 
up  to  the  time  of  the  settlement  thereof  there  was  between  the 
partic^s  a  vorv  real  contest,  and  the  contest  was  very  earnestly 
carricfl  on.  There  is  no  possible  blame  attachable  to  any  per- 
sons connected  with  the  case.  The  settlement  *^^*  of  disputes 
amicablv  out  of  court  instead  of  at  arm's  length  in  court  is 
ccrtainlv  commendable,  and  not  blamable.  But,  as  stated  al)ove, 
wlion  tlie  controversy  between  the  parties  litigant  ceases,  then 
the  proceedings  in  court  should  follow  its  load,  and  also  cease. 

It  is  ordered  and  adjudged  that  the  case  in  this  court  is  dis- 
missed. 


An  Appeal  will  not  be  heard,  as  a  rule,  vrnloss  an  actual  contro- 
versy exists.  AppGlL'ito  courts  will  not  ordinarily  entertain  an  ap- 
peal in  a  fictitious  case,  nor  consider  hypothetical  or  abstract  ques- 
tions  when   no   practical   result   can   flow   from   their   determination: 
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Mc'Connell  v.  Shields,  2  111.  582;  Murphy  v.  Boston  etc.  Co.,  110 
Mass.  465;  Bank  of  Port  Gibson  v.  Dickson,  12  Miss.  689;  Hazen  v. 
Concord  K.  R.,  63  N.  H.  390;  People  v.  Troy,  82  N.  Y.  575;  Blake 
V.  Askew,  76  N,  C.  325;  Berks  County  v.  Jones,  21  Pa.  St.  413; 
Welch  V.  Wilmington  etc.  R.  K.  Co.,  40  S.  C.  465,  19  S.  E.  72; 
Paris  etc.  Ky.  Co.  v.  Martin  (Tex.  Civ.  App.),  31  S.  W.  243;  Fletcher 
V.  Peck,  10  U.  S.  (6  Craneh)  87;  Pelham  v.  Rose,  76  U.  S.  (9  Wall.) 
103.  If  no  real  controversy  exists,  an  appeal  will  be  dismissed: 
Chicago  etc.  Ry.  Co.  v.  Dey,  76  Iowa,  278,  41  N.  W.  17;  Lord  v. 
Veazie,  49  U,  S.  (8  How.)  251;  as  where  one  party  to  the  action 
sells  out  to  the  other:  East  Tennessee  etc.  R.  R.  Co.  v.  Southern 
Tel.  Co.,  125  IT.  S.  '695,  8  Sup.  Ct.  Rep.  1391.  Compare  Gross  v. 
Shaffer,  29  Kan.  442,  and  see  Panko  v.  Irwin,  14  Neb.  419,  16  N. 
W.  436;  Russell  v.  Campbell,  112  N.  C.  404,  17  S.  E.  149;  Cleveland 
V.  Chamberlain,  66  U.  S.  (1  Black.)  419;  South  Spring  Hill  Gold 
Min.  Co.  V.  Amador  etc.  Min.  Co.,  145  U.  S.  300,  12  Sup.  Ct.  Rep. 
921. 
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SCOTT  V.  ASTOKIA  KAII.KOAD  COMPA^^Y. 

[43    Or.    26,    72    Pac.    594.] 

JURY  TKIAL. — In  Construing  Language  Employed  by  Courts 
in  Jury  Trials  a  liberal  policy  should  be  pursued.  lu  construing  a 
single  instruction,  the  entire  charge  must  be  viewed,  and,  unless  it 
appears  that  the  jury  were,  or  might  have  been,  misled,  mere  verbal 
inaccuracies  are  not  sufficient  to  justify  a  reversal,      (p.  714.) 

JURY  TRIAL — Instructions,  Error  in  One,  When  not  Cured  by 
the  Whole  Charge. — Though  the  court  in  an  action  against  a  railway 
corporation,  in  its  charge  as  a  whole,  correctly  informs  the  jury  of 
the  degree  of  care  required  of  the  defendant,  yet  if  in  one  of  the 
instructions  it  assumes  that  negligence  can  be  predicated  upon  tiio 
defendant's  original  location  of  its  road,  and  this  assumption  is 
not  maintainable,  as  a  legal  proposition,  such  instruction  may  mis- 
lead   the   jury,   and   therefore   warrants   a    reversal,      (p.    714.) 

RAILWAY  CORPORATIONS.— The  Question  of  Negligence  in 
the  Location  of  a  Railway  can  never  become  a  question  proper  for 
submission  to  a  jury.  So  many  elements  are  to  be  considered  in  lo- 
cating a  railway  as  factors  in  its  construction  and  operation  that 
its  permanint  establishment  must  necessarilv  be  left  to  its  builders. 
(p.  714.) 

NEGLIGENCE.— The  Question  to  be  Determined  by  the  Jury 
in  an  Action  Against  a  Railway  Corporation  to  Recover  for  Injuries 
Claimed  to  be  Due  to  Its  Negligence  is  wliether  it  exercised  the  de- 
gree of  care  that  the  law  CTiJoins,  which  is  measured  by  the  extent 
(if  danger  incident  to  the  building  and  operating  of  its  roa*!  on  tiie 
line  selected,  and  not  by  considering  whether  a  safer  location  might 
not  have   been   made   elsewhere,      (pp.   714,   715.) 

TRIAL. — An  Exception  to  the  Charge  is  Sufficient  when  it  <li^- 
tinctly  points  out  the  particular  parts  to  \vhicli  it  is  directed,  as 
where  counsel,  at  the  conclusion  of  the  charge,  fpiotes  from  it  the 
language   coiniilaine,!   di'.      (p.   71fi.) 

EVIDENCE.— A  Book  Kept  by  a  Person  Employed  in  the 
Signal  Service  of  the  United  States,  whose  duty  it  i=i  to  record 
trutlifully  the  facts  ther(-in  stated,  is  admissible  in  evidi.Mice  to  prove 
Buch  facN.      (p.  71G.) 

(7:o) 
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EVIDENCE,  SECONDAET,  When  Inadmissiljle.— The  best  ob- 
tainable evidence  should  be  adduced  to  prove  every  disputed  fact, 
the  presumption  being  if  inferior  evidence  is  offered  that  the  Mgher 
evidence  would  be  adverse,     (p.   717.) 

EVIDENCE — Signal  Service  Record,  Testimony  of  Contents 
of,  when  Admissibly. — If  it  appears  that  a  witness  has  before  him 
the  records  of  the  signal  service  for  a  specified  station,  and  that  they 
contain  so  ma-ny  entries  that  an  examination  of  each  would  occasion 
great  loss  of  time  to  the  court,  the  witness  may  be  permitted  to 
testify  that  he  has  examined  them,  and  what  they  show  the  rainfall 
to  have  been  to  a  date  specified,  and  that  it  was  less  than  the  aver- 
age daily  rainfall.  Nor  is  it  material  that  such  records  were  not 
kept   by  him.      (p.   717.) 

WITNESS — Expert  Who  Has  no  Personal  Knowledge. — A 
graduate  who  has  taken  a  course  of  civil  engineering,  including  the 
science  of  railroad  construction,  and  has  practiced  civil  engineering 
fourteen  years,  though  he  has  never  been  actually  engaged  in  rail- 
road building,  may  he  permitted  to  testify  that  he  is  acquainted 
with  the  approved  methods  of  civil  engineers  in  relation  to  the 
construction  of  railroads  and  embankments  and  what  are  the  stand- 
ard slopes  applicable  to  all  kinds  of  known  earth,  and  to  detail  the 
degrees  of  inclination  recommended  by  the  majority  of  such  en- 
gineers, and  to  give  names  of  authors  whose  works  on  civil  engineer- 
ing coincide  with   the   opinion   of  the  witness,     (p.   720.) 

WITNESS. — An  Expert  is  a  person  who  is  so  qualified  either 
by  actual  experience  or  by  such  careful  study  as  to  enable  him  to 
form  a  definite  opinion  of  his  own  respecting  any  division  of  science, 
branch  of  art,  or  department  of  trade  about  which  persons  having 
no  particular  training  or  special  study  are  incapable  of  forming 
accurate   opinions   or   tleJuciiig   correer    conclusions,      (p.   720.) 

EVIDENCE— Roference  by  Witness  to  Works  on  Civil  En- 
gineering.— If  it  be  conceded  that  works  on  civil  engineering  are  not 
admissible  in  evidence,  still  a  witness  who  is  a  civil  engineer  may, 
as  an  expert,  give  his  opinion  and  state  that  it  is  in  harmony  with 
certain  standard  works  on  civil  engineering  which  he  mentions, 
giving  the  names  of  their  authors,     (p.  725.) 

Fulton  Brothers,  for  the  appclhmt. 

George  Xoland  and  Bennett  &  Sinnott,  for  the  respondent. 

2-  :\IOOT^E.  C.  J.  This  is  an  action  by  Ella  Scott,  as  ad- 
ministratrix of  the  estate  of  W.  M.  Scott,  deceased,  to  recover 
damages  for  his  deatli,  which  occurred  January  12,  1901,  while 
in  the  employ  of  the  Astoria  and  Columbia  River  Eailroad 
Company  as  a  locomotive  engineer,  and  is  alleged  to  have  been 
caused  by  its  negligence  in  constructing  its  raih-oad  too  near 
a  hillside,  without  adopting  any  means  to  prevent  a  slide,  and 
in  not  properly  watching  its  track,  so  as  to  discover  the  danger 
therefrom,  and  to  warn  the  deceased  thereof.  The  answer,  after 
denying  the  material  allegations  of  the  complaint,  alleges  tbat 
t]ie  day  tlie  accident  occurred  was  unusually  stormy,  the  rain- 
fall along  the  line  of  the  defendant's  railway  being  the  heaviest 
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of  the  season;  that  for  more  than  two  years  prior  thereto  Scott 
had  been  in  its  employ  as  such  engineer,  was  acquainted  with 
the  road  and  the  construction  thereof,  and  knew  the  nature, 
formation,  and  character  of  the  country  through  which  it  ex- 
tended, and  the  effect  of  rains  thereon ;  that  at  the  point  where 
he  lost  his  life  no  slide  had  ever  occurred,  but  the  road  was 
necessarily  constructed  through  a  mountainous  region,  where 
slides  frequently  happen  in  the  rainy  season,  against  which  it 
is  impossible  to  guard,  which  fact  he  well  *®  knew;  that, 
during  all  the  time  he  was  so  employed,  defendant  kept  a  compe- 
tent track-walker  to  examine  the  line  before  every  train  passed 
over  it,  who  immediately  preceded  the  train  operated  by  Scott, 
examined  the  track,  and  found  no  obstruction  thereon;  that 
it  was  Scott's  duty  to  exercise  great  care  in  running  the  engine, 
and  on  the  night  of  January  12,  1901,  he  was  informed  that 
slides  might  possibly  occur,  in  consequence  of  the  heavy  rain- 
fall, and  notified  to  proceed  with  caution,  but,  not  heeding  the 
direction,  he  ran  the  engine  at  a  higher  rate  of  speed  than  usual, 
and  in  such  a  careless  manner  that  he  could  not  stop  it  in 
time  to  avoid  the  disaster.  For  a  second  defense,  it  is  alleged 
that  Scott,  knowing  the  character  of  the  road  and  the  effect  of 
heavy  rains  thereon,  assumed  the  danger  incident  tbereto.  Tlie 
reply  having  denied  the  material  allegations  of  new  matter  in 
the  answer,  a  trial  was  had,  resulting  in  a  judgment  for  plain- 
tiff in  the  sum  of  four  thousand  dollars,  and  the  defendant 
appeals. 

It  is  contended  by  defendant's  counsel  that  the  court  erred 
in  instructing  the  jury  as  follows:  "The  railroad  company  has 
a  rigbt  to  locate  its  road,  in  a  general  way,  upon  any  route  it 
may  deem  fit,  but  in  making  a  specific  location  at  any  partic- 
ular point  it  should  use  due  care  to  provide  a  safe  place  for  its 
employes  to  work;  and  if  it  construct  its  road  in  a  place  that 
is  manifestly  dangerous,  when,  wdth  reasonable  care  and  slight 
expense,  it  could  just  as  well  be  constructed  in  a  perfectly  safe 
place,  a  few  feet  to  one  side,  that  may  be  negligence  ^^  which 
you  would  have  a  riglit  to  consider  in  determining  the  degree 
of  diligence  and  care  defendant  should  have  exercised  in  watch- 
ing, inspecting,  and  protecting  its  road,  and  its  employes 
thereon/' 

To  render  the  application  of  this  part  of  the  charge  intel- 
ligible, a  brief  statement  of  the  facts  involved  is  deemed  essen- 
tial. The  bill  of  exceptions  discloses  that  plaintiff  introduced 
testimonv   tendino:  to   show   that  the   defendant  constructed   a 
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railway  from  Goble  to  Astoria,  and  operates  trains  thereon,  and 
also  over  the  line  of  the  Northern  Pacific  Railway  Company 
from  Goble  to  Portland.  The  defendant's  road  near  Biigby, 
for  about  half  a  mile,  is  built  along  the  south  bank  of  the 
Columbia  river,  about  ninety  feet  from  a  cliff  of  basaltic  rock, 
the  disintegration  of  which,  and  the  debris  carried  over  the 
precipice  by  surface  water,  formed  a  slope  of  about  forty-five 
degrees,  extending  from  the  face  of  the  crag  to  a  line  parallel 
with,  and  about  six  feet  from,  the  track.  This  incline  was 
originally  covered  with  brush  and  trees,  which  were  cut  down 
wlien  the  railroad  was  built,  and  their  stumps  and  roots  had 
rotted.  In  the  rainy  season,  considerable  water  flows  over  the 
precipice  at  this  point;  but,  there  being  no  ditch  to  carry  it 
off,  the  earth  and  debris  composing  the  acclivity  become  sat- 
urated therewith.  Slides  have  occurred  in  the  immediate 
vicinity  prior  and  subsequent  to  the  building  of  the  road,  but 
the  defendant  made  no  attempt  to  carry  away  the  material  of 
the  slope,  or  to  build  retaining  walls.  The  track-walker,  whose 
duty  it  was  to  inspect  the  line  near  Bugby,  was  obliged  to  ex- 
amine a  section  of  eight  miles,  and,  to  avoid  being  run  down, 
was  compelled  to  start  on  his  velocipede  thirty  minutes  before 
train  time,  according  to  schedule;  and  as  the  train  was  half 
an  hour  late  on  the  evening  of  January  12,  1901.  no  watchman 
had  passed  over  the  track  at  that  point  within  an  hour  of  tlie 
train's  arrival.  Some  time  after  the  track-walker  ]iassod 
Bugby,  ^^  a  slide  occurred,  the  rocks  and  earth  lodging  upon 
the  track;  and  at  about  10  o'clock  that  night  the  locomotive 
driven  by  Scott,  and  drawing  a  passenger  train,  ran  into  the 
obstruction,  throwing  the  engine  into  the  river  whereby  he  was 
drowned. 

It  is  argued  by  defendant's  counsel  that  the  court,  in  tlie 
instruction  complained  of.  told  the  jury,  in  effect,  that  if  the 
defendant  could  have  located  its  road  "in  a  perfectly  safe  place,'' 
but  neglected  to  do  so,  a  higher  degree  of  care  in  operating 
it  was  demanded  than  in  case  they  should  find  that  such  place 
could  not  have  been  discovered  "a  few  feet  to  one  side";  that, 
though  the  defendant  might  select  the  location  of  its  road,  it 
exercised  the  right  to  do  so  at  its  peril,  and  if  a  safer  route 
than  that  chosen  could  have  been  discovered,  but  was  not  found, 
a  different  measure  of  care  was  required  "in  watching,  iTis))ect- 
ing,  and  protecting  its  road  and  employes";  that  the  degree 
of  care  imposed  upon  the  defendant  depended  upon  the  wisdom 
exercised  in  locating  its  road;  and  that  a  jury,  and  not  a  rail- 
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road  company,  are  the  judges  of  where  a  line  of  railway  shall 
be  specifically  located.  Plaintiff's  counsel  maintain,  however, 
that  the  exceptions  taken  to  the  instructions  were  general,  and 
did  not  point  out  any  particular  part  thereof  of  which  the  de- 
fendant complained,  and  that  the  charge  should  be  considered 
in  its  entirety,  and,  when  so  construed,  any  seeming  incon- 
sistency therein  is  rendered  harmless. 

1.  In  construing  the  language  employed  by  courts  in  charg- 
ing juries  in  this  state,  a  very  liberal  policy  has  been  pursued; 
the  rule  being  that,  in  considering  a  single  instruction,  the 
entire  charge  must  be  viewed,  and,  unless  it  appears  that  the 
jury  were  or  might  have  been  misled,  mere  verbal  inaccuracies 
will  not  be  sufficient  cause  for  reversal:  Matlock  v.  Wheeler, 
29  Or.  64,  40  Pac.  5,  43  Pac.  807;  Smitson  v.  Southern  Pac. 
Co.,  37  Or.  74,  60  Pac.  907;  ^i  Farmers'  Bank  v.  ^Yoodell,  38 
Or.  294.  61  Pac.  837,  65  Pac.  520. 

2.  The  court,  in  other  parts  of  its  charge,  correctly  instructed 
the  jury  that  it  was  incumbent  upon  the  defendant  to  exercise 
only  rf:>asonab'e  and  ordinary  care,  saying  in  one  instance:  "It 
is  sufficient  to  defeat  the  right  of  tlie  plaintiff  to  recover  in  this 
case  tliat  you  should  find  from  the  evidence  that  defendant 
exercised  such  care  as  is  common  and  usual  under  like  circum- 
stances and  conditions,  under  prudent  management."  "We 
think  that  notwithstanding  the  cliarge,  as  a  whole,  correctly 
informed  the  jury  of  the  degree  of  care  required  of  the  defend- 
ant in  operating  its  road,  the  instruction  complained  of  might 
have  misled  them,  for  it  seems  to  assume  that  negligence  could 
be  predicated  upon  the  defendant's  original  location  of  the  road. 
So  many  elements  are  to  be  considered  in  locating  a  railway, 
as  factors  in  its  construction  and  operation,  that  its  permanent 
establishment  must  necessarily  be  left  to  its  builders.  To 
shorten  distance,  to  increase  speed,  and  to  cheapen  the  cost  of 
transportation  of  passengers  and  freight,  railroad  companies 
must  occasionally  cut  long  tunnels,  build  high  trestles,  and  erect 
massive  bridges,  which  might  possibly  be  avoided  in  many  in- 
stances by  pursui]ig  more  circuitous  I'outes.  The  demands  of 
commerce  necessitate  tbc  construction  of  railways  in  the  places 
and  manner  indicated,  and  their  location  can  never  become 
a  question  to  lie  submitted  to  a  jury,  for,  if  they  could  find  that 
a  certain  line  should  have  been  deflected  a  "few  feet  to  one 
side''  of  that  determined  upon  by  a  railway  company,  where 
would  1)6  the  limit  to  their  power?  The  question  to  be  de- 
termined by  the  jury  was  whether  the  defendant  had  exercised 
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the  degree  of  care  that  the  law  enjoins,  which  is  measured  by 
the  extent  of  danger  incident  to  the  building  and  operating 
of  its  road  on  the  line  selected,  and  not  by  considering  whether 
a  *^  safer  location  might  possibly  have  been  made  elsewhere. 
We  think  the  instruction  complained  of  is  manifestly  erroneous, 
and  might  have  misled  the  jury,  by  permitting  them  to  consider 
as  negligence  the  location  of  the  road  in  the  particular  place 
in  which  it  was  built,  though  the  court,  in  other  parts  of  it& 
cliarge,  correctly  instructed  them  as  to  the  degree  of  care  which 
it  was  necessary  for  the  defendant  to  exercise. 

3.  The  remaining  question,  on  this  branch  of  the  case,  is 
whether  the  exception  is  sufficient  to  bring  up  for  review  the 
error  relied  upon.  The  bill  of  exceptions  shows  that,  at  the 
conclusion  of  the  charge  to  the  jury,  defendant's  counsel  ex- 
cepted to  tlie  part  thereof  hereinbefore  quoted,  particularly  set- 
ting out  the  language  complained  of.  An  exception  to  a  charge 
is  sufficient  when  it  distinctly  points  out  the  particular  parts 
to  which  it  is  directed :  Langf ord  v.  Jones,  18  Or.  307,  22  Pac. 
10G4;  McAlister  v.  Long,  33  Or.  368,  54  Pac.  194.  Under  the 
rule  announced  in  those  cases,  we  think  the  exception  adequate 
to  challenge  that  part  of  the  charge  of  which  the  defendant 
complains. 

In  view  of  a  new  trial,  it  is  deemed  proper  at  this  time  to 
consider  other  alleged  errors  which  it  is  claimed  by  defendant's 
counsel  the  court  committed. 

4.  At  the  trial,  plaintiff's  counsel,  desiring  to  show  that  the 
rainfall  on  the  day  Scott  lost  his  life  was  not  unusual,  but 
such  as  might  roasonal)ly  have  been  anticipated,  and  the  effects 
tliereof  guarded  against  by  the  defendant  when  building  its 
load,  callod  B.  Johnson,  who,  as  agent  at  Astoria  of  the  Weather 
lUireau,  testified  that  it  was  incumbent  upon  him  to  keep  a 
I'ccord  of  the  rainfall  in  that  city;  and,  producing  a  book  con- 
taining such  record,  he  stated  that  on  January  12,  1901,  two 
find  seventy-two  one-hundredths  inches  of  water  fell  in  the  twen- 
ty-four hours  ending  at  5  o'clock  P.  M.  of  that  day,  which  was 
the  greatest  daily  rainfall  that  winter.  He  was  then  per- 
mitted to  state,  over  defendant's  ohjection  ^^  and  exception, 
that  such  quantity  was  less  than  the  average  excessive  daily 
precipitation,  which  was  three  and  thirty  one-hundredths  inches; 
giving  tlie  date  and  quantity  of  water  that  had  fallen  on  the 
day  of  tlic  greatest  rainfall  during  ten  years,  and  also  the 
average    annual    rainfall    for    eighteen    years    preceding    1901, 
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The  witness,  uj)on  cross-examination,  having  stated  that  the 
book  to  which  he  referred  was  kept,  prior  to  March,  1897,  by  his 
predecessors,  defendant's  counsel  thereupon  moved  to  strike  out 
those  parts  of  his  testimony  that  related  to  the  average  rain- 
fall and  to  the  entries  made  in  the  record  prior  to  his  assuming 
charge  of  the  office,  on  the  ground  that  they  were  hearsay  and 
not  based  upon  his  personal  knowledge.  Johnson  having  been 
permitted  further  to  testify,  in  answer  to  questions  asked  by 
plaintiff's  counsel,  that  the  book  to  which  he  referred  was  an 
official  government  record,  compiled  from  smaller  books  in  his 
office,  the  motion  Avas  denied,  and  an  exception  allowed.  The 
book  kept  by  the  agents  of  the  Weather  Bureau  at  Astoria  not 
having  been  offered  in  evidence,  it  could  only  have  been  used 
to  refresh  the  memory  of  the  witness  by  an  examination  of  en- 
tries made  therein  by  him,  or  by  another  under  his  direction; 
and,  this  being  so,  could  he  testify  concerning  any  memoranda 
made  prior  to  his  taking  charge  of  the  office?  The  rule  is  well 
settled  that  a  record  kept  by  a  person  employed  in  the  signal 
service  of  the  United  States,  whose  public  duty  it  is  to  record 
truly  the  facts  therein  stated,  is  admissible  in  evidence  to  prove 
such  facts :  Knott  v.  Ealeigh  etc.  Ey.  Co.,  98  X.  C.  73,  2  Am. 
St.  Rep.  321,  3  S.  E.  735;  Chicago%tc.  Ey.  Co.  v.  Trayes,  17 
111.  App.  136;  Moore  v.  Gaus  &  S.  Mfg.  Co.,  113  Mo.  ^98,  20 
S.  W.  975;  Evanston  v.  Gunn,  99  U.  S.  GGO.  So,  too,  the  rec- 
ord of  the  weather,  kept  for  a  number  of  years  at  a  state  pub- 
lic institution,  is  admissible  to  prove  the  meteorological  condi- 
tion of  the  atmosphere:  De  Armond  ^*  v.  Xeasmith,  32  Mich. 
231;  Hart  v.  Walker,  100  Mich.  406,  59  X.  W.  174.  In  Willis 
v.  Lance,  28  Or.  371,  43  Pac.  384,  487,  an  agent  of  the  Weather 
Bureau  was  permitted  to  testify  concerning  the  direction  and 
velocity  of  the  wind,  from  a  record  made  in  his  office  by  an  au- 
tomatic register.  So,  too,  in  State  v.  McDaniel,  39  Or.  161, 
65  Pac.  520,  it  was  held  that  the  testimony  of  an  officer  of  the 
city  fire  department  that  the  fire  bell  did  not  ring  on  a  certain 
night  before  12  o'clock,  basing  his  knowledge  on  the  fact  that 
the  automatic  indicator  of  the  department  did  not  register  a 
ringing  of  the  bell,  was  competent.  It  is  possil)le,  however,  that 
the  record  made  by  autonuitic  registers  may  have  consisted  in 
hieroglyphics,  which,  if  offered  in  evidence,  could  have  not  ])een 
understood  l)y  the  jury;  tliercby  rendering  the  testinionv  of  the 
officers,  who  possessed  a  knowledge  of  the  symbols  used,  neces- 
sary to  explain  their  meaning.  If  this  be  so,  the  decisions  in 
the  last  two  cases  are  not  controlling]:  in  the  case  at  bar.  and 
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the  legal  principle  involved  must  be  considered  in  the  nature 
of  res  nova. 

5,  The  adjudicated  cases  sustain  the  rule  that  the  best  ob- 
tainable evidence  should  be  adduced  to  prove  every  disputed  fact 
(Mooney  v.  Holcomb,  15  Or.  639,  16  Pac.  716)  ;  the  presump- 
tion being  that  higher  evidence  would  be  adverse,  from  inferior 
being  produced:  B.  &  C.  Comp.,  sec.  788,  subd.  6.  The  rule 
rejecting  secondary  evidence  of  a  writing  is  subject,  among 
others,  to  the  exception  that  when  the  originals  consist  of 
numerous  accounts,  or  other  documents,  which  cannnot  be  ex- 
amined in  court  without  great  loss  of  time,  and  the  evidence 
sought  from  them  is  only  the  general  result  of  the  whole,  oral 
evidence  thereof  is  admissible :  B.  &  C,  Comp.,  sec.  703,  subd.  5. 
It  will  be  remembered  that 'the  witness  had  with  him  a  book 
showing  the  quantity  of  rain  that  had  fallen  at  Astoria  each  day 
for  eighteen  years;  and,  courts  being  obliged  to  take  judicial 
^^  notice  of  the  laws  of  nature  (B.  &  C.  Comp.,  sec.  720),  it 
requires  no  proof  to  show  that  such  a  record,  in  this  state,  would 
contain  so  many  entries  that  an  examination  of  each  would 
have  occasioned  great  loss  of  time  to  the  court;  and,  as  only 
the  general  result  of  the  whole  was  desired,  we  believe  that  the 
testimony  objected  to  was  admissible,  under  the  exception  men- 
tioned. The  record  of  the  meteorological  observations  at  Astoria, 
prior  to  March,  1897,  was  made  by  Johnson's  predecessors;  but, 
as  official  duty  is  presumed  to  have  been  regularly  performed, 
the  entries  noted  in  the  book  produced  by  the  witness  must  be 
treated  as  prima  facie  correct.  In  Evanston  v.  Gunn,  99  U.  S. 
660,  ]\[r.  Justice  Strong,  commenting  upon  this  subject,  says : 
"Extreme  accuracy  in  all  such  observations,  and  in  recording 
them,  is  demanded  by  the  rules  of  the  signal  service,  and  it  is 
indispensable,  in  order  that  they  may  answer  the  purposes  for 
which  they  are  required.  They  are,  as  we  have  seen,  of  a  pub- 
lic character  kept  for  public  purposes,  and  so  immediately  be- 
fore the  eyes  of  the  comnumity  that  inaccuracies,  if  they  should 
exist,  could  hardly  escape  exposure."  In  view  of  the  public 
character  of  the  entries,  and  the  presumption  of  their  verity, 
the  witness  was  undoubtedly  competent  to  state  the  general  re- 
sult of  the  whole  record  from  an  inspection  thereof  for  the  time 
embraced  in  the  questions  asked,  tliough  all  such  entries  were 
not  made  during  his  term,  for,  as  he  was  an  ex]>ert  in  the  man- 
ner of  keeping  the  book  produced,  he  was  qualified,  and  could 
therefore  testifv  as  to  the  result  of  his  examination  and  in- 
vestigation: State  V.  Reinhart.  26  Or.  466.  ."^^S  Pac.  S22  ;  Salem 
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Traction  Co.  v.  Anson,  41  Or.  562,  67  Pac.  1015,  69  Pac.  675, 
8  Mun.  Corp.  Cas.  701. 

6.  W.  J.  Kobexts,  as  plaintiff's  witness,  having  testified  that 
he  was  a  graduate  of  the  University  of  Oregon,  and  also  of  the 
Massachusetts  Institute  of  Technology,  where  he  ^^  took  a  course 
in  civil  engineering,  which  branch,  including  the  science  of  rail- 
road construction,  he  was  engaged  in  teaching  at  the  Agricul- 
tural College  and  School  of  Science  at  Pullman,  Washington; 
that  he  had  practiced  civil  engineering  fourteen  years,  and, 
though  he  had  never  been  actively  engaged  in  railroad  building, 
he  had  constructed  roads,  irrigating  ditches,  canals,  and  other 
works  requiring  the  construction  of  slopes;  that  he  was  ac- 
quainted with  the  approved  methods  of  civil  engineers  in  rela- 
tion to  the  construction  of  railroads  and  embankments;  that, 
having  visited  the  place  where  Scott  lost  his  life,  he  measured  the 
slope  from  its  foot,  at  a  point  six  feet  from  the  track,  to  the 
bluff,  and  found  it  to  be  one  hundred  and  five  feet,  and  its 
angle,  where  the  surface  was  undisturbed  by  the  slide,  forty- 
six  degrees — was  permitted,  over  defendant's  objection  and  ex- 
ception, to  state  that  there  are  certain  standard  slopes,  approved 
by  civil  engineers,  that  are  applicable  to  all  kinds  of  known 
earth;  to  detail  the  degrees  of  inclination  recommended  by  a 
majority  of  such  engineers  for  the  construction  of  slopes  in 
shallow  or  deep  cuts,  and  in  cohesive  or  immiscible  soils;  and 
to  give  the  names  of  several  authors  whose  works  on  civil  en- 
gineering coincided  with  his  opinion.  Tlie  admission  of  the 
testimony  so  objected  to  presents  the  question  whether  a  wit- 
ness who  has  no  actual  experience  in  railroad  building,  and 
whose  knowledge  thereof  is  derived  from  the  study  of  works  on 
civil  engineering,  is  competent  to  express  an  opinion  upon  the 
degree  of  inclination  of  earthwork;  and,  if  so,  can  he  properly 
refer  to  the  authors  whose  works  on  the  subject  corroborate  his 
opinion? 

In  Boyle  v.  State,  57  Wis.  472,  46  Am.  Rep.  41,  15  N.  W. 
827,  one  Dr.  Cody,  in  answer  to  a  hypothetical  question,  was 
peniiitted,  over  objection  and  exception,  to  state  that  in  his 
opinion  a  certain  person  had  died  from  asphyxia;  saying,  how- 
ever, that  bis  conclusion  was  based  ^"^  upon  information  derived 
from  the  perusal  of  medical  books;  that  he  had  never  seen 
a  case  of  death  from  strangulation^  and  did  not  know,  from  ex- 
perience, its  post-mortem  indications.  lie  was  also  permitted 
to  be  intcrrocrated  as  follows :  "Do  you  know,  from  books  or 
otherwise,  wlietlier  death  is  ever  prodiiced  from  strangulation 
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without  leaving  marks  upon  the  throat;  that  is,  your  own  per- 
sonal observation  ?"  to  which  he  replied :  "In  Taylor's  Jurispru- 
dence such  cases  are  recorded.  Q.  In  standard  medical  works? 
A.  Yes,  sir."  In  that  case,  the  defendant  having  been  con- 
victed, the  judgment  on  appeal  was  reversed,  the  court  holding 
that  an  error  was  committed  in  permitting  an  expert  to  testify 
as  to  statements  contained  in  medical  books,  Mr.  Justice  Tay- 
lor saying:  "The  palpable  error  in  permitting  Dr.  Cody  [to 
answer  the  questions  hereinbefore  detailed]  is  apparent  from 
the  fact  that  he  testified  on  the  stand  that  he  had  no  personal 
knowledge  of  the  subject  he  was  testifying  about."  A  new 
trial  having  been  granted,  the  defendant  was  reconvicted,  and 
appealed;  and,  in  affirming  the  judgment,  Mr.  Chief  Justice 
Cole,  referring  to  the  examination  of  medical  witnesses,  says : 
"They  testified  as  to  facts  within  their  personal  knowledge; 
also,  probably,  to  matters  derived  from  professional  study  and 
experience.     We  suppose  they  could  give  their  opinion  as  to  the 

cause  of  the  death  of  the  deceased When  this  case  was 

here  before,  we  did  not  intend  to  lay  down  any  new  rule  as  to 
expert  testimony,  and  certainly  did  not,  as  an  examination  of 
the  opinion  of  Mr.  Justice  Taylor  will  show":  Boyle  v.  State, 
61  Wis.  440,  21  N.  W.  289. 

In  Soquet  v.  State,  72  Wis.  659,  40  N.  W.  391,  it  was  held, 
however,  that  a  physician  could  not  testify  as  an  expert  as  to 
symptoms  of  arsenical  poisoning,  if  his  knowledge  of  the  sub- 
ject had  been  obtained  wholly  from  medical  or  scientific  books 
or  medical  instruction,  and  not  from  personal  ^*  observation  or 
experience.  Mr.  Justice  Orton,  referring  to  the  admission  of 
the  testimony  of  physicians  whose  knowledge  of  tlie  symptoms 
of  arsenical  poisoning  was  derived  solely  from  medical  or  scien- 
tific books  and  from  medical  instruction,  says:  "In  receiving 
their  testimony,  the  court  committed  and  repeated  tlie  very 
error  by  reason  of  which  the  judgment  in  the  case  of  Boyle  v. 
State,  57  Wis.  472,  46  Am.  Rep.  41,  15  N.  W.  827.  was  re- 
versed": See,  also.  Zoldoske  v.  State,  82  Wis.  580,  52  X.  W. 
778.  In  State  v.  Siraonis,  39  Or.  Ill,  65  Pac.  595,  Mr.  Cliief 
Justice  Bean  calls  attention  to  the  rule  adopted  in  Wisconsin, 
and  says :  "But  in  an  equally  well  considered  opinion  bv  tlie 
supreme  court  of  ]\richigan  (People  v.  Thacker,  108  Miili. 
652,  66  N.  W.  562),  it  is  held  that  a  practicing  physician,  wlio 
is  a  graduate  of  a  reputalile  medical  college,  and  who  has  sufli- 
ciently  qualified  himself  to  have  a  definite  opinion  of  his  own, 
may  testify  as  an  expert  on  the  subject  of  poisoning,  though 
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it  is  not  shown  that  he  has  had  any  experience  in  such  cases." 
We  believe  the  Michigan  rule  is  founded  upon  better  reason  and 
supported  by  a  greater  weight  of  authority  than  that  announced 
by  the  supreme  court  of  Wisconsin :  See,  upon  this  subject,  Gil- 
lette on  Indirect  and  Collateral  Evidence,  sec.  209 ;  Rogers  on 
Expert  Testimony,  2d  ed.,  sec.  1 ;  Citizens'  Gaslight  Co.  v. 
O'Brien,  118  111.  174,  8  N.  E.  310;  Carter  v.  State,  2  Ind.  G17; 
City  of  Fort  Wayne  v.  Coombs,  107  Ind.  75,  57  Am.  Rep.  82, 
7  N".  E.  743;  State  v,  Terrell,  12  Rich.  321.  An  expert  is  a 
person  who  is  so  qualified,  either  by  actual  experience  or  by 
such  careful  study,  as  to  enable  him  to  form  a  definite  opinion 
of  his  own  respecting  any  division  of  science,  branch  of  art,  or 
department  of  trade,  about  which  persons  having  no  particular 
training  or  special  study  arc  incapable  of  forming  accurate 
opinions  or  of  deducing  correct  conclusions:  State  v.  Anderson, 
10  Or.  448;  Farmers'  Bank  v.  Woodell,  38  Or.  294,  Gl  Pac.  837, 
(55  Pac.  520;  State  v.  Simonis,  39  Or.  Ill,  65  Pac.  595. 
^^  Though  Roberts  had  no  acquaintance  with  railroad  building, 
his  knowledge  of  the  subject,  derived  from  study  of  works  on 
civil  engineering,  and  his  experience  in  constructing  roads,  ir- 
rigating ditches,  and  canals,  undoubtedly  qualficd  him  to  ex- 
press an  opinion  respecting  the  "approved"  slope  of  an  em- 
bankment: Central  Ry.  Co.  v.  Mitchell,  G3  Ga.  173. 

7.  Whatever  the  rule  may  have  been,  it  is  now  almost  uni- 
versally conceded  that  medical  books  cannot,  over  the  objection 
of  the  adverse  party,  be  introduced  in  evidence  to  prove  any 
statement  contained  therein:  City  of  Bloomington  v.  Shrock, 
110  111.  219,  51  Am.  Rep.  679;  Commonwealth  v.  Sturtivant, 
117  ]\Iass.  122,  19  Am.  Rep.  401;  Burg  v.  Chicago  etc.  Ry.  Co., 

90  Iowa,  106,  48  Am.  St.  Rep.  419,  57  X.  \Y.  680;  link  v. 
Sheldon,  18  X.  Y.  Supp.  815,  64  Hun,  632 ;  Lilley  v.  Parkinson, 

91  Cal.  655,  27  Pac.  1091.  The  reasons  usually  assigned  for 
the  rejection  of  such  a  work  are  that  the  statements  which  it 
contains  lack  the  solemnity  of  a  judicial  oath ;  that  the  autlior, 
not  being  present,  cannot  be  cross-examined;  that,  if  he  could 
be  called  upon  to  state  the  grounds  of  the  opinions  so  an- 
nounced, he  miglit  change  or  modify  them;  that  several  recog- 
nized "schools"  of  medicine  exist,  that  materially  difTer  in  theory 
and  practice;  that  the  language  used  in  medical  l)ooks  is  tech- 
nical, and  not  capable  of  being  understood  by  ordinary  persons, 
and  that  the  ])ractice  of  medicine  and  surgery  is  changing,  so 
that  what  was  formerly  regarded  by  the  profession  as  settled 
has  become  in  many  instances  obsolete,  or  superior  methods  or 
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more  efficacious  remedies  have  been  substituted  therefor:  Ash- 
worth  V.  Kittridge,  12  Cush.  193,  59  Am.  Dec.  178;  Gallagher 
V.  Market  St.  Ey.  Co.,  67  Cal.  13,  6  Pac.  869,  56  Am.  Eep. 
713.  Historical  works,  books  of  science  or  art,  and  published 
maps  or  charts,  when  made  by  persons  indifferent  between  the 
parties,  are  primary  evidence  of  facts  of  general  notoriety  and 
^*  interest:  B.  &  C.  Comp.,  sec.  770.  There  are  certain  facts 
constituting  a  species  of  evidence  (B.  &  C.  Comp.,  sec.  680),  of 
such  general  notoriety  that  they  are  assumed  to  be  already 
known  to  the  court,  and  no  evidence  thereof  need  be  produced : 
B.  &  C.  Comp.,  sec.  719.  In  all  cases  in  which  judicial  notice 
of  facts  may  be  taken  by  the  court,  if  it  is  not  sufficiently  ad- 
vised thereon,  it  may  resort  for  its  aid  to  appropriate  books  or 
documents  for  reference  (B.  &  C.  Comp.,  sec.  720),  and  declare 
its  knowledge  to  the  jury,  who  are  bound  to  accept  it  as  con- 
clusive: B.  &  C.  Comp.,  sec.  136;  State  v.  Magers,  35  Or.  520, 
57  Pac.  197.  Thougli  a  court  must  take  judicial  notice  of  the 
laws  of  nature  (B.  &  C.  Comp.,  sec.  720),  the  probability  of  a 
landslide  is  not  such  a  fact  as  a  resort  to  appropriate  books 
would  enable  the  court  to  declare  as  conclusive  to  the  jury.  In 
determining  the  angle  of  repose  of  an  embankment,  the  possi- 
bility of  a  slide  depends  upon  the  character  of  the  material,  the 
climatic  influences  thereon,  and  so  many  other  elemcDts  that 
it  cannot  be  said,  as  a  matter  of  law,  to  be  a  fact  of  "general 
notoriety  and  interest/'  so  as  to  render  books  on  civil  en- 
gineering primary  evidence  thereof:  B.  &  C.  Comp..  sec.  770; 
Gallaglipr  v.  Market  St.  Ey.  Co.,  67  Cal.  13,  o6  Am.  Eep.  713, 
6  Pac.  869. 

8.  Tliese  book?  not  being  admissible  upon  eitlier  of  the  grounds 
stated,  tlio  question  to  l)e  considered  is  whether  the  court  erred 
in  permittintr  the  witness  to  refer  to  them  as  tending  to  cor- 
roborate  his  opinion.  In  Collier  v.  Simpson,  5  Car.  &  P.  *73, 
decided  at  nisi  prius  in  1831.  it  was  held  by  Mr.  Chief  Justice 
Tindal  that,  though  niedica!  books  which  were  stated  by  expert 
witnesses  to  be  standard  authority  in  that  profession  could  not 
l)e  offered  in  evidence  to  ])rove  any  facts  tlierein  stated,  such 
witnesses  might  be  asked  their  judgment,  and  the  grounds 
thereof,  wliich  miglit  in  some  degree  be  founded  on  such  books. 
as  a  part  of  their  general  knowledge.  In  Central  Ey.  Co.  v. 
■**  .^Iit(.])(>ll,  63  Ga.  173,  an  engineer,  having  l)een  injured  in  a 
slide  of  earth  upon  a  railroad  track,  instituted  an  action  to  re- 
cover tlie  damages  sustained,  and  called  a  civil  engineer,  who 
te-tificd  in  relation  to  the  character  of  the  cut  where  the  slide 
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occurred,  the  effect  of  water  upon  the  material,  as  tending  to 
disturb  it,  and  gave  the  angle  of  the  steepest  slope  for  which 
he  knew  any  authority,  saying:  "The  rules  for  construction  of 
cuts,  etc.,  which  I  have  given,  are  found  in  books  on  engineering. 
I  give  these  rules  solely  from  what  I  recollect  of  the  books. 
These  rules  are  found  in  IMahan,  Gillespie,  and  Gilmore,  and 
many  others."  The  plaintiff  having  secured  a  judgment,  Mr. 
Justice  Jackson,  speaking  for  the  court,  in  affirming  it,  says, 
concerning  the  testimony  of  the  civil  engineer :  "The  expert 
was  competent  to  testify.  Every  expert  derives  much  of  hi* 
knowledge  from  books  as  well  as  from  experience,  and  can  give 
his  opinion  based  upon  the  knowledge  acquired  from  both 
sources."  In  Western  Assur.  Co.  v.  Mohlman  Co.,  83  Fed. 
811,  28  C.  C.  A.  157,  upon  an  issue  as  to  whether  a  building 
in  which  insured  property  was  confined  fell  before  a  conflagra- 
tion, or  as  a  result  of  the  fire,  it  was  held  that  a  civil  engineer, 
testifying  as  an  expert,  may  read  in  support  of  his  opinion  ex- 
cerpts from  engineering  books  recogtiized  as  standard  authori- 
ties, giving  the  tabulated  results  of  tests  made  to  determine 
the  strength  and  resisting  power  of  timbers  of  the  kind  used  in 
the  construction  of  the  building,  the  court  saying:  "The  gen- 
eral proposition  that  scientific  books  are  not  to  be  read  in  evi- 
dence is  a  familiar  one,  and  many  citations  from  text-writer; 
and  reported  cases  are  found  in  the  brief  of  the  plaintiff'  in 
error.  Xearly  all  the  reported  cases  deal  with  medical  works, 
and  most  excellent  reasons  for  the  application  of  the  general 
rule  in  such  cases  may  be  found  therein.  But  the  rule  is  not  of 
universal  application.  It  would  be  a  reproach  to  the  adminis- 
tration '^^  of  the  law  if  it  were  so.  Records  of  observations 
are  undoubtedly  secondary  evidence,  but,  if  all  snch  records 
were  excluded  from  the  sources  of  knowledge  available  to  a 
court  of  justice,  it  would  frequently  find  itself  unable  to  obtain 
information  which  was  0})cn  to  every  individiuil  in  tlie  com- 
munity. It  has  been  held  repeatedly  that  standard  life  and  an- 
nuity tables,  showing  at  any  age  the  probal)]e  duration  of  life, 
are  competent  evidence  (Kailroad  Co.  v.  Putnam,  118  U.  S. 
554,  7  Sup.  Ct.  Eep.  1)  ;  and  yet  these  tables  show  merely  the 
deductions  from  records  of  past  transactions,  when  neither  tlie 
rccoi'd  of  the  transactions  nor  the  individual  who  has  worked 
out  the  deductions  is  called  to  testify  to  the  accuracy  of  his 
work,  or  to  the  conditions  under  which  it  was  performed.  So, 
too,  almanacs,  astronomical  calculations,  tables  of  logarithms, 
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interest  tables,  weather  reports,  tables  of  the  rise  and  fall  of 
the  tide,  have  been  admitted  in  evidence." 

A  text-writer,  discussing  this  subject,  says:  "Even  by  those 
courts  who  have  been  most  resolute  in  excluding  such  works 
when  offered  substantively,  it  is  agreed  that  an  expert  may  show 
that  his  views  are  sustained  by  standard  authorities  in  his  pro- 
fession'^:  Wharton  on  Evidence,  sec.  438.  This  author  further 
says :  "It  has,  indeed,  been  held  that  an  expert,  when  called  to 
state  the  sense  of  his  profession  on  a  particular  topic,  may  cite 
authorities  as  agreeing  with  him'^:  Wharton  on  Evidence,  sec. 
6G6.  Professor  Lawson,  in  his  work  on  Expert  and  Opinion 
Evidence  (second  edition,  page  176),  says;  "Notwithstanding 
the  inadmissibility  of  the  books,  the  opinions  contained  in  them 
may  go  to  the  jury  through  the  mouth  of  a  witness — an  expert." 
It  will  be  generally  admitted  that  standard  works  on  civil  en- 
gineering are  treatises  that  relate  more  nearly  to  matters  of  au 
exact  science  than  do  medical  books;  but  whether  excerpts  from 
the  former  can  be  read  to  corroborate  the  opinion  of  an  expert 
witness,  it  is  not  necessary  to  inquire,  for  the  question  ^^  is  not 
involved  herein.  Though  the  weight  of  current  authority  pre- 
vents the  reading  of  scientific  books  to  contradict  a  witness 
generally,  yet,  when  he  bases  his  opinion  upon  the  work  of  a 
particular  author,  such  book  may  be  read  in  evidence  for  that 
purpose:  Connecticut  Mut.  Life  Ins.  Co.  v.  Ellis,  89  111.  516; 
City  of  Bloomington  v.  Shrock,  110  111.  219,  51  Am.  Eep.  679; 
Pinney  v.  Cahill,  48  Mich.  584,  12  N.  W.  862;  Marshall  v. 
Brown,  50  Mich.  148,  15  N".  W.  55;  Huffman  v.  Click,  77  X.  C. 
55;  City  of  Eipon  v.  Bittel,  30  Wis.  614.  Plaintiff's  counsel, 
by  securing  from  Eoberts  a  statement  of  tlie  authors  whose 
works  on  civil  engineering  supported  the  opinion  of  the  Avitness, 
thereby  invited  his  cross-examination,  in  which  case  the  books 
to  which  he  referred  could  have  been  read  in  evidence  to  con- 
tradict him.  True,  it  may  be  possible  that  a  pretended  expert 
might  give  an  opinion  upon  a  material  fact,  and  fortify  it  by 
referring  to  the  work  of  some  fictitious  author  upon  the  subject; 
and,  the  adverse  party  being  unable  to  secure  the  book  men- 
tioned, the  reference  of  the  witness  might  add  to  his  false  testi- 
mony a  weight  to  which  it  was  not  entitled.  In  the  case  at 
bar,  however,  no  danger  from  the  course  of  practice  so  assumed 
could  have  been  possible,  for  Eoberts  was  unquestionably  h 
reputable  witness,  and  thoroughly  qualified  to  express  an  opin- 
ion upon  the  matter  to  which  his  attention  was  directed ;  and,  in 
our  opinion,  it  was  proper  to  permit  him  to  name  the  authors 
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whose  works  on  civil  engineering  coincided  with  his  views.  But 
for  the  error  coniniitted  in  giving  the  instruction  compUiincd  of^ 
the  judgment  is  reversed,  and  a  new  trial  ordered. 


The  Recordfi  of  the  Weather  Bureau  are  admissible  as  evidence  to 
show  the  state  of  the  weather  at  a  certain  time  and  place:  Mears  v. 
New  York  etc.  R.  R.  Co.,  75  Conn.  171.  96  Am.  St.  Eep.  192,  52  Atl.  610; 
People  V.  Dow,  64  Mich.  717,  8  Am.  St.  Eep.  873,  31  N.  W.  597; 
Knott  V.  Ealeigh  etc.  E.  E.  Co.,  98  N.  C.  73,  2  Am.  St.  Eep.  321,  3 
S.  E.  735, 

A  Witness  may  Qualify  as  an  Expert  by  knowledge  derived  ex- 
clusively from  books  and  study,  without  actual  personal  experience: 
See  the  monographic  note  to  Hammond  v.  Woodman,  66  Am.  Dec.  232. 
If  a  witness  exhibits  such  knowledge,  gained  from  experiments,  ob- 
servation, standard  books,  or  other  reliable  sources,  as  to  make  it 
appear  that  his  opinion  is  of  some  value,  he  is  entitled  to  testify, 
leaving  to  the  court,  in  its  discretion,  to  say  when  such  knowledge  is 
shown,  and  to  the  jury  what  the  opinion  is  worth:  Isenhour  v.  State, 
157  Ind.  517,  87  Am.  St.  Eep.  228,  62  N.  E.  40. 

As  to  the  Discretion  of  a  Corporation  in  choosing  the  route  for  its 
line  of  railroad  or  telegraph,  see  Cleveland  etc.  E.  E.  Co.  v.  Speer, 
56  Pa.  St.  325,  94  Am.  Dec.  84;  Postal  Telegraph  etc.  Co.  v.  Oregon 
Short  Line  E.  E.  Co.,  23  Utah,  474,  90  Am.  St.  Eep.  705,  65  Pac. 
735;  Union  Pac.  E.  R.  Co.  v.  Colorado  Postal  Tel.  etc.  Co.,  30  Colo- 
133,  97  Am.  St.  Eep.  106,  69  Pac.  564. 


MOORE  V.  HALLIDAY. 
[43   Or.  243,  72  Pac.   801.] 

INJUNCTIONS  Against  Trespass  on  Real  Property  are  spar- 
ingly granted,  and  when  granted  are  based  on  the  theory  of  irrepar- 
able injury  resulting  from  the  peculiar  character  of  the  property 
affected,  from  the  frequency  of  the  acts  complained  of  amounting 
to  a  continuing  trespass,  or  from  the  insolvency  of  the  tort-feasor, 
so  tliat  an  action  at  law  for  the  recovery  of  damages  would  be  in- 
adequate,     (p.   727.) 

INJUNCTION,  Against  What  Trespasses  will  not  be  Granted. 
A  complaint  stating  tliat  defendant  at  divers  times,  too  numerous  to 
mention,  opened  the  iuclosure  surrounding  plaintiff's  land,  cut  and 
removed  hav  and  grain  therefrom,  and  threatens  to  continue  such 
jicts  and  claims  the  right  so  to  do,  and  tiiat  defendant  is  impecunious 
and  unable  to  respond  in  damages,  does  not  disclose  a  cause  sufli 
cient  to  warrant  the  issuing  of  an  injunction  against  the  repetition 
of   Huch    trosjiass.      (pp.    727,    72s.) 

INJUNCTION  Against  Trespass  on  Real  Property.  -The  In- 
solvency of  the  Defendant  will  not  justify  the  issuing  of  an  injunc- 
tion against  tresjjasses  on  real  property  where  the  acts  complained 
of    do    not    ciHistiiute    irreparable    injuries,      (p.    72S.) 

PLEADING — Defocts  in  Complaint  not  Cured  by  Failure  to 
Demur. — The    failure   to   demur    to   a   complaint   does   not   waive   the 
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right  to  object  to  it  on  the  ground  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause   of  action,     (p.   729.) 

PUBLIO  LANDS,  Quieting  Title  to. — One  who  has  made  a 
homestead  entry  upon  public  lands,  the  title  to  which  remains  in 
the  United  States,  and  who  has  a  mere  inchoate  right  which  may 
ripen  into  title  when  he  Complies  with  the  requirements  of  law  in 
respect  to  settlement,  culture,  and  proof  thereof  within  the  time 
allowed,  cannot  maintain  a  suit  to  quiet  his  title  against  another 
claimant  of  the  same  lands,     (p.  731.) 

William  Miller  and  John  H.  Eand,  for  the  appellant. 

Will  E.  King,  for  the  respondent. 

»^  MOOEE,  C.  J.  This  is  a  suit  to  quiet  the  title  to  cer- 
tain real  property,  and  to  enjoin  a  threatened  continuance  of 
trespasses  thereon.  It  is  alle.sed  in  the  complaint,  in  substance, 
that  on  July  5,  1902,  plaintiff,  having  made  a  homestead  entry 
upon  one  hundred  and  sixty  acres  of  land  (particularly  describ- 
ing it)  in  Malheur  county,  Oregon,  thereafter,  and  prior  to  Sep- 
tember 26,  1902,  when  this  suit  was  begun,  established  his  resi- 
dence thereon,  entered  into  full  possession,  and  is  now  the  owner 
in  fee  thereof,  subject  to  the  paramount  title  of  the  United 
States;  that  defendant,  as  the  administrator  of  the  estate  of 
J.  H.  Chandler,  deceased,  unlawfully  claims  an  interest  therein, 
asserting  that  such  estate  is  the  owner  in  fee  of  said  premises, 
but  that  defendant  has  no  right  thereto,  nor  any  title  or  inter- 
est therein,  nor  is  he  in  the  actual  possession  thereof.  For  a  sec- 
ond cause  of  suit,  plaintiff,  after  alleging  that  he  made  a  home- 
stead filing  upon  said  land,  and  is  in  the  sole  possession  thereof, 
as  hereinbefore  stated,  avers  that,  without  his  consent,  defend- 
ant, at  divers  times,  too  numerous  to  mention,  opened  the  in- 
closure  surrounding  said  premises,  cut  and  removed  hay  and 
grain  therefrom,  turned  cattle  and  horses  thereon,  and,  claiming 
the  right  at  all  times  so  to  do,  threatens  to  continue  such  acts, 
against  plaintiff's  protest;  that  his  conduct  in  this  respect  has 
caused,  and,  unless  restrained,  will  result  in,  the  destruction  of 
the  crops  and  shrubbery,  to  the  irreparable  injury  and  damage 
of  said  land;  that  defendant  is  impecunious  and  unable  to 
respond  in  damages;  and  that  plaintiff  has  no  plain,  speedy,  or 
adequate  remedy  at  law.  A  demurrer  to  the  complaint,  inter- 
posed on  the  ground  that  the  two  causes  of  suit  were  improperly 
joined  and  that  the  second  cause  did  not  state  facts  sufficient 
to  warrant  injunctive  relief,  having  been  sustained,  and  plain- 
tiff declining  to  amend  or  further  plead,  the  suit  was  dismissed, 
and  he  appeals. 
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It  is  contended  by  plaintiff's  counsel  that  the  causes  of  suit 
^^^  set  forth  in  the  complaint  arose  out  of  the  same  transaction, 
and  M'cre  therefore  properly  joined,  and  that  if  the  second  cause 
failed  to  state  facts  sufficient  to  entitle  their  client  to  the  relief 
prayed  for,  and  was  for  that  reason  demurrable,  only  one  cause 
was  stated,  and,  this  being  so,  the  court  erred  in  dismissing 
the  suit. 

Considering  the  second  cause  of  suit,  the  question  to  be  de- 
termined is  whether  a  court  of  equity  should  enjoin  a  threatened 
commission  of  the  acts  complained  of,  upon  the  facts  stated. 
The  jurisdiction  of  a  court  of  equity  to  restrain  trespasses  on 
real  property  is  undoubtedly  an  outgrowth  of  its  interference  to 
prevent  waste.  At  common  law,  waste,  when  threatened  by  a 
tenant  in  dower,  or  by  the  curtesy,  or  guardian  in  chivalry,  was 
prevented  by  a  writ  of  prohibition  issued  by  a  court  of  chancery, 
which,  if  unavailing,  was  followed  by  an  original  writ,  emanat- 
ing from  the  same  source,  and  made  returnable,  usually,  in  the 
court  of  common  pleas.  Upon  the  appearance  of  the  defend- 
ant, and  after  issue  joined,  he  was  tried,  and,  if  found  guilty, 
the  plaintiff  recovered  single  damages  for  the  waste  committed 
Though  the  writ  of  prohibition  at  common  law  was  limited  to 
the  class  of  tenants  mentioned,  it  was  afterward  extended  to 
other  persons  by  statute,  in  speaking  of  which  Lord  Chief  Jus- 
tice Eyre,  in  Jefferson  v.  Bishop  of  Durham,  1  Bos.  &  P.  105, 
says:  "Tliat  which  these  statutes  gave  by  way  of  remedy  was 
not  so  properly  the  introduction  of  a  new  law,  as  the  extension 
of  an  old  one  to  a  new  description  of  persons.  The  course  of 
proceeding  remained  the  same  as  before  these  statutes  were 
made.  The  first  act  which  introduced  anything  substantially 
new  was  tliat  which  gave  a  writ  of  waste  or  estrepement  pend- 
ing the  suit.  It  follows,  of  course,  that  this  was  a  judicial 
writ,  and  was  to  issue  out  of  the  courts  of  common  law;  but. 
except  for  the  purpose  of  staying  proceedings  pending  a  suit, 
there  is  no  intimation  in  any  or  our  ^'^^  text-writers  that  anv 
pro1iil)itinn  could  issue  from  those  courts."  The  method  thu3 
adopted  to  prevent  the  spoil  or  destruction  of  lands,  houses, 
gardons,  Iroos,  or  otlier  corporeal  hereditaments,  by  tlie  tonnnt 
thereof,  to  the  prejudice  of  the  heir,  or  of  him  in  reversion  or 
remainder  (2  Blackstonc's  Commentaries,  -281),  proving  cum- 
bersome, 0(juity  intervened,  and  by  injunction  prevented  tb? 
commission  of  waste;  the  jurisdiction  being  founded  upon  thn 
necessity  of  preventing  irremediable  injury,  and  allowable  only 
in  cases  where  a  privity  of  title  existed  between  the  parties; 
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1  High  on  Injunctions,  3d  ed.,  sec.  697 ;  Bolster  v.  Catterlin,  10 
Ind.  117;  Wiggins  v.  Williams,  36  Fla.  637,  18  South.  859. 
The  commission  of  waste  having  been  so  successfully  thwarted 
in  these  cases  by  the  intervention  of  a  court  of  equity,  its 
jurisdiction  was  soon  thereafter  invoked  to  prevent  injuries  to 
real  property  by  persons  having  no  privity  of  title,  the  tort 
being  denominated  a  "trespass":  Mitchell  v.  Dors,  6  Ves.  Jr. 
147.  The  relief  by  injunction  in  such  cases  has  been  sparingly 
granted,  and,  when  bestowed,  is  based  upon  the  theory  of  ir- 
reparable injury,  resulting  from  the  peculiar  character  of  the 
property  affected  theieby,  from  the  frequency  of  the  acts  com- 
plained of,  amounting  to  a  continuing  trespass,  or  from  the  in- 
solvency of  the  tort-feasor,  so  that  an  action  at  law  for  the  re- 
covery of  damages  would  be  inadequate,  thereby  justifying  a 
resort  to  a  court  of  equity:  2  Story's  Equity  Jurisprudence, 
13th  ed.,  sec.  928;  Smith  v.  Gardner,  12  Or.  221,  53  Am. 
IJep.  342,  6  Pac.  771;  Mendenhall  v.  Harrisburg  Water  Co.,  27 
Or.  38,  39  Pac.  399;  Garrett  v.  Bishop,  27  Or.  349,  41  Pac.  10; 
City  of  Council  Bluffs  v.  Stewart,  51  Iowa,  385,  1  N".  W.  628; 
Eoebling  v.  First  Nat.  Bank  (D.  C),  30  Fed.  744;  Carney  v. 
Hadley,  32  Fla.  344,  37  Am.  St.  Eep.  101,  14  South.  4. 

1.  An  injunction  has  been  issued  in  this  state  to  prevent  the 
cutting  of  timber  (Kitcherside  v.  Myers,  10  Or.  ^*^  21;  Men- 
denhall V.  Harrisburg  Water  Co.,  27  Or.  38,  39  Pac.  399),  and 
the  removal  of  ore  (Allen  v.  Dunlap,  24  Or.  229,  33  Pac.  675; 
Bisliop  V.  Baisley,  28  Or.  119,  41  Pac.  936 ;  Muldrick  v.  Bro^vn, 
37  Or.  185,  61  Pac.  428),  but  in  each  instance  the  right  to  the 
relief  granted  was  based  upon  the  destruction  of  the  estate.  In 
Allen  v.  Dunlap,  24  Or.  229,  33  Pac.  675,  Mr.  Chief  Justice 
Lord,  in  speaking  of  equitable  interference  to  prevent  the  com- 
mission of  trespass  to  real  property,  says:  "The  general  rule 
that  a  court  of  equity  will  refuse  to  take  jurisdiction  and  award 
even  a  temporary  injunction  in  cases  of  mere  trespass  is  con- 
ceded; but  there  is  an  established  exception  in  cases  of  mines, 
timber  and  the  like,  in  which  an  injunction  will  be  granted  to 
restrain  the  commission  of  acts  by  which  the  substance  of  an 
estate  is  injured,  destroyed,  or  carried  away.  In  such  case,  the 
injury  being  irreparable,  or  difficult  of  ascertainment  in  damages, 
the  remedy  at  law  is  inadequate."  It  is  difficult  to  understand 
how  the  opening  of  plaintiff's  inclosure,  cutting  and  removing 
hay  and  grain  therefrom,  or  turning  cattle  and  horses  therein. 
can  ever  amount  to  a  destruction  of  the  substance  of  the  estate. 
The  opening  of  the  inclosure  may  have  been  accomplished  by 
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a  mere  removal  of  bars  or  the  unfastening  of  a  gate,  that  would 
not  amount  to  a  permanent  injury  to  the  fence,  conceding  that 
to  be  a  part  of  the  realty.  The  hay  and  grain  grown  upon  the 
premises  are  crops,  the  removal  of  which  docs  not  constitute 
such  an  injary  as  cannot  be  adequately  compensated  in  dam- 
ages; nor  can  the  cutting  of  these  annual  products  seriously  af- 
fect the  land,  for,  if  they  were  not  severed,  they  would  in- 
evitably decay  during  the  winter,  and,  though  their  destruction 
by  the  elements  might  enrich  the  soil,  by  giving  back  to  it 
some  of  the  ingredients  extracted  by  their  growth,  resulting  in 
a  potential  benefit,  the  cutting  of  such  crops  cannot  be  a  very 
serious  injury  to  the  land.  In  the  absence  of  an  '*'*  averment 
in  the  complaint  that  the  animals  turned  upon  the  premises  de- 
stroyed its  substance  by  so  trampling  the  soil  as  to  damage  it 
irremediably,  it  must  be  inferred  that  the  only  injury  sustained 
was  the  eating  of  the  grass,  which,  like  the  removal  of  the  hay 
and  grain,  is  not  irreparable.  It  will  be  remembered  that  the 
complaint  states  that,  unless  defendant  is  enjoined  from  exe- 
cuting his  threat  to  continue  the  acts  complained  of.  the  shrub- 
bery on  the  land  will  be  destroyed.  There  is  no  allegation  in 
the  complaint  that  any  shrubbery  is  growing  on  the  premises, 
unless  the  legal  conclusion  to  that  effect  juay  be  considered  as 
such;  but  since  the  character  of  the  shrubbery  is  not  specified, 
and  may  consist  of  sagebrush,  its  destruction  docs  not  necessarily 
imply  an  irreparable  injury  to  the  estate,  thus  showing  that  the 
acts  complained  of  constitute  only  mere  tres])asses. 

2.  Tlie  only  averment,  therefore,  that  tends  in  any  manner  to 
authorize  the  intervention  of  a  court  of  equity  to  restrain  the 
threatened  commission  of  trespasses  that  would  not  bo  attended 
with  irro]iaral)le  injury  is  tlie  alleged  insolvency  of  the  dd'cnd- 
ant,  and  it  remains  to  })v.  seen  whetlier  this  is  sutlicient  for  that 
purpose.  In  Centreville  etc.  Turn])ike  Co.  v.  Barnett,  2  Ind. 
53G,  the  acts  complained  of  were  mere  trespasses,  not  constitut- 
ing irreparable  injury,  and  the  only  averment  upon  which 
equitable  interference  couUl  be  basc^l  was  tlie  alleged  insolvency 
of  the  defendant;  and  it  was  held  that  this  was  insufTicient.  the 
court  saying:  '"The  fact  that  a  trespasser  is  insolvent  will  not 
give  chancerv  jurisdiction  to  enjoin  his  acts,  wlicrc^  tlie  otlicr 
circumstances  of  the  case  preclude  it.''  In  ^leciianics"  Foun- 
dry v.  Kyall.  75  Cal.  (JOl,  17  Pac  703,  a  suit  having  been  in- 
stituted to  restrain  the  threatened  continuance  of  certain  acts 
tliat  did  not  result  in  irreparable  injury,  it  was  held  that,  un- 
der the  circumstances,   an  allegation  of  the  defen(hint"s   insol- 
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vency  did  not  warrant  an  exercise  of  injunctive  ^^^  relief,  the 
court  saying:  "Xor  will  equity  interpose  to  restrain  a  trespasser 
simply  because  he  is  a  trespasser  and  is  insolvent.  Other  facts 
and  circumstances  must  be  shown  before  the  extraordinary  rem- 
edy of  injunction  can  be  invoked."  In  the  case  at  bar,  no  other 
facts  having  been  alleged,  and  as  in  cases  of  this  character  an 
injunction  is  sparingly  granted  (Smith  v.  Gardner,  12  Or.  211, 
53  Am.  Rep.  342,  6  Pac.  771),  we  think  the  second  cause  of 
suit  set  up  in  the  complaint  does  not  state  facts  sufficient  to 
warrant  the  exercise  of  equitable  interference,  and  for  this  rea- 
son no  error  was  committed  by  the  court  below  in  sustaining  tlie 
demurrer  thereto  interposed  on  that  ground. 

3.  The  first  cause  of  suit  was  not  challenged  by  the  demur- 
rer, except  for  misjoinder;  but,  if  this  part  of  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  suit,  the 
failure  in  that  respect  is  not  waived,  and  tlie  want  of  necessary 
averment  may  be  insisted  upon  in  this  court  to  defeat  plaintiff's 
right :  B.  &  C.  Comp.,  sec.  72 ;  Evarts  v.  Steger,  5  Or.  147. 

4.  It  will  be  remembered  that  the  complaint  states  that  on 
July  5,  1902,  plaintiff,  having  made  a  homestead  entry  upon 
the  land  in  question,  thereafter,  and  prior  to  September  26, 
1902,  established  his  residence  thereon,  entered  into  full  posses- 
sion, and,  subject  to  the  paramount  title  of  the  United  States,  is 
tlie  owner  in  fee  thereof;  that  defendant  unlawfully  claims  aa 
interest  therein,  but  that  he  has  no  such  right,  title,  or  inter- 
est, nor  is  he  in  the  actual  possession  thereof.  The  plaintiff 
not  having  made  his  homestead  entry  iipon  tlic  land  until  July 
5,  1902,  could  not  have  commuted  his  filing  or  made  final  proof 
in  support  of  his  entry  September  2Gth  of  that  year;  and  hence 
lie  was  not  the  owner  in  fee  of  the  land^  as  alleged,  but  had 
an  inchoate  right  thereto,  that  might  ripen  into  a  title,  if  he 
complied  with  the  requirements  prescribed  by  the  laws  of  tlio 
United  States  in  respect  to  settlement,  cultivation,  ^"'^  and 
proof  thereof,  within  the  time  allowed.  The  material  matter 
of  each  separate  cause  of  suit  stated  in  a  pleading  must  1)e 
complete  within  itself:  5  Ency.  of  PI.  &  Pr.  320;  Gardner  v. 
McWilliams,  42  Or.  14,  09  Pac.  915. 

5.  This  being  so,  the  plaintiff's  riglit  to  tlie  premises  being 
incomplete,  but  his  possession  undisturbed,  will  a  court  of 
equity,  when  the  title  is  in  the  United  States,  compel  the  ('e- 
fendant  to  set  up  his  claim  to  the  land,  that  it  may  be  decreed 
invalid?  In  Kitclierside  v.  ^Myers.  10  Or.  21,  it  was  held  that 
where  a  tract  of  public  land  is  subject  to  be  taken  imder  tlie 


730  American  State  Reports,  Vol.  99.  [Oregon, 

homestead  acts,  and  a  party  has  taken  the  initial  steps  to  home- 
stead it,  he  has  a  right  to  the  possession  thereof  for  the  purpose 
of  doing  the  required  acts  to  secure  his  title,  and,  if  he  is  pre- 
vented from  taking  possession  by  one  without  legal  title  or 
equal  equitable  claim,  he  may  ask  a  court  of  equity  to  put  him 
in  possession  of  his  rights.  Mr.  Chief  Justice  Lord,  speaking 
for  the  court,  in  deciding  the  case,  says:  "In  1878  the  plaintiff, 
after  filing  the  necessary  affidavits  and  paying  the  requisite 
fee,  received  his  certificate  therefor,  and  entered  upon  the 
tract  of  land  described  in  the  complaint  as  a  homestead,  the 
east  half  of  which  is  the  land  in  dispute,  and  in  the  actual  pos- 
session of  the  defendant,  and  proceeded  to  do  the  necessary  acts 
of  residence  and  cultivation  in  order  to  comply  with  the  terms 
of  the  homestead  acts,  and  to  perfect  his  title  to  the  land.  But 
it  is  clear  from  the  evidence  that  the  defendant  was,  and  now 
is  in  the  actual  possession  of  the  east  half  of  the  whole  tract 
which  the  plaintiff  lias  taken  as  a  homestead,  and  that  he  pre- 
vented and  forcibly  resisted  the  plaintiff  from  taking  possCvS- 
sion  of  the  land  in  controversy,  and  was  cutting  down  the  tim- 
ber, to  the  irreparable  injury  of  the  rights  of  the  plaintiff  in 
the  same.  It  appears,  then,  that  the  plaintiff  has  never  had 
possession  of  the  land  in  question,  although  it  is  included  in 
his  entry,  and  so  stated  in  tlie  '''^  certificate  of  t-lie  ofliccr  of 
the  land  office,  and  that  the  legal  title  as  to  the  plaintiff  is  in 
the  United  States.  So,  as  to  both  of  these  parties  the  legal  title 
to  the  land  in  controversy  is  in  the  United  States,  and  what- 
ever right  eitlier  party  lias  to  the  land,  not  being  legal,  must 
be  equitable,  if  anything,  and  the  question  to  be  decided  must 
necessarily  be,  A\Tio  has  the  superior  equity,  or  the  better  right 
to  the  possession  of  the  land?" 

In  Jackson  v.  Jackson,  17  Or.  110,  19  Pac.  847,  the  plaintiff 
having  filed  a  pre-emption  declaratory  statement,  claiming  cer- 
tain land  under  the  land  laws  of  the  United  States,  was  pre- 
vented by  the  defendant  from  taking  jiossession  of  a  part  of 
fhe  promises,  and,  in  a  suit  to  enjoin  such  interference,  it  was 
held  that  a  court  of  e(juity  would  protect  the  plaintiff's  right  of 
pns-;es>ion  so  long  as  bis  entry  remained  uncanceled.  The  prin- 
ciple thus  established  has  boon  followed,  and  parties  entitled  to 
the  possession  of  land,  the  title  to  which  is  in  the  Ignited 
States,  have  boon  protected  tliorein,  when  their  riirbt  tberoto  has 
boon  disturbed,  in  tbo  following  cases:  Allen  v.  Dunlaj),  24  Or. 
•.'•.'!>.  33  Pac.  (mo:  ]'.i>liop  v.  Paisley.  28  Or.  119,  fl  Pac.  9?,6; 
:Mulclri(k  V.  P.rown,  37  Or.  185,  Gl  Pac.  428.     In  each  of  these 
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cases,  however,  the  equitable  intervention  was  based  upon  the 
defendant's  interference  with  the  plaintiff's  right  to  possession, 
and,  as  the  title  to  the  land  was  in  the  United  States,  the  court 
did  not  attempt  to  quiet  it,  but  only  to  determine  who  had  the 
superior  right  of  possession.  When  the  successful  party  in  a 
contest  before  the  local  land  officers  for  a  tract  of  land  belong- 
ing to  the  United  States  is  permitted  to  make  an  entry  or  to  file 
thereon,  and  receives  a  certificate  evidencing  his  right  to  the 
possession  thereof,  a  state  court,  upon  proper  allegation  and 
proof,  will  restrain  the  defeated  party  from  disturbing  such 
possession  while  the  certificate  remains  uncanceled,  upon  the 
theory  that  an  inchoate  right  to  the  land  is  initiated  ^^^  which 
will  be  protected  by  invoking  the  maxim  that  equity  will  not 
suffer  a  wrong  without  a  remedy :  Pacific  Livestock  Co.  v.  Gen- 
try, 38  Or.  275,  61  Pac.  422,  65  Pac.  597.  But  if,  after  such 
certificate  has  been  issued,  the  defeated  party  is  to  be  enjoined 
from  asserting  any  claim  to  the  land,  it  would  seem  necessarily 
to  follow,  if  the  decree  is  of  any  binding  force,  that  he  would 
be  deprived  of  his  right  of  appeal  from  the  action  of  the  officers 
issuing  such  certificate  to  their  superior  officers  in  the  land  de- 
partment of  the  general  government.  Until  the  title  to  public 
land  has  passed  from  the  United  States,  as  evidenced  by  a  pat- 
ent or  by  a  grant  in  praesenti,  all  questions  affecting  such  title 
must  be  tried  in  the  federal  courts:  Wilcox  v.  McConnell,  13 
Pet.  498.  In  the  case  at  bar  it  is  apparent  from  an  inspection 
of  the  complaint  that  the  title  to  the  land  embraced  in  plain- 
tiff's homestead  entry  had  not  passed  to  him,  and  for  this  rea- 
son the  first  cause  of  suit  did  not  state  facts  sufficient  to  au- 
thorize the  court  to  quiet  such  title;  and,  as  the  plaintiff's 
possession  is  not  alleged  to  have  been  disturbed  in  tliat  cause  of 
suit,  the  defendant  cannot  be  enjoined  as  an  incident  to  the 
relief  sought. 

Neither  cause  of  suit  having  stated  facts  sufficient  to  entitle 
plaintiff  to  equitable  intervention,  it  is  unnecessary  to  consider 
the  question  of  joinder,  and  hence  the  decree  is  affirmed. 


INJUNCTIONS  AGAINST  TEESPASS  ON  REALTY. 

I.     Jurisdiction,  of  Equity  Over  Trespasses. 

a.  Its  Origin  and  Development. 

b.  Its  General  Grounds  and  Foundation. 

c.  Its  Modem  Scope  and  Extent. 

II.     Circumstanaes  Affecting  the  Jurisdiction, 
a.     Nature  and  Extent  of  the  Injury. 

1.  Irreparable,  Destructive,  and  Permanent  Injuries. 

2.  Trivial  Injuries  and  Nominal  Damages. 

3.  Jlepeated  and  Continuous  Injuries. 
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b.  Injury  or  Inconvenience  to  Trespasser. 

c.  Legal  DisabUity  of  Complainant. 
d-  Nonresidence  of  Trespasser. 

e.  Insolvency  of  Trespasser. 

f.  Inadequacy  of  Legal  Kemedies. 

m.     Instances  of  the  Exercise  of  the  Jurisdiction. 

a.  Making  Excavations  and  Putting  up  Structures. 

1.  Making  Excavations. 

2.  Laying  Out  Streets  and  Highways. 

3.  Erecting  Buildings  and  Other  Structures. 

b.  Removal  of  Structures  and  Property. 

1.  In  General. 

2.  Interference  with  Fences  and  Gates. 

c.  Removal  of  Earth,  Rock,  Mineral,  and  Oil. 

1.  Of  Earth  and  Rock. 

2.  Of  Mineral,  Oil,  and  Gas. 

d.  Cutting,  Removing,  and  Interfering  with  Trees. 

1.  Cutting  and  Removing  Trees  and  Timber. 

2.  Working  Trees  for  Turpentine. 

e.  Injuring,  Harvesting,  and  Removing  Crops. 

f.  Pasturing,  Grazing,  and  Roaming  of  Animals. 

g.  Hunting,  Fishing  and  Boating. 

h.     Interfering  with  Churches  and  Cemeteries. 
1.     Miscellaneous  Trespasses. 

I.     Jurisdiction   of    Equity   Over   Trespasses. 

a.  Its  Origin  and  Development. — The  jurisdiction  of  a  court  of 
equity  to  enjoin  the  oommission  of  trespasses  on  real  estate,  ■^'hile 
now  firmly  established,  is  of  comparatively  modern  origin.  The 
remedy  by  injunction  was  at  one  time  confined  to  eases  of  waste, 
but  it  was  gradually  extended,  with  considerable  reluctance,  to 
ordinary  tres})asses  for  whose  redress  the  remedy  at  law  was  in- 
adequate; so  that  the  distinction  between  trespass  technically  called 
waste  and  trespass  in  the  case  of  persons  having  uo  privity  of  title, 
has  come  to  be  disregarded,  and  there  is  now  no  hesitation  on  the 
part  of  courts  to  restrain  the  commission  of  a  tresjiass  as  between 
strangers  or  persons  claiming  adversely  whenever  equitable  considera- 
tions demand  such  action:  Lyon  v.  Hunt,  11  Ala.  295,  46  Am.  Dec. 
liUJ;  Boulo  V.  iSew  Orleans  etc.  K.  R.  Co.,  55  Ala.  480;  Merced  Min. 
Co.  V.  riemont,  7  (Jal.  317,  68  Am.  Dec.  2&2;  Mooro  v.  Ferrel,  1  (ia. 
7;  Shipley  v.  fitter,  7  Md.  408,  61  Am.  Dec.  371;  Scudder  v.  Trenton 
Delaware  Tails  Co.,  1  N.  J.  Dq.  6U4,  23  Am.  Dec.  756;  Hart  v.  JMayor 
of  Albany,  9  Wend.  571,  24  Am.  Dec.  165;  Gauso  v.  Perkins,  3  Jones 
K(|.  177,  69  Am.  Dec.  725;  Chapman  v.  Toy  Lung,  4  fcjaw.  28,  Fvd. 
Las.   No.  2610. 

b.  Its  General  Grounds  and  Foundation. — This  extension  of  the 
(.loctrine  was  natural,  and  should  have  been  easy,  for  it  is  the  nature 
(ii  the  injury  and  the  inadequacy  of  purely  legal  remedies,  which  give 
courts  of  equity  jurisdiction  wlicliier  the  injury  he  one  uf  waste  or 
liespass.     The    ullimale    gruuud    upon    wiiich    equitable    intervention 
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in  eases  of  trespass  rests  is  the  inadequacy  of  legal  remedies  for  the 
injury,  which  is  the  broad  foundation  of  all  remedial  jurisdiction  in 
equity.  The  injury  may  be  without  adequate  remedy  at  law  for  a 
number  of  reasons:  1.  It  may  be  destructive  of  the  very  substance  of 
the  estate;  2.  It  may  not  be  susceptible  of  estimation  in  terms  of 
money;  3.  It  may  be  so  continuous  and  permanent  tliat  there  is  no 
instant  of  time  when  it  can  be  said  to  be  complete  so  that  its  extent 
may  be  computed;  4.  It  may  be  vexatiously  repeated  and  persisted 
in;  5.  It  may  be  committed  by  one  who  is  wholly  irresponsible,  so 
that  a  verdict  against  him  for  damages  would  be  entirely  valueless; 
6.  It  may  be  committed  against  one  who  is  legally  incapacitated 
from  a  beneficial  use  of  the  remedy  at  law.  Generally,  however, 
wiien  equitable  relief  is  granted,  the  injury  will  be  found  to  include 
several  of  these  features:  See  the  monographic  note  to  Jerome  v. 
Eoss,  11  Am.  Dec.  501;  Deegan  v.  Neville,  127  Ala.  471,  85  Am.  St. 
Kep.  137,  29  South.  173;  Indian  Eiver  Steamboat  Co.  v.  East  Coast 
Transportation  Co.,  28  Fla.  387,  29  Am.  St.  Rep.  258,  10  South.  480; 
Woodford  V.  Alexander,  35  Fla.  333,  17  South.  658;  Shipley  v.  Bit- 
ter, 7  Md.  408,  61  Am.  Dec.  371;  Mayor  etc.  of  Frederick  v.  Greshon, 
30  Md.  436,  96  Am.  Dec.  591;  Burnley  v.  Cook,  13  Tex.  586,  65  Am. 
Dec.  79;  McGregor  v.  Silver  King  Min.  Co.,  14  Utah,  47,  60  Am. 
St.  Rep.  883,  45  Pac.  1091;  Bracken  v.  Preston,  1  Pinn.  584,  44  Am. 
Dec.   412. 

And  no  actual  invasion  of  the  premises  is  necessary  in  order  to 
warrant  the  intervention  of  a  court  of  chancery;  it  is  enough  that 
acts  are  threatened  and  impending  w^iich  will  cause  irreparable  in- 
jury to  the  complaining  party:  Lyon  v.  Hunt,  11  Ala.  295,  46  Am. 
Dec.  216;  More  v.  Massini,  32  Cal.  592;  Union  Mill  etc.  Co.  v, 
Warren,  82  Fed.  522.  When  the  acts  have  already  been  ilone,  and 
the  wrong  lias  spent  its  force,  there  is  no  occasion  for  an  injunc- 
tion:  Ewing  V.   Eourke,   14  Or.   514,  13  Pac.   4S3. 

But  to  justify  the  issuance  of  an  injunction,  tliere  must  be  present 
some  one  of  the  foregoing  equitable  features,  such  as  irreparable 
injury,  destruction  of  the  pro]ierty  as  it  has  been  heltl  and  enjoved, 
necessity  of  a  nuiltiplicity  of  suits  to  redress  the  wrong,  insolvency 
of  the  ti'cspasser,  or  other  equitable  considerations  wliich,  in  the 
discretion  of  tlie  court,  render  the  interposition  of  the  writ  necessary 
and  projjer.  Tiie  coniinission  of  a  mere  naked  trespass  will  not 
ordinarily  be  enjoined,  because  the  law  is  supposed  to  afi'ord  ample 
means  for  compensating  the  wrong:  High  v.  Wliitefielil,  130  Ala.  444, 
30  South.  449;  Ex  parte  Foster,  1  Ark,  304;  St(-in  v.  Coleni.in,  73 
Conn.  524,  48  Atl.  206;  .Tustices  v.  West  Point  Plank  Eoad  Co.,  11 
Ga.  246;  Seymour  v.  Morgan,  45  (ia.  201;  Lings  v.  Harris,  74  Ga. 
368;  Putney  v.  Briglit,  106  Ga.  199,  32  S.  E.  107;  Waters  v.  Lewis, 
106  Ga.  758.  32  S.  E.  854;  Oc'mulgee  Lumber  Co.  v.  Mitchell,  ]12  Ga. 
528,  37   S.  E.    749;   Rogers  v.  Brand    (Ga.),  45  S.  E.  305;    Goudoll   v. 
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Lassen,  69  111.  145;  Barn  v.  Bragg,  70  lU.  283;  Commissioners  of 
Highways  v.  Green,  156  111.  504,  41  N.  E.  154;  Taylor  v.  Pearce,  71 
111.  App.  525;  Smith  v.  Weldon,  73  Ind.  454;  Anthony  v.  Sturgis,  86 
Tnd.  479;  Duvall  v.  Waters,  1  Bland  Ch.  569,  18  Am.  Dec.  350» 
Cherry  v.  Stein,  11  Md.  1;  Pfeltz  v.  Pfeltz,  14  Md.  376;  Nicodemus 
V.  Nicodemus,  41  Md.  529;  Washburn  v.  Miller,  117  Mass.  376; 
Schurmeier  v.  St.  Paul  etc.  E.  R.  Co.,  8  Minn.  113,  83  Am.  Dec.  770; 
Nevitt  V.  Gillespie,  1  How.  (Miss.)  1U8,  26  Am.  Dec.  696;  James  v. 
Dixon,  20  Mo.  79;  Weigel  v.  Walsh,  45  Mo.  560;  Anderson  v.  St. 
Louis,  47  Mo.  479;  Leash  v.  Harbough  (Neb.),  91  N.  W.  521;  Fisher 
V.  Carpenter,  67  N.  H.  560,  39  Atl.  1018;  Quackenbush  v.  Van  Eiper, 
2  Green  Ch.  350,  29  Am.  Dec.  716;  Jerome  v.  Eoss,  7  Johns.  Ch.  315, 
11  Am.  Dec.  484;  Howell  v.  Howell,  40  N.  C.  (5  Ired.  Eq.)  258; 
German  v.  Clark,  71  N.  C.  417;  Eoss  v.  Page,  6  Ohio,  166;  Mechanics' 
etc.  Bank  v.  Debolt,  1  Ohio  St.  591;  Lining  v.  Geddes,  1  McCord  Ch. 
304,  16  Am.  Dec.  €06;  McMillan  v.  Ferrell,  7  W.  Va.  223;  Western 
Min.  etc.  Co.  v.  Virginia  etc.  Coal  Co.,  10  W.  Va.  250;  Lazzett  v. 
Carlo w,  44  W.  Va.  466,  30  S.  E.  171;  Burns  v.  Mearns,  44  W.  Va. 
744,  30  S.  E.  112;  Kennedy  v.  Elliott,  85  Fed.  832. 

c.  Its  Modem  Scope  and  Extent. — In  the  early  cases  the  right  to 
an  injunction  seems  to  have  been  confined  to  such  trespasses  as  were 
in  th.e  nature  of  waste,  and  went  to  the  destruction  of  the  freehold; 
but  oourts,  acting  on  the  simple  truth  that  it  is  better  to  prevent 
than  to  compensate  a  wrong,  and  recognizing  that  it  is  in  theory 
only  that  an  action  for  damages  is  an  adequate  remedy,  have  grad- 
ually drifted  away  from  this  position;  so  that  now  it  may  be  said, 
in  a  general  way,  that  the  commission  of  a  trespass  will  be  enjoined 
whenever  full  and  adequate  redress  cannot  be  had  by  an  action  at. 
law:  Camp  v.  Dixon,  112  Ga.  872,  38  S.  E.  71;  Whitcfield  v.  Eogers, 
26  Miss.  84,  59  Am.  Dec.  244;  King  v.  Stuart,  84  Fed.  546;  "In- 
adequacy of  Legal  Eemedies,"  post.  This  should  be  qualified  by  the 
further  statement  that,  notwithstanding  the  injury  is  susceptible  of 
pecuniary  compensation  in  an  action  at  law,  still,  if  the  existence 
or  integrity  of  the  estate  is  jeopardized,  the  trespass  will,  neverthe- 
less, be  restrained:  Lemmon  v.  Guthrie  Center,  113  Iowa,  30,  86 
Am.  St.  Eep.  361,  84  N.  W.  986;  Eakes  v.  Eustin  Land  etc.  Co.  ( Va.), 
22  S.  E.  498.  It  is  not  a  little  remarkable  that  courts  should  not 
sooner  have  come  to  a  recognition  of  princ'iplcs  at  once  so  plain  and 
just;  and  so  doubtless  they  would,  had  they  been  less  licnt  on 
blindly  following  the  decisions  and  dicta  of  the  early  (-lianccllorH, 
•who,  were  they  on  the  Ijench  to-day,  would  be  the  last,  as  they 
were  in  their  own  time,  to  be  bound  by  precedents  which,  however 
liberal  and  sufficient  for  the  days  wiien  they  were  established, 
were  never  calculated  to  meet  the  requirements  of  an  advanced 
civilization,  nor  intended  to  be  followed  when,  as  conditions  changed 
with  the  evolution  of  society,  the  demands  of  justice  should  require 
a  more  liberal  policy. 
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II.    Circumstances  Affecting  tlie  Jurisdiction, 
a.    Nature  and  Extent  of  the  Injury. 

1.  Irreparable,  Destructive,  and  Permanent  Injuries. — A  trespass 
which  will  cause  permanent  and  lasting  injury  to  real  estate  will 
be  restrained  by  injunction:  Eyan  v.  Brown,  18  Mich.  196,  100  Am. 
I)ec.  154;  Eehelkamp  v.  Schrader,  45  Mo.  505;  Miller  v.  Lynch,  149 
Pa.  St.  460,  24  Atl.  SO;  so  will  a  trespass  which  will  result  in  the 
destruction  of  the  property  in  the  character  of  its  use  and  enjoy- 
ment: Peterson  v.  Hopewell,  55  Neb,  670,  76  N.  W.  451;  Scudder 
V.  Trenton  Delaware  Falls  Co.,  1  N.  J.  Eq.  694,  23  Am.  Dee.  756; 
and,  in  general,  the  commission  of  a  trespass  calculated  to  work 
irreparable  mischief  will  be  enjoined:  Newlin  v.  Prevo,  81  111.  App. 
75.  What  constitutes  an  irreparable  injury  has  engaged  our  at- 
tention in  an  earlier  note  in  this  series  of  reports:  See  the  note  to 
Dudley  v.  Hurst,  1  Am,  St.  Eep.  374-379.  A  reference  to  this  note 
will  show  that  the  best  criterion  for  determining  whether  or  not  ^^^ 
injury  is  irreparable  is  this:  Can  complete  compensation  for  it  be 
had  by  a  recovery  of  damages  in  an  action  at  law?  An  injury  which 
cannot  adequately  be  compensated  by  a  verdict  for  damages  is 
generally  regarded  as  irreparable,  while  an  injury  which  can  fully 
be  compensated  by  damages  at  law  is  ordinarily  not  regarded  as 
irreparable. 

An  irreparable  injury,  it  is  said  in  Gause  v.  Perkins,  56  N.  C.  179, 
69  Am.  Dec,  728,  is  one  "  of  a  peculiar  nature,"  so  that  compensa-^ 
tion  in  money  cannot  atone  for  it.  "This  definition,"  says  Justice 
Cobb,  in  Camp  v.  Dixon,  112  Ga.  872,  38  S.  E.  71,  '4s  fairly  de- 
ducible  from  the  earlier  cases,  but  it  is  entirely  too  narrow  to  meet 
the  decisions  of  modern  times.  The  tendency  of  the  courts  at  the  be- 
ginning was  to  grant  injunctions  very  sparingly  in  cases  of  trespass, 
but  the  lapse  of  a  few  years  has  done  much  to  break  down  the  bar- 
riers of  this  conservatism,  and  pave  the  way  for  the  exercise  of  greater 
liberality  in  this  direction.  In  the  light  of  modern  decisions,  an 
irreparable  injury  may  be  said  to  be  one  which,  either  from  its  nature 
or  the  circumstances  surrounding  the  person  injured,  or  the  financial 
condition  of  the  person  committing  the  injury,  cannot  be  readily, 
adequately,  and  completely  compensated  for  with   money." 

But  it  must  be  borne  in  mind  that  when  the  trespass  permanently 
diminishes  the  substance  of  the  estate  in  that  which  constitutes  its 
chief  value,  it  will  be  enjoined  without  reference  to  the  fact  that  the 
value  may  be  measured  in  money,  because  the  owner  is  entitled  to 
have  the  identity  and  integrity  of  his  estate  preserved:  Lemmon  v. 
Guthrie  Center,  113  Iowa,  36,  86  Am.  St.  Rep.  361,  84  N.  W.  98C; 
Kakes  v.  Kustia  Land  etc.  Co.  (Va.),  22  S.  E.  498. 

2.  Trivial  Injuries  and  Nominal  Damages. — It  is  a  general  rule 
of  equity  jurisprudence  that  an  injunction  will  not  issue  to  prevent 
trivial  injuries   and   nominal   damages.     "Equity   does   not   stoop   to 
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pick  up  pins'"':  Bigelow  v.  Hartford  Bridge  Co.,  14  Conn.  5G5,  36  Am. 
Dec.  502;  Newby  v.  Highway  Commrs.,  21  111.  App  245;  Woodbury 
V.  Portland  Marine  Soc,  90  Me.  18,  37  Atl.  323;  Thorne  v.  Sweeney, 
13  Nev.  415.  See,  too.  Jacob  v.  Day,  111  Cal.  571,  44  Pac.  243; 
Peterson  v.  Santa  Kosa,  119  Cal.  387,  51  Pac.  557.  And  this  rule  is 
applicable  to  the  case  of  trespasses  on  real  property:  Castle  v.  Bell- 
Telephone  Co.,  61  N.  Y.  Supp.  743,  30  Misc.  Kep.  38;  O'Reilly  v. 
1st  AT  York  Elevated  E.  E.  Co.,  148  N.  Y.  347,  353,  42  N,  E.  1063; 
Frink  v.  Stewart,  94  N.  C.  484;  note  to  Jerome  v,  Eoss,  11  Am.  Dec. 
505.  Thus,  the  trimming  of  shade  trees  by  an  electrical  corporation 
which  will  not  materially  injure  them,  will  not  be  enjoined:  Hunt- 
ing V.  Hartford  St.  Ey.  Co.,  73  Conn.  179,  46  Atl.  824;  nor  will  the 
laying  of  a  pipe  line  in  comparatively  worthless  land,  the  damages 
caused,  if  any,  being  merely  nominal:  McGregor  v.  Silver  King  Min. 
Co.,  14  Utah,  47,  60  Am.  St.  Eep.  883,  45  Pac.  1091;  Crescent  Min. 
Co.  V.  Silver  King  Min.  Co.,  17  Utah,  444,  70  Am.  St.  Eep.  810,  54 
Pac.  244.  In  such  cases  the  injury  or  inconvenience  which  would 
result  to  the  trespasser  if  his  acts  should  be  restrained  is  an  im- 
portant factor  in  determining  the  decision  of  the  court — a  j)hase  of 
our  subject  which  presently  will  be  given  attention.  And  closely 
related  to  the  question  of  trespasses  of  a  trivial  character  are  con- 
tinued and  repeated  trespasses,  for  a  trespass  of  little  moment  may, 
by  vexatious  repetition,  command  the  attention  of  a  c^)urt  of 
equity.  "Irreparable  injury  authorizing  the  interference  of  a 
C(  urt  of  chanc(M-y  by  injunction,  need  not  always  be  such  injury  as 
is  beyond  the  possibility  of  repair,  or  beyond  possible  compensation 
in  damages,  nor  necessarily  great  injury  or  great  damage;  but  is 
that  species  of  injury,  great  or  small,  that  ought  not  to  be  submitted 
to  on  the  one  hand,  or  inflicted  on  the  other,  and  is  of  constant  and 
frequent  recurrence,  so  that  no  fair  or  reasonable  redress  can  be  had 
therefor  in  a  Court  of  law":  Stroup  v.  Chalcraft,  52  111.  App.  608, 
615. 

3.  Repeated  and  Continuous  Injuries. — Trespasses  on  real  property 
which  if  committed  singly  would  not  be  enjoined  because  the  remedy 
at  law  would  be  efficacious,  may,  by  reason  of  being  repeated  or 
continued,  assume  a  magnitude  or  character  which  will  induce  a 
court  of  cquit}'  to  restrain  them  by  iiijum-tion.  I]quity  intervenes  in 
such  a  case  beeauso  legal  remedies  are  inadequate.  The  damages  are 
impossible  or  exceedingly  difTicult  of  estimation,  and  their  attempti^l 
re<oveiy  from  time  to  time  as  sustnined  would  result  in  costly  and 
vexatious  litigation.  It  is  to  prevent  this  multiplicity  of  suits, 
which  are  so  Ijurdensome  to  the  public,  vexatious  to  the  parties,  and 
wilhal  so  inei!irai-i()iis  to  tli(>  coiiqihiinant,  that  equity  assumes  juii.:- 
(lietion:  Terry  v.  Eosell,  3:i  Ark.  478;  Medano  Ditch  Co.  v.  A<hims, 
29  Colo.  317,  08  Pac.  431;  Peoria  v.  Johnston,  56  111.  45;  Cox  v. 
T.ouisville  etc.  E.  E.  Co.,  48  Tnd.  178;  Mills  v.  Hamilton,  49  Iowa, 
ji'.";   Thomas   v.   Eobinson    (Iowa),   92   N.  W.    70;   Webster   v.    Co(d;(>, 
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23  Kan.  637;  Gilbert  v.  Arnold,  30  Md.  29;  Blondell  v.  Consolidated 
Gas  Co.,  82  Md.  732,  43  Atl.  817;  Hall  v.  Nester,  122  Mich.  141,  80 
N.  W.  982;  Kern  v.  Field,  68  Minn.  317,  64  Am.  St.  Eep.  479,  71 
K  W.  393;  Shaffer  v.  Stull,  32  Neb.  94,  48  N.  W.  882;  Leach  v.  Har- 
bough  (Neb.),  91  N.  W.  521;  Morris  etc.  R.  E.  Co.  v.  Hudson  Tunnel 
E.  E.  Co.,  25  N.  J,  Eq.  384;  Poughkeepsie  Gas  Co.  v.  Citizens'  Gas 
Co.,  89  N.  Y.  493;  Wheelock  v.  Noonan,  108  N.  Y.  179,  2  Am.  St. 
Eep.  405,  15  N.  E.  67;  Garvey  v.  Long  Island  E.  E.  Co.,  159  N.  Y. 
323,  70  Am.  St.  Eep.  550,  54  N.  E.  57;  Johnson  v.  Eochester,  13  Hun, 
285;  Valentine  v.  Schreiber,  38  N.  Y.  Supp.  417,  3  App.  Div.  235; 
Olivella  v.  New  York  etc.  E.  E.  Co.,  64  N.  Y.  Supp.  1086,  31  Misc. 
Eep.  203;  Appeal  of  Scheetz,  35  Pa.  St.  88;  Lonsdale  v.  Cook  (E. 
L),  44  Atl.  929;  McClellan  v.  Taylor,  54  S.  C.  430,  32  S.  E.  527; 
Eagsdale  v.  Southern  Ey.,  60  S.  C.  381,  38  S.  E.  609;  Murphy  v. 
Lin:oln,  63  Vt.  278,  22  Atl.  418;  King  v.  Stuart,  84  Fed.  546;  United 
States  Freehold  etc.  Co.  v.  Gallegos,  89  Fed.  769,  32  C.  C.  A.  470; 
Pittsburgh  etc.  E.  E.  Co.  v.  Fiske,  123  Fed.  760;  note  to  Jerome  v. 
Eoss,  11  Am.  Dec.  504,  505;  Goodson  v.  Eichardson,  L.  E.  9  Ch.  App. 
221. 

In  order  to  justify  the  interference  of  a  court  of  equity  in  cases 
of  trespass,  for  the  purpose  of  avoiding  a  multiplicity  of  suits,  it  is 
said  that  there  must  be  different  persons  controverting  the  same 
right,  and  not  a  mere  repetition  of  the  same  trespass  by  the  same 
person,  the  case  being  susceptible  of  compensation  in  damages:  Dee- 
gan  V.  Neville,  127  Ala.  471,  85  Am.  St.  Rep.  137,  29  South.  173; 
Carney  v.  Hadley,  32  Fla.  344,  37  Am.  St.  Eep.  101,  14  South.  4; 
Chicago  Public  Stock  Exchange  v.  McClaughry,  148  111.  372,  36  N. 
E.  88;  Taylor  v.  Pearoe,  71  111.  App.  525;  Crenshaw  v.  Cook,  65  Mo. 
App.  264;  Jerome  v.  Eoss,  7  Johns.  Ch.  315,  11  Am.  Dec.  484;  Hart 
v.  Mayor  of  Albany,  9  Wend.  571,  24  Am.  Dec.  165;  Eoebling  v. 
First  Nat.  Bank,  30  Fed,  744.  This  rule  has  no  application,  how- 
ever, when  the  repetition  or  continuance  of  a  trespass  by  one  per- 
son is  of  such  a  character  that  the  ordinary  legal  remedies  are  in- 
adequate to  redress  the  wrongs.  This  will  be  seen  upon  an  exam- 
ination of  the  cases  cited  in  the  previous  paragraph  and  in  those  to 
follow.  It  has  been  held  that  the  commission  of  several  similar 
trespasses  upon  each  of  several  persons,  thereby  laying  the  ground 
for  each  to  maintain  a  separate  action  against  the  same  trespasser, 
does  not  give  rise  to  such  a  multiplicity  of  suits  as  equity  will  inter- 
pose to  prevent:   Coulson  v.  Harris,  46  Miss.  728. 

A  court  of  equity  will  be  especially  ready  to  net  to  enjoin  re- 
peated or  continuous  trespasses  when  the  trespasser  is  insolvent; 
but,  although  he  is  financially  responsible,  the  court  will  have  no 
hesitation  in  assuming  jurisdiction  when  the  trespass  is  such  that 
redress  cannot  be  had  by  the  ordinary  course  of  the  law.  Eq^jity 
will  interfere  in  order  to  avoid  a  multiplicity  of  suits,  notwithstand- 
ing the  solvency  of  the  wrongdoer:  Edwards  v.  Haeger,  ISO  111.  99, 
Am.    St.   Rep.,   Vol.   99—47 
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54  K  E.  17{);  Slater  v.  Gunn,  170  Mass.  509,  49  N.  E.  1017;  Sills  v. 
Goodyear,  80  Mo.  App.  128;  Metropolitan  Land  Co.  v.  Manning,  98 
Mo.  App.  248,  71  S.  W.  696. 

And  if  the  trespass,  when  repeated  and  continued,  may  ripen  into 
a  prescriptive  right,  title,  or  easement,  this  is  a  circumstance  which 
will  hasten  a  court  of  equity  to  extend  its  aid  by  injunction:  Mc- 
Closkey  v.  Doherty,  97  Ky.  300,  30  S.  W.  649;  Cobb  v.  Massachusetts 
Chemical  Co.,  179  Mass.  423,  60  N.  E.  790;  Shields  v.  Orr  Extension 
Ditch  Co.,  23  Nev.  349,  47  Pae.  194,  This  may  be  illustrated  by 
enjoinins^  the  use  of  a  private  way  or  road  under  an  unfounded 
claim  of  right:  Hart  v.  Ilildebrandt,  30  Ind.  App.  415,  66  N.  E.  173. 

The  use  of  a  roadway  across  one's  premises  is  restrained  by  in- 
junction in  Khoades  v.  McNamara  (Mich.),  98  N.  W.  392.  Compare. 
High  v.  Whitefield,  130  Ala.  444,  30  South.  449.  And  the  use  of. 
private  road  is  enjoined  in  Ilagar  v.  Wilson  (Tenn.  Ch.),  46  S.  W., 
1033. 

The  repeated,  recurrent,  or  continuous  flooding  of  land  amounts: 
to  such  a  trespass  as  will  warrant  the  intervention  of  a  court  of' 
equity  by  injunction  to  restrain  the  continuation  of  the  wrong.. 
There  is  an  early  Maryland  decision  (Carlisle  v.  Stevenson,  3  Md. 
Ch.  499)  which  may  seem  irreconcilable  with  this  statement;  but, 
so  far  as  it  is  so,  it  is  misleading:  Lake  Erie  etc.  E.  E.  Co.  v.  Young, 
135  Ind.  420,  41  Am.  St.  Hep.  430,  35  N.  E.  177;  Stone  v.  Eos- 
common  Lumber  Co.,  59  Mich.  24,  26  N.  W.  216;  Davis  v.  Erank- 
enlust  Township,  118  Mich.  494,  76  N.  W.  1045;  Carlson  v.  St.  Louis- 
Dam  etc.  Co.,  73  Minn.  128,  72  Am.  St.  Kep.  610,  75  N.  W.  1044;. 
Whitefield  v.  Kogers,  26  Miss.  84,  59  Am.  Dec.  244. 

No  doubt  a  trespass  may  be  of  such  trifling  importance  thai  a' 
court  of  equity  will,  for  that  reason,  refuse  to  restrain  its  commis- 
sion: See  anie,  p.  735.  Yet  it  is  not  to  be  supposed  that  equity 
will  permit  a  right  to  be  violated  merely  because  the  injury  involved 
is  not  of  great  magnitude,  and  especially  wlicu  the  trespass  causing  it 
is  recurring  or  repeatea.  Indeed,  the  very  fact  that  the  amount  re- 
coverable in  law  would  be  small  in  comparison  with  the  cost  and 
trouble  of  litigation,  would  seem  an  additional  reason  why  equity 
should  extend  its  aid:  Lembcck  v.  Nye,  47  Ohio  St.  336,  21  Am.  St. 
Eep.  828,  24  N.  E.  G&ij.  "AVherc  a  trespass  has  already  been  com- 
mitted, and  the  court  can  see  that  it  is  the  purpose  of  the  defendant  to 
commit  other  deliberate  trespasses  wliich  cannot  be  adequat(dy  com- 
pensated by  a  judgment  at  law,  or  where  the  damage  of  such  tres- 
p;is3  is  merely  nominal,  then  a  bill  for  injunction  lies;  and  where 
the  defendant  is  insolvent,  an  additional  ground  of  equitable  juris- 
diction is  added  by  that  fact":  Alden  Coal  Co.  v,  Challis,  103  111. 
App.  52. 

The    supreme   court    of   Washington,   in    Eigney   v.    Tacoma   Liglit 
etc.  Co.,  9  Wash.  570,  3S  Pac.  147,  where  the  di\ersion  of  water  from 
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a  stream  was  enjoined,  though  the  actual  damage  to  the  riparian 

proprietor  was  perhaps  slight,  says:  "The  respondent,  having  this 
clear  right  to  the  natural  flow  of  the  waters  of  Clover  creek  over 
his  lands,  (5annot  unwillingly  be  deprived  of  it  without  Compensa- 
tion or  due  process  of  law,  even  by  the  public  or  for  a  public  use, 
without  disregarding  the  fundamental  law  of  this  state.  Even  if 
his  damages  were  shown  to  be  slight,  or  merely  nominal  (which  is 
not  shown),  the  right  still  exists,  and  cannot  be  violated  with  im- 
punity. Actual  damage  is  not  indispensable  as  the  foundation  of 
an  action.  It  is  sufiicient  to  show  the  violation  of  a  right.  The  law 
will  then  presume  some  damage.  And  where  the  act  done  is  such 
that,  by  its  repetition  or  continuance  it  may  become  the  foundation 
or  evidence  of  an  adverse  right,  its  repetition  or  continuance  will 
be  restrained  by  injunction:  Webb  v.  Portland  Mfg.  Co.,  3  Sum.  109, 
Fed.  Cas.  No.  17,322.  In  all  cases  a  court  of  equity  is  the  only  tri- 
bunal competent  to  grant  speedy  and  adequate  relief.  And  it  will  not 
withhold  its  aid  simply  because  the  injuries  sought  to  be  redressed 
may  not  be  the  cause  of  great  pecuniary  damage.  While  a  court 
of  equity  will  not  undertake  to  correct  merely  theoretical  or  imagi- 
nary wrongs,  it  will  never  refuse  its  aid,  in  cases  where  it  has  juris- 
diction to  enforce  clear  legal  rights,  however  small  they  may  ap- 
l)ear  when  viewed  from  merely  a  pecuniary  standpoint.  Concerning 
this  question  Mr.  Wood  well  says:  'But  if  the  legal  remedy  does  not 
afford  that  relief  to  which  the  party  in  equity  and  good  conscience  is 
entitled,  the  smallness  of  the  damages  on  the  one  hand,  or  the  magni- 
tude of  interest  to  be  affected  on  the  other,  will  not  prevent  the  ex- 
ercise of  the  preventive  power  of  the  court'   (2  Wood  on  Nuisances, 

p.   1151) While   it   is   perhaps   true   that   the   respondent   may 

recover  in  an  action  at  law  such  damages  as  he  may  be  entitled  to 
on  acc'ount  of  past  injuries,  he  can  hardly  be  said  to  have  a  pres- 
ent legal  remedy  for  injuries  which  may,  and  probably  will,  be  in- 
flicted upon  his  property  in  the  future  by  a  continuance  of  tlie 
wrongs  complained  of.  The  mere  fact  that  he  may  bring  a  separate 
action  for  each  recurring  fnjury  does  not  prove  the  adequacy  of  the 
legal  remedy.  Indeed,  there  is  no  adequate  and  effectual  relief  from 
a  constantly  operating  injury  save  that  of  prevention." 

Said  the  supreme  court  of  Massachusetts,  in  deciding  that  the  de- 
fendants should  be  enjoined  from  going  upon  the  station  premises 
of  the  plaintiff  railroad  company  to  solicit  incoming  passengers  and 
tlieir  baggage,  and  from  interfering  with  the  carrying  out  of  a  con- 
tract between  the  plaintiff  and  a  third  person  whereby  such  person 
had  the  exclusive  right  to  use  the  station  premises  to  solicit  the 
passenger  trade:  "The  facts  show  that  the  defendants  have  been 
guilty  of  trespass,  which  they  propose  to  continue.  The  ownership 
of  the  plaintiff  is  admitted,  and  no  question  of  title  is  in- 
volved. Nor  is  any  claim  to  a  right  of  way  over  the  plaintiff's 
land  set  up  in  the  answer  of  the   defendants.     It  seems  to  us  clear 
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tl>at  the  bill  in  this  case  may  be  maintained.  If  the  plaintiff  were 
to  sue  at  law,  the  amount  recoverable  could  not  be  large  in  compar- 
ison with  the  amount  expended  in  litigation,  and  every  trespass 
would  give  a  new  right  of  action.  Hence,  there  would  arise  a  great 
multiplicity  of  suits.  At  some  time  the  plaintiff  would  be  entitled 
to  the  protection  of  a  court  of  equity,  and  there  is  no  reason  why, 
on  the  facts  of  this  case,  the  remedy  by  injunction  should  not  be 
granted  at  once":  Boston  etc.  R.  R.  Co.  v.  Sullivan,  177  Mass.  230, 
83  Am.  St.  Rep.  275,  58  N.  E.  689.  A  somewhat  similar  decision  isi 
rendered  in  New  York  etc.  R.  R.  Co.  v.  Scovill,  71  Conn.  136,  71  Am. 
St.  Rep.  159,  41  Atl.  246. 

An  injunction  should  be  granted  against  the  defendants  where  it 
appears  that  they  have  repeatedly  trespassed  upon  the  plaintiff's 
property,  and  interfered  with  the  peaceable  enjoyment  thereof;  that 
they  have  unlawfully  torn  down  and  carried  away  a  screen  erected 
thereon  by  the  plaintiff,  and  threaten  to  continue  so  .doing  if  such 
structures  are  again  erected;  and  that  the  defendants  are  insolvent: 
Chambers  v.  Haskell  (Ky.),  78  S.  W.  478. 

b.    Injury  or  Inconvenience  to  Trespasser. 

Injunctions  are  sometimes  refused  because  the  hardship,  injury  or 
inconvenience  which  they  would  cause  the  defendant  are  out  of  all 
proportion  to  the  benefit  they  would  bring  to  the  plaintiff:  Robin- 
son V.  Clapp,  67  Conn.  538,  52  Am.  St.  Rep.  298,  35  Atl.  504;  Scott 
v.  Palms,  48  Mich.  505,  12  N.  W.  677;  Grey  v.  Mayor  etc.  of  Pater- 
son,  60  N.  J.  Eq.  385,  83  Am.  St.  Rep.  642,  45  Atl.  994;  Chapin  v. 
Ground,  15  R.  I.  579,  10  Atl.  639;  Pettibone  v.  La  Crosse  etc.  R.  R. 
Co.,  14  Wis.  443.  Hence  it  is  that  courts  have  refrained  from  re- 
straining the  commission  of  a  trespass  where  the  injunction  would 
result  in  little  or  no  benefit  to  the  plaintiff,  and  would  cause  great 
inconvenience  and  expense  to  the  trespasser:  Cobb  v.  Massachusetts 
Chemical  Co.,  179  Mass.  423,  -60  N.  E.  790;  McGregor  v.  Silver  King 
Min.  Co.,  14  Utah,  47,  60  Am.  St.  Rep.  883,  45  Pao.  1091;  Crescent 
Min.  Co.  V.  Silver  King  Min.  Co.,  17  Utah,  444,  78  Am.  St.  Kep. 
810,  54  Pac.  244.  This  doctrine,  however,  is  of  limited  application. 
The  mere  fact  that  inconvenience  will  result  will  not  induce  a  court 
to  withhold  preventive  relief:  Northern  Pac.  Ry.  Co.  v.  Cunningham, 
103  Fed.  708.  Moreover,  the  principle  that  a  chanc(>llor  will  refuse 
to  enjoin  wlien  greater  injury  will  result  from  granting  than  from 
refusing  an  injunction,  "has  no  application  where  the  act  complained 
of  is  in  itself,  as  well  as  in  its  incidents,  tortious.  In  such  a  case 
it  cannot  be  said  that  injury  would  result  from  an  injunction,  for 
no  man  can  complain  that  he  is  injured  by  being  prevented  from 
doing  to  the  hurt  of  another  that  which  he  has  no  right  to  do.  Nor 
can  it  make  the  slightest  difference  that  the  plaintiff's  property  is  of 
insignificant    value    to    him    as    compared    with    the .  advantages    that 
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would   accrue   to   the   defendants  from   its   occupation":  Walters   v. 
Mc'Elroy,  151  Pa.  St.  549,  25  Atl.  125. 

c  Legal  Disability  of  Complainant. — If  it  should  occur  that  the 
legal  remedy  for  a  trespass,  though  otherwise  adequate,  should  prove 
practically  ineffectual  because  of  the  injured  party  being  under  a 
legal  disability,  a  court  of  equity  may  take  jurisdiction  and  grant 
injunctive  relief  when,  but  for  this  circumstance,  the  plaintiff  would 
be  left  to  his  remedy  at  law:  Thomas  v.  James,  32  Ala.  723.  See, 
too,  Smith  V.  Smith,  57  N.  C.   (4  Jones  Eq.)    303. 

d.  Noni^idence  of  Trespasser. — The  nonresidence  of  a  trespasser 
is  entitled  to  much  weight  in  determining  the  propriety  of  awarding 
au  injunction  against  him;  for  it  would  be  unjust  that  a  court  of 
equity  should  turn  from  its  door  a  oitizen  of  the  commonwealth, 
who  has  been  subjected  to  vexatious  trespasses,  and  leave  him  to 
seek  redress  through  the  precarious  remedy  of  an  action  at  law  in 
a  foreign  jurisdiction:  Miller  v.  Wills,  44  W,  Va.  484,  67  Am.  St. 
Kep.  777,  28  S.  E.  337.  Perhaps,  however,  the  mere  fact  of  nonresi- 
dence is  not,  of  itself  alone,  sufficient  to  give  a  court  of  equity  ju- 
risdiction, for  the  trespasser  might  own  property  in  the  state,  which 
would  obviate  the  necessity  of  resorting  to  an  action  in  the  courts 
of  another  commonwealth:  Morgan  v.  Boxer,  113  Ga.  144,  38  S.  E. 
411. 

e.  Insolvency  of  Trespasser. — If  a  trespasser  is  insolvent,  and 
therefore  unable  to  respond  in  damages  for  the  injuries  he  may  cause, 
this  is  a  circumstance  to  be  taken  into  consideration  in  determin- 
ing whether  his  action  should  be  restrained:  Bcnsley  v.  Mountain 
Lake  Water  Co.,  13  Cal.  o(J6,  73  Am.  Dec.  575;  Derry  v.  Eoss,  5  Colo. 
295;  Walker  v.  Walker,  51  Ga.  22;  Cottle  v.  Harrold,  72  Ga.  830; 
Silva  V.  Eankin,  80  Ga.  79,  4  S.  E.  756;  Justice  v.  Aiken  (Ga.), 
30  S.  E.  941;  Wall  v.  Mercer  (Ga.),  46  S.  E.  420;  Commissioners  of 
Highways  v.  Green,  156  111.  504,  41  N.  E.  154;  Harms  v.  Jacobs,  158 
111.  505,  41  N.  E.  1071;  Gibbs  v.  McFadden,  39  Iowa,  371;  Martin 
V.  Davis,  96  Iowa,  718,  65  X.  W.  1001;  Sword  v.  Allen,  25  Kan.  67; 
Muss'-lman  v.  Marquis,  64  Ky.  (1  Bush)  463,  89  Am.  Dec.  637;  Coul- 
t.ou  V.  Harris,  43  Miss.  728;  Sumner  v.  Blakslee,  59  N.  H.  242,  47 
Am.  Kep.  196;  Wilson  v.  Hill,  46  N.  J.  Eq.  367,  19  Atl.  1097;  Me- 
chanics' etc.  Bank  v.  Debolt,  1  Ohio  St.  591;  Hanley  v.  Watterson, 
39  W.  Va.  214,  19  S.  E.  536.  But  while  the  pecuniary  irresponsibility 
of  the  wrongdoer  will  be  given  due  weight,,  it  is  not  decisive  of  the 
question:  Kellogg  v.  King,  114  Cal.  378,  55  Am.  St.  Rep.  74,  46  Pac. 
3  66;  Morgan  v.  Palmer,  48  N.  H.  336.  His  insolvency  alone  will 
not  give  chancery  jurisdiction,  when  the  other  circumstances  of  the 
case  preclude  it:  Mechanics'  Foundry  v.  Ryall,  75  Cal.  601,  17  Pac. 
703;  Carney  v.  Hadley,  32  Fla.  344,  37  Am.  St.  Rep.  101,  13  South. 
4;  Centreville  etc.  Turnpike  Co.  v.  Barnett,  2  Ind.  536;  Murray  v. 
Knapp,   62  Barb.   566,    42   How.  Pr.   462;  Parker  v.  Furlong,   37   Or. 
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248,  62  Pac.  490;  Moore  v.  ITalliday  (the  principal  case),  ante,  p. 
724,  And^  on  the  other  hand,  his  solvency  will  be  no  defense  to 
the  issuance  of  an  injunction  if  the  other  facts  of  the  case  are  such 
as  to  render  an  injunction  the  proper  remedy:  Crescent  City  Wharf 
etc.  Co.  V.  Simpson,  77  Cal.  286,  19  Pac.  426;  McPike  v.  West,  71 
Mo.  199;  John  L.  Roper  Lumber  Co.  v.  Wallace,  93  N.  O.  22. 

f.  Inadequacy  of  Legal  Remedies. — The  inadequacy  and  incom- 
pleteness of  the  legal  remedy  is  the  grand  criterion  which  deter- 
mines the  jurisdiction  of  equity  to  enjoin  a  trespass:  Camp  v.  Dixon, 
112  Ga.  872,  38  S.  E.  71;  Hall  v.  Nester,  122  Mich.  141,  80  N.  W. 
982;  Colliton  v.  Oxborough,  86  Minn.  361,  90  Minn.  793;  note  to 
Jerome  v.  Boss,  11  Am.  Dec.  501.  Ordinarily,  if  the  remedies  at 
law  are  regarded  as  efficacious,  there  is  no  occasion  for  the  invoca- 
tion of  the  extraordinary  powers  of  a  court  of  equity:  Anthony  v. 
Brooks,  5  Ga.  576;  Bethune  v.  W^ilkins,  8  Ga.  118;  Morris  Canal 
etc.  V.  Fagin,  22  N.  J.  Eq.  430;  McGregor  v.  Silver  King  Min.  Co., 
14  Utah,  47,  60  Am.  St.  Kop.  883,  45  Pac.  1091.  On  the  other  hand, 
if  the  legal  remedies  are  not  efficacious,  then  injunctive  relief  is 
proper:  De  Groot  v.  Peters,  124  Cal.  406,  71  Am.  St.  Eep.  91,  57  Pac. 
209;  Robertson  v.  Meyer,  59  N.  J.  Eq.  366,  45  Atl.  983.  And  it  is 
not  enough  to  preclude  tlie  jurisdiction  of  equity  that  there  is  a 
remedy  at  law;  it  must  be  an  efficient  remedy.  * '  Tlie  absence  of 
a  plain  and  adequate  remedy  at  law  aifords  tlie  only  test  of  equity 
jurisdicUon;  and  the  application  of  this  principle  to  a  particular 
case  must  depend  altogether  upon  the  character  of  the  case,  as  dis- 
closed in  the  proceedings.  It  is  not  enough  that  there  is  a  remedy 
at  law;  it  must  be  plain  and  adequate,  or,  in  other  words,  as  prac- 
tical and  eiiicicnt  to  the  ends  of  justice  and  its  prompt  administra- 
tion as  the  remedy  in  equity":  Wilton  v.  Dickson,  38  Neb.  767,  41 
Am.  St.  Eep.  771,  57  N.  W.  559;  Carter  v.  Warner  (Neb.),  89  N.  W. 
747.  See.  too,  A\innipisdogee  Lake  Co.  v.  Worster,  29  N.  H.  43r;; 
Ponieroy's  Equity  Jurisprudence,  sec.  1357,  and  note.  And  why 
should  this  not  be  so?  Why  should  courts  not  meet  such  questions 
rationally?  x\ud  if  they  have  two  remedies  for  a  wrong,  one  pre- 
ventive rather  than  curative,  one  better  than  the  other,  admini.-iter 
the  former,  and  that  without  hesitation? 

"The  inc(ini]>leteness  and  inadequacy  of  the  legal  remedy  is  the 
criterion  wliicli  determines  the  right  to  the  equitable  remedy  by  iu- 
juni-tion.  Tiie  earlier  rule  as  to  the  jurisdiction  of  a  court  of  etpnt^' 
to  r(>straiu  trespass  to  real  property  was  very  strict,  and  such  jire- 
ventive  relief  would  only  be  granted,  if  the  wrongdoer  were  solvent, 
in  rases  where  the  tiireateued  trespass  was  essentially  destructive  (rf 

the   Iri'clioM The   modern   rule   is  less   strict,  for    the   day   has 

passed  when  a  wiongddcr,  if  he  happens  to  be  able  to  make  a  money 
compensation  for  the  consequences  of  his  acts,  and  refrains  from 
;icts  destruclive   of   the   freehold,   may   repeatedly  trespass   upon   real 
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property  in  the  possession  of  another,  and  threaten  to  continue  in- 
dofinitely  such  wrongful  acts,  and  not  feel  the  restraining  hand  of 
equity":  Colliton  v.  Oxborough,  86  Minn.  361,  90  N,  W.  793,  per 
Chief  Justioe  Start. 

"The  remedy  by  an  action  at  law  for  damages  against  a  trespasser 
may  have  been  an  efficient  remedy  at  the  common  law.  But  at  this 
day,  when  property  of  all  kinds  readily  and  easily  changes  hands; 
when  a  man  who  is  solvent  to-day  may  be  insolvent  to-morrow; 
when  the  ready  means  of  transportation  quickly  convey  personal 
property  from  one  section  of  the  country  to  another,  perhaps  out  of 
the  jurisdiction  of  the  courts  which  have  been  established  for  the 
protection  of  property  rights;  and  when  we  consider  the  long  de-, 
lays  that  often  precede  a  trial,  a  judgment,  and  an  execution — we 
see  how  entirely  inadequate  is  the  remedy  at  law  to  secure  compen- 
sation to  a  person  whose  property  is  destroyed  by  a  trespasser.  So 
far  from  his  remedy  at  law  being  full,  complete  and  adequate,  he 
m.ay  find  himself,  at  the  end  of  his  litigation,  with  a  naked  execu- 
tion in  his  hands,  with  no  means  for  its  satisfaction.  In  the  mean- 
time his  most  valuable  property  interests  have  been  destroyed": 
King  v.  Stuart,  84  Fed.  546,  per  Justice  Paul. 

Though  the  threatened  injury  is  not  irreparable,  in  the  sense  that 
it  is  destructive  of  the  freehold,  an  injunction  may  be  warranted 
when  the  legal  remedies  are  inadequate:  Clark  v.  Jeffersonville  etc. 
E.  R.  Co.,  44  Ind.  248;  and,  notwithstanding  the  injury  may  be  sus- 
ceptible of  pecuniary  compensation,  a  court  of  equity  will  not  re- 
fuse its  protection,  when  the  existence  or  integrity  of  the  property 
is  imperiled:  See  "Irreparable,  Destructive  and  Permanent  Injuries," 
ante. 

III.  Instances  of  the  Exercise  of  the  Jurisdiction, 
a.  Making  Excavations  and  Putting  Up  Structures. 
1.  Making  Excavations. — The  jurisdiction  of  equity  to  enjoin  en- 
irriai-hnients  on  land  by  making  excavations,  erecting  permanent 
structures,  and  the  like,  is  undoubted:  Chicago  etc.  Ey.  Co.  v.  Por- 
ter, 72  Iowa,  426,  34  N.  W.  286.  Thus,  in  Eichards  v.  Dower,  64 
Cal.  62,  28  Pac.  113,  the  cutting  of  a  tunnel  through  the  plaintiff's 
land  is  enjoined;  and  in  Reddall  v.  Bryan,  14  Md.  444,  74  Am.  Dec. 
"j.jO,  the  constructing  of  an  aqueduct  by  ditches  and  embankments, 
is  restrained;  and  in  Schneider  v.  Brown,  85  Cal.  205,  24  Puc.  715, 
the  digging  of  a  ditch,  with  the  consequent  tearing  up  the  soil  and 
the  destroying  of  crops;  and  in  Meudenhall  v.  Harrisburg  Water  Co., 
27  Or.  38,  39  Pac.  399,  the  widening  of  a  ditch  and  the  building  of 
a  dam  calculated  to  destroy  a  ford.  But  in  Thorn  v.  Sweeney,  12 
Xev.  251,  the  digging  of  a  diti-h  across  rocky,  barren  and  unculti- 
vated laud  is  not  enjoined,  yee,  too,  Waldron  v.  Marsh,  5  Cal.  119; 
McGregor  v.  Silver  King  Miu.  Co.,  14  Utah,  47,  60  Am.  St.  Eep.  8S3, 
45  Pac.  1091.  V.'liere  one  proceeds  to  excavate  on  tlie  land  of  an 
adjoining  owner,  and  to  erect  thereon   a  supporting  wall,   lie  will   be 
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restrained  by  injunction:   Gobeille  v.  Mennier,  21  E.  I.   103,  41   Atl. 
1001.     See,  too,  Ilerr  v,  Bierbower,  3  Md.  Ch.  456. 

2.  Laying  Out  Streets  or  Highways. — The  entrance  upon  private 
property  and  its  occupation  for  a  street  or  highway,  against  the  will 
of  the  owner,  and  without  having  acquired  a  right  so  to  do  by  proper 
proceedings,  will  be  restrained  by  injunction:  Diamond  Match  Co. 
V.  Village  of  Ontonogan,  72  Mich.  249,  40  N.  W.  448;  Lewis  v.  North 
Kingston,  16  E.  I.  15,  27  Am.  St.  Eep.  724,  11  Atl.  173;  Uren  v. 
Walsh,  57  Wis.  98,  14  N.  W.  902.  And  so  will  the  construction  of 
a  causeway  under  similar  circumstances  (Creely  v.  Bay  State  Brick 
Co.,  103  Mass.  514),  or  the  construction  of  a  railroad:  Lake  Erie  etc. 
Ey.  Co.  v.  Michener,  117  Ind.  465,  20  N.  E.  254. 

3.  Erecting  Buildings  and  Other  Structures. — An  encroa&hment  on 
land  by  the  erection  of  permanent  buildings  will  be  enjoined:  Chi- 
cago etc.  Ry.  Co.  v.  Porter,  72  Iowa,  426,  34  N.  W.  286;  Long  v., 
Kasebeer,  28  Kan.  226;  Southmayd  v.  McLaughlin,  24  N.  J.  Eq.  181. 
But  see  Schuster  v.  Myers,  148  Mo.  422,  50  S.  W.  103.  And  the  pro- 
jection of  a  building  on  or  over  the  premises  of  another  may  furnish 
a  ground  for  injunctive  relief:  Norwalk  Heating  etc.  Co.  v.  Vernain, 
75  Conn.  662,  96  Am.  St.  Rep.  246,  55  Atl.  168.  Erecting  a  building 
so  as  to  take  possession  of  part  of  an  adjoining  lot  and  reduce  its 
frontage,  is  enjoined  in  Long  v.  Eagan,  94  Md.  462,  51  Atl.  181. 
And  in  Crocker  v.  Manhattan  Life  Ins.  Co.,  70  X.  Y.  Supp.  492,  61 
App.  Div.  226,  a  mandatory  injunction  for  the  removal  of  shutters 
that  swing  over  the  complainant's  premises,  is  granted;  and  in  Nor- 
ton V.  Elwert,  29  Or.  583,  41  Pac.  926,  the  removal  of  the  wall  of  a 
building  ia  commanded.  But  in  Hall  v.  Rood,  40  Mich.  46,  29  Am. 
Rep.  528,  it  is  held  that  the  owner  of  a  wooden  building,  which  for 
over  twenty  years  had  encroached  six  inches  on  a  private  alley,  will 
not  be  restrained  from  veneering  it  witli  brick,  and  thereby  causing 
it  to  encroach  three  inches  more,  it  not  apiJeuring  that  tlie  addition 
would  materially  injure  the  way;  and  in  Rankin  v.  Charleys,  19  Mo. 
490,  61  Am.  Dee.  574,  the  court  refuses  to  compel  a  builder  to  remove 
his  joists,  inserted  without  license  in  the  wall  of  an  adjoining  owner. 

The  setting  of  a  [lermaneat  awning  post  was  sought  to  be  enjoined 
in  Whalen  v.  Daiashmutt,  59  Md.  25u,  but  an  injunction  was  refused 
when  the  complainant  failed  to  sliow  in  what  manner  the  erection 
would    cause    irreparable    injury. 

A  person  will  not  be  allowed  forcibly  to  enter  upon  another's  land 
and  there  build  a  wall,  to  the  exclusion  of  the  owner:  Kaiser  v. 
Dalto,  14U  Cal.  167,  73  Pac.  828.  And  one  who  goes  upon  another's 
property  and  builds  a  wall,  without  any  claim  of  right,  will  be  re- 
quired by  in  junction  to  remove  the  wrongful  construction:  Bright  v. 
Allan,  203  Pa.  St.  394,  93  Am.  St.  Rep.  769,  53  Atl.  251.  In  Cal- 
nielet  v.  Siche,  48  Neb.  505,  58  Am.  St.  Rep.  700,  67  N.  W.  467,  one 
of  the  parties  to  a  party-wall  is  enjoined  from  constructing  another 
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Btory   thereon   in   his   own   right,   for   his   own   benefit,   and   in    open 
hostility  to  the  wishes  of  the  other. 

In  Giller  v.  West  (Ind.),  69  N,  E.  548,  the  court  refused  to  re- 
strain a  trespasser  from  constructing  a  fence  across  the  rear  end 
of  the  complainant's  lot.  But  in  Barbee  v.  Shannon,  1  Ind,  Ter. 
199,  40  S.  W.  584,  the  defendant  was  enjoined  fromi  placing  a 
fenoe  across  the  plaintiff's  land  and  excluding  the  latter 's  lessee 
therefrom. 

b.     Removal  of  Structures  and  Property. 

1.  In  General. — The  removal  of  a  building  from  the  owner's 
premises  will  be  enjoined:  State  Sav.  Bank  v.  Kircheval,  65  Mo. 
682,  27  Am.  Kep.  310;  Lewis  v.  North  Kingston,  16  E.  I.  15,  27 
Am.  St.  Kep.  724,  11  Atl.  173.  In  De  Veney  v.  Gallagher,  20  N. 
J.  Eq.  33,  the  threatened  removal  of  the  part  of  a  house,  which 
the  defendant  alleged  projected  upon  his  land,  was  enjoined.  An 
injunction  against  the  removal  from  one  place  to  another  of  a 
church  is  refused  in  Tigard  v.  Moffitt,  13  Neb.  565,  14  N.  W.  534. 

The  tearing  out  of  a  valuable  dam  will  be  restrained:  Winni- 
piseogee  Lake  Co.  v.  Worster,  29  N.  H.  433;  Clark  v.  Mayor  etc.  of 
Syracuse,  13  Barb.  32;  so  will  the  removal  of  a  part  of  a  wharf 
and  dock  by  the  agents  of  the  canal  board:  Ryan  v.  Brown,  18 
Mich.  196,  100   Am.  Dec.  154. 

An  injunction  will  not  be  granted  to  restrain  the  owner  of  brick, 
situated  on  the  complainant's  land  from  removing  them  when  no 
harm  will  be  done  beyond  a  purely  technical  trespass:  Gates  v. 
Johnston  Lumber  Co.,  172  Mass.  495,  52  N.  E.  73fi.  See,  also,  Clark's 
Appeal,  62  Pa.   St.  447. 

2.  Interference  with  Fences  and  Gates. — The  destruction  of  a 
fence  and  the  threatened  repetition  thereof  as  often  as  it  may  be  re- 
placed, entitles  the  owner  to  an  injunction  against  the  invader, 
whether  or  not  he  is  insolvent.  The  remedy  at  law  by  an  action  for 
each  wrong  as  it  is  perpetrated  is  inadequate,  and  equity  intervenes 
to  avoid  the  multiplicity  of  suits:  Musselman  v.  Marquis,  1  Bush,  463, 
89  Am.  Dec.  637;  Shaffer  v.  Stull,  32  Neb.  94,  48  N.  W.  882;  Pohl- 
man  v.  Lohmeyer,  60  Neb.  364,  83  N.  W.  201;  Lynch  v.  Egan  (Neb.), 
93  N.  W.  775;  Fonda  etc.  E.  E.  Co.  v.  Olmstead,  81  N.  Y.  Supp. 
1041,  84  App.  Div.  127.  Compare  Nichols  v.  Sutton,  22  Ga.  3G9.  In 
Hoff  V.  Olson,  101  Wis.  118,  70  Am.  St.  Eep.  903,  76  N.  W.  1121, 
the  threatened  removal  of  a  line  fence  is  enjoined;  but  in  Miller 
V.  Burket,  132  Ind.  469,  32  N.  E.  309,  the  repeated  tearing  down  of 
a  fence  in  order  to  harvest  a  crop  of  wheat  is  not  restrained;  and 
in  Cooper  v.  Hamilton,  8  Blaekf.  (Ind.)  377,  the  taking  of  rails 
from  land  is  not  enjoined. 

The  taking  down  of  fences  and  the  opening  of  a  road  is  enjoined 
in  Grisby  v.  Burnett,  31  Cal.  406.  But  see  Leach  v.  Day,  27  Cal. 
643.  So,  in  McPike  v.  West,  71  Mo.  199,  is  the  opening  of  a  road, 
accompanied  with  the  cutting  of  hedges,  the  removal  of  fences,  and 
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the  exposure  of  crops.  In  Village  of  Itasca  v.  Schroeder,  182  111.  192, 
55  N,  E.  50,  municipal  officers  are  enjoined  from  changing  a  street 
so  as  to  encroach  upon  private  property,  and  necessitate  the  destruc- 
tion of  shade  trees  and  the  removal  of  fences.  See,  too.  Southern 
Pac.  E.  K.  Co.  V.  Oakland,  58  Ted.  50.  The  repeated  throwing  down 
of  fences  under  a  claim  that  a  public  road  exists  over  the  premises, 
will  be  restrained  by  injunction  (Ladd  v.  Osborne,  79  Iowa,  93,  44 
X.  W.  235;  Carpenter  v.  Gwynn,  35  Barb.  395),  although  in  Smith 
v.  Garner,  12  Or.  221,  53  Am.  Eep.  342  a  contrary  view  seems  to  be 
taken.  An  irresponsible  road  commissioner  who  removes  a  fence  a 
number  of  times,  claiming  it  is  an  obstruction  in  a  public  roadj  and 
declares  that  he  will  remove  it  as  often  as  it  is  replaced,  should 
be  restrained  by  an  injunction:  Owens  v.  Crossett,  105  111.  354.  But 
in  Frink  v.  Stewart,  94  N.  C.  484,  the  court  refused  to  enjoin  the 
removal  of  posts  which  the  plaintiff  placed  in  and  across  what  was 
ilaimed  to  be  a  public  way,  and  the  passing  of  vehicles  over  his 
laud.  This  decision  was  based  on  the  trifling  nature  of  the  trespass. 
And  in  Smith  v.  Odonomowoc,  49  Wis.  694,  6  N.  W.  329,  the  court 
refused  to  restrain  the  threatened  action  by  a  city  to  remove  a 
fence  and  a  storm  door,  on  the  ground  they  were  in  the  street.  So, 
in  O'Xeil  v.  McKeesport,  201  Pa.  St.  386,  50  Atl.  920,  the  taking 
yway  of  a  fence  across  an  alley,  which  the  complainant  claimed  was 
0{)cn('d  for  the  convenience  of  neighbors  and  not  for  the  public, 
was  not  enjoined.  But  in  GilflUan  v.  Shattuck  (Cal.),  75  Pac.  646, 
the  destruction  of  a  fence  across  a  private  way  was  enjoined,  with- 
out regard  to  whether  the  plaintiff  owned  the  fee  to  the  center 
of  the  ]i,-i.ssageway. 

The  throwing  down  of  fences  and  the  letting  in  of  cattle  on  a 
growing  crop  has  been  held  not  such  a  trespass  as  will  warrant 
a  court  of  equity  to  grant  an  injunction:  Catching  v.  Terrell,  10 
Ga.  576.  This  decision  finds  some  support  in  the  principal  case:  See 
ante,  p.  724.  But  it  is  not,  we  believe,  a  true  statement  of  the  law. 
[t  wduld  seem  that  such  an  aggravated  wrong  as  repeatedly  tearinc; 
down  fences  or  opening  gates  and  letting  stock  in  upon  crops  or 
jiHsture  land  could  leave  no  alternative  with  a  court  of  equity  but  to 
grant  an  injunction  against  the  wrongdoer:  Tautlinger  v.  Sullivan, 
SO  Iowa,  21 S,  45  X.  W.  765;  Miller  v.  Wills  (W.  Va.),  28  S.  E.  337. 
See,   further,  "Trespass  of  Animals — Pasturing  and  Grazing,"   post. 

When  tros]>asses  committed  by  a  road  overseer  in  removing  gates- 
1  roin  an  allege.!  higiiway,  which  has  no  legal  existence,  will  probal;ly 
be  repeated  imli'finitely,  injunction  is  a  proper  remedy:  Sniithers  v. 
Pitrli.  S2  r'al.  15.'!,  22  Pac.  935.  And  so  it  is  where  a  land  owner 
persistently  !e;ives  ejicn,  and  also  injures  and  destroys,  gates  on  a 
vaiiroad 's  riglit  of  way,  at  a  farm  crossing  kept  for  his  access  to 
liis  premises,  altliough  the  gates  are  heavy  and  unsuitable:  Axtlielm 
V.   Chicago   et-.   R.    H.    Co.    (Xeb.),   SO   X.  W.   313. 

One  who,  in  bniMing  n  fenc<>  on  wliat  he  claims  is  the  line  be- 
tween himself  and  an  adjoining  owner,  trespasses  on  the  land  of  the 
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latter,  cannot  restrain  him  by  injunction  from  removing  the  fence: 
Currier  v.  Jones  (Iowa),  96  N.  W.  766,  See,  too,  Minnig's  Appeal, 
82  Pa.  St,  373, 

c.     Removal  of  Earth,   Rock,   Mineral,   and  Oil. 

1.  Of  Earth  and  Rock. — The  excavation  and  removal  of  earth  or 
rock  by  a  trespasser,  going  as  it  does  to  the  destruction  of  the  es- 
tate, may  constitute  a  ground  for  the  intervention  of  a  court  of 
equity  to  prevent  the  perpetration  of  the  wrong.  Thus,  the  wrong- 
ful excavation  and  removal  of  clay  may  be  enjoined  at  the  suit 
of  the  owner:  Bates  v.  Slade,  76  Ga.  50;  Eeddall  v.  Bryan,  14  Md. 
444,  74  Am.  Dec,  550.  Compare  Thornton  v.  Koll,  118  111,  350,  S 
N.  E.  145,  and  see  Cobb  v.  Illinois  etc.  E.  R.  &  Coal  Co.,  68  111. 
233.  The  excavating  and  hauling  away  of  a  railroad  grade  is  en- 
joined in   Clark  v.  Jeffersonville  etc'.  B.  R.  Co.,  44  Ind.  248. 

The  quarrying  and  taking  away  of  valuable  rock  is  a  trespass 
which  will  be  enjoined:  More  v.  Massini,  32  Cal,  590;  Cowper  v. 
Baker,  17  Ves.  128;  Thomas  v,  Oakley,  18  Ves.  184.  The  mining  of 
phosphate  rock  is  enjoined  in  Brown  v.  Salary,  37  Fla.  102,  19 
South.  161.  In  .Jerome  v.  Ross,  7  Johns.  Ch.  315,  11  Am.  Dec.  484, 
however,  the  court  refused  to  interfere  with  a  trespass  in  entering 
upon  land  and  taking  away  large  quantities  of  stone  from  a  ledge 
of  rock;  but  it  did  not  appear  that  the  ledge  was  of  any  particular 
value  to  the  owner,  or  was  desirable  for  building  or  other  purposes. 
The  correctness  of  this  decision  is  doubtful.  Equity  will  not  permit 
one's  property  to  be  thus  destroyed,  notwithstanding  its  value  may 
be  slight,  and  the  wrong  done  may  be  redressed  in  an  action  for 
damages.  One  has  the  right,  in  the  absence  of  public  necessity, 
to  have  the  integrity  of  his  property  preserved,  and  this  right  is  not 
liependent  on  the  value  of  the  property.  It  is  believed,  therefore, 
that  the  removal  of  stone  by  a  trespasser,  though  it  be  of  little 
value,  will  authorise  the  issuance  of  an  injunction:  Ellis  v.  Wren, 
84    Ky.    254,    1    S.    W,    440. 

2.  Of  Minerals,  Oil,  and  Gas. — Equity  is  prompt  in  restraining 
a  tiesnas-er  from  digging  into  mines  and  removing  their  valua- 
Ido  d'^piisits,  for  such  wrongs  tend  to  the  destruction  of  the  es- 
tate. Trpspasses  of  this  kind  were  among  the  first  to  demand 
the  attention  of  the  extraordinary  powers  of  chanr-erv:  See 
the  monographic  note  to  Jerome  v.  Ross,  11  Am,  Dec,  50]  ; 
llalpiti  V.  McCinie.  107  Towa,  494,  78  N.  W.  210;  Lockwood  v.  Lans- 
forl.  56Mo.  68;  Lytle  V.  James,  82Mo.  App.  618;  Graham  v.  Womack, 
98  Mo,  App.  a37;  Allen  v.  Dunlap,  24  Or,  229,  83  Pao,  675;  Bishop 
v.  Baisley,  28  Or,  119,  41  Pac,  936;  Bracken  v.  Preston,  1  Pinn. 
(Wis.)  584,  44  Am.  Dee,  412;  Nichols  v,  Jones,  19  Fed.  855,  Thus, 
a  trespasser  taking  gold  quartz  from  a  mine  will  be  enjoined:  'Mer- 
ced Min,  Co.  v.  Fremont,  7  Cal,  317,  68  Am,  Dec,  262;  so  will  a 
trespasser   working    a    placer    mine:    Cliapman    v.    Toy    Long,    4    S:iw. 
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28,  Fed.  Cas,  No.  2610;  and  a  trespasser  removing  iron  ore:  Ander- 
son V.  Harvey,  10  Gratt.  386;  or  removing  asphaltum:  More  v. 
Massini,  32  Cal.  590.  But  it  has  been  thought  that  the  taking  of 
coal  from  an  open  mine  should!  not  be  enjoined  when  the  coal  does 
not  constitute  the  chief  value  of  the  land:  Cresap  v.  Kemble,  26  W. 
"Va.  603.  This,  however,  may  well  be  doubted:  See  the  preceding 
paragraph. 

The  unlawful  boring  for  and  extraction  of  oil  or  gas  is  an  irrep- 
arable injury  which  will  be  enjoined:  Chappell  v.  Jasper  County  Oil 
etc.  Co.,  31  Ind.  App.  170,  66  N.  E.  515;  Bettman  v.  Harness,  42 
"W.  Va.  433,  26  S.  E.  271;  Moore  v.  Jennings,  47  W.  "Va.  181,  34 
S.  E.  793;  Haskell  v.  Sutton,  53  W.  Va.  206,  44  S.  E.  523.  But  see 
Charities  Block  Coal  Co.  v.  Mellon,  152  Pa.  St.  286,  34  Am.  St. 
Eep.  645,  25  Atl.  597;  Hicks  v.  American  Natural  Gas  Co.,  207  Pa. 
St.  570,  57  Atl.  55;   Erskine  v.  Forest  Oil   Co.,  80  Fed.   583. 

d.     Cutting,  Removing,  and  Interfering  with  Trees. 

1.  Cutting  and  Removing  Trees  and  Timber. — We  must  confess 
no  little  surprise  at  the  number  of  decisions,  some  of  which  are  com- 
paratively recent,  wherein  an  injunction  against  the  cutting  and  de- 
struction of  growing  trees  and  timber  has  been  refused.  The  de- 
cisions proceed  on  the  theory  that  the  owner  has  adequate  means 
of  redress  by  an  action  for  damages,  and  among  them  the  follow- 
ing are  cited:  Meyers  v.  Hawkins,  67  Ark.  413,  56  S.  W.  640;  Hatcher 
v.  Hampton,  7  Ga.  49;  Kennedy  v.  Guise,  62  Ga.  171;  Wiirgins  v. 
Middleton.  117  Ga.  162,  43  S.  E.  432;  Cowles  v.  Shaw.  2  Iowa,  496;, 
Jordan  v.  Updegraff,  1  Kan.  527;  Hillman  v.  Hurley,  82  Ky.  626; 
Powell  v.  Eawlings,  38  Md.  239;  Heaney  v.  Butte  etc.  Conimercial 
Co.,  10  Mont.  590,  27  Pac.  379;  Hodgman  v.  Eichards.  45  N.  H. 
28;  Kerlin  v.  West,  4  N.  J.  Eq.  449;  Cornelius  v.  Post,  9  N.  J.  Eq. 
196;  Stevens  v.  Eeekman,  1  Johns.  Ch.  318;  Ganso  v.  Perkins,  3 
.Tones  Eq.  177,  69  Am.  Dec.  728;  Thompson  v.  MoNair.  62  N.  C. 
121;  Bunkart  v.  Einehart,  87  N.  C.  224;  Sharpe  v.  Loane,  124  N.  C. 
1,  32  S.  E.  318;   Schooner  v.  Bright,    24  W.  Va.  698. 

The  doctrine  of  these  cases  niay  perhaps  be  expressed  in  the 
language  of  the  supreme  court  of  Florida:  "It  is  safe  to  say  that 
even  in  eases  of  the  destruction  of  timber  by  cutting  and  reinoN  iiit;' 
from  the  land,  it  is  not  sufficient,  in  order  to  obtain  an  injunction, 
to  siniply  allege  that  such  cutting  and  removal  amount  to  irrcparablo 
injury  to  the  land,  and  a  great  damage  and  loss  to  the  owner.  In 
addition  it  must  appear  that  the  trees  are  of  such  peculiar  value 
and  importance  to  the  estate  as  that  their  destruction  or  injury 
will  so  affect  the  uses  and  purposes  for  which  it  is  designed  as  to 
make  their  loss  an  irreparable  injury  to  the  owner.  If  adequate 
(•ompensation  can  be  made  in  money,  the  remedy  is  at  law":  Carney 
V.  Hadley,  32  Fla.  344,  37  Am.  St.  Eep.  101,  14  South.  4;  Woodford  v. 
Alexander,   35  Fla.   333,   17   South.   658.     Or,  to   quote   from    Morgan 
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V.  Baxter,  113  Ga.  144,  38  S.  E.  411:  "The  cutting  of  timber  will 
not  be  enjoined  unless  the  injury  will  be  irreparable  in  damages, 
or  the  trespasser  is  insolvent,  or  there  exist  other  circumstances' 
which,  in  the  discretion  of  the  court,  render  the  injunction  necessary 
and  proper." 

We  do  not  believe  that  the  law  requires  that  one  shall  submit  to 
his  estate  being  stripped  of  its  timber,  and  be  driven  to  the  precarious 
remedy  of  an  action  at  law  for  damages  to  make  good  his  loss. 
To  be  sure,  the  extent  of  the  injury  will  be  governed  by  many  cir- 
cumstances, such  as  the  character  of  the  timber,  the  amount  of  it 
on  the  premises,  and  the  like.  It  has  never  been  supposed,  how- 
ever, that  the  right  to  appeal  to  a  court  of  justice  for  redress  or 
protection  is  dependent  upon  the  extent  of  the  wrong  done  or  threat- 
ened, so  long  at  least  as  it  is  not  trifling  or  theoretical.  There  are  few 
trespasses  of  a  more  aggravated  or  destructive  character  than  the 
cutting  of  timber,  and  if  courts  of  equity  have  no  power  to  restrain 
such  wrongs  they  little  deserve  the  encomiums  that  are  bestowed 
upon  them.  In  our  opinion  the  cutting,  destroying,  and  removing 
of  growing  timber,  by  a  trespasser,  without  other  matter  or  special 
eirc-umstances,  should  and  will  be  enjoined.  See,  as  supporting  this 
statement,  Natoma  etc.  Min.  Co.  v.  Clarkin,  14  Cal.  544;  Halleck 
V.  Mixer,  16  Cal.  574;  Palmer  v.  Crisle,  92  Mo.  App.  510;  King  v. 
Stuart,  84  Fed.   546;   "Inadequacy  of  Legal   Kemedies, "   ante. 

Certain  it  is  that  the  destruction  by  a  trespasser  of  growing  tim- 
ber which  constitutes  the  chief  value  of  the  property  will  be  en- 
joined: Sullivan  v.  Kobb,  86  Ala.  433,  5  South.  746;  Camp  v.  Dixon, 
112  Ga.  872,  38  S.  E.  71;  Butman  v.  James,  34  Minn.  547;  Powell  v. 
Conaday,  95  Mo.  App.  713,  69  S.  W.  686;  Piper  v.  Piper,  38  N.  J. 
Eq.  81;  Griffith  v.  Hillard,  64  Vt.  643,  25  Atl.  427.  And  so  will  a 
trespass  in  cutting  trees  be  restrained,  which  can  be  regarded  as 
permanently  or  irreparably  injuring  the  estate:  Sears  v.  Ackerman, 
138  Cal.  583,  72  Pac.  171;  Fleming  v.  Collins,  2  Del.  Ch.  230;  Owens 
V.  Lewis,  46  Ind.  488,  15  Am.  Kep.  295;  McKay  v.  Chapin,  120 
N.  C.  159,  26  S.  E.  701;  Elliott  v.  Bloyd,  40  Or.  326,  67  Pac.  202; 
Smith's  Appeal,  69  Pa.  St.  474;  Bruce  v.  Lumber  Co.,  87  Va.  381, 
24  Am.  St.  Eep.  657,  13  S.  E.  153;  Fluharty  v.  Mills,  49  W.  Va. 
446,  38  S.  E.  521;  Starks  v.  Kedfield,  52  Wis.  349,  9  N.  W.  168; 
United   States   v.   Guglard,   79   Fed.   21. 

Statutes  have  been  enacted  in  some  jurisdictions  declaring  that 
an  injunction  may  be  issued  against  the  cutting  or  destruction  of 
timber  by  a  trespasser:  Louisville  etc.  E.  E.  Co.  v.  Gibson,  43  Fla. 
315,  31  South.  230;  Simmons  v.  McPhaul,  117  Ga.  751,  45  S.  E, 
76.  Such  statutes  are  constitutional:  McMillan  v.  Wiley  (Fla.),  33 
South.  993.  The  Georgia  statute  has  been  construed  to  require  the 
complainant  to  hold  a  perfect  paper  title  of  the  property:  Wiggins 
V.  Middleton,  117  Ga.  162,  43  S.  E.  432.  And  under  the  Florida 
statute  it  has  been  decided  that  the  f;i(t  that  the  timber  constitutes 
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the  chief  value  of  the  land  does  not  give  eqiiity  jurisdiction  to 
enjoin  its  cutting  upon  the  application  of  one  owning  only  the  tim- 
ber:  Doke   V.   Peek    (Fla.),   34   South.   896. 

At  the  suit  of  a  stranger  to  the  title  or  possession,  an  injunction 
will  not  issue  to  restrain  the  commission  of  a  trespass  by  cutting 
timber  on  land:  Flannery  y.  Hightower,  97  Ga.  592,  25  S.  E.  371. 

The  timber  being  cut  by  a  trespasser  is  sometimes  of  such  a  char- 
acter as  to  afford  special  reasons  for  its  destruction  being  enjoined. 
Thus,  the  wrongful  destruction  of  trees  where  there  is  only  a  lim- 
ited amount  of  timber  on  the  farm,  or  where  they  have  been  reserved 
as  a  lot,  will  be  restrained  by  a  court  of  equity:  Powell  v.  Cheshire, 
70  Ga.  357,  48  Am.  Eep.  572;  Thatcher  v.  Humbler,  67  Ind.  444; 
Davis  V.  Reed,  14  Md.  152;  Smith  v.  Eock,  59  Vt.  232,  9  Atl.  551. 
Courts  of  equity  are  always  ready  to  prevent  the  destruction  by 
trespassers  of  shade,  fruit,  and  ornamental  trees  and  shrubbery; 
Daubenspeck  v.  Grear,  18  Cal.  443;  Smith  v.  Price,  39  111.  28,  89 
Am.  Dec.  284;  Village  of  Itasca  v.  Schroeder,  182  111.  192,  55  N.  E. 
50;  Tainter  v.  Mayor  of  Morristown,  19  N.  J.  Eq.  4&;  Wilson  v. 
Mineral  Point,  39  Wis.  160.  The  cutting  of  a  sugar  orchard  is  en- 
joined in  Clendening  v,  Ohl,  118  Ind.  46,  20  N.  E.  639;  and  the  de- 
struction of  an  osage  hedge  fence,  in  Sapp  v.  Eoberts,  18  Neb.  299, 
25  N.  W,  96.  The  cutting  of  timber  protecting  a  dwelling  is  en- 
joined in  Shipley  v.  Eitter,  7  Md.  408,  61  Am.  Dec.  371;  and  the 
destruction  of  timber  along  a  stream,  protecting  property  from  the 
encroachment  of  the  water,  is  enjoined  in  Seudder  v.  Trenton  Dela- 
ware Falls  Co.,  1  N.  J.  Eq.  694,  23   Am.   Dee.   756. 

The  removal  of  timber  by^  a  trespasser  after  he  has  cut  it  may 
be  restrained  by  injunction:  Staples  v.  Eossi,  7  Idaho,  618,  65  Pac. 
67;  Disl;row  v.  Westchester  Hardware  Co.,  45  N.  Y.  Supp.  376,  17 
App.    Div.    610. 

2.  Working  Trees  for  Turpentine. — It  has  been  decided  in  a  num- 
ber of  eases  that  a  trespass  by  working  pine  trees  for  turpentine 
will  not  warrant  a  court  of  equity  in  granting  an  injunction:  Carney 
v.  Iladlcy,  32  Fla.  344,  37  Am.  St.  Eep.  101,  14  South.  4;  Daniels 
V.  Edwards,  72  Ga.  196;  Bell  v.  Chadwiek,  71  N.  C.  329.  And  a 
statute  giving  to  the  owners  of  timbered  lands  the  right  to  an 
injunction  against  trespassers,  has  been  held  not  to  confer  that  right 
ui)on  0110  who  elaims  to  own  only  the  turpentine  in  the  trees,  with 
tlie  privilege  of  cutting,  boxing,  and  scraiiiug  them:  McDonald  v. 
Padgett    (Fla.),   35   South.   336. 

e.  Injuring,  Harvesting,  and  Removing  Crops. — There  are  de- 
cisions to  the  efl'eet  that  the  destruction,  removal,  or  harvesting 
of  crops  or  grass  by  a  trespasser  will  not  be  enjoined:  Peterson  v. 
Urr,  12  ('a.  404,  (i>S  Am.  Dee.  4>i4;  ]\I(iore  v.  Halliday  (the  principal 
ease),  ante,  p.  724;  Smith  v.  Pcttingill,  15  Yt.  82,  40  Am.  Dee.  607. 
I'or  example,  the  ])lo\viiig  up  of  clover  orchard  grass  is  held  not 
to  be  such   a  trespass   as   to   justify   the   issuance   of   an   injunction: 
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Bridges  v.  Sargent,  1  Kan.  App.  442,  40  Pac.  823.  The  soundness 
of  these  decisions  is,  to  our  mind,  more  than  doubtful.  See  what 
has  been  said  under  the  heads  of  "Inadequacy  of  Legal  Kemedies" 
and  "Cutting  and  Removing  Timber,"  ante.  Where  one  wrong- 
fully enters  upon  a  farm  and  threatens  to  repeat  the  trespass  by 
planting,  harvesting,  and  carrying  away  the  crops  to  be  raised 
thereon,  and,  further,  to  interfere  with  the  owner's  tenants  and 
carry  away  any  crops  they  may  raise,  such  trespasses  will  be  en- 
joined, although  the  wrongdoer  is  not  insolvent:  CoUiton  v.  Ox- 
borough,  86  Minn.  361,  90  N.  W.  793.  See,  also.  Page  v.  Akins, 
112  Cal.  401,  44  Pac.  666;  Lee  v.  Watson,  15  Mont.  228,  38  Pac.  1077. 
And  one  who  has  the  title  to  a  crop  may  enjoin  another  who  is 
insolvent  from  harvesting  and  removing  it:  West  v.  Smith,  52  Cal. 
322.  In  this  case  the  crop  was  grown  on  public  land,  and  neither 
party   had   title   to   the   soil. 

f.  Pasturing,  drawing,  and  Roaming  of  Animals.-^We  have  al- 
ready expressed  an  opinion  that  the  repeated  throwing  down  of 
fences  or  opening  of  gates  and  letting  in  livestock  upon  meadow 
lands  or  crops,  constitutes  such  a  trespass  as  will  induce  a  court  of 
equity  to  prevent  a  continuance  of  the  wrong  by  issuing  an  injunc- 
tion. See  "Interference  with  Gates  and  Fences,"  ante,  p.  745.  So, 
continuous  and  repeated  acts  of  trespass  in  turning  sheep  and  cattle 
upon  uninclosed  land  to  the  destruction  of  the  grass  thereon  will  bo 
enjoined,  especially  when  the  principal  or  only  value  of  the  land 
is  for  pasture:  Strawberry  Valley  Cattle  Co.  v.  Chipman,  13  Utah, 
454,  45  Pac.  348  (the  land  in  this  case  seems  to  have  been  unfenced); 
Smith  V.  Bivens,  56  Fed.  352;  Northern  Pac.  Ey.  Co.  v.  Cunningham, 
103    Fed.    708. 

An  injunction  against  the  trespass  of  wild  animals  was  issued 
in  Ellis  V.  Blue  Mountain  Forest  Assn.,  69  N.  H.  385,  41  Atl.  856. 
It  appears  that  a  game  preserve  belonging  to  the  defendants  sur- 
rounded the  plaintiff's  land.  This  park  or  preserve  v^^as  surrounded 
by  a  high  fence.  The  animals  therein  were  dangerous  at  times, 
and  were  allowed  to  roam  unrestricted  over  the  plaintiff's  premises. 

g.  Hunting,  Fishing,  and  Boating. — Trespassing  sportsmen  have, 
in  a  inimler  of  instances,  felt  the  restraining  hand  of  a  court  of 
equity.  In  Lamprey  v.  Dantz,  86  Minn,  317,  90  X.  W.  578,  the 
plaintiff  was  the  owner  of  certain  swamp  land,  the  chief  value  of 
which  consistoil  in  hunting  and  sliooting  opportunities,  and  he  and 
his  friends  made  use  of  the  property  for  duck  shooting.  Part  of  the 
land  was  covered  with  water,  but  it  could  not  be  used  for  boating 
and  fishing  or  for  any  purpose  but  hunting.  The  plaintiff  did  his 
shooting  from  a  place  of  concealment  on  land,  and  did  not  pursue 
the  ducks  on  the  water.  The  defendant  and  his  friends,  from  a  place 
of  concealment  on  his  own  land,  were  in  the  habit  of  shooting  out 
over  the  water  covering  the  plaintiff's  land,  and  going  in  a  boat 
after  the   ducks   after   their   shooting.     This   practice   had   been   con- 
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tJnued  for  a  number  of  years.  It  interfered  in  the  feeding,  roosting, 
and  brieeding  of  the  ducks,  and  impaired  the  value  of  the  plaintiff's 
shooting  privileges.  The  court  enjoined  him  from  continuing  such 
conduct. 

"Where  lands  subject  to  the  ebb  and  flow  tides  are  usable  only 
for  the  shooting  of  ducks  and  other  game,  intrusions  day  by  day 
upon  such  lands  for  the  purpose  of  shooting  will  be  enjoined.  The 
injury  suffered  by  the  owner,  in  lessening  the  quantity  of  game, 
increasing  the  danger  of  accidental  shooting,  and  interfering  with 
his  exclusive  shooting  rights,  is  not  adequately  remediable  in  dam- 
ages":   Simpson   v.   Moorehead   (N.  J.  Eq.),   56   Atl.   887. 

One  who  has,  under  a  lease,  an  exclusive  right  of  hunting  upon  a 
game  preserve,  may  by  injunction  restrain  persons  who  invade  the 
I)rcinises  and  shoot  and  drive  away  the  game.  It  is  a  case  of  ir- 
reparable damage  from  the  destruction  of  the  very  substance  of 
the  property  right  held  under  the  lease.  Moreover,  the  lessee  is 
entitled  to  an  injunction  in  order  to  avoid  a  multiplicity  of  suits: 
Kellogg  V.  King,  114  Gal.  378,  55  Am.  St.  Kep.  74,  46  Pac.  166. 

Boating  and  fishing  are  enjoined  in  Lembeck  v.  Nye,  47  Ohio  St. 
o36,  21  Am.  St.  Kep.  828,  24  N.  E.  686,  at  the  suit  of  the  owner  of  the 
bed  of  a  lake.  Were  the  defendants  "both  solvent,"  said  the 
court,  "and  fully  able  to  respond  to  any  damages  that  aiight  be 
recovered  against  them  in  actions  of  trespass,  yet  it  ia  apparent 
from  the  whole  record  that  such  actions  would  not  .afford  an  ade- 
quate remedy  for  the  violations  of  the  rights  of  the  plaintiff  in 
error  in  the  past;  and  those  threatened  in  the  future  were,  find 
are,  during  certain  seasons  of  the  year,  of  daily,  if  not  of  liou.rly, 
occurrence,  under  the  claim  of  the  right  to  do  so;  besides  the  in- 
jury resulting  from  each  separate  act  would  be  trifling,  and  the  dam- 
ages recoverable,  therefore,  scarcely  equal  to  a  tithe  of  the  expense 
necessary   to   prosecute   separate   actions    therefor." 

h.  Interfering  with  Churches  and  Cemeteries. — Courts  of  equity 
have  taken  juristlictiou  to  restrain  one  faction  of  churcli  society 
from  trespassing  on  the  church  property:  Fulbright  v.  Higginbothnni, 
133  Mo.  668,  34  S.  W.  875.  See,  too,  Keis  v.  Eohdc,  34  Ilun,  161; 
Trustees  of  German  Evan.  Congregation  v.  Ilocssli,  13  Wis.  388.  Con- 
tinued attempts  of  tresjiassers  to  take  and  hold  possession  of  a  tent 
in  a  canip-niceting,  thereby  creating  a  disturbance,  will  be  eujoiuod: 
Ford    v.    Burleigh,    60    N.    H.    278. 

Whore  one  faction  of  a  church  refuses  another  faction  entrance 
into  the  cemetery  for  the  purpose  of  burial,  the  forcible  entry  of  the 
latter  for  that  purpose  should  not  be  enjoined:  Miller  v.  English, 
6  N.  J.  Eq.  304.  But  in  Mooney  v.  Coolodge,  30  Ark.  640,  an  in- 
junction is  held  properly  to  issue  to  prevent  the  removal  of  the 
bodies  of  friends  ami    rrhitives  from  a  cemetery. 

i.  Miscellaneous  Trespasses. — The  setting  out  of  trees  for  a  fence, 
which   would   injure    the   adjoining   land,   wag   enjoinctl    in   Brock   V. 
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Connecticut  etc.  E.  E.  Co.,  35  Vt.  373.  The  going  upon  premises 
and  defacing-  landmarks  or  malting  new  ones  thereon,  is  enjoined 
in  Preston  v.  Preston,  84  Ky.  16,  2  S.  W.  501.  An(l  the  covering  of 
lots  with  heavy  boulders  is  enjoined  in  Wheelock  v.  ISloonan,  108  N. 
Y.  179,  2  Am.  St.  Rep.  405,  15  N.  E,  67.  Though  the  throwing  of 
•earth  and  debris  on  land  is  not  enjoined  in  King  v.  MuUins,  27  Mont. 
364,  71  Pac.  155;  Mulvaney  v.  Kennedy,  26  Pa.  St.  44.  And  the 
washing  of  sand  in  times  of  high  water  from  a  railroad  embankment 
into  a  watercourse,  is  not  enjoined  in  Caldwell  v.  Broad  Top  E.  E. 
etc.  Co.,  169  Pa.  St.  99,  32  Atl.  85.  Piling  obstructions  on  the  road- 
Led  of  a  railway  is  enjoined  in  Henderson  v.  Ogden  City  Ey.  Co.,  7 
Utah,  199,  26  Pac.  286.  Compare  Indianapolis  Eolling  Mill  v.  Indian- 
apolis, 29  Ind.  245.  The  flowing  of  oil  from  a  factory  on  meadow 
land  is  enjoined  in  Starr  v.  Woodbury  Glass  Works  (N.  J.  Eq.),  48 
Atl.  911.  And  the  discharge  of  surface  water  by  a  city  on  land  is 
•enjoined  in  Andrews  v.  Steel  City  (Neb.),  89  N.  W.  739.  The  ob- 
struction of  a  bayou  by  filling  it  with  saw  logs  may  be  restrained: 
Turner  v.  Holland,  54  Mich.  300,  20  N.  W.  51.  The  successful  con- 
testant for  a  tract  of  public  land  may  have  his  adversary  restrained 
from  interfering  with  his  possession:  Barnes  v.  Newton,  5  Okla.  428, 
48  Pac.  190,  49  Pac.  1074.  So,  one  w^ho  has  been  removed  from  land 
under  a  writ  of  assistance,  will  be  restrained  if  he  insists  on  return- 
ing: Ten  Eyck  v.  Sjoburg,  68  Iowa,  625,  27  N.  W.  785.  For  further 
instances  of  trespass  calling  for  the  intervention  of  courts  of  equity, 
see  the  monographic  notes  to  Jerome  v.  Eoss,  11  Am.  Dec.  497-507; 
ismith  V.  Gardner,  53  Am.  Eep.  346-355. 
Am.    St.   Rep.,    Vol.    99—48 
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TTOOYEPt  V.  KING. 
[43  Or.   281,  72  Pac.  880.] 

RES  JUDICATA — Ejectment. — At  common  law  ejectment  was 
a  mere  possessory  action  between  fictitious  parties,  and  the  judgment 
therein  did  not  determine  the  estate  or  interest  of  the  parties  in  the 
property,  nor  conclusively  determine  the  right  of  possession.  There- 
fore it  wag  not  a  bar  to  a  subsequent  action  for  the  possession  of 
the  same  property,     (p.   755.) 

RES  JUDICATA. — A  Judgment  In  Ejectment  Is  by  the  Stat- 
ut3S  of  Oregon  Conclusive  of  the  Title  to  the  land  when  such  title 
is  tried  and  determined,  and  such  determination  appears  on  the  face 
of  the  judgment,     (p.  756.) 

RES  JUDICATA. — A  Judgment  in  Ejectment  is  not  Conclusive 
Of  the  Title  to  the  Property  Under  the  Statutes  of  Oregon  when  all 
that  appears  by  the  record  is  that  the  jury  found  for  the  defendant, 
and  the  complaint  was  dismissed  and  the  cost  awarded  to  him.  (p. 
757.) 

RES  JUDICATA. — "Wliere  there  are  Two  Issues  in  a  Case  upon 
Either  of  Which  the  Judgment  may  Rest,  one  goin^;  to  the  merits  and 
the  other  not,  its  disposition  will  generally  be  considered  as  resting 
on  the  latter,  the  merits  remaining  unadjudicated,  unless  the  judg- 
ment appears  to  have  been   on   tlie  .merits,      (p.   757.) 

RES  JUDICATA. — A  Judgment  Dismissing  the  Complaint  In 
an  Action  at  Law  is  unknown  to  the  laws  of  Oregon,  and  does  not 
necessarily  determine  any  of  the  issues  involved.  It  is  at  most  a 
mere  judgment  of  nonsuit,      (p.   75*^. "■ 

RES  JUDICATA. — The  Recovery  by  Defendant  of  His  Costs 
does  not  constitute  a  bar  or  estoppel,  unless  there  appears  to  have 
been  a  judgment  on  the  merits  of  the  question  in  dispute  between 
the  parties  to  an  action   of  ejeetmeat.      (p.   758.) 

John  G.  Saxton  and  "Will  E.  King-,  for  the  appellants. 

Parrish  &  Ecmbold,  for  the  respondents. 

-^*  BEAN,  J.  This  is  an  action  by  Xcwton  IToovor  aixainst 
W.  J.  Kins:  and  otlicrs  to  recover  possession  of  the  east  half 
of  tlie  southwest  quarter  of  section  8,  township  25  south  of 
range  35 1  east,  in  Harney  connty,  which  plaintiff  tried  to  re- 
cover possession  of  from  the  same  defendants  in  an  action  be- 
gun in  1880,  wherein  he  alleged  in  his  complaint  that  he  was 
the  owner  in  fee  simple  and  entitled  to  the  possession  of  the 
property,  and  that  the  defendants  and  each  of  them  wrongfully 
and  unlawfully  withheld  possession  from  him.  The  defendants 
answered,  denying  the  plaintiff's  title  or  right  -^^  to  the  posses- 
sion, or  that  they  wrongfully  or  unlawfully  withheld  posses- 
sion  from  him,   and   for   an   affirmative   defense   pleaded   title 
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in  the  defendant,  i\Irs.  Alice  L.  Bartlett.  A  trial  was  had,  and 
the  jury  returned  the  following  verdict,  omitting  title:  "We, 
the  trial  jury  in  the  above-entitled  action,  find  for  the  defend- 
ants Alice  L.  Bartlett  and  George  W.  Bartlett,  and  against  the 
plaintiff,  Newton  Hoover."  Upon  motion  of  defendants  for 
judgment  on  the  verdict,  it  was  "ordered  and  adjudged  that 
said  motion  for  judgment  be,  and  the  same  is  hereby,  granted 
and  allowed,  and  that  plaintiff's  complaint  filed  herein  be,  and 
the  same  Is  hereby,  dismissed,  and  the  defendants  have  and  re- 
cover of  and  from  the  plaintiff  their  costs  and  disbursements 
herein,  taxed  at  sixteen  dollars."  Thereafter  the  plaintiff  com- 
menced the  present  action.  The  complaint  is  in  the  usual  form. 
The  answer  denies  the  material  allegations  thereof,  sets  up 
title  in  the  defendant,  Alice  L.  Bartlett,  and  pleads  as  a  bar 
the  judgment  in  the  former  action.  Tlie  court  held  the  plea  in 
bar  good,  and  instructed  the  jury  that  the  former  judgment 
was  a  sufficient  defense  to  this  action.  Xot withstanding  this 
instruction,  however,  the  jury  found  that  the  plaintiff  was  the 
owner  in  fee  simple  of  the  premises  in  controversy,  returned  a 
verdict  in  his  favor,  and  assessed  his  damages  at  seven  hundred 
dollars.  The  verdict  was  set  aside  on  motion  of  the  defendants, 
and  a  new  trial  ordered,  upon  which  the  jury,  by  direction  of 
the  court,  returned  a  verdict  in  favor  of  the  defendants.  From 
the  judgment  entered  thereon  plaintiff  appeals, 

283  rpj^g  Qj^iy  question  presented  by  this  appeal  is  whether 
the  judgment  in  the  former  action  is  a  bar  to  this.  At  com- 
mon law,  ejectment  was  a  mere  possessory  action  betwi.'on  ficti- 
tious parties.  The  judgment  therein  did  not  determine  tlie 
estate  or  interest  of  the  parties  in  the  property,  nor  did  it 
conclusively  determine  the  right  of  possession.  It  therefore 
was  not  a  bar  to  another  or  subsequent  action  to  recover  posses- 
sion of  the  same  property :  2  Black  on  Judgments,  sec.  650. 
But  in  the  majority  of  the  states  of  the  Union  the  common- 
law  action  has  been  pruned  of  its  fiction  and  artificiality,  and 
made  a  simple  remedy  for  the  recovery  of  the  possession  of 
real  property  and  the  trial  of  the  title  thereto.  It  has  gen- 
erally been  prescrilied,  either  expressly  or  by  necessary  infer- 
ence, that  the  judgment  in  such  an  action  shall  be  conclusive 
between  the  parties  and  privies.  Such  are  the  provisions  of 
our  statute.  Any  person  having  a  legal  estate  in  real  property 
and  the  present  right  to  the  possession  thereof,  may  recover 
such  possession,  with  damages  for  withholding  the  same,  by 
an  action  at  law:  B.  &  C.  Comp.,  sec.  326.     The  plaintiff  is 
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required  to  set  forth  in  liis  complaint  tlic  nature  of  his  estate, 
wli ether  in  fee,  for  life,  or  for  a  term  of  years,  and  for  whose 
life,  or  the  duration  of  such  term:  B.  &  C.  Comp.,  sec.  328. 
The  defendant  is  not  allowed  to  give  evidence  of  any  estate  in 
himself  or  another,  or  any  license  or  right  to  the  possession  of 
the  propertv,  ''unless  the  same  be  pleaded  in  his  answer,"  with 
"the  certainty  and  particularity  required  in  a  complaint":  B.  & 
C.  Comp.,  sec.  329.  The  jury  are  required  to  find,  if  tlieir 
verdict  is  for  the  plaintiff,  "that  he  is  entitled  to  the  possession 
of  the  property  described  in  the  complaint,  or  some  part  thereof, 
or  some  undivided  share  or  interest  in  either,  and  the  nature 
and  duration  of  his  estate  in  such  property,  part  thereof,  or  un- 
divided share  or  interest  in  either,  as  the  case  may  be,"  and, 
if  for  the  defendant,  "that  the  plaintiff  is  not  entitled  to  the 
possession  of  the  property  described  in  "*"*  the  complaint,  or 
to  such  part  thereof  as  tlie  defendant  defends  for,  and  the 
estate  in  such  property  or  part  thereof,  or  license  or  right  to 
tlie  possession  of  either,  established  on  the  trial  by  the  defend- 
ant, if  any,  in  effect,  as  the  same  is  required  to  l)e  pleaded" :  B. 
&  C.  Comp.,  sec.  330.  The  judgment  "shall  be  conclusive  as 
to  the  estate  in  such  property  and  the  right  to  the  possession 
thereof,  so  far  as  the  same  is  hereby  determined,  upon  the  party 
against  whom  the  same  is  given,  and  against  all  persons  claim- 
ing from,  through,  or  under  such  party,  after  the  commence- 
ment of  such  action,  except  as  in  this  section  provided":  B. 
&  C.  Comp.,  sec.  339.  It  is  thus  apparent  that  the  statute  con- 
templates that  the  title  to  land  may  be  tried  in  an  action  to 
recover  possession  thereof,  and  that,  so  far  as  the  same  is  tried 
and  determined,  the  judgment  therein  is  conclusive  upon  the 
partv  against  whom  it  is  given:  Barroll  v.  Title  Guarantee  Co., 
27  Or.  77,  39  Pac.  992;  Moores  v.  ]\roores,  36  Or.  2G1,  59  Tac. 
327.  But  it  is  only  when  it  appears  from  the  judgment  that 
the  title  has  in  fact  been  tried  and  determined  that  it  can  have 
such  an  effect.  At  common  law,  the  judgment  in  an  action  to 
rec(ncr  real  property  was  not  conclusive  upon  the  parties,  nor 
is  it  conclusive  under  the  statute,  unless  it  is  witliin  the  terms 
thereof.  It  is  dcx'lared  in  express  terms  that  the  judgment 
is  conclusive  on  the  title  only  "so  far  as  the  same  is  thereby 
determined,"  and  "that  only  is  deemed  to  have  been  determined 
by  a  former  judgment,  decree,  or  order  which  appears  upon  its 
face  to  have  been  so  determined,  or  which  was  actually  and 
necessarily  included  therein  or  necessary  thereto'':  B.  &  C. 
Comp.,  sec.  7-18. 
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Xow,  looking  at  the  verdict  and  judgment  in  the  former 
action  brought  by  the  plaintiff  to  recover  possession  of  the 
property  now  in  controversy,  all  that  appears  to  have  been  de- 
termined thereby  is  that  the  jury  found  ''for  the  defendants," 
that  the  complaint  was  dismissed,  and  costs  were  ^^^  awarded 
to  the  defendants.  There  is  no  finding  by  the  jury  nor  ad- 
judication by  the  court  concerning  the  title,  nor  was  it  neces- 
sarily included  in  the  judgment  rendered,  or  essential  thereto. 
There  were  two  issues  in  the  case — one  as  to  the  plaintiff's 
title,  and  the  other  as  to  his  right  to  the  immediate  possession 
of  the  property  in  controversy.  A  finding  and  judgment  ad- 
verse to  him  on  either  issue  would  have  defeated  the  action; 
but  the  record  does  not  disclose  whether  the  judgment  was 
based  upon  the  one  or  the  otiier.  The  verdict  affords  no  in- 
formation on  the  subject.  It  contains  no  finding  as  to  the 
title  or  right  to  the  possession  of  the  property.  It  does  not 
conform  to  the  requirements  of  the  statute,  and  any  judgment 
that  might  have  been  entered  thereon  would  have  been  erroneous 
and  reversible  on  appeal:  Long  v.  Linn,  71  111.  152;  Pensacola 
Ice  Co.  V.  Perry,  120  U.  S.  318,  7  Sup.  Ct.  Eep.  576;  Oney  v. 
Clendenin,  28  W.  Ya.  31.  If  the  jury  had  found  that^tho 
plaintiff  was  not  entitled  to  the  possession  of  the  property,  auci 
that  Mrs.  Bartlett  was  the  owner  in  fee  thereof  and  entitled  to 
the  possession  as  pleaded  in  the  answer,  a  judgment  entered 
thereon,  merely  dismissing  the  complaint  and  awarding  costs, 
might  perhaps  have  been  construed  as  an  adjudication  of  the 
title,  and  therefore  a  bar  to  a  subsequent  action :  2  Black  on 
Judgments,  sec,  703;  Amory  v.  Amory,  2G  ^Yis.  152;  Graniicr 
V.  Singleton,  32  La.  Ann.  898.  So,  too,  a  judgment  rendered 
on  the  verdict  actually  returned,  determining  the  question  of 
title,  might  perhaps  have  been  sufficient  on  a  collateral  attack; 
but,  wlien  neither  the  verdict  nor  the  judgment  contains  any 
finding"  or  adjudication  on  such  issue,  it  is  not  pcrcoivod  on 
what  theory  the  court  would  be  justified  under  our  statute  in 
holding  that  the  judgment  is  a  bar  to  the  present  action. 

2.  A\'lien  there  are  two  issues  in  a  case,  upon  eitlior  of  wliich 
tlie  judgment  may  rest,  one  going  to  the  merits  and  the  otlier 
not.  its  disposition  will  generally  be  considered  ^^^  as  resting 
upon  tlie  latter;  the  merits  remaining  unadjudicated,  unless 
the  judgment  appears  to  have  been  upon  the  merits:  21  Am, 
&  Eng.  Ency.  of  Law.  1st  ed..  2G5.  Xow.  tlio  verdict  in  the 
former  action  was  simply  a  finding  in  favor  of  the  defendants, 
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and  the  judgment  merely  dismissed  the  complaint  and  taxed 
costs  and  disbursements  against  the  plaintiff.  Only  two  points 
were  thereby  determined :  1.  That  the  complaint  should  be  dis- 
missed, no  grounds  thereof  being  stated;  and  2.  That  the  de- 
fendants should  have  judgment  for  their  costs.  Neither  of 
these  questions  necessarily  went  to  the  merits  of  the  title. 
Either  could  properly  rest  on  the  failure  of  the  plaintiff  to 
show  a  right  to  the  immediate  possession  of  the  property,  and, 
in  view  of  the  rule  stated,  it  will  be  so  considered. 

3.  A  judgment  dismissing  a  complaint  in  an  action  at  law 
is  a  proceeding  unknown  to  the  statute,  and  docs  not  necessarily 
determine  any  of  the  issues  involved.  Costs  are  but  an  incident 
to  the  judgment,  and  do  not  add  to  its  force  or  effect.  A  bill 
or  suit  in  equity  may  be  '"dismissed,"  and  such  dismissal  is  an 
eft'ectual  bar  to  a  subsequent  suit  for  the  same  cause,  unless 
given  without  prejudice :  B.  &  C.  Comp.,  sec.  412.  An  action 
at  law,  however,  is  disposed  of  either  by  a  judgment  in  favor  of 
the  plaintiff  or  defendant,  or  one  of  nonsuit.  If  the  former, 
tlie  cause  of  action  is  determined,  and  it  is  brought  to  an  end. 
If  the  latter,  only  the  pending  action  is  disposed  of,  and  an- 
other may  be  brought  upon  the  same  cause :  Hughes  v.  Walker, 
14  Or.  481,  13  Pac.  450.  Since  neither  the  verdict  nor  the 
judgment  in  the  former  action  shows  that  tlie  title  to  the  prop- 
erty was  tried  and  determined,  the  judgment  can,  in  our  o])in- 
ion,  have  no  more  force  than  a  nonsuit,  and  is  not  a  bar  to  a 
subsequent  action  to  recover  possession  of  the  same  property : 
Fitch  V.  Cornell,  1  Saw.  '^^'  156,  Fed.  Cas.  Xo.  4834;  Hughes 
V.  AVlieeler,  7G  Cal.  230,  18  Pac.  386. 

4.  It  is  not  the  recovery  by  the  defendants  that  constitutes 
the  bar  or  estoppel,  but  the  decision  upon  the  merits  of  tlie 
question  wliich  is  in  dispute  between  tlie  parties:  Dawlev  v. 
Brown,  79  N".  Y.  390;  King  v.  Townsend,  65  Hun,  567,  20  N. 
Y.  Supp.  602;  same  case,  141  N.  Y.  358,  36  X.  E.  513. 

It  was  insisted  at  the  argument  that,  if  the  court  should  con- 
clude that  the  court  below  was  in  error  in  holding  tlie  former 
judgment  a  bar,  the  cause  should  be  remanded,  with  directions 
to  enter  a  judgment  on  the  verdict  returned  on  llie  fii'st  trial 
of  the  present  action.  The  verdict  was  contrary  to  the  in- 
structions of  the  trial  court,  for  whicli  reason  it  was  set  aside 
and  a  new  trial  awarded ;  and  we  do  not  think  tliat  we  would 
be  justified,  under  tlie  circumstances,  in  so  remanding  tlie  cause. 

The  judgment  will  be  reversed,  and  a  new  trial  ordered. 
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A  Judgment  in  ejectment  was  not  a  bar  to  another  and  similar 
action  at  the  common  law,  but  this  rule  has  been  changed  in  many 
Slates  by  statute:  Note  to  Caperton  v.  Schmidt,  85  Am.  Dec.  208- 
211;  Sanford  v.  Herron,  161  Mo.  176,  61  S.  W.  839,  84  Am,  St. 
Rep.  703,  and  cases  cited  in  the  cross-reference  note  thereto. 
If  two  issues  are  raised  in  an  action,  which  are  both  distinctly 
passed  upon  and  adjudged,  the  judgment  will  be  conclusive  as  to  both; 
but  if  an  action  is  dismissed,  or  a  judgment  given  for  the  defendant, 
upon  a  preliminary  point,  before  reaching  the  merits,  it  seems  to 
be  no  bar  to  a  second  action:  See  the  monographic  note  to  Fahey  v. 
Esterley  Machine  Co.,  44  Am.  St.  Kep.  565. 


BEAVEE  LOIBER  CO^IPAXY  v.  ECCLES. 

[43   Or.  400,   73   Pac.   201.] 

WASTE.— A  Mortgagee  Ordinarily   has  the  Right  to   Restrain 

the  commission  of  waste  if  it  impairs  his  security,  and  it  is  im- 
paired by  acts  which  render  the  security  insufficient  for  the  satis- 
faction of  the  debt   or  of   doubtful  sufficiency,      (p.   760.) 

WASTE — Removal  of  Standing  Timber  from  Mortgaged 
Premises. — Where  a  mortgage  is  given  of  timber  lands,  they  being  of 
little  or  no  value  after  its  removal,  the  mortgagor  is  guilty  of  waste 
if  he  removes  as  much  as  one-tenth  thereof  in  one  year,  and  will,  by 
injunction,  be  prevented  from  so  doing  until  the  debt  is  paid.  (p. 
762.) 

WASTE,  When  Renders  Security  of  Doubtful  Sufficiency. — 
Where  timber  land  purchased  for  forty-seven  thousand  five  hundred 
dollars  is  subject  to  a  lieu  for  live  thousand  dollars,  and  to  a  mort- 
gage for  thirty  thousand  dollars,  an  injunction  against  the  cutting  off 
ot  timber  by  the  mortgagor  of  one-tenth  per  year  may  properly  be 
awarded,  on  the  ground  that  it  will  render  the  security  of  doubtful 
sufficiency,     (p.  762.) 

WASTE, — Mortgagor  Acquires  No  Right  to  Commit  by  Placing 
Improvements  on  Property,  nor  by  Giving  a  Bond  of  Indemnity. — 
The  fact  that  the  owner  of  timber  lands,  who  has  mortgaged  them, 
subsequently  makes  large  outlays  to  remove  the  timber  and  man- 
ufacture it  into  lumber  does  not  give  him  any  right  to  remove  such 
timber,  if  thereby  the  security  will  be  rendered  of  doubtful  suffi- 
ciency, nor  to  compel  the  mortgagee  to  permit  such  removal  on  re- 
ceiving a  bond  to  pay  all  damages  which  may  result  to  him  therefrom, 
(p.   763.) 

Coovert  &  Stapleton.  for  the  appellants. 

Fulton  Brothers,  for  the  respondent. 

401  ^YOLYEirrOX,  J.  This  is  an  appeal  hv  William  Eccles 
and  others  from  a  decree  of  the  circuit  court  enjoinin^:  tliem.  at 
the  instance  of  the  Beaver  Flume  and  Lumber  Company,  from 
cuttinc^  and  removing  certain  timber,  until  a  mortgage  to  se- 
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cure  the  payment  of  thirty  thousand  dollars,  one-half  payable 
in  one  year  and  the  remainder  in  two  years  from  the  date 
thereof,  given  by  defendant  Eccles  to  plaintiff  April  8,  1902, 
is  fully  paid.  The  mortgage  covers  eighteen  hundred  acres  of 
timbered  land,  and  also  the  timl)er  upon  about  four  hundred 
acres  additional,  together  with  certain  fluming  privileges  and 
rights  of  way,  and  is  subject  to  a  mortgage  to  the  board  of 
school  land  commissioners  to  secure  a  loan  of  five  thousand 
dollars.  The  chief  or  principal  value  of  the  land  thus  en- 
cumbered consists  in  the  standing  timber  thereon,  denuded  of 
which  the  land  itself  would  be  practically  worthless.  Subse- 
quent to  the  execution  of  the  mortgage,  the  defendant  Eccles 
placed  valuable  improvements  upon  the  land,  at  a  large  ex- 
pense to  himself,  for  the  purpose  of  cutting  and  manufacturing 
the  timber  into  lumber,  shingles,  and  piling,  and  was  actively 
engaged  in  the  business  when  this  suit  was  begun  and  a  tem- 
porary injunction  granted.  The  value  of  the  timber  is  variously 
estimated,  ranging  from  twenty-five  thousand  dollars  to  one 
hundred  thousand  dollars.  The  defendants  make  no  denial  of 
their  purpose  to  continue  cutting  and  removing  the  timber,  but 
say  that  it  would  take  ten  years  to  remove  the  whole  thereof, 
and  that  not  more  than  one-tenth  of  it  will  be  taken  by  them 
prior  to  the  maturity  of  the  debt,  and  that  plaintiff's  security 
will  not  be  materially  impaired  thereby;  and,  further,  the  de- 
fendant Eccles  proffers  to  give  to  the  plaintiff  such  a  bond  as  tlie 
court  may  require  and  approve,  conditioned  that  he  will  pnv 
all  such  indebtedness  at  maturity,  or  that  he  will  pay  to  plaintiff 
any  damages  that  it  may  suffer  by  reason  of  removing  any  such 
timber,  and  thereby  reducing  the  value  of  its  security. 

403  r^j^Q  questions  involved  are  (1)  whether  plaintiff  has 
shown  a  right  to  the  relief  sought,  and,  if  so,  (2)  whether  the 
defendants  are  entitled  to  stay  the  injunction  by  executing  tb.c 
proffered  bond. 

1.  r)rdinarily,  a  mortgagee  has  the  right  to  restrain  the  com- 
mission of  waste,  where  it  tends  to  the  impairment  of  his  se- 
curity. An  action  at  law  for  trespass,  if  one  lies,  is  not  a  cer- 
tain nor  always  an  adequate  remedy  in  such  cases,  and  it  is 
tlierefore.  as  a  general  rule,  unnecessary  to  allege  insolvency  of 
the  mortgagor,  or  that  the  injury  threatened  is  literally  irrepar- 
able :  1  Jones  on  ]\rortgages,  2d  ed.,  sec.  G84 ;  1  High  on  In- 
junctions, 2d  ed.,  sec.  G93;  Vanderslice  v,  Knapp,  20  Kan.  G47. 
Such  acts  as  will  render  the  security  insufficient  for  tbe  satis- 
factioji  of  the  debt,  or  of  doubtful  sufficiency,  constitute,  ac- 
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cording  to  the  consensus  of  authority,  an  impairment  of  the 
security,  through  the  commission  of  waste.  Such  is  the  conclu- 
sion reached  by  Mr.  Justice  Dickinson  in  Moriarty  v.  Ashworth, 
43  Minn.  1,  19  Am.  St.  Eep.  203,  4-i  X.  W.  531;  citing  many 
text-writers  and  adjudicated  cases.  Among  them,  see  refer- 
ences above,  and  King  v.  Smith,  2  Hare,  239,  244;  Coker  v. 
AYhitlock,  54  Ala.  180;  Buckout  v.  Swift,  27  Cal.  433,  87  Am. 
Dec.  90;  Harris  v.  Bannon,  78  Ky.  568.  See,  also,  State  v. 
Northern  Cent.  Ey.  Co.,  18  Md.  193.  But,  in  the  application 
of  the  rule,  he  says:  "We  think  that  the  mortgagee  is  entitled 
to  be  protected  from  acts  of  waste  which  would  so  far  impair  the 
value  of  the  property  as  to  render  the  security  of  doubtful  sufTi- 
ciency.  ^^"^  He  is  entitled  to  have  the  mort.^raged  property  pre- 
served as  sufficient  security  for  the  payment  of  his  debt,  and  it 
is  not  enough  that  its  value  may  be  barely  equal  to  the  debt. 
That  would  not  ordinarily  be  deemed  sufficient  as  security  to 
one  whose  purpose  is  to  secure  payment,  and  not  to  become 
a  purchaser  of  the  property  at  its  market  value.  And  not  only 
must  it  be  considered  that  the  mortgage  is  held  to  secure  pay- 
ment of  the  debt,  and  not  for  the  purpose  of  converting  the 
mortgagee  into  a  purchaser,  but  that,  if  the  debt  is  not  yet  ma- 
ture, it  is  to  be  considered  wliether,  during  the  time  which  may 
elapse  before  maturity,  the  present  value  of  the  property  may 
not  become  depreciated  from  causes  not  now  known."  The 
rule  is  applicable  where  realty  is  mortgaged  in  the  usual  way, 
and  constitutes  the  embodiment  of  the  security.  The  mort- 
gagor may  do  many  things  as  tlie  owner  of  such  an  estate,  and 
use  it  in  the  ordinary  way,  without  in  any  Avise  affecting  the 
mortgage  contract,  and,  unless  the  waste  goes  to  the  impair- 
ment of  the  estate  itself  to  such  an  extent  as  to  render  the 
security  of  doubtful  sufficiency,  regarded  in  the  light  of  busi- 
ness principles,  there  can  be  no  restraint.  The  present,  how- 
ever, is  not  the  usual  ease.  The  growing  timber,  and  not  the 
realty  as  such,  except  as  the  timber  may  be  regarded  as  realty. 
is  the  very  substance  of  the  security,  and  was  so  considered 
from  the  inception  of  the  contractual  relations.  Its  severance 
and  removal,  therefore,  is  as  much  a  taking  of  the  substance  as 
if  lumber  had  been  mortgaged  and  it  was  sought  to  dispose  of  a 
portion  of  it  contrarv  to  the  conditions  of  the  hypothecation. 
^^Tlile  the  cutting  of  firewood  and  the  severance  of  other  parts 
of  realt}^  in  its  usual  acceptation,  as  are  incident  to  the  use, 
occupation,  and  improvement  of  land,  in  the  ordinary  manner 
and  for  the  purposes  for  wliich  it  is  ordinarily  used,  are  not 
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accounted  an  invasion  of  the  mortgagee's  right  or  estate  (2 
Tiffany  on  Modern  Law  of  Eeal  Property,  sec.  524),  *^  yet  it 
eeems  almost  self-evident  that  a  direct  withdrawal  or  dislodg- 
ment  of  one-tenth  of  the  very  property  hypothecated  would 
amount  to  a  material  and  vital  deterioration  of  the  security  con- 
tracted for,  and,  not  only  this,  but  would  be  a  direct  impairment 
of  the  contract  itself,  and  it  would  be  inequitable  and  unjust  to 
permit  it. 

2.  The  question  as  to  whether  it  would  render  the  security 
of  doubtful  sufficiency  is  hardly  in  the  case.  But,  if  it  were, 
the  facts  are  such  as  would  warrant  the  injunction  at  any  rate. 
Eccles  bought  the  property  for  forty-seven  thousand  five  hun- 
dred dollars,  paid  twelve  thousand  five  hundred  dollars  down, 
and  it  is  encumbered  for  the  balance,  the  plaintiff's  mortgage 
being  subordinate  to  one  to  the  board  of  school  land  commis- 
sioners for  five  thousand  dollars;  so  that,  in  business  estima- 
tion, the  value  of  the  security  may  not  be  considered  dispropor- 
tionate to  the  amount  of  the  mortgage.  True,  the  mortgagor 
has  placed  large  improvements  thereon,  and  it  is  probable  that 
timber  has  advanced  in  value.  But  without  the  timber  the 
improvements  would  be  of  little  value ;  besides,  the  price  of  tim- 
ber is  fluctuating  in  the  market,  and  it  cannot  be  said  with 
certainty  that  its  value  will  even  be  as  great  when  the  debt  be- 
comes due  as  it  was  when  the  mortgage  was  executed;  hence 
the  contention  of  appellants  is  without  merit,  and  the  injunc- 
tion was,  therefore,  in  our  opinion,  properly  granted. 

3.  Should  the  defendant  Eccles  be  allowed  to  execute  a  bond 
for  the  payment  of  the  debt,  or  for  such  damages  as  the  plain- 
tiff may  suffer  by  reason  of  the  removal  of  the  timber,  and 
thereby  avoid  the  injunction  process?  If  permitted  to  do  so, 
it  would,  it  must  be  conceded,  amount  to  the  virtual  substitu- 
tion of  one  security  for  another,  and  that,  not  only  without  the 
consent,  but  against  the  protests  of  tlio  mortgagee.  Tlie  con- 
ditions must  certainly  be  unusual  that  would  warrant  a  court 
of  equity  in  adopting  such  a  procedure.  A  ease  is  cited  where 
the  security  consisted  of  pine  woodland  wliicli  had  1:)oen  l)iirned 
over,  '***'*  and  it  became  necessary  to  cut  the  wood  off  in  order 
to  preserve  it  and  to  permit  a  new  growth  to  take  its  place, 
and  the  court  allowed  the  cutting  to  proceed  upon  the  defend- 
ant's furnishing  security  equal  to  the  value  of  the  wood,  to  bo 
frxed  by  a  referee:  Brick  v.  Getsinger.  5  N".  J.  Eij-  .')!J1.  Other 
cases  are  cited  where  pending  a  dispute  as  to  the  title  or  right 
to  the  possession  of  realty  courts  have  permitted  security  to  be 
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^given  to  cover  any  damages  sustained  by  the  removal  of  the 
timber  in  the  meanwhile,  where  extensive  preparations  had  been 
made  for  the  purpose,  and  a  present  delay  would  result  in  great 
loss  to  the  investors:  Wood  v.  Braxton  (C.  C),  5i  Fed,  1005; 
Poper  Lum.  Co.  v.  Wallace,  93  N.  C.  23;  Commissioners  of 
Burke  County  v.  Catawba  Lumber  Co.,  114  N.  C.  505,  19 
■S.  E.  636.  The  applicability  of  these  cases  is  not  apparent 
here.  Whatever  outlay  the  defendant  Eccles  made  was  for  the 
purpose  of  invading  the  very  substance  of  the  estate  or  property 
which  he  expressly  pledged  as  security  for  the  payment  of  his 
•debt.  Now,  the  mere  fact  that  the  expenditure  was  incurred, 
And  men  employed  to  remove  the  timber  and  manufacture  it 
into  lumber  and  other  commodities  to  be  disposed  of  in  the 
market,  can  afford  no  sufficient  reason  why  a  court  of  equity 
should  interpose  to  change  the  basis  of  the  security  in  order 
to  permit  the  further  prosecution  of  the  enterprise.  The  enter- 
prise was  inaugurated  in  subordination  to  the  contractual  riglits 
cf  the  plaintiff,  and,  unless  some  peculiar  change  in  the  condi- 
tions over  which  the  parties  had  no  control  should  require 
•epecial  interference  to  protect  them,  or  either  of  them,  from 
loss  or  damage,  there  can  be  no  interposition  to  relieve  against 
a  contract  legally  made  and  fairly  entered  into.  The  decree  of 
the  circuit  court  should  be  affirmed,  and  such  will  be  the  order 
•of  this  court. 


That  Cutting  Doicn  Trees  may  amount  to  waste,  see  Learned  v. 
•Ogden,  80  Miss.  769,  92  Am.  St.  Rep.  621,  32  South.  278.  As  to  the 
right  of  a  mortgagee  to  an  injunction  against  the  commission  of 
•waste,  see  the  monographic'  note  to  "Webber  v.  Ramsey,  43  Am.  St. 
Hep.  432-434.  And  as  to  the  effect  of  waste  bv  a  mortgagee  in 
possession,  see  McMichael  v.  Webster,  57  N.  ,T.  Eq.  295,  73  Am.  St. 
■Rep.  630,  41  Atl.  714;  Whiting  v.  Adams,  66  Vt.  679,  44  Am.  St.  Rep. 
«75,  30  Atl.  32. 
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WAITE  V.  GEUBBE. 

[43   Or.   406,   73  Pac.   206.] 

GIFTS. — There  are  Two  Essentials  to  a  Valid  Gift — the  intent 
on  the  part  of  the  donor  to  bestow  on  the  donee  the  thing  given,  and 
a  delivery  accompanied  by  an  acceptance  of  the  gift  on  the  part  of 
the  donee,  express  or  implied,      (p.  /U7.) 

GIFT  of  Hidden  or  Buried  Money,  when  Complete. — If  one 
who  has  hidden  his  money  by  burying  it  in  different  places,  being, 
seriously  ill  and  in  the  belief  that  his  illness  will  terminate  fatally, 
goes  with  his  daughter  to  the  immediate  vicinity  of  the  hiding  places,, 
and  points  them  out,  and  there  tells  her  that  he  gives  her  ail  suen 
ii;oney,  but  advises  her  to  leave  it  where  it  is  unless  he  should  sell 
the  place,  stipulating  that  if  he  should  get  well  and  want  some  of 
the  money,  she  would  let  him  have  it,  the  gift  from  him  to  her  is 
complete  and  is  not  rendered  inoperative  by  this  stipulation,  nor 
by  her  leaving  the  money  in  its  hiding  places  until  long  after  his 
death,     (p.  76*. ) 

GIFTS,  Delivery  Necessary  to. — A  delivery  to  support  a  gift 
need  not  be  manual  or  by  actual  tradition  from  hand  to  hand.  It 
may  be  constructive  or  symbolical,  but  must  be,  as  a  general  rule,, 
as  complete  and  perfect  as  the  nature  of  the  property  and  the  at- 
tendant circumstances  and  conditions   will   permit,     (p.    768.) 

GIFT,  Evidence  of  as  Between  Parent  and  Child. — A  delivery 
by  a  father  to  his  child  in  pursuance  of  an  intended  gift  may  be 
established  by  less  positive  and  unequivocal  proof  thau  is  required 
where  the  fact  is  at  issue  between  strangers,     (p.  769.) 

GIFT,  Delivery  of  Hidden  Money,  when  Siiflacient.— If  a 
father,  barely  able  to  walk,  goes  with  his  dau.gliter  to  his  garden, 
where  he  has  hiden  money  in  different  places,  and  points  them  out  and 
describes  them  to  her,  and  tells  her  that  he  gives  her  such  money,  but 
advises  her  to  leave  it  remain  hiddf^n  where  it  is,  unless  he  sells  the 
place,  and  stipulates  that  she  will  give  him  some  of  the  money  if  he 
gets  well,  and  needs  it,  the  delivery  is  as  complete  as  the  circum- 
stances permit,  and  is  sufficient  to  support  the  gift,  though  she  does 
not  remove  any  of  the  money  until  after  his  death,      (pp.   769,  770.) 

ESTATES  OF  DECEDENTS,  Claims  Against,  What  are  not. — 
One  claiming  the  ownership  of  moneys  under  a  gift  to  her  by  her 
father,  since  deceased,  cannot  be  regarded  as  presenting  or  having  a 
claim  against  his  estate  within  the  meaning  of  the  statutes  of  the 
state  requiring  satisfactory  evidence  other  than  the  testimony  of 
the  claimant  to  establish  the  claim,     (p.  770.) 

Gooroc  M.  Brown,  J.  C.  Fiillerton  and  Dolph,  ]\Iallory,. 
Simon  &  Gcarin,  for  the  appellant. 

F.  W.  Benson  and  Oliver  P.  Cosliow,  for  the  respondent. 

4oa  ^YOLA^Elr^OX,  J.  This  is  an  action  hy  F.  B.  Waite, 
as  executor  of  the  estate  of  Fendal  Sutherlin,  deceased,  against 
Kate  Grnhhe  and  her  hnshand  to  recover  possession  of  seven- 
thousand  eight  hundred  and  eighty-five  dollars  in  gold  coin,. 
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alleged  to  be  the  property  of  the  estate  of  Fendal  Siitherlin,  de- 
ceased. The  defendant  Kate  Grubbe  claims  to  be  the  owner  of 
the  money,  and  to  have  acquired  it  by  gift  from  the  deceased. 
At  the  trial,  all  the  evidence  having  been  submitted,  the  circuit 
court,  upon  motion  of  the  plaintiff,  directed  the  jury  to  return 
a  verdict  in  his  behalf  for  the  entire  sum,  dnd,  judgment  hav- 
ing been  rendered  accordingly,  the  defendants  appeal.. 

-^07  Feudal  Sutherlin  died  testate  August  29,  1901,  leaving 
an  estate  of  the  probable  value  of  two  hundred  thousand  dollars. 
The  defendants  are  his  daughter  and  her  husband.  Mrs. 
Grubbe  testified,  in  substance,  that  she  was  with  her  fatber  one 
week  in  ]\Iay,  during  his  last  illness,  and  from  the  last  of  June 
or  first  of  July  to  the  day  of  his  death,  and  attended  upon 
liim  constantly;  that  he  told  her  several  times  he  intended  to 
give  her  some  money,  as  he  had  not  done  as  much  for  her  as 
for  the  other  girls — had  never  sent  her  to  school,  or  educated 
her,  or  given  her  any  money;  that  late  one  night  he  observed 
that  there  was  a  swelling  in  his  legs,  and  became  apprehensive 
that  it  was  going  to  his  heart,  and  said  to  her:  "1  have  ten 
thousand  dollars  buried  on  this  place,  and  I  want  to  give  it  to 
you.  I  am  going  to  give  it  to  you,  and  in  the  morning  I  will 
show  you  where  it  is  buried";  and  she  continued  in  language 
following:  "So  in  the  morning  he  said  for  me  to  get  a  little 
bucket,  and  go  to  the  garden,  '^and  I  will  come  to  the  garden. 
I  can  take  a  little  bucket  along,  and  get  some  beans,  and  the 
rest  will  not  suspicion  what  we  are  going  for.'  So  I  got  a 
bucket  and  we  went  to  the  garden  and  I  saw  that  he  could  not 
walk  very  far.  so  as  we  passed  the  smokebouse  there  was  a  box 
there,  so  I  picked  up  the  box  and  carried  it  along  for  him  to 
sit  on,  and  when  we  got  a  little  ways  he  began  to  fall.  So  I 
got  hold  of  him,  and  placed  him  on  the  box,  and  he  sat  there, 
and  he  pointed  the  place  out  to  me  and  he  said :  'I  give  this 
monev  to  you.  It  is  yours.  But  if  I  should  got  well,  and  want 
some  of  it,  Avould  you  let  me  have  it?'  And  I  said:  'Yes, 
papa;  if  you  get  well  you  can  have  all  of  it.  I  will  give  it  back 
to  vou  if  vou  get  well.'  He  went  then  and  pointed  out  the 
]:)laces  there.  He  said,  'You  know  tliat  old  cbickcn-liouse  down 
there  in  the  hog  lot,'  and  I  said  'Y"es,'  and  he  said.  'I  l)uriod 
about  two  thousand  dollars  there.'  He  said:  'I  dncr  "^^^  up 
one  tbousand  dollars.  T  had  the  boys  scrape  the  dirt  awav 
from  the  top  of  it,  and  liaul  it  on  the  garden.  Tliey  tbnnglit 
I  was  putting  it  on  the  garden,  but  I  was  having  tliem  take  it 
away  so  I  could  get  the  money.     ]N'ow,'  he  said,  'in  the  old 
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chickGn-house  across  the  creek,  I  buried  two  thousand  dollars 
there.  In  some  places  there  may  be  more,  and  in  some  places 
tliere  may  be  less;  but  the  next  place,  now,'  he  said,  'is  the 
smokehouse.  I  buried  two  thousand  dollars  there,  but  I  have 
strong  suspicions  someone  found  part  of  it.'  Then  he  said :  'The 
next  place  is  the  water-closet.  I  buried  two  thousand  dollars  in. 
there.'  And  he  said :  'You  know  the  garden,  there.  You  see  that 
Eed  June  tree  in  the  corner  of  the  garden  ?'  And  I  said  'Yes.' 
And  he  said:  'The  second  post  this  side  of  that  tree  is  a  tile 
ditch  goes  through  there,  and  out  this  way  there  is  a  tile 
ditch  goes  through  there';  and  he  says,  'I  buried  two 
tliousand  dollars  there;  one  thousand  dollars  on  each  side 
of  the  ditch.'  ....  He  said  it  was  mine ;  he  gave  it  to  me ; 

he  wanted  me  to  have  it He  talked  with  me  about  it 

several  times  during  his  sickness.  The  next  time,  I  think,  that 
he  mentioned  it  was  when  Mr.  Waite  and  his  wife  came  back 
over  there,  and  he  said  not  to  tell  anyone  about  this  money.'' 
The  witness  further  testified  that  her  father  told  her  to  leave 
the  money  where  it  >vas  unless  he  should  rent  the  place,  in 
which  event  she  should  get  what  was  in  immediate  danger  of 
being  found,  but  he  said  to  leave  the  other  where  it  was  for 
safekeeping  and  get  it  as  she  needed  it;  and  that  she  left  the 
money  there  on  the  premises  on  the  advice  of  her  father.  Benton 
Myers  testified  that  Sutherlin  some  time  in  July,  about  six 
weeks  prior  to  his  death  told  him  that  Kate,  who  was  present 
at  the  time,  was  a  noble  woman;  that  he  had  not  provided  for 
her  as  well  as  he  had  for  the  other  girls,  and  that  he  intended 
to  pay  her  for  staying  with  him — to  give  her  something  before 
he  died ;  that  he  was  so  bad  off  after  that  he  did  not  talk  about 
the  matter,  but  that  at  one  time  prior  he  said  he  ex- 
pected to  make  Kate  a  "*^'*  present  of  enough  money  before  he 
died  to  make  her  even  with  the  other  girls.  It  was  further 
i^hown  tliat  about  the  time  of  the  transaction  Sutherlin  was  very 
feeble,  and  was  soon  confined  to  his  bed,  from  which  he  was 
never  able  to  ari^e.  ]\rrs.  Grubbe  did  not  possess  herself  of  the 
money,  or  any  part  of  it  until  some  nine  or  ten  months  after 
the  death  of  her  father,  wlien  she  and  her  husband  and  son 
fcund  money  at  every  locality  pointed  out  to  her  as  a  place  of 
concealitiont.  Hiis  evidence  was  practically  undisputed,  and 
the  question  arises,  Was  it  sufhcient  to  carry  the  case  to  the 
jury?  And  that  depends  upon  its  sufficiency  to  support  a  gift. 
1.  The  gift,  if  consunimatod,  was  manifestly  made  in  the 
apprehension  of    death    from  an    impending    mortal  affliction. 
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Two  things  are  essential  to  a  valid  gift — the  intent  on  the  part 
of  the  donor  to  bestow  the  thing  to  be  given  upon  the  donee  or 
object  of  his  bounty,  and  a  delivery,  coupled  with  an  acceptance 
on  the  part  of  the  donee,  express  or  implied.  From  the  testi- 
mony of  Mrs.  Grubbe  there  can  be  no  cavil  touching  the 
intent  of  her  father  to  give  her  the  money  secreted  at  the  dif- 
ferent places  disclosed  and  pointed  out  to  her.  His  declarations 
were  positive,  signifying  unmistakably  a  present  gift  or  be- 
-stowal  of  the  money  upon  her.  His  words  were,  "I  give  this 
money  to  you ;  it  is  yours,"  and  other  expressions  of  like  import, 
indicating  a  purpose  to  bestow  the  money  presently  and  un- 
conditionally. True,  he  said  to  her  in  the  same  connection, 
while  pointing  out  the  places  of  deposit,  "If  I  should  get  well, 
iind  want  some  of  it,  would  you  let  me  have  it?"  and  she  re- 
plied, "Yes,  papa;  if  you  get  well  you  can  have  all  of  it.  I  will 
give  it  back  to  you  if  you  get  well."  But  this  only  emphasizes 
the  purpose  to  give  presently  and  effectually,  as  he  made  him- 
self dependent  upon  her  favor  to  let  him  have  some  money  if 
ho  should  get  well,  and  be  in  need  of  it.  He  was  manifestly 
laboring  "^^^  under  the  solemn  conviction  that  he  would  never 
recover  from  his  impending  malady,  and  that  he  was  making 
an  absolute  and  final  disposition  of  the  money,  and  that  in  all 
human  probability  he  would  never  be  in  want  of  any  of  it. 

2.  The  intention  to  give  being  manifest  (and  this  is  tacitly 
conceded),  the  real  controversy  is  whether  there  was  a  delivery 
of  the  money  by  the  father  to  the  daughter  sufficient  to  meet 
the  requirements  of  the  law,  and  thereby  to  make  the  gift 
effectual.  We  held  in  Liebe  v.  Battmann,  33  Or.  241,  72  Am. 
Sr.  Eep.  705,  54  Pac.  179.  that,  to  constitute  a  delivery,  "there 
must  be  a  parting  with  the  dominion  over  the  subject  matter 
of  the  pretended  gift,  with  a  present  design  that  tlie  title  shall 
pass  out  of  the  donor  and  to  the  donee,  and  this  so  fully  and 
completely,  to  all  intents  and  purposes,  that,  if  tlio  donor  again 
resumes  control  over  it  without  the  consent  of  tlie  donee,  lie 
becomes  a  trespasser,  for  which  he  incurs  a  liability  over  to  the 
donee,  except  after  revocation  of  a  gift  causa  mortis."  From 
the  viewpoint  of  the  donee,  the  principle  is  stated  by  Harper, 
C,  in  Blake  v.  Jones,  Bail.  Eq.  141,  21  Am.  Dec.  530,  534,  as 
follows :  "Tliat  seems  to  be  regarded  as  a  sufficient  delivery 
which  would  authorize  the  donee  to  take  possession  without  com- 
mitting a  trespass." 

It  is  not  necessary  that  there  be  a  manual  delivery,  or  an 
actual  tradition  from  hand  to  hand.     The  delivery  may  be  con- 
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■stnictive  or  SYmb'olical,  but  the  general  rule  is  that  it  mnst  be 
a?  perfect  and  complete  as  the  nature  of  the  property  and  the 
attendant  circnmstances  and  conditions  will  permit :  ll  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  1058;  Hillel)rant  v.  Brewer, 
^  Tex.  45^  ^  55  Am.  Dec.  757 .  Says  ITarker,  P.  J.,  in 
People  V.  Benson,  99  111.  App.  325,  327:  "An  unequivocal  dec- 
laration of  gift,  accompanied  by  a  delivery  of  the  only  means 
by  which  possession  of  the  article  given  can  be  obtained^  is  suffi- 
-cient."  The  subject  '^^^  of  the  gift  in  that  case  consisted  of 
some  notes  that  at  the  time  were  locked  up  in  a  safe  in  a  sliop 
where  the  donor  had  transacted  business  before  being  stricken 
with  his  last  illness.  Coupled  with  the  situation  of  the  notes  was 
the  declaration  that  he  had  given  them  to  his  wife  in  lieu  of 
n  certain  policy  of  life  insurance,  and  it  was  held  sufficient  to 
support  the  gift.  In  the  language  of  Mr.  Justice  Euggles: 
"The  thing  given  must  be  put  into  tlio  hands  of  the  donee,  or 
placed  within  his  power  by  delivery  of  the  means  of  obtaining  if : 
Harris  v.  Clark,  3  N.  Y.  93,  113^  51  Am.  Dec.  352.  Or,  as  was 
fcaid  by  Mr.  Justice  Leonard,  with  more  elaboration:  "It  is  es- 
sential to  a  valid  gift  by  parol  that  there  should  be  an  actual 
or  symbolical  delivery.  Tiie  title  does  not  pass  unless  posses- 
sion, or  the  means  of  obtaining  it,  are  conferred  by  the  donor 
find  accepted  by  the  donee.  The  situation,  relation  and  circum- 
stances of  the  parties  and  of  the  subject  of  the  gift  may  be 
taken  into  consideration  in  determining  the  intent  to  give  and 
the  fact  as  to  delivery.  A  total  exclusion  of  the  power  or  means 
of  resuming  possession  by  the  donor  is  not  necessary":  Cooper 
V.  Burr,  45  Barb.  9.  In  that  case  the  donor  who  was  continel 
to  her  bed,  delivered  the  keys  of  a  linreau  and  some  trunks 
kept  in  her  room,  with  an  unequivocal  declaration  that  she  gave 
to  the  donee  all  her  property,  and  it  was  held  to  constitute  a 
completed  gift  of  t1ie  gold  and  silver  coins  and  jewelry  contained 
in  the  l)ureau  and  trunks.  Tliesc  principles  and  deehirations 
■of  the  law  touching  the  manner  of  delivery  essential  to  a  com- 
pleted and  effectual  gift  have  Ijeen  many  times  applied:  GouM- 
ing  V.  Ilorbury.  S5  Me.  227.  35  Am.  St.  Pep.  357,  27  Atl.  127; 
Devol  V.  Dye,  123  Ind.  321,  24  X.  E.  2  10;  Tliomas  v.  Lewis,  80 
Ya.  1.  37  Am.  St.  Pep.  818,  15  S.  E.  389;  Grover  v.  Grover.  2t 
Pick.  2G1.  35  Am.  Dec.  319;  Coleman  v.  Parker.  114  Mass.  30; 
Hagemann  v.  Ilagemann,  90  111.  A]ip.  251  ;  Sto-jihenson's  "^^^ 
Administrator  v.  King,  81  Ivy.  425,  50  Am.  Pop.  173;  Gammon 
Thcnlng.  Sem.  v.  Pobbins.  128  InL  85,  27  N.  E.  341;  Eletcher 
V.  Fletcher,  55  Yt.  325;  Poss  v.  Draper,  55  Yt.  404,  45  Am. 
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Eep.   624.     Where  the  intent  to  bestow  is  obvious  and  clear, 
and  the  language  and  deportment  of  the  donor  indicate  a  belief 
rpon  his  part  that  he  has  done  all  that  is  necessary  to  accom- 
plish his  purpose,  they  come  to  the  aid  of  the  act  of  delivery, 
if  slight  and  ambiguous,  but  not  to  dispense  with  it  as  an  es- 
sential element  of  a  valid  gift:  Thornton  on  Gifts,  sec.  148. 
And  a  delivery  by  a  father  to  a  child  in  pursuance  of  an  in- 
tended gift  may  be  established  by  less  positive  and  unequivocal 
proof  than  is  required  where  the  fact  is  at  issue  between  stran- 
gers: Schwindt  v.  Schwindt,  61  Kan.  377,  59  Pac.  647;  Love 
V.  Francis,  63  Mich.  181,  6  Am.  St.  Rep.  290,  29  N".  W.  843. 
Aided  by  these  authorities  and  the  principles  and  rules  of 
law  which  they  announce,  we  will  determine  whether  the  fact 
of  delivery  may  be  reasonably  deduced  from  the  facts  in  evi- 
dence.    There  was  not  a  manual  delivery  or  an  actual  transfer 
of  the  money  from  the  hand  of  the  father  to  the  hand  of  the 
daughter.     If  there  was  a  delivery  at  all,  it  was  constructive. 
The  manual  possession  was  not  in  the  father  at  the  time,  al- 
though he  had  it  constructively,  the  money  being  deposited  upon 
the  premises  then  in  his  possession  and  under  his  control.     The 
places  of  deposit  were  known  to  him  only,  and  the  secret  was 
his  protection  from  plunder.     Being  barely  able  to  walk  to  the 
garden,   a  place   apart   from  all  other  persons,  he  there  im- 
parted to  his  daughter  the  information  as  to  the  whereabouts 
of  the  money  by  pointing  out  to  her  definitely  and  particularly 
the  several  localities  in  which  it  was  concealed,  with  a  positive 
and  unequivocal  declaration  that  he  gave  it  to  her  and  that  it 
was  hers,  cautioning  her  not  to  let  anyone  else  know  where  it 
was,  and  advising  her  at  the  "^^^  same  time  to  leave  it  there 
until  the  place  was  rented  or  until  she  needed  it.     The  delivery 
v^as  as  complete  as  the  circumstances  of  the  case  would  permit. 
He  was  physically  unable  to  disinter  the  coins,  and  it  was  not 
advisable  for  the  daughter  to  attempt  to  do  so,  as  it  might  have 
led  to  a  discovery  of  the  deposits  by  others,  and  this  he  evi- 
dently deemed  unnecessary  for  a  full  accomplishment  of  his 
undoubted  purpose  of  bestowing  the  money  upon  his  daughter. 
The  taking  of  the  money  subsequently  by  her  would  not  have 
been  attended  with  the  commission  of  a  trespass,  and  the  gift 
would  assuredly  have  been  complete  if  she  had  taken  manual 
possession  thereof  during  his  lifetime.     Was  the  delay  in  this 
respect  a  fatal  oversight  on  her  part  ?     She  accepted  the  money 
when  he  made  his  declarations  of  the  gift  to  her.  and  it  was  so 
understood  between  them.     It  seems  to  us,  therefore,  that  the 
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delivery  ■was  as  perfect  and  complete  as  the  nature  of  the  prop- 
erty, the  situation  of  the  parties,  and  the  circumstances  of  the 
case  would  permit.  By  imparting  to  the  daughter  the  infor- 
mation as  to  the  location  of  the  deposits  hy  specifically  pointing 
them  out  to  lier,  he,  in  effect,  gave  her  the  key  to  his  safety 
vault — employing  tlie  very  apt  figure  of  speech  of  one  of  tlie 
counsel  for  appellants — wherehy  she  was  enahled  to  unlock  it, 
and  take  the  deposits  therefrom.  The  vault  was  not  in  his  im- 
mediate presence,  nor  could  he  safely  or  hy  reason  of  his 
physical  infirmity,  go  to  it,  so  that  he  could  reach  in  and  take- 
the  money  and  hand  it  to  her,  nor  was  it  convenient  or  pru- 
dent for  her  to  take  it  from  out  the  vault  at  once,  or  prior  to 
his  deeease,  so  that  it  remained  there  without  molestation  until 
removed  as  shown  by  the  testimony,  each  of  the  parties  believ- 
ing without  doubt  that  the  gift  was  a  thing  fully  accomplished. 
Tliis,  to  our  minds,  was  a  good  delivery,  constructive  though 
it  was,  and  the  property  in  the  money  passed  to  the  daughter 
at  the  time,  and  henceforth  it  was  her  right  "**■*  to  take  it,  and 
do  as  she  liked  with  it.  The  case  should,  therefore,  have  gone 
to  the  jury  for  them  to  determine  as  to  the  credibility  and 
weight  of  the  testimony  adduced  hy  the  parties  to  establish' 
their  respective  contentions.  Tlie  case  of  Liebe  v.  Battmann, 
33  Or.  2-il,  72  x\m.  St.  Eep.  705,  oi  Pac.  179,  in  no  wise  con- 
flicts with  these  views. 

3.  Xor  can  the  defendants'  claim  of  ownership  of  the  money 
he  regarded  as  a  claim  against  an  estate  of  a  deceased  person^ 
witliin  the  meaning  of  section  1101,  B.  &  C.  Comp.,  requiring 
satisfactory  evidence  other  than  tlie  testimony  of  the  claimant 
t(;  estaldish  it.  Eeversed,  and  remanded  for  such  other  pro- 
ceedings as  may  seem  proper,  and  not  inconsistent  with  this- 
0})inion. 


7'o  CanKtUute  a  Gift,  there  must  l>e  nn  intention  to  pive,  rtnd  a 
(Irlivorv.  ;ictiKil  or  fonstnietive,  of  the  thing  given:  Pullcn  v.  Plneer 
Coimtv  Bank,  138  Cal.  169,  94  Am.  St.  Eep.  19.  71  Puc.  S3;  Getcholl 
V.  P,i/!(lof(,r<l  Snv.  Pank.  94  Me.  4.52,  SO  x\ni.  St.  Pep.  408.  47  Atk 
89.5;  Liebe  v.  Pattman.  33  Or.  241,  72  Am.  St.  Rep.  705,  54  Pac.  179; 
Oarmon  v.  :\rcf;uirp.  TOO  N.  Y.  476,  73  Am.  St.  Pep-  694,  55  N.  K.  7; 
TToliiies  V.  ^r.-Ponal-k  119  Mich.  563,  75  Am.  St.  Rep.  430,  78  X.  W. 
647.  Actual  maniual  delivery,  however,  is  not  necesary  in  all  cases; 
but  where  t'le  circuirstances  do  not  admit  of  otlier  delivery,  it 
may  he  symknlir-al  nr  eonstriictive:  Ilillelirant  v.  Brewer,  6  Tex.  45, 
,'55  Am.  JhH-.  757;  Peaver  v.  Poaver,  117  N.  Y.  421,  15  Am.  St.  Pep. 
531.  22  X.  E.  950;  Murphy  v.  Bordwell,  83  Minn.  54,  85  Am.  St.  Eep. 
454.  85  X.  W.  915.  Put  while  delivery  may  he  hy  words,  acts,  or 
both    cojiibincd,    it    is    generally    indispensable,   whatever    moans    are 
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employed,  that  the  subject  of  the  gift  pass  beyond  the  dominion  and 
control  of  the  donor:  Weaver  v.  Weaver,  182  111.  287,  74  Am.  St. 
Eep.  173,  55  N.  E.  338;  Bath  Sav.  Inst.  v.  Hathorn,  88  M*^.  12:?,  51 
Am.  St.  Eep.  382,  33  Atl.  836.  The  delivery  of  a  pass-book  as  a 
delivery  of  the  bank  deposit  is  considered  in  McXamara  v.  McDonald, 
69  Conn.  484,  61  Am.  St.  Eep.  48,  38  Atl.  54;  Larrabee  v.  Hascall,  88 
Me.  511,  51  Am.  St.  Eep.  440,  34  N.  W.  408;  and  the  delivery  of  the 
key  to  a  box  or  trunk  as  a  deliverv  of  its  contents  is  considered  in 
Keepers  v.  Fidelity  Title  etc.,  56  N.  J.  L.  302,  44  Am.  St.  Eep.  397, 
28  Atl.  585;  Thomas  v.  Lewis,  89  Va.  1,  37  Am.  St.  Eep.  848,  15  S.  E. 
389. 

A  'Gift  from  a  Father  to  His  Son  requires  less  positive  and  un- 
equivocal proof  of  delivery  than  does  a  gift  between  persons  not 
related:  Love  v.  Francis,  "63  Mich.  181,  6  Am.  St.  Eep.  290,  29 
N.  W.  843. 

Gifts  Causa  Mortis  are  discussed  at  length  in  the  monographic  note 
to  Johnson  v.  Colley,  post,  p.  890. 


BERGMAN"  v.  INMAI^. 

[43  Or.  456,  72  Pac.  1086,  73  Pac.  341.] 

LIS  PENDENS. — A  Purchaser  of  Personal  Property  During 
Litigation  Respecting  the  Title  or  the  Validity  of  a  Lien  Thereon 

takes  the  property  subject  to  the  rights  of  the  plaintiff  as  settled  by 
the   final   decree  or  judgment    of   the   court,      (p.    774.) 

LIS  PENDENS. — The  Removal  of  Personal  Property  from  the 
State  Pending  a  Suit  to  Foreclose  an  Alleged  Lien  Thereon  does  not 
render  the  judgment  in  such  state  incompetent  evidence  in  an  action 
in  the  state  to  which  the  property  was  removed  to  prove  the  existence 
of  the  lien  at  tlie  time  of  removal,     (p.  775.) 

RES  JUDICATA —Judgment  Foreclosing  a  Lien,  when  Evi- 
dence in  an  Action  for  Removing  the  Property  from  the  State  and. 
Rendering  it  Impossible  of  Identification. — If,  during  the  pendency 
of  a  suit  to  foreclose  an  alleged  lien  on  personal  property  consisting 
of  logs,  they  are  removed  from  the  state  and  manufactured  into 
lumber  by  one  not  a  party  to  the  suit,  and  judgment  is  subsequently 
entered  for  the  plaintiff,  he  may  afterward  maintain  an  action  in 
the  state  to  which  the  property  has  been  removed  to  recover  tlie 
damages  sustained  by  him  by  the  violation  of  a  statute  of  the  state 
where  the  suit  was  pending  in  effecting  such  removal  ami  rendering 
the  property  impossible  of  identification,  and  such  judgment  is  ad- 
missible against  the  defendant  in  such  action  to  establish  tlie  exist- 
ence of  such  lien  and  to  show  that  the  plaintiff  was  damaged  by  such 
removal      (p.   775.) 

CONFLICT  OF  LAWS— Enforcing  in  One  State  a  Cause  of 
Action  Arising  in  Another. — Wliere  a  right  cf  action  has  become 
fixed,  and  a  legal  penalty  has  been  incurred  in  one  state,  that  liability 
may  be  enforced  in  any  court  in  another  state  that  has  jurisdiction 
of  such  matters,   and   can   obtain  jurisdiction   of  the   parties,   if   the 
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alleged  cause  of  action  is  not  contrary  to  the  public  policy  of  the 
state  where  the  action  is  brought,  nor  against  justice  and  good 
morals,     (p.   775.) 

LIMITATIONS,  Statute  of,  in  Actions  for  Doing  Acts  Forbid- 
den by  the  Statutes  of  Another  State. — In  an  action  for  removing 
logs  from  anotlier  state,  and  rendering  their  identification  impossible, 
contrary  to  the  provisions  of  its  statutes,  the  cause  of  action  is 
necessarily  based  on  the  acts  done  within  that  state,  and  the  statute 
of  limitations  commences  to  run  at  such  removal,  and  is  not  sus- 
pended by  any  act  done  in  the  state  wherein  the  action  was  brought. 
(p.   776.) 

ESTOPPEL  BY  DELAY  or  Laches. — One  having  a  lien  on 
logs  and  knowing  that  another  has  taken  possession  of  them  ami 
rendered  them  impossible  of  identification,  contrary  to  the  provisions 
of  a  statute,  is  not  estopped  from  maintaining  an  action  under  such 
statute,  if  commenced  within  the  time  allowed  by  the  statute  of 
limitations,  by  his  long  delay  in  commencing  the  action  and  his  fail- 
ure to  institute  some  proceeding  to  enforce  his  lien.      (p.  776.) 

ELECTION  OF  REMEDIES,  Right  of.— One  who  has  a  lien 
on  personal  property,  and  also  a  right  to  recover  damages  from  a 
person  for  removing  it  from  the  state  and  rendering  it  impossible  of 
identification  has  a  choice  of  remedies,  and  the  defendant  cannot 
complain,  because  the  plaintiff  pursues  that  to  recover  damages, 
(p.  776.) 

LIMITATIONS,  STATUTE  OF,  Pleading,  when  It  Applies  to 
a  Part  Only  of  a  Cause  of  Action. — If  the  statute  of  limitations  is 
pleaded  to  a  whole  cause  of  action,  and  it  appears  on  the  trial  that 
the  plea  is  good  as  to  some  only  of  the  items  for  which  plaintiff  seeks 
to  recover,  such  plea  is  not  bad  because  interposed  to  the  whole  cause 
of  action,     (p.  778.) 

Cake  &  Cake,  for  the  appellant. 

Reynolds  &  Stewart  and  Milton  W.  Smith,  for  the  respondent. 

'*^''  BEAX,  J.  Under  the  statute  of  the  state  of  Washing- 
ton, every  person  performing  labor  upon  or  assisting  in  obtain- 
ing or  securing  sawlogs  has  a  lien  thereon  for  such  work  or 
labor,  and  ''any  person  who  shall  injure,  impair,  or  destroy,  or 
who  shall  render  difficult,  uncertain  or  impossible  of  identifica- 
tion," any  sawlogs  upon  which  there  is  a  lien,  "without  the 
express  consent  of  the  person  entitled  to  such  lien,  shall  be 
liable  to  the  lienholder  for  the  damages  to  the  '*^**  amount  se- 
cured by  his  lien,  which  may  be  recovered  ])y  a  civil  action 
against  such  person":  Hill's  Ann.  St<it.  &  Codes  (Wash.),  sec. 
1694.  Tbe  plaintiff  and  various  other  persons  performed  work 
and  labor  for  one  ]\rakarainen,  in  that  state,  at  divers  times  be- 
tween the  1st  of  :\ray  and  the  29th  of  September,  1892,  in  ob- 
taining and  securing  some  five  million  feet  of  sawlogs.  On  Oc- 
tober 1,  1892,  they  each  filed  a  claim  of  lien  with  the  auditor 
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of  the  proper  count}^  as  required  by  law.  On  the  27th  of  the 
same  month,  plaintiff,  to  whom  the  other  lienholders  had  duly 
assigned  and  transferred  their  claims,  commenced  an  action  in 
the  superior  court  of  Lewis  county  against  Makarainen  to  fore- 
close these  various  liens.  On  March  9,  1893,  a  final  judgment 
Avas  rendered  in  his  favor  and  against  Makarainen  for  two 
tliousand  eight  hundred  and  fifty-eight  dollars  and  seventy- 
five  cents,  decreeing  a  foreclosure  of  the  liens,  and  that  the 
logs  therein  described,  amounting  to  about  four  million  feet, 
should  be  sold  to  satisfy  the  judgment.  The  logs  were  in  the 
state  of  Washington  when  the  action  was  begun,  but  while  it 
was  still  pending  the  defendant,  under  an  alleged  purchase 
from  Makarainen,  took  possession  of  and  brought  into  this  state 
about  one  and  one-half  million  feet  thereof,  which  some  months 
later  were  sawed  and  converted  into  lumber  at  its  mill  in  Port- 
land. After  the  defendant  had  taken  possession  of  and  re- 
m.oved  the  logs  into  this  state,  Makarainen  assigned  and  trans- 
ferred his  account  therefor  to  Fleckenstein  &  ]\Iayer,  who,  on 
the  26th  of  April,  1893,  commenced  an  action  against  the  de- 
fendant to  recover  the  contract  price  thereof.  Such  action  re- 
sulted in  a  judgment  in  their  favor  for  the  amount  found  due 
and  owing  thereon,  which  judgment,  it  is  alleged,  has  been  fully 
paid  and  satisfied.  On  the  26th  of  January,  1899,  this  action 
was  brought  against  the  defendant  to  recover  the  damages  al- 
leged to  have  been  sustained  by  plaintiff  on  account  of  its  viola- 
tion of  the  statute  of  Washington  in  removing  the  logs  from 
that  state  and  rendering  them  impos?il)le  of  identification,  '*-'*^ 
without  the  consent  of  the  plaintiff  lienh older.  The  several 
provisions  of  the  statute  of  AVashingion  with  reference  to  log- 
gers' liens  and  the  methods  of  procedure  thereunder  are  set 
out  in  full  in  the  complaint.  The  verdict  and  judgment  being 
in  favor  of  plaintiff,  the  defendant  appeals,  assigning  as  error 
(1)  the  admission  in  evidence  of  the  jud,gment-roll  in  the  ac- 
tion brought  by  the  plaintiff  against  Makarainen  in  the  superior 
court  of  Lewis  county,  Washington,  to  foreclose  the  loggers' 
liens  against  the  property  in  controversy;  (2)  the  refusal  of 
the  trial  court  to  instruct  the  jury  that  the  statute  of  limita- 
tions is  a  bar  to  tlie  cause  of  action  for  all  logs  taken  by  the  de- 
fendant in  the  state  of  Washington  and  removed  into  this  state 
prior  to  January  27,  1893;  and  (3)  in  refusing  to  charge  that, 
if  the  plaintiff  permitted  defendant,  after  taking  the  logs  from 
the  boom  in  Washington,  to  saw  them  into  lumber  or  if  the 
defendant  held  them  after  such  taking  a  sufficient  length  of 
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time  to  permit  the  plaintiff  to  protect  his  rights  hy  a  foreclos- 
ure of  his  lien,  he  cannot  recover. 

1.  It  is  urged  that  the  judgment-roll  was  not  admissihle  in 
evidence,  because  the  defendant  was  not  a  party  to  that  action, 
and  because  the  logs  were  removed  from  the  state  of  Washing- 
ton prior  to  the  rendition  of  the  judgment.  As  already  stated, 
tlie  defendant  took  possession  of  the  logs  under  an  alleged  pur- 
chase from  j\[akarainen  in  Wasliington,  after  the  commeuce- 
2nent  of  the  action  in  that  state  to  foreclose  the  liens  thereon; 
and  it  is  common  learning  that  a  purchaser  of  real  or  personal 
property  pending  litigation  concerning  the  title  or  the  validity 
of  a  lien  thereon  takes  the  property  subject  to  the  riglits  of  the 
plaintiff  as  settled  by  the  final  decree  or  judgment  of  the  court: 
Walker  v.  Goldsmith,  14  Or.  125,  12  Pac.  537;  Houston  v. 
Timmerman,  17  Or.  499,  11  Am.  St.  Rep.  848,  31  Pac.  1037; 
2  Black  on  Judgments,  2d  ed..  sec.  550;  Richardson  v.  Peterson, 
58  Iowa,  724,  13  ?s^.  W.  63 ;  Diamond  v.  Lawrence  ^♦^♦^  County, 
37  Pa.  St.  353,  78  Am.  Dec.  429;  Fletcher  v.  Ferrel.  9  Dana, 
372,  35  Am.  Dec.  143;  IMcCutchen  v.  Miller,  31  :\Ii.s.  65.  88. 
The  defendant's  counsel  do  not  seriously  controvert  this  rule, 
but  seek  to  make  a  distinction  between  an  action  of  tort  to 
recover  damages  for  a  violation  of  the  Washington  statute  and 
a  suit  to  foreclose  plaintiff's  lieu  on  the  logs.  It  is  admitted, 
if  we  understand  correctly,  tliat  in  a  suit  to  foreclose  tlie  ])hiin- 
tiff's  lien  in  this  state  the  decree  of  the  Washinglon  court  would 
be  conclusive,  because  tlie  proceeding  in  that  state  was  quasi 
in  rem;  but,  since  this  is  an  action  in  tort,  to  recover  damages 
for  destroying  tlie  identity  of  tlie  pro]ierty  to  which  the  lien  at- 
tached, the  judgment  can  liave  no  such  effect.  An  essential  ele- 
ment in  this  case,  and  one  necessary  for  the  plaintiff  to  estab- 
lish, was  the  existence  of  his  lien  at  the  titue  the  logs  were  taken 
from  the  state  of  Washington  by  the  defendant.  The  def(Mid- 
ant  purchased  and  took  possession  of  the  property  subject  to 
the  lien  in  favor  of  the  plaintiff  during  the  ])endency  of  the 
foreclosure  suit,  and  is  therefore  bound  by  the  decree  therein, 
so  far  as  it  determined  the  existence  of  the  lien.  "The  law  is." 
says  the  supreme  court  of  the  United  States,  "that  ho  v.'ho  inter- 
meddles with  property  in  litigation  does  it  at  his  peril,  and  is 
as  conclusively  bound  by  the  results  of  the  litigation,  whatever 
they  may  be,  as  if  he  had  been  a  party  to  it  from  the  outset": 
Tilton  V.  Cofield,  93  U.  S.  163,  168.  It  can  make  no  difference 
in  this  respect  whether  the  action  here  is  to  foreclose  the  lien 
or  to    recover    damages  vnder  the    statute  for  destroying  the 
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identity  of  the  property  covered  by  it.  It  was  incumbent  upon 
the  plaintiff  to  prove  the  existence  of  the  lien  at  the  time  the 
property  was  taken  by  the  defendant,  and  the  judgment  ren- 
dered in  Washington  was  competent  evidence  for  that  purpose. 
Xor  did  the  removal  of  the  property  from  that  state  prior  to 
its  rendition  render  it  incompetent.  The  decree  established 
"^^^  the  fact  that  at  the  time  the  property  was  removed  by  the 
■defendant  the  plaintiff  had  a  lien  thereon.  As  the  property 
was  removed  from  the  state  prior  to  its  rendition,  the  decree 
■could  not  fix  a  lien  thereon  at  its  date,  because  the  court  did 
not  have  jurisdiction  of  the  property  (North  Pac.  Lumber  Co.  v. 
Lang,  28  Or.  246.  261,  52  Am.  St.  Eep.  780,  42  Pac.  799)  ; 
but  it  judicially  determined  that  there  was  a  lien  on  it  when  it 
was  removed,  and  that  was  sufficient  in  this  action.  This  is 
not  a  suit  to  foreclose  the  lien,  or  to  enforce  the  judgment  of  the 
'\\'ashington  court.  It  is  an  independent  action  on  a  liability 
created  by  a  statute  of  that  state,  based  upon  the  contention 
that  the  defendant  removed  property  upon  which  plaintiff  had 
a  valid  lien,  and  destroyed  its  identity.  The  question  as  to 
what  property  was  affected  by  the  decree  and  ordered  sold  to 
satisfy  the  plaintiff's  judgment  is  therefore  immaterial. 

2.  The  evidence  tended  to  show  that  a  portion  of  the  logs 
in  controversy  was  taken  by  the  defendant  from  the  state  of 
Washington  and  brought  into  this  state  prior  to  the  twenty- 
seventh  day  of  January,  1893,  more  than  -six  years  before  the 
c-ommencement  of  the  present  action.  The  defendant  requested 
the  court  to  instruct  the  jury  that  the  action  was  barred  by  the 
statute  of  limitations  as  to  all  logs  taken  by  the  defendant 
prior  to  the  date  mentioned.  This  is  an  action  for  tort,  alleged 
to  have  been  committed  in  the  state  of  Washington,  and  not  for 
one  committed  in  this  state.  "Where  a  right  of  action  has  be- 
come fixed  and  a  legal  liability  incurred  in  one  state,  that  lia- 
bility may  be  enforced  in  any  court  of  another  state  that  has 
jurisdiction  of  such  matters  and  can  obtain  jurisdiction  of  the 
parties,  if  the  alleged  cause  of  action  is  not  contrary  to  the  pub- 
lic policy  of  the  state  where  tlie  action  is  brought,  nor  against 
justice  or  good  morals:  Aldrich  v.  Anchor  Coal  Co..  24  Or.  32, 
38,  41  AnC  St.  Eep.  831,  32  Pac.  756;  North  Pac.  Lumber  Co. 
T.  Lang,  28  Or.  246,  52  Am.  St.  Eep.  780.  42  Pac.  799 :  ^^^ 
Dennick  v.  Eailroad  Co.,  103  U.  S.  11.  18.  This  is  on  the 
])rinciple  of  comity,  and  because  the  right  of  action  is  entitled  to 
recognition  everywhere. 
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3,  But  it  necessarily  follows  from  this  principle  that  suck 
right  must  have  accrued  in  the  state  where  it  is  alleged  to  have 
arisen.  The  action  cannot  be  grounded  upon  acts  done  in  the 
state  where  it  is  commenced.  The  law  of  the  place  where  th& 
right  was  acquired  or  the  liability  incurred  will  govern  as  to 
the  right  of  action.  All  that  pertains  merely  to  the  remedy 
will  be  controlled  by  the  law  of  the  state  where  the  action  i& 
brought:  Herrick  v.  Minneapolis  etc.  Ey.  Co.,  31  Minn.  11, 
47  Am.  Eep.  771,  16  N.  W.  413.  Now,  as  this  is  an  action  to 
enforce  in  the  courts  of  this  state  a  liability  created  by  a  "Wash- 
ington statute,  the  right  of  action,  if  it  exists  at  all,  must  have- 
accrued  in  that  state.  No  cause  of  action  can  arise  here  for  a 
violation  of  a  Washington  statute,  as  it  has  no  extraterritorial 
effect;  and  no  act  committed  here  can  give  rise  to  such  a  cause 
of  action ,  since  it  cannot  be  a  violation  of  such  a  statute.  The 
cause  of  action  sought  to  be  enforced  must,  therefore,  have  ac- 
crued when  the  logs  were  taken  from  the  state  of  Washington 
by  the  defendant,  and  the  plaintiff's  argument  is  not  sound  that 
it  did  not  accrue  until  five  or  six  months  later,  when  the  logs 
were  sawed  into  lumber  at  its  mill  in  Portland.  The  instruc- 
iion,  therefore,  that  the  action  is  barred  as  to  all  logs  taken 
from  the  state  of  Washington  by  the  defendant  more  than  six 
years  prior  to  the  commencement  of  the  present  action  is  sound 
law,  and  should  have  been  given. 

4.  There  is,  so  far  as  we  can  understand  the  record,  no  merit 
in  the  contention  of  the  defendant  that  the  plaintiff  has  by  his. 
conduct  waived  his  right  of  action  against  it  for  a  violation  of 
the  Washington  statute,  or  that  he  is  estopped  from  prosecuting 
such  action.  The  fact  that  he  knew  defendant  had  taken  pos- 
session of  the  logs  and  removed  '^^^  them  into  tbis  state,  and 
did  not  commence  some  proceeding  to  enforce  his  lien  thereon, 
could  not  operate  as  an  estoppel  against  the  prosecution  of  an 
action  for  the  tort.  He  was  entitled  under  the  statute  t«  pro- 
ceed against  the  defendant  to  recover  such  damages,  if  any, 
as  he  may  have  sustained  by  reason  of  its  taking  and  removing- 
the  logs  into  this  state  and  converting  them  into  lumber,  inde- 
pendent of  his  right  to  foreclose  his  lien  thereon.  He  had  a 
choice  of  remedies,  and  the  defendant  cannot  complain  because 
he  chose  one  rather  than  the  other. 

It  follows,  however,  from  the  views  hereinbefore  exprossod, 
that  the  judgment  of  the  court  below  must  be  reversed,  and  a 
new  trial  ordered. 
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ON    MOTION    FOR   REHEARING. 

BEAN,  J.  Counsel  for  plaintiff,  in  their  petition  for  a  re- 
hearing, insist  for  the  first  time  that  the  instruction  relating 
to  the  statute  of  limitations,  for  the  refusal  to  give  which  the 
judigment  was  reversed,  is  erroneous,  and  was  properly  refused, 
because  it  assumed  as  established  facts  which  were  disputed. 
They  presented  no  such  question  at  the  argument  or  in  their 
briefs,  although  an  issue  thereon  was  tendered  by  the  appellant 
in  its  brief.  We  therefore  very  naturally  assumed,  as  we  were 
clearly  justifiable  in  doing,  that  the  instruction  was  proper,  and 
should  have  been  given,  unless  plaintiff's  contention  was  sound 
that  the  ri^ht  of  action  "accrued  when  the  logs  were  cut  up  by 
the  appellant  in  this  case,  rendering  them  impossible  of  identifi- 
cation, alleged  in  the  complaint  to  be  about  May  10,  1893,  but 
the  proofs  show  they  were  cut  up  in  June,  1893."  Ordinarily 
we  should  be  disposed  to  let  the  question  rest  here.  However, 
in  order  to  avoid  the  possibility  of  injury  to  the  plaintiff,  we 
have  again  examined  the  record,  from  which  ^**^  it  clearly  ap- 
pears that  there  is  no  ground  in  fact  for  the  criticism  of  the  in- 
struction. The  bill  of  exceptions  recites  that  "all  the  testimony 
showing  the  various  quantities  and  dates"  of  the  removal  of  the 
legs  from  the  state  of  Washington  by  the  defendant  is  con- 
tained therein.  The  logs  were  removed  from  the  boom  of  the 
Cowlitz  &  Columbia  Eiver  Boom  Company.  One  Banks  was  an 
employe  of  the  boom  company  during  the  time,  and  scaled  the 
logs.  He  testified  that  he  saw  them  in  the  raft  of  the  defendant 
at  the  time,  and  "scaled  them  there."  He  made  a  memorandum 
at  the  time  of  the  date  and  the  quantity  of  logs  scaled  in  each 
raft,  and  testified  in  detail  concerning  that  matter  at  the  trial. 
He  said  the  logs  were  taken  from  the  boom,  but  he  did  not  know 
when  or  by  whom.  Mr.  Poulsen,  one  of  the  officers  of  tlie  de- 
fendant corporation,  testified,  however,  that  "we  took  them  [the 
logs]  away  as  quick  as  they  were  rafted,"  and  "they  were  taken 
sway  as  they  were  rafted;  they  were  taken  away  at  that  time." 
Mr.  Dodd,  who  was  the  president  of  the  boom  coinpany,  testified 
that  "they  [the  logs]  were  delivered  a?  they  were  rafted,  during 
Jonuary,  February,  and  March,  1893."  All  this  testimony 
stands  uncontradicted,  and  it  appears  therefrom  tliat  Banks 
scaled  the  logs  after  they  were  put  in  the  raft  of  the  defendant 
company,  and  that  it  took  them  away  as  soon  as  they  were  scaled. 
Under  the  testimony  given,  therefore,  there  was  no  error  in  the 
instructions  assuming    as  an    established    fact    that  a    certain 
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definite  quantity  of  logs  was  taken  by  the  defendant  from  the 
state  of  Washington  after  January  23,  1893. 

5.  Xor  is  there  any  merit  in  the  point  made  in  the  petition, 
also  for  the  first  time,  that  the  defense  of  the  statute  of  limita- 
tions is  insufficient  because  it  only  applies  to  a  portion  of  the 
logs  taken.  There  is  an  old  rule  of  the  common  law  that,  if  a 
defense  is  set  up  as  an  answer  to  the  whole  cause  of  action,  wliile 
it  is  in  fact  only  a  partial  defense,  '***"'^  it  will  be  held  bad  on 
demurrer,  although  it  would  be  admissible  as  a  partial  defense  if 
properly  pleaded :  Pomeroy  on  Code  Remedies,  3d  ed.,  sec.  608. 
In  this  case,  however,  the  complaint  sets  up  but  one  cause  of 
action,  alleged  to  have  accrued  on  or  about  the  tenth  day  of 
March,  1893.  The  plea  of  the  statute  of  limitations  was  inter- 
posed as  a  defense  to  this  cause  of  action.  If  it  appeared  upon 
the  trial  that  a  portion  of  the  logs  was  taken  more  than  six 
years  prior  to  the  commencement  of  the  action,  the  defendant 
is  entitled  to  the  benefit  of  such  defense,  so  far  as  it  is  applicable 
to  the  facts. 

The  petition  for  rehearing  is  denied. 


The  Loir  of  /.!.<  Pr»r7r».9  as  applied  to  pergonnl  property  is  coiisirl- 
fred  in  the  niono-rraphic  note  to  Stout  v.  Phillipi  Mfg.  etc.  Co.,  56 
Am.   St.   Rep.   862-864. 

The  Com'itii  of  One  ^tate  will  enforce  the  law  of  another  when  snch 
■enforcement  neither  violates  its  own  laws,  nor  infringes  the  rights 
of  its  own  citi:^ens:  Derringer  v.  Derringer,  5  Tlonst.  416,  1  Am.  St. 
Rep.  1"0;  North  Pac.  Liimher  Co.  v.  Lang.  ?8  Or.  24  6,  52  Am.  St.  Een. 
780.  42  Pac.  799.  See,  also.  People  v.  Martin.  175  N.  Y.  ."^IS,  67 
N.  E.  589,  96  Am.  St.  Eep.  628,  and  eases  cited  in  the  cross-reference 
rote  thereto;  McGinnis  v.  Missouri  Gas  etc.  Co.,  174  Mo.  225,  97 
Am.  St.  Eep.  553,  73  S.  W.  586. 


CASES 

IN    THE 

SUPREME    COURT 

OF 

PEXNSYLYANIA. 


LYOXS  V.  LYOXS. 

[207  Pa.  St.  7,  56  Atl.  54.] 

PARTNERSHIP— Liability    of    Partners    to    Each    Other.— If 

a  loss  sustained  by  a  partnership  is  imputed  to  the  L-onduet  of  one 
partner  more  than  to  that  of  another,  yet,  if  the  former  acted  bona 
fide  with  a  view  to  the  benefit  of  the  firm^  and  without  culpable 
negligence,  the  loss  must  be  borne  equally  by  all.     (p.   781.) 

PARTNERSHIP— Liability  of  Partner  for  Uncollected  Debt. — 
A  partner  cannot  be  charged  with  a  debt  due  the  firm  at  the  time 
of  its  dissolution,  if,  at  that  time,  and  thereafter,  the  deltor  was 
insolvent,  and  it  is  not  shown  that  such  debt  could  have  been  col- 
lected 1\v  legal  process,  or  that  there  was  any  request  for  the  in- 
fltitution  of  a  suit  for  its  collection  or  for  the  appointment  of  a  re- 
ceiver,     (p.    781.) 

PARTNERSHIP — Attachment  Proceedings  Between  Part- 
ners— Indemnity. — A  liquidating  partner  summoned  in  attachment 
piroceedings  against  his  copartner  cannot  be  required  to  pay  over 
jiuy  money  to  his  former  partner  until  the  attachment  is  determined 
or  he  is  given  protection  by  a  satisfactory  bond  of  indemnity,  (p. 
782.) 

J.  G.  Johnson  and  E.  Eosenberger.  for  the  appellant. 

G.  D.  Crawford,  for  the  appellee. 

9  POTTER,  J.  Elizabeth  J.  Lyon=  filorl  a  bill  against  J. 
Harry  Lyons  and  Samuel  Simpson  alleging  ])artnership  be- 
tween herself  and  the  defendant.  Simpson.  Tbo  couit  below 
fonnd  that  there  was  a  partner-^hip  and  ordered  an  aeoounting. 
and  on  appeal  the  decree  was  affirmed  by  this  court  in  Eyons  v. 
Lyons.  199  Pa.  St.  3()2.  The  case  was  referred  to  Lenjamin 
Daniels.  Esq..  as  master  to  state  an  account,  and  tlie  present 
•appeal  is  taken  from  the  decree  of  the  court  below,  dismissing 
exceptions  to  the  report  of  the  master,  who  found  a  balance 
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of  $35,024.69  with  costs  to  be  due  by  the  defendant  Simpson  to^ 
complainant. 

The  main  question  raised  by  the  appeal  is  whether  the  master 
was  in  error  in  charging  against  the  defendant  one-half  of  a 
claim  against  Duncan  &  Co.  which  had  not  been  collected.  The 
facts  in, regard  to  the  Duncan  claim  as  gleaned  from  the  report 
of  the  master  are  as  follows : 

The  firm  of  A.  L.  P.  Duncan  &  Co.  were  manufacturers  of 
glazed  kid,  and  purchased  nearly  all  their  skins  from  Samuel 
Simpson  &  Co.  The  firm  consisted  solely  of  Ada  L.  P.  Duncan, 
who  was  the  wife  of  John  A.  Duncan.  The  latter  had  failed  in 
business,  and  was  unable  to  do  business  in  his  own  name.  He 
acted  as  manager  for  his  wife,  continuing  *^  the  same  business 
after  his  failure.  The  firm  was  practically  without  credit,  but 
effected  an  arrangement  with  J.  Harry  Lyons,  who  was  then 
manager  for  Samuel  Simpson  &  Co.,  to  furnish  them  with  skins. 

When  the  latter  firm  was  dissolved  March  18,  1899,  Duncan 
&  Co.  was  indebted  to  them  in  the  sum  of  $21,884.79,  and  had 
aiso  given  drafts  and  notes  amounting  to  $5,338.85,  upon  which 
Simpson  &  Co.  were  indorsers,  and  which  had  not  yet  matured. 
After  the  dissolution  of  his  firm,  Samuel  Simpson,  the  defend- 
ant, continued  to  supply  goods  to  Duncan  &  Co.,  but  credited 
the  payments  made  by  them  upon  account  of  tlie  goods  so  fur- 
nished. 

Xo  part  of  the  indebtedness  which  existed  March  18,  1899, 
has  been  paid  except  by  dividends  from  Duncan's  bankrupt 
estate.  The  notes  and  drafts,  however,  amounting  to  $5,338.85, 
were  paid  in  full  by  Duncan  when  they  became  due.  On  De- 
cember 23,  1899,  Duncan  gave  Simpson  a  judgment  note  for 
$5,200  in  payment  of  a  balance  on  a  new  account,  and  on  May 
30,  1900,  judgment  was  entered  upon  this  note  and  execution 
issued.  Thereupon  Mrs.  Duncan  filed  her  petition  of  involun- 
iary  bankruptcy. 

Tlie  only  evidence  offered  to  estal)lish  ability  on  the  part  of 
Duncan  to  pay  the  indebtedness  to  Simpson  &  Co.  was  a  state- 
ment made  l)y  Duncan  to  Simpson  about  July  1,  1899,  which 
showed  assets  in  excess  of  liabilities  to  the  amount  of  $5,915. G3, 
l)ut  tliis  statement  was  shown  to  be  erroneous  in  several  iinpor- 
innt  particulars,  and  wlion  corrected,  it  indicates  tbat  Duncan 
&  Co.  were  then  insolvent. 

l'])on  tlie  facts  thus  shown,  we  do  not  see  that  it  would  have 
been  possible  for  Simpson  to  have  collected  the  debt  from  Dun- 
can &  Co.  had  he  begun  proceedings  against  them  at  any  time 
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Xifter  March  18,  1899.  Any  such  attempt  upon  his  part  would 
probably  have  had  the  same  result  as  the  effort  made  a  year  later, 
when  Mrs.  Duncan  took  advantage  of  the  bankruptcy  law.  As 
it  was,  through  the  good  management  of  Simpson,  the  indebted- 
ness of  Duncan  &  Co.  was  reduced  by  the  payment  of  their  notes 
in  the  sum  of  $5,338.85,  and  Mrs.  Lyons  was  benefited  to  that 
■extent.  Simpson  was  equally  interested  with  her  in  the  collec- 
tion of  the  debt,  and  his  own  interest  would  certainly  prompt 
Mm  to  secure  it  if  possible. 

**  "We  see  no  fair  reason  to  criticise  his  business  management. 
He  can  only  be  held  liable  for  the  loss,  if  any,  upon  proof  that 
he  has  been  culpably  negligent.  "Even  if  a  loss  sustained  by  a 
firm  is  imputed  to  the  conduct  of  one  partner  more  than  to  that 
of  another,  still,  if  the  former  acted  bona  fide  with  a  view  to  the 
lienefit  of  the  firm,  and  without  culpable  negligence,  the  loss 
must  be  borne  equally  by  all":  Lindley  on  Partnership,  *368. 

In  a  Xew  Hampshire  case  (cited  as  authority  on  another  point 
hy  Mr.  Justice  Sharswood  in  Gyger's  Appeal,  62  Pa.  St.  73, 
1  Am.  Eep.  382),  it  was  sought  to  charge  a  partner,  on  settle- 
ment of  the  partnership  accounts,  with  sums  due  the  firm  from 
several  debtors,  which  he  had  not  collected.  The  court  said : 
'''We  have  found  no  authority  that  will  justify  the  court  in 
•charging  the  plaintiff  with  these  demands  (as  if  he  had  collected 
them)  by  reason  of  his  neglect,  and  without  an  authority  we  are 
iiot  prepared  to  adopt  the  principle.  The  defendant  (the  other 
partner)  might  also  have  instituted  suits  for  their  collection; 
and  if  the  plaintiff  had  then  released  them,  or  withheld  the  evi- 
•dence,  perhaps  that  would  have  been  sufficient.  A  release  would 
have  been  good  evidence  that  he  had  received  the  amount.  A 
receiver  might  have  been  appointed  to  collect  the  demands" : 
Hollister  v.  Barkley,  11  N.  H.  501,  511. 

In  the  present  case  if  the  claim  against  Duncan  &  Co.  was 
:at  any  time  collectible,  Mrs.  Lyons  had  a  right  to  institute  suit 
in  the  firm  name,  or  she  might  have  asked  for  the  appointment 
of  a  receiver.  She  did  neither,  nor  did  she  in  so  far  as  the  evi- 
dence shows,  even  request  Simpson  to  bring  suit.  As  this  in- 
debtedness existed  while  J.  Harry  Lyons  was  still  managing  the 
Irusiness,  and  no  attempt  to  collect  it  was  made  by  him,  or  his 
mother,  it  is  fair  to  presume  that  in  their  judgment  the  loss 
could  not  have  been  avoided  at  that  time  by  adverse  proceedings 
against  Duncan  &  Co.  The  evidence  of  negligence  on  the  part 
of  Simpson  in  the  collection  of  the  Duncan  claim  was  insuffi- 
-cient  to  warrant  the  master  in  charging  him  with  any  portion 
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of  the  amount.  If  there  "was  any  evidence  of  negligence  upon 
liis  part,  it  was  certainly  not  sutlicient  to  show  what  portion,  if 
any,  of  the  claim  was  lost  through  the  negligence  of  Simpson. 
It  was  a  mere  conjecture  upon  the  part  of  the  master  that  the 
loss  was  fifty  per  cent  of  the  entire  amount. 

■^  ^^^len  the  case  was  here  before,  upon  an  appeal  from  the- 
interlocutory  decree,  it  was  ordered  that  there  should  be  no  Ihuil 
decree  for  the  payment  of  the  balance  found  due  by  Simpson 
until  the  attachment  then  pending  against  him  as  garnishee  of 
J.  Harry  Lyons  had  been  finally  determined.  We  understancT 
those  proceedings  have  now  been  disposed  of,  but  that  during 
the  accounting  before  the  master,  another  attachment  was  served 
U])on  the  defendant  Simpson  as  gaimishee  of  J.  Harry  Lyons. 
This  attachment  is  still  undetermined.  Payment  under  the  de- 
cree of  tlie  court  below  should,  therefore,  not  be  required  until 
the  attachment  now  pending  is  determined  or  nntil  the  de- 
fendant Simpson  is  properly  protected  against  any  liability 
thereunder  by  a  satisfactory  bond  of  indemnity. 

The  assignments  of  error  are  sustaim'cl  in  so  far  as  they  relate- 
to  the  action  of  the  court  below  in  charging  the  defendant  with- 
the  sura  of  $5,471.19  for  the  disputed  Duncan  &  Co.  debt,  and 
with  interest  upon  that  amount  in  the  further  suui  of  $1,000.87. 
Tliese  amounts  aggregating  $G.r»38.0G  should  bo  dediu-tcd  fi-Diii 
tbiC  amount  of  the  decree  as  entercfl  by  the  court  l)elo\v.  Tliis 
will  reduce  the  amount  of  the  finding  to  $28. 180. Go. 

As  thus  modified  the  decree  is  atfirmed,  and  this  appeal  is  dis- 
missed at  the  cost  of  the  appellee.  Elizabeth  J.  Lyons. 

POTTETv,  J.  Upon  a  motion  for  a  reargument  in  this  case, 
cur  attention  has  been  called  to  tlie  fact  that  the  araouut  foujul 
hv  the  master  does  not  include  the  share  due  to  the  plaintilf  of 
the  dividends  received  by  ^Ir.  Simjison  for  the  firm  from  the 
receiver  in  bankruptcy  of  Duncan  &  Co.  The  order  of  aflirui- 
ance  is  therefore  modified  by  referring  the  ascertainment  of  tliis 
amount  to  the  court  below  Avith  leav(V  to  alter  the  aiuonnt  of 
ihe  decree  to  that  extent.  With  this  modification,  tlie  motion 
for  rea!-2:ument  is  refused. 


Af^  to  ihr  TAdhU'ifii  of  a  Partner  to  liis  oopnrtnor  for  noj^liwOTK^o,  soe 
Yorks  V.  To7,ior.  .",0  ^liim.  7«.  .'0  Am.  St.  R(>p.  .^95.  fiO  N.  W.  StC); 
Insley  v.  Shiro,  51  Kan.  79.T.  45  Am.  St.  Eo]).  .10^,  .39  Tnc  7^?>.  As 
to  saich  lialiility  for  dishonost  prnctifos  iiijiirintx  the  linn  tmsiiMs-;, 
sre  TioiirrliTior  v.  Black.  S.T  Kv.  521.  4  Am.  St.  Enp.  ]74.  Anl  as  to 
s;'r-h  lialiilitv  for  iinsnpprDprintin-'  pnrtiiorsliip  furiils.  soo  Diivios  v. 
AtldnsoTi  T-'4  711.  474.  7  Am.  St.  Ecp.  37.'*..  10  N.  Y..  SiUi;  llolmt's  v. 
Gihiian    138  X.  Y.  309,  34  Am.  St.  Eop.  403,  34  N.  E.   205. 
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EBDMAN"  V.  MITCHELL. 
£207  Pa.  St.  79,  56  Atl.  327.] 

CONSPIBACY — Trade  Unions — Injunction. — An  agreement  by 
a  number  of  persons  that  they  will,  by  threats  of  a  strike,  deprive 
a  mechanic  of  the  right  to  work  for  others,  merely  because  he  uoes 
not  choose  to  join  a  particular  trade  union,  is  a  conspiracy  to  do 
an  unlawful  act  which  may  be  restrained  by  injunction,     (p.  785.) 

CONSTITUTIONAli  LAW— Eights  of  Laborers.— A  constitu- 
tional right  to  the  free  use  of  his  hands  is  the  workman's  property, 
and  the  right  of  thus  acquiring  property  is  his  inherent,  indefeasible 
right  to  exercise  which  he  must  have  the  unrestricted  privilege  of 
working  for  such  employer,  and  at  such  wages  as  he  chooses.  This 
is  a  right  of  which  the  legislature  cannot  deprive  him — one  which 
the  law  of  no  trades  union  can  take  from  him,  and  one  which  it  is.' 
the  bounden  duty  of  the  courts  to  protect,     (p.  787.) 

CONSPIRACY  by  Trade  Unions. — A  conspiracy  is  a  combina- 
tion by  two  or  more  persons  by  some  concerted  action  to  accomplish 
an  unlawful  purpose,  and  may  consist  in  a  combination  of  two  or 
more  trade  unions  to  deprive  a  mechanic  or  workman  of  work  by 
force,  threats,  or  intimiidation  of  any  kind.      (p.  787.) 

TRADE  UNIONS — Rights  and  Liabilities. — Trade  unions  may 
cease  to  work  for  reasons  satisfactory  to  their  members,  but  if  they 
combine  to  prevent  others  from  obtaining  work,  by  threats  of  a 
strike,  or  combine  to  prevent  an  employer  from  employing  others  by 
threats  of  a  strike,  they  combine  to  accomplish  an  unlawful  purpose, 
though  not  punishable  by  indictment.  Such  combination  is  a  despotic 
and  tyrannical  violation  of  the  indefeasible  right  of  labor  to  acquire 
property  which  courts  are  bound  to  restrain.  If  such  combination  is 
in  accord  with  the  law  of  trade  unions,  then  that  law  and  the  organic 
law  of  the  people  cannot  stand  together,  and  the  former  must  fall, 
(p.  1S8.) 

A.  Simpson,  Jr.,  and  F.  S.  JBrown,  for  the  appellants. 

D.  Lavis,  for  the  appellee. 

^'  DEAX,  J.  "We  have  before  ns  the  somewhat  unnsnal  ease 
of  t'wo  warring  trades  unions  invoking  the  law  for  tlie  settle- 
ment of  their  respective  rights  and  the  determination  of  tlieir 
legal  conduct  in  carrying  out  the  purpose  of  their  respective  or- 
ganizations. From  the  facts  found  by  the  court  below  it  ap- 
pears that  plaintiffs  are  journeymen  plumbers,  residents  of  Phil- 
adelphia, and  members  of  an  incorporated  society  cliarterod  by 
act  of  assembly  under  the  name  of  "The  Plumbers'  League  of 
the  City  of  Philadelphia.''  The  defendants  arc  members  of  an 
unincorporated  association  known  as  "The  Council  of  Allied 
Building  Trades  of  Philadelphia  and  Vicinity."'  Tliis  associa- 
tion is  composed  of  delegates  from  different.  so]iai-ate  and  sub- 
ordinate building  trade  unions  in  the  citv.     Its  tlieorv  of  or- 
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ganization  is,  that  there  should  be  an  affiliation  of  all  trades 
unions  throughout  the  city  and  the  world,  to  the  end  that  "com- 
petition shall  be  replaced  by  unity  of  action,"  and  that  workmen 
who  make  the  profits  of  all  industry  possible  should,  as  intelli- 
gent men,  move  and  organize.  The  scope  of  their  organization 
is  indicated  by  this  invitation :  "We  earnestly  invite  all  organi- 
zations of  workmen  engaged  in  the  building  trades  to  join  U9 
in  our  permanent  *®  efforts  to  build  a  permanent  edifice  until 
there  shall  be  no  man  in  working  trades  that  does  not  own  alle- 
giance to  the  Council  of  the  Allied  Building  Trades  of  the  City 
of  Philadelphia."  The  Plumbers'  League  of  Philadelphia,  to 
which  plaintiffs  belonged,  did  n/)t  accept  this  invitation ;  it  never 
became  a  member  of  the  Allied  Building  Trades  Council. 

In  April,  1901,  a  building  was  in  course  of  erection  at  the 
corner  of  Third  and  Chestnut  streets,  known  as  the  "Mariner 
and  Merchant  Building."  The  general  contractors  for  it  were 
W.  A.  &  E.  A.  Wells;  under  them  as  subcontractors  for  the 
plumbing  and  gasfitting  were  Hoban  &  Doyle;  the  latter  were 
the  employers  of  plaintiffs,  who  were  journeymen  plumbers; 
no  one  of  the  defendants  was  employed  on  or  about  the  building. 
At  the  same  time  there  were  a  number  of  other  workmen  em- 
ployed on  the  building  engaged  in  other  trades,  such  as  steam- 
fitters,  painters,  etc.,  who  were  nonunion  men.  While  the  work 
was  thus  progressing  the  Council  of  the  Allied  Building  Trades 
ordered  a  strike  of  all  workmen  engaged  at  the  building  who 
were  affiliated  with  the  council.  The  reason  given  for  ordering 
the  strike  was,  that  workmen  were  employed  on  the  building 
who  were  nonunion  men,  and  plumbers  belonging  to  a  society 
not  affiliated  with  the  Council  of  Allied  Trades.  Previous  to 
the  strike,  defendants  had  tried  to  induce  plaintiffs  to  join  them, 
but  plaintiffs  had  refused.  Under  the  strike  order  two-thirds 
of  the  men  then  employed  on  the  building  quit  work.  While 
the  strike  was  on,  defendants  called  upon  the  manager  for  the 
general  contractors  and  told  him  that  if  plaintiffs  were  re- 
moved tlie  strike  would  be  called  off;  the  result  was  a  writing, 
whereby  it  was  agreed  that  if  plumbers  of  the  United  Associa- 
tion of  Journeymen  Plumbers  and  all  other  workmen  on  the 
building  had  in  their  possession  the  working  cards  of  their  re- 
spective unions  for  the  current  quarter,  no  other  strike  would  be 
declared  until  the  completion  of  the  building.  This  was  si.sned 
by  the  general  contractors  and  the  representatives  of  the  Allied 
Building  Trades.  The  members  of  the  United  Association  of 
Plumbers,  authorized  to  work,  were  members  of  an  association 
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affiliated  with  the  Council  of  the  Allied  Building  Trades.  The 
•contractors  carried  out  their  agreement  and  discharged  the 
plaintiffs  from  work  on  that  building;  then  the  strike  was  de- 
<dared  off.  *^  Other  workmen  on  the  building,  although  non- 
union men,  were  not  discharged  and  continued  work.  About 
til  is  time,  representatives  of  the  Plumbers'  League,  to  which 
plaintiffs  belonged,  had  an  interview  with  Mitchell,  one  of  the 
•defendants,  and  secretary  of  the  Council  of  the  Allied  Trades, 
.and  Mitchell  informed  them  that  the  Allied  Trades  intended  to 
pursue  the  same  course  in  future,  and  to  drive  every  plumber 
ill  Philadelphia  into  the  United  Association  of  Journeymen 
Plumbers,  one  of  the  Allied  Trades.  By  this  conduct  of  de- 
fendants, plaintiffs  have  been  unable  to  secure  any  steady  em- 
})loyment  at  their  trade,  and  will  have  to  enter  one  of  defend- 
iints'  unions  or  leave  the  city. 

The  court  below  was  of  opinion  that  in  so  far  as  defendants, 
in  furtherance  of  the  purposes  of  the  Council  of  the  Allied 
Building  Trades,  undertook,  by  intimidation  of  plaintiffs  and 
their  employers,  to  coerce  the  plaintiffs  into  joining  their  or- 
ganization or  any  particular  organization,  and  by  such  action 
•caused  the  workmen  to  suffer  damage,  such  action  was  unlaw- 
ful and  ought  to  be  restrained  by  equity.  This  conclusion  is 
•correct.  This  is  not  an  indictment  for  a  statutory  offense  nor 
for  a  common-law  conspiracy,  which  last  the  legislature  by  acts 
of  1872,  1876  and  1891  has  practically  abolished;  it  is  a  suit 
in  equity  to  restrain  an  unlawful  act.  It  is  argued  by  appel- 
lees' counsel  that  an  act  may  be  clearly  unlawful  although  not 
the  subject  of  criminal  prosecution;  that  an  agreement  by  a 
number  of  persons  that  they  will  by  threats  of  a  strike,  deprive 
a  mcclianic  of  the  right  to  work  for  others  merely  because  he 
does  not  choose  to  join  a  particular  union,  is  a  cons])iracy  to  com- 
auit  an  unlawful  act,  which  conspiracy  may  be  restrained. 

We  do  not  question  that  defendants  uiay,  under  their  consti- 
iuiion  and  rules,  resolve  that  they  will  not  work  with  members 
-of  other  organizations  or  with  nonunion  men  and  act  according- 
ly; that  is  their  right,  and  their  organization,  when  the  conduct 
'of  its  members  is  limited  to  refraining  from  work  tbemselves 
nccording  to  such  resolution,  is  not  unlawful.  But  it  is  mani- 
fest, from  the  findings  of  fact  and  the  testimony,  that  defend- 
ants went  far  beyond  this.  The  contractors  undertook  the 
-erection  of  a  large  and  expensive  building;  they  emploved  a 
large  number  of  men    skilled  in    all    branches  of  the  building 
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trades,  a  majority  of  whom  were  members  of  defendants^ 
*®  union.  No  notice  was  given  by  the  organization  to  the  con- 
tractors that  their  members  would  not  be  permitted  to  work  on 
the  same  building  witli  members  of  plaintiffs'  union  or  with  non- 
union men;  after  the  building  had  progressed  until  it  had 
reached  what  may  be  called  its  critical  stage,  a  strike  was  ordered 
of  all  the  workmen  affiliated  with  defendants'  union  and  two- 
thirds  of  all  at  work  quit.  After  the  strike,  negotiations  for 
calling  it  off  were  opened  between  the  manager  for  the  contrac- 
tors and  defendants,  and  the  result  was  the  agreement  with 
their  union  heretofore  noticed;  then  followed  the  discharge  of 
plaintiffs  from  work  on  that  building  and  then  an  interview 
between  the  president  of  plaintiffs'  union  and  the  secretary  of 
defendants' ;  the  latter  told  the  president  that  the  Allied  Trades- 
intended  to  pursue  the  same  course  as  at  the  ]\Iariner  and  Mer- 
chant Building  on  every  building  in  the  city,  for  the  purpose  of 
driving  every  plumber  into  a  union  affiliated  with  the  Allied 
Trades.  This  evidence  would  have  established  a  criminal  con- 
spiracy at  common  law;  concede  that  it  would  not,  under  our 
present  legislation,  now  establish  it,  nevertheless  it  is  still  an 
unlawful  act.  There  was  no  complaint  as  to  wages  by  any  of 
the  workmen  on  the  building  when  the  strike  was  declared ;  all 
wanted  to  work  and  their  employers  wanted  thorn  to  work.  But 
these  defendants  who  did  not  work  on  the  building  had  a  griev- 
ance; plaintiffs  refused  to  and  would  not  join  defendants'  union; 
they  must  be  driven  to  joining  it  by  threats  of  loss  of  work, 
and  their  employers  must  be  compelled  to  aid  defendants  by 
threats  of  loss  of  money  on  their  contract. 

This  is  so  plain  that  it  is  a  waste  of  time  to  more  than  state 
the  facts  to  convince  that  the  conduct  of  defendants  was  calcu- 
lated to  intimidate  both  employes  and  employers,  and  conse- 
quently was  unlawful.  Tlie  frightened  employers,  to  avoid  fur- 
ther loss,  yielded;  the  plaintiffs  did  not  yield,  and  to  prevent 
further  intimidation  of  those  who  would  otherwise  employ  tlicm, 
they  seek  by  this  suit  to  restrain  defendants  from  future  acts  of 
intimidation. 

The  first  article  of  the  constitution  says :  "That  the  general 
great  and  essential  principles  of  liberty  and  free  government 
mav  be  reeo,crnized  and  unalterably  established,  we  declare  that 
all  men  are  born  equally  free  and  independent,  ^*  and  have  cer- 
tain inherent  and  indefeasible  rights,  among  which  are  those  of 
enjoving  and  defending  life  and  liberty,  of  acquiring,  possessing- 


Oct.  1903.]  Erdman  v.  Mitchell.  787 

and  protecting  property  and  reputation  and  of  pursuing  their 
own  happiness."  Then  follows  the  conclusion  of  this  section: 
"Everything  in  this  article  is  excepted  out  of  the  general  powers 
of  the  government  and  shall  forever  remain  inviolate."  This 
clause,  unlike  many  others  in  the  constitution,  needs  no  affirma- 
tive legislation,  civil  or  criminal,  for  its  enforcement  in  the  civil 
courts.  Wherever  a  court  of  common  pleas  can  be  reached  by 
the  citizen,  these  great  and  essential  principles  of  free  govern- 
ment must  be  recognized  and  vindicated  by  that  court,  and  the 
indefeasible  right  of  liberty  and  the  right  to  acquire  property 
must  be  protected  under  the  common-law  judicial  power  of  the 
court.  Nor  does  it  need  statutory  authority  to  frame  its  decrees 
or  statutory  process  to  enforce  them  against  the  violators  of 
constitutional  rights. 

The  right  to  the  free  use  of  his  hands  is  the  workman's  prop- 
erty as  much  as  the  rich  man's  right  to  the  undisturbed  income 
from  his  factory,  houses  and  lands ;  by  his  work  he  earns  present 
subsistence  for  himself  and  family;  his  savings  may  result  in 
accumulations  which  will  make  him  as  rich  in  houses  and  lands 
as  his  employer.  This  right  of  acquirin^g  property  is  an  in- 
herent indefeasible  right  of  the  workman;  to  exercise  it  he 
must  have  the  unrestricted  privilege  of  working  for  such  em- 
ployer as  he  chooses  at  such  wages  as  he  chooses  to  accept.  This 
is  one  of  the  rights  guaranteed  him  by  our  "Declaration  of 
Eights";  it  is  a  right  of  which  the  legislature  cannot  deprive 
him,  one  which  the  law  of  no  trades  union  can  take  from  him, 
and  one  which  it  is  the  bounden  duty  of  the  courts  to  protect. 
The  one  most  concerned  in  jealously  maintaining  this  freedom 
is  the  workman  himself. 

A  conspiracy  is  the  combination  of  two  or  more  persons  by 
some  concerted  action  to  accomplish  an  unlawful  purpose.  It 
is  unlawful  to  deprive  a  mechanic  or  workmen  of  work  by  force, 
threats  or  intimidation  of  any  kind;  a  combination  of  two  or 
more  to  do  the  same  thing  by  the  same  means  is  a  conspiracy. 
That  by  the  legislation  referred  to  such  conspiracy  is  no  longer 
criminal  does  not  render  it  lawful.  At  common  law  the  courts 
held  that  such  combination  was  so  prejudicial  to  the  public  in- 
terests ^2  and  so  opposed  to  public  policy  as  rendered  it  punish- 
able criminally;  but  the  legislature,  which  generally  determines 
what  is  and  what  is  not  public  policy,  has  declared  that  it  is 
no  longer  a  crime  or  misdemeanor.  But  this  is  as  far  as  it  has 
gone,  it  is  as  far  as  it  could  go  without  abolishing  the  Declara- 
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tion  of  Eights ;  to  do  tliat  the  whole  people  of  the  commonwealth 
must  be  directly  consulted  and  they  must  give  assent.  For 
while  the  plain  implication  from  the  declaration  is  that  the 
power  to  limit  this  indefeasible  right  rests  solely  with  the  people, 
yet  when  they  adopted  the  constitution  of  1874,  wath  an  extreme 
of  caution  they  expressly  said,  "Everything  in  this  article  is 
excepted  out  of  the  general  powers  of  government  and  shall 
forever  remain  inviolate."  That  is,  shall  forever  remain  with 
the  people;  they  will  not  trust  their  own  legislature  with  power 
to  minimize  or  fritter  it  away,  mu^ch  less  a  trades  union.  If 
the  legislature  to-day  abolished  indictment  for  willful  and  ma- 
licious trespass,  or  abolished  the  writ  of  estrepement,  to-morrow 
courts  of  equity  would  still  be  bound  under  the  Declaration 
of  Rights  to  protect  the  citizen  in  the  peaceable  possession  and 
enjoyment  of  his  land,  even  if  to  do  so  they  were  compelled  to 
imprison  the  lawless  trespasser  who  refused  to  obey  their  writs. 
So  the  same  courts  are  still  bound  to  protect  the  humblest  me- 
chanic or  laborer  in  his  right  to  acquire  property. 

Trades  unions  may  cease  to  work  for  reasons  satisfactory  to 
their  members,  but  if  they  combine  to  prevent  others  from  ob- 
taining work  by  tlireats  of  a  strike  or  combine  to  prevent  an 
eiuj^loyer  from  employing  others  by  threats  of  a  strike,  they 
comljine  to  accomplish  an  Tinlawful  purpose,  a  jnirpose  as  un- 
lawful now  as  it  ever  was,  tliough  not  punishable  by  indictment. 
Such  com1)ination  is  a  despotic  and  tyrannical  violation  of  the 
indefeasible  right  of  labor  to  acquire  property  which  courts  are 
bound  to  restrain.  It  is  utterly  subversive  of  the  letter  and 
spirit  of  the  Declaration  of  Eights.  If  such  combination  l)e  in 
accord  with  the  law  of  the  trades  union,  then  that  law  and  the 
organic  law  of  the  people  of  a  free  commonwealth  cannot  stand 
together;  one  or  the  otlier  must  go  down. 

It  is  argued  defendants,  cither  individually  or  by  organiza- 
tion, have  the  right,  now,  to  peaceably  persuade  pbiintifTs  and 
others  not  to  work  and  their  employer  not  to  hire  them;  '^'^  so 
they  liave.  It  is  further  argued  tliat  they  can  quit  work  when 
they  choose;  so  they  can.  But  neither  of  these  suggested  cases 
is  the  one  before  us. 

TTore  a  strike  on  a  large  building  was  declared  Tjecause  plain- 
tiffs would  not  join  a  particular  society;  tbe  d(H;lared  purpose 
of  the  strike  was  to  cause  loss  of  em])loynient  to  ■j^laintiffs  be- 
cause tbey  would  not  join  the  Allied  Building  Trades,  chose  to 
remain  faithful  to  tlieir  own  union,  the  Plumbers'  League;  the 


Oct.  1903.]  Erdman  v.  Mitchell.  789 

Allied  Trades  would  not  declare  the  strike  off,  and  permit  work 
on  the  buildings  to  proceed  until  the  employers  entered  into 
contract,  practically  stipulating  that  they  would  discharge 
plaintiffs  and  not  re-employ  them.  It  is  not  important  that 
apt  language  precisely  expressing  the  threat  should  have  been 
Used;  the  meaning  of  their  declarations  and  acts  was  well  under- 
stood by  all  parties.  The  men  lost  their  work;  the  employers 
after  a  damaging  stoppage  were  permitted  to  proceed  because 
they  yielded  to  the  threat,  that  is,  they  were  intimidated  because 
they  feared  further  loss.  How  absurd  it  is  to  call  this  peaceable 
persuasion,  and  how  absurd  to  argue  that  if  the  law  attempts  to 
prevent  it  the  right  of  the  workmen  to  organize  for  their  com- 
mon benefit  is  frustrated.  And  then,  what  about  the  right  of 
the  Plumbers'  Leagaie  to  organize  for  the  common  benefit  of  its 
members  of  whom  the  plaintiffs  are  a  part?  The  declared  pur- 
pose of  the  Allied  Trades  is  by  these  acts  to  absorb  this  union 
and  thereby  destroy  it.  Under  no  possible  view  of  the  conduct 
of  defendants  was  it  lawful.  The  opinion  of  the  superior  court 
of  Massachusetts  (Plant  v.  Woods,  176  Mass.  492,  79  Am.  St. 
Rep.  330,  57  N.  E.  1011),  on  a  case  much  like  this,  expresses  the 
manifest  deduction  from  these  facts : 

"The  manifest  object  of  the  defendants  was  to  have  all  the 
members  of  the  craft  subjected  to  the  rules  and  discipline  of 
their  particular  union  in  order  that  they  might  have  better  con- 
trol over  the  whole  business,  and  to  that  end  they  combined 
and  conspired  to  get  the  plaintiffs  and  each  of  them  to  join  the 
defendant  association,  peaceably  if  possible,  but  by  threat  and 

intimidation  if  necessary The  right  involved  is  the  right 

to  dispose  of  one's  laljor  with  full  freedom.     This  is  a  legal 

right  and  is  entitled  to  legal  protection The  purpose  of 

these  defendants  was  to  force  the  plaintiffs  to  join  the  defend- 
ant ^^  association,  and  to  that  end  they  injured  the  ]>laintiffs  in 
tiieir  business  and  molested  and  disturbed  them  in  their  efforts 
to  work  at  their  trade.  It  is  true  they  committed  no  acts  of 
personal  violence  or  physical  injury  to  property,  altliough  they 
threatened  to  do  something  which  might  reasonably  be  expected 
to  lead  to  such  results.  In  their  threat  however,  there  Avas 
plainly  that  which  was  coercive  in  its  effort  upon  the  will.  It 
is  not  necessary  that  t1ie  ]i1)erty  of  the  body  should  be  restrained. 
Restraint  of  the  mind,  provided  it  would  be  such  as  would  force 
a  man  against  his  will  to  grant  the  thing  demanded,  and  actu- 
ally has  that  effect,  is  sufficient  in  cases  like  these.'* 
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In  that  case  the  injunction  was  awarded  as  it  was  here.  1 
Eddy  on  Comhinations,  416,  says:  "The  courts  recognize  the 
right  of  workingmen  to  combine  tQgether  for  the  purpose  of 
bettering  their  condition,  and  in  endeavoring  to  attain  their  ob- 
ject they  may  inflict  more  or  less  inconvenience  and  damages 
upon  the  employer ;  but  a  threat  to  strike  unless  their  wages  are 
advanced  is  something  very  different  from  a  threat  to  strike  un- 
less workmen  who  are  not  members  of  the  combination  are  dis- 
charged. In  either  case  the  inconvenience  and  damage  inflicted 
upon  the  employer  is  the  same;  but  in  the  one  case  the  means 
used  are  to  obtain  a  legitimate  purpose,  namely,  the  advance- 
ment of  their  own  wages,  and  the  injury  inflicted  is  no  more 
than  is  lawfully  incidental  to  the  enjoyment  of  their  own  legal 
rights.  In  the  other  case  the  object  sought  is  the  injury  of  a 
third  party;  and  while  it  may  be  argued  that  indirectly  the  dis- 
charge of  the  nonunion  employe  will  strengthen  and  benefit  the 
union  and  thereby  indirectly  benefit  the  union  workmen,  the 
benefit  to  the  members  of  the  combination  is  so  remote,  as  com- 
pared to  the  direct  and  immediate  injury  inflicted  upon  the 
nonunion  workmen,  that  the  law  does  not  look  beyond  the  im- 
mediate loss  and  damage  to  the  innocent  parties  to  the  remote 
benefits  that  might  result  to  the  union." 

And  so,  as  already  intimated,  it  comes  simply  to  the  question. 
Shall  the  law  of  an  irresponsible  trades  union,  or  shall  the  or- 
ganic law  of  a  free  commonwealth,  prevail?  \Ye  answer  every 
court  of  the  commonwealth  is  bound  to  maintain  the  latter  in 
letter  and  spirit. 

The  learned  judge  of  the  court  below  has  so  framed  his  decree 
*^  that  it  is  directed  only  against  the  unlawful  acts.  If  tliere 
be  disobedience  or  evasion  of  it,  he  thoroughly  understands  how 
to  enforce  it. 

All  the  assignments  of  error  are  overruled  and  the  decree  is 
affirmed  at  costs  of  appellants. 


The  AoHon  of  a  Lahor  Union  and  its  walking:  delfigrates  in  causing 
llip  flisfharsjo  of  certain  workmen  by  threateninor  their  ein])lover9 
■with  a  strike  is  not  unlawful  when  the  object  is  restricted  to  obtaininj^ 
etn])loynient  for  the  members  of  such  union:  National  Protective 
Assn.  etc.  v.  Gumming,  170  N.  Y.  315,  88  Am.  St.  Rep.  648,  63  N.  F. 
369.  But  a  general  scheme  of  a  union  to  compel  the  members  of 
r'uother  union  to  desert  it,  and  become  members  of  the  former,  and, 
if  necessary  to  that  end,  to  threaten  employ6s  and  cause  them  to 
believe  tliat  there  will  ]>e  trouble  if  they  continue  their  employment 
unless  the  members  abandon  their  union  and  join  the  other,  is  held 
unlawful   and   enjoined   in   Plant   v.   Woods,   176   Mass.   492,   79   Am. 
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St.  Eep.  330,  57  N.  E.  1011.  As  to  the  right  to  an  injunction  against 
the  enticing  of  apprentices  to  join  a  labor  union,  see  Flaccus  v. 
Smith,  199  Pa.  St.  128,  85  Am.  St.  Rep.  779,  48  Atl.  779.  As  to  the 
constitutional  right  of  an  employer  to  discharge  an  employe  on  the 
frround  that  he  belongs  to  a  union,  see  State  v.  Kreutzberg,  114  Wis. 
530,  91  Am,  St.  Eep.  934,  90  N.  W.  1098.  And  as  to  the  right  to  an 
injunction  against  a  boycott  of  employers  by  a  union,  see  Marx  v. 
Watson,  168  Mo.  133,  QO^Am.  St.  Eep.  440,  67  S.  W.  391. 


LEITZ  V.  HOHMAN". 

[207  Pa.  St.  289,  56  Atl.  868.] 

JUDGMENTS— Setoff— Equity.— The  setoff  of  one  judgment 
against  another  is  not  a  legal  right,  but  is  allowed  by  courts  under 
their  inherent  powers  in  the  administration  of  justice,  and  is  gov- 
erned  by   the   principles   of   equity,      (p.    791.) 

JUDGMENTS— Setoff  of.— If  judgments  are  both  founded  on 
contract,  prima  facie,  the  setoff  of  one  against  the  other  should  be 
allowed,  and  the  same  presumption  should  prevail  where  one  or  both 
judgments  may  be  in  tort,  but  of  a  kind,  such  as  damage  from 
negligence,  which  docs  not  involve  the  element  of  willful  injury, 
but  if  one  judgment  is  in  contract,  and  the  other  in  tort,  which  im- 
plies intent  to  injure,  the  presumption  is  against  a  setoff,  and  the 
person  asking  for  it,  especially  if  the  tort-feasor,  must  show  some 
equity  in  its  fi'vor.      (p.  792.) 

JUDGMENTS— Setoff  of. — If  two  judgments  are  in  contract, 
or  two  judgn.cnts  are  iu  tort,  the  element  of  priority  in  time  is  gen- 
erally of  importance  on  the  question  of  setoff,  but  each  case  is  to  be 
determined  on  its  own  circuuistances  and  merits  viewed  by  the  eyes 
of  a  chancellor  in  equity,      (p.   793'.) 

JUDGMENTS— Setoff  of— Practice  on  Appeal.— The  decision 
of  a  lower  court  refusing  to  set  off  one  judgment  against  another, 
may  be  reviewed  on  appeal,  and  such  an  appeal  brings  up  the  whole 
case  for  consideration   on  its  merits,      (p.  793.) 

JUDGMENTS— Setoff  of. — A  judgment  for  slander  cannot  be 
set  off  against  a  former  judgment  in  contract,  unless  there  is  some 
equity  which  demands  it.      (pp.   793,   794.) 

J.  W.  Brown  and  D.  McMullan,  for  the  appellant. 

I.  C.  Arnold  and  B.  F,  Davis,  for  the  appellee. 

2«i  MITCPIELL,  C.  J.  It  is  settled  and  unquestionable  law 
that  the  setoff  of  one  judaTnent  against  another  is  not  a  lc,g^al 
ri.cht  even  under  our  defalcation  act,  but  is  allowed  by  the  courts 
imdei"  their  inherent  powers  in  the  administration  of  justice  and 
is  croverned  by  the  principles  of  equity.  In  Wellock  v.  Cowan, 
IG  Serg.  &  E.  318,  it  is  said  per  curiam:  "Setoff  had  no  exist- 
ence at  the  common  law,  relief  being  had  only  in  equity.  Since 
the  statute  this  branch  of  chancery  jurisdiction  has  not  been 
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exercised  where  relief  might  be  had  at  law;  although  for  a  par- 
ticular equity  not  provided  for,  chancery  will  go  beyond  the  stat- 
ute, and  allow  of  what  is  called  an  equitable  setoff  by  virtue  of 
its  original  powers.  Courts  of  common  law  have  long  exercised 
the  same  powers  in  setting  judgments  against  eaCh  other;  a. 
matter  not  provided  for  in  the  statute,  and  therefore  constitut- 
ing perhaps  the  only  equitable  jurisdiction  wdiich  those  courts- 
possess."  In  Eamsey's  Appeal,  2  Watts,  228,  27  Am.  Dec.  301^ 
Chief  Justice  Gibson  says:  "There  is  a  fallacy  in  supposing  de- 
falcation in  a  case  like  the  present  to  be  a  legal  right.  Judg- 
ments are  set  against  each  other,  not  by  force  of  the  statute,  but 
by  the  inherent  powers  of  the  courts  immemorially  exercised. 
....  An  equitable  right  of  setting  off  judgments,  therefore,  is 
permitted  only  where  it  will  infringe  on  no  other  right  of  equal 
grade."  And  in  Burns  v.  Thornburgh,  3  Watts,  78,  it  is  again 
said,  per  curiam,  the  power  to  set  one  judgment  against  another 
"is  not  a  legal  power,  nor  its  exercise  demandable  of  right." 

But  though  the  principle  in  general  has  been  thus  clearly  and 
frequently  declared,  its  limits  and  practical  application  between 
the  original  parties  have  heen  little  discussed,  most  of  the  cases 
from  Jacohy  v.  Guier,  6  Serg.  &  E.  4-i8,  down  to  Clement  v. 
Philadelphia,  137  Pa.  St.  328,  21  Am.  St.  Eep.  87G,  20  Atl. 
1000,  having  arisen  on  disputes  as  to  the  rights  of  assignees. 

Some  few  rules,  or  at  least  presumptions,  may  be  gatlicred 
from  the  incidental  discussions  and  applications  in  the  ca^^es. 
Thus  if  the  judgments  are  both  founded  on  contract,  prima  facie 
the  setoff  should  be  allowed,  and  probably  tbe  same  presumption 
should  prevail  where  one  or  both  judgments  may  be  in  tort  but 
of  a  kind,  such  as  damage  from  nejgligence,  wdiich  does  not  in- 
volve the  element  of  willful  injury.  But  if  one  judgment 
*'*^  is  in  contract  and  the  other  in  tort  which  implies  intent  to 
injure,  though  tliere  is  no  fixed  rule  which  prevents  a  setoff,  yet 
the  presumption  is  against  it,  and  the  party  asking  for  it.  es- 
pecially if  the  tort-feasor,  should  show  some  equity  in  its  favor. 
In  such  cases,  as  also  where  hoth  judgments  are  in  tort,  the- 
olomont  of  priority  in  time  is  generally  of  importance.  And 
all  of  those  rules  and  presumptions  are  subservient  to  the  funda- 
mental principle  that  each  case  is  to  be  determined  on  its  own 
circuuistances  and  merits  viewed  with  the  eyes  of  a  chancellor 
in  equity. 

It  is  argued  by  the  appellant  in  this  court,  tbat  the  setoff  not 
being  of  legal  right,  the  decision  of  the  common  pleas  can  onlj 
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be  reviewed  for  abuse  of  discretion.  This,  "however,  cannot  be- 
sustained.  Though  the  jurisdiction  is  one  resting  on  discretion, 
it  is  a  judicial  discretion  to  be  exercised  on  the  established  prin- 
ciples of  equity.  It  was  held  in  Wellock  v.  Cowan,  16  Serg.  & 
E.  318,  and  again  in  Burns  v.  Thornburgh,  3  Watts,  78,  that 
as  the  facts  do  not  appear  on  the  record  the  action  of  the  court 
on  motion  or  rule  to  set  off  judgments  could  not  be  reviewed 
on  writ  of  error.  And  in  Horton  v.  Miller,  44  Pa.  St.  256,  it 
was  expressly  held  that  tbe  proper  remedy  was  by  appeal.  And 
see  Aber's  Petition,  18  Pa.  Super.  Ct,  110.  The  proceedin.g 
being  in  its  nature  equitable,  an  appeal  brings  up  the  whole  case- 
for  consideration  on  its  merits. 

In  1893  Hohman  sold  a  property  to  Leitz  for  $5,000,  re- 
ceived $1,000  on  account  and  a  bond  for  $4,000  on  which  judg- 
ment was  duly  entered.  Later  in  the  same  year  Hohman  as- 
signed the  judgment  with  a  guaranty  and  Leitz  failing  to- 
make  the  subsequent  payments  the  land  was  sold  under  the 
judgment  to  Arnold,  one  of  the  assignees,  for  $1,000,  and  by 
bim  conveyed  back  to  Hohman  in  March,  1897.  In  June,  1897, 
Leitz  began  suit  against  Hohman  for  slander  which  resulted  in 
a  judgment  for  plaintiff  for  $300.  While  this  suit  was  pending 
in  April,  1898,  the  judgment  against  Leitz  was  retransferred 
by  the  assignees  to  Hohman,  and  this  he  now  seeks  to  set  off 
against  the  judgment  in  the  slander  suit.  The  court  below  re- 
fused permission.  His  reasons  are  convincing.  It  does  not 
appear  that  the  transaction  in  regard  to  the  land  resulted  in 
any  pecuniary  loss  to  Hohman.  He  got  his  property  back  again, 
with  $1,000  paid  on  account  and  a  judgment  for  the  rest  of 
the  agreed  purchase  ^^^  money.  While  this  does  not  affect 
his  legal  rights  so  long  as  the  judgment  stands  uncliallenged 
on  the  record,  yet  it  bears  very  significantly  on  the  equity 
of  his  claim  to  setoff.  After  the  sheriff's  sale  nothing 
further  was  done  under  the  judgment.  Its  lien  was  allowed 
to  expire  without  renewal,  and  ihe  vendor  Avas  again 
in  possession  of  the  land.  But  when  the  vendee's  suit  for 
slander  had  been  pending  a  year,  the  dormant  judg'ment  was 
aroused  from  its  torpor  and  reassigned  to  its  original  plaintiff 
Hohman.  It  is  apparent  that  the  principal,  if  not  the  whole, 
purpose  of  this  action  was  to  put  Hohman  in  position  to  use 
it  for  protection  against  the  result  of  his  own  wrong.  If  he 
could  do  this  in  slander,  he  might  do  it  in  assault  and  battery 
or  other  tort.     It  is  not  in  the  interest  of  good  order  or  the  pub- 
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lie  peace  to  allow  satisfaction  for  even  a  judgment  debt  to  be 
obtained  in  this  way.  If  the  tort  had  been  first  in  time  or  the 
circumstances  different,  the  rule  might  have  been  different,  but 
on  the  merits  of  the  case  as  presented  we  concur  with  the  learned 
judge  of  the  common  pleas  and  "do  not  think  that  because  one 
man  holds  a  judgment  against  another,  he  is  entitled  ....  to 
slander  his  character  to  the  amount  of  his  judgment  with  im- 
munity from  other  punishment,  and  we  see  no  equity  that  can 
sustain  such  a  proposition.'* 

The  judgment  of  the  superior  court  is  reversed  and  the  order 
of  the  common  pleas  reinstated  and  affirmed. 


The  Setoff  of  One  Judgment  against  another  is  considered  in  the 
note  to  Duncan  v.  Bloomstock,  13  Am.  Dec.  729-731;  and  the  subse- 
quent cases  of  De  Camp  v.  Thompson,  159  N.  Y.  444,  70  Am.  St.  Eep. 
570,  54  N,  E.  11;   Zinn  v.  Dawson,  47  W.  Va.  45,  81  Am.  St.  Eep. 

772,  34  S.  E.  784;  Collins  v.  Campbell,  97  Me.  23,  94  Am.  St.  Rep. 
458,  53  Atl.  837.  The  jurisdiction  to  set  oflf  one  judgment  against 
another  is  equitable  in  its  nature,  and  the  application  therefor  is 
addressed  to  the  discretion  of  the  court.  The  setoff  is  not  of  right, 
but  of  grace:  Simmons  v.  Eeed,  31  S.  C.  389,  17  Am.  St.  Eep.  36,  9 
S.  E.  1058;  Thropp  v.  Susquehanna  etc.  Ins.  Co.,  125  Pa.  St.  427,  11 
Am.  St.  Eep.  909,  17  Atl.*  473.  A  judgment  founded  on  contract  may 
be  set  off  against  one  founded  on  tort:  Puett  v.  Beard,  80  Ind. 
172.  44  Am.  Eep.  280. 

The  Ripht  of  Setoff  after  insolvency  is  the  subject  of  a  monographic 
note  to  St.  Paul  etc.  Trust  Co.  v.  Leek,  47  Am.  'st.  Eep.  578-595.  As 
to  the  setting  off  one  tort  against  another,  see  Keller  v.  B,  F.  Good- 
rich Co.,  117  Ind.  556,  10  Am.  St.  Eep.  88,  20  N.  E.  254.  Consult, 
too.  Becker  v.  Northway.  44  Minn.  61.  20  Am.  St.  Eep.  54?,  46  N. 
W.  210.  And  as  to  the  right  to  purchase  claims  to  use  as  setoffs,  see 
Kix  V.  Ellis,  118  Ga.  345,  98  Am.  St.  llep.  Ill,  45  S.  E.  404. 
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PETTIGREW  V.  PETTIGREW. 

[207  Pa.  St.  313,  56  Atl.  878.] 

DEAD  BODIES — Property  in. — The  law  recognizes  property 
in  a  human  corpse,  but  such  property  is  subject  to  a  trust,  and 
limited  in  its  rights  to  such  exercise  as  shall  be  in  conformity  with 
the   duty  out  of  which   the  rights  arise,      (p.   796.) 

DEAD  BODIES — Eight  of  Burial.— There  is  no  universal  rule 
aa  to  the  burial  of  the  dead  applicable  alike  to  all  cases,  but  each 
must  be  considered  in  equity  on  its  own  merits,  having  due  regard  to 
the  interests  of  the  public,  the  wishes  of  the  decedent,  and  the 
rights  and  feelings  of  those  entitled  to  be  heard  by  reason  of  rela- 
tionship or  association,     (p.  7!)9.) 

DEAD  BODIES. — The  Paramount  Eight  of  Burial  of  a  dead 
body  is  in  the  surviving  husband  or  widow,  and  if  the  parties  were 
living  in  the  normal  relations  of  marriage,  it  will  require  a  very 
strong  case  to  justify  a  court  in  interfering  with  the  wish  of  the 
survivor,     (p.  799.) 

DEAD  BODIES — Eight  of  Burial. — If  there  is  no  surviving 
husband  or  wife,  the  right  of  burial  of  a  dead  body  is  in  the  next 
of  kin  in  the  order  of  their  relation  to  the  decedent  as  children  of 
proper  age,  parents,  brothers  and  sisters,  or  more  distant  kin,  mod- 
ified as  it  may  be  by  circumstances  of  special  intimacy  or  association 
with  the  decedent,      (p.  799.) 

DEAD  BODIES — Method  and  Eight  of  Burial. — How  far  the 
■desires  of  a  decedent  as  to  his  method  of  burial  should  prevail  against 
those  of  a  surviving  husband  or  wife  is  an  open  question,  but  as 
against  remoter  kindred  such  wishes,  especially  if  strongly  and 
recently    expressed,   should    usually    prevail,     (p.    799.) 

DEAD  BODIES — Eight  of  Eeinterment. — With  regard  to  rein- 
terment of  a  dead  body  in  a  different  place,  the  presumption  against 
the  right  of  removal  grows  stronger  with  the  remoteness  of  connec- 
tion with  the  decedent  and  reserving  always  the  right  of  the  court 
to  require  reasonable  cause  for  such  removal  and  reinterment,  (p. 
800.) 

DEAD  BODIES — Eight  of  Eemoval  and  Eeinterment. — Tf  a 
<lecedent  leaving  a  widow  and  one  child  surviving,  is  buried  in  a 
lot  belonging  to  his  father's  family,  with  the  widow's  consent,  at 
least  to  such  temporary  burial,  and  upon  the  subsequent  death  of 
such  child  it  is  buried  in  a  lot  owned  by  the  widow  in  another 
cemetery,  the  widow  has  a  right  to  remove  the  body  of  her  husband 
to  the  lot  purchased  by  her,  in  accord  with  the  expressed  wish  of 
such  child,  especially  when  there  is  not  room  in  the  lot  where  the 
husband  was  buried  for  the  burial  of  the  widow  and  child,  unless 
they  were  put  in  the  same  grave  with  the  husband,  and  the  hostile 
feefings  of  his  family  make  it  doubtful  if  this  privilege  would  be 
granted,     (p.  800.) 

J.  H.  McCain  and  W.  J.  Christy,  for  the  appellants. 

M.  F.  Leason,  J.  B.  Neale    and  J.    H.  Painter,  for  the  ap- 
pellee. 
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315  MITCHELL,  C.  J.  Wlien  a  man  dies,  public  policy  and 
regard  for  the  public  health,  as  well  as  the  universal  sense  of 
propriety,  require  that  his  body  should  be  decently  cared  for  and 
disposed  of.  The  duty  of  disposition,  therefore,  devolves  upon 
some  one  and  must  carry  with  it  the  right  to  perform.  It  is 
commonly  said,  being  repeated  from  the  early  cases  in  England 
where  the  whole  matter  of  burials  was  under  the  jurisdiction 
of  the  ecclesiastical  courts,  that  there  can  be  no  property  in  a 
corpse.  But  inasmuch  as  there  is  a  legally  recognized  right 
of  custody,  control  and  disposition,  the  essential  attribute  of 
ownership,  I  apprehend  that  it  Avould  be  more  accurate  to  say 
that  the  law  recognizes  property  in  a  corpse,  but  property  sub- 
ject to  a  trust  and  limited  in  its  rights  to  such  exercise  as 
shall  be  in  conformity  with  the  duty  out  of  which  the  rights 
arise.  Whether,  ^^^  however,  the  rights  be  called  property 
or  not  is  manifestly  a  question  of  words  rather  than  of  sub- 
stance. 

The  general  subject  is  treated  historically  with  great  learning 
end  ability  in  Matter  of  Widening  Beekman  Street,  4  Bradf, 
Surr.  503,  by  the  referee,  Hon.  Samuel  B.  Ruggles,  whose  re- 
port is  a  storehouse  to  which  all  subsequent  discussions  have 
resorted  for  materials.  An  exhaustive  catalogue  of  the  law  of 
literature  on  burials,  etc.,  will  also  be  found  in  a  note  to 
Johnston  v.  Marinus,  18  Abb.  N.  C.  75.  The  principal 
judicial  decisions  on  the  subject  are  Wvnkoop  v.  AYvnkoop,  43 
Pa.  St.  293,  83  Am.  Dec.  506;  Fox  v.  Gordon,  16  Phila.  185; 
Pierce  v.  Cemetery  Co.,  10  R.  I.  227,  14  Am.  Eep.  667;  Hackett 
V.  Hackett,  18  li  I.  155,  49  Am.  St.  Eep.  763,  26  Atl.  42; 
Secord  v.  Secor,  18  Abb.  Js^.  c.  78,  note ;  Weld  v.  Walker,  130 
Mass.  423,  39  Am.  Eep.  465 ;  Larson  v.  Chase,  47  ]\Iinn.  307, 
28  Am.  St.  Eep.  370,  50  X.  W.  238;  Johnston  v.  Marinus,  IS 
Abb.  ^".  C.  75;  Eenihan  v.  Wright,  125  Ind.  536,  21  Am.  St. 
Eep.  249,  25  X.  E.  833;  O'Donnell  v.  Slack,  123  Cal.  285,  55 
Pac.  906;  Enos  v.  Snyder,  131  Cal.  G>^,  82  Am.  St.  Eep.  330, 
63  Pac.  170;  ]\reEntoj  v.  Bonacum  (Xeb.),  92  X.  AV.  633. 

It  is  not  necessary  here  to  go  into  a  general  discussion  of  th& 
various  questions  raised  in  the  decisions.  Tlicy  have  beon  re- 
viewed  wit1i  aflmirable  clearness  and  accuracy  bv  Judge  Thaver 
in  Fox  V.  Cordon.  16  Phila.  185.  But  certain  deductions  may 
be  drawn  and  put  into  practical  shape  from  the  cases. 

Tlie  right  of  control  and  disyiosition,  whether  called  property 
or  not,  springs,  as  already  said,  from  the  legal  dutv  or  obliga- 
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iion.  In  Pennsylvania,  as  generally  elsewhere,  that  devolves 
on  the  executor  or  administrator.  The  statute  puts  the  duty 
Vi.  paying  the  decedent's  debts  out  of  his  assets  on  his  executor, 
and  expressly  names  funeral  expenses  as  first  in  the  order  of 
priority  of  payment.  Prima  facie,  therefore,  the  duty  to  deter- 
mine when,  where  and  in  what  manner  the  body  shall  be  buried 
rests  with  the  executor  or  administrator.  But  his  right  is  not 
absolute  nor  his  judgment  conclusive.  Tlie  determination 
must  rest,  as  said  in  Fox  v.  Gordon,  16  Phila.  185,  "upon  con- 
siderations arising  partly  out  of  the  domestic  relations;  .... 
partly  out  of  the  universal  sentiment  ....  that  the  dead 
should  repose  in  some  spot  where  they  will  be  secure  from  prof- 
anation; partly  out  of  what  is  demanded  by  society  for  the 
preservation  of  the  public  health,  morality  and  decency;  and 
partly  often  out  of  ^^''  what  is  required  by  a  proper  respect 
for  and  observance  of  the  wishes  of  the  departed  themselves." 
Under  the  statute  in  Pennsylvania  the  right  to  administration 
tielongs  first  to  the  surviving  husl)and  and  widow.  To  such 
survivor,  therefore,  belongs  the  right  of  control  of  the  body  for 
interment,  and  a  waiver  of  the  right  to  administer  will  not  in- 
■clude  a  waiver  of  such  right  of  control  unless  it  be  express 
and  absolute.  In  the  exigencies  of  business  and  the  interests 
of  the  estate  it  is  not  unfrequently  desirable  that  a  stranger,  or 
even  a  creditor  should  administer,  but  no  court  would  sanction 
-a  disregard  by  such  an  administrator  of  the  wishes  of  a  widow 
or  even  of  the  next  of  kin,  as  to  the  place  and  manner  of 
burial. 

How  far  the  decedent's  own  wishes  or  even  his  specific 
■directions  are  to  prevail  must  bo  regarded  as  unsettled.  In 
Williams  v.  Williams,  L.  E.  20  Ch.  Div.  G59,  Kay,  J.,  held 
that  the  right  of  custody  being  incident  to  the  duty  of  burial 
Avhich  is  in  the  executors,  a  man  in  England  '"cannot  by  will 
•dispose  of  his  dead  body."  And  in  a  note  to  a  report  of  the 
san)o  case  in  21  Am.  Law  Peg.,  N".  S.,  512,  Professor  Ewell 
seems  to  approve  the  rulin^sf,  though  he  admits  that  it  is  of 
first  impression.  The  case  grew  out  of  the  disinterment  and 
cremation  of  the  body  by  a  stranger  to  the  family,  under 
■written  directions  of  the  deceased,  and  with  great  respect  for 
the  tribunal  I  cannot  help  thinking  that  the  decision  was  un- 
consciously influenced  l\y  the  English  conservatism  in  regard 
lo  burial,  and  the  attendant  reluctance  to  countenance  in  any 
way  the  innovation  of  burning.     The  clear  trend,  I  think,  of  the 


798  American  State  EEroRTS,  Yol,  99.  [Penn. 

American  decisions  is  to  the  contrary,  notwithstanding  the 
apparent  assent  in  Enos  v.  Snyder,  131  Cal.  68,  83  Am,  St.  Eep, 
330,  63  Pac.  170,  where  the  cases  cited  do  not  support  the 
dictum.  See  Fox  v.  Gordon,  16  Phila.  185,  already  cited; 
Pierce  v.  Cemetery  Co.,  10  P.  I.  227,  14  Am.  Pep.  667; 
Johnston  v.  Marinus,  18  Abb.  X.  C.  75;  Secord  v.  Secor,  18 
Abh.  N.  C.  78;  O'Donnell  v.  Slack,  123  Cal.  285,  55  Pac.  906; 
Lowry  v.  Plitt,  16  Am.  Law  Peg.,  IST.  S.,  155,  and  note  by  Mr. 
Francis  Pawle.  And  whether  the  decedent's  directions  are  re- 
garded as  paramount  or  not  it  is  agreed  in  all  the  cases  that 
they  are  entitled  to  resjjectful  consideration  whenever  the  ques- 
tion comes  into  court. 

In  the  absence  of  a  surviving  hushand  or  widow  the  wishes 
of  the  next  of  kin  are  entitled  to  be  considered  with  varying 
weight  according  to  the  nearness  of  the  kinship  and  the  per- 
sonal ^^*  relations  between  them  and  the  decedent.  A  more 
distant  relative  or  even  a  friend  not  connected  by  ties  of  blood 
may  have  a  superior  right  under  exceptional  circumstances  te 
one  nearer  of  kin,  as  was  held  in  Scott  v.  Piley,  16  Phila. 
106. 

The  foregoing  observations  rrlate  cliiefly  to  the  first  inter- 
ment. A  reinterment  involving  a  removal  to  another  locality 
stands  upon  a  somewhat  different  footing  and  has  been  the 
cause  of  most  of  the  litigation  on  the  subject.  The  duties  of 
the  executor  or  administrator  terminate  with  the  first  interment, 
and  on  the  question  of  removal  he  is  not  a  party  in  interest. 
The  controversy,  if  there  be  one,  must  be  between  next  of  kin. 
Tlie  presumption  is  against  a  change.  The  imprecation  on  the 
tomb  at  Stratford  "curst  be  he  that  moves  my  bones,"  whether 
it  be  Shakespeare's  own  or  some  reverent  friend's,  expresses  the 
universal  sentiment  of  humanity  not  only  against  profanation 
but  even  disturbance.  When  a  case  comes  into  court,  the 
chancellor  will  regard  this  sentiment,  and  consider  all  the  cir- 
cumstances in  that  connection. 

The  case  of  Wynkoop  v.  Wynkoop,  42  Pa.  St.  293.  82  Am, 
Dec.  506,  has  been  frequently  cited,  and  is  relied  on  by  appel- 
lant here  as  deciding  that  the  rights  of  the  next  of  kin  are 
superior  to  those  of  the  widow.  The  reporter's  syllal)us  ap- 
])arently  goes  tliat  far.  but  it  is  much  too  broad  and  is  an  im- 
pro%ndent  generalization  from  the  second  conclusion  of  the 
referee  in  In  re  Beekman  Street,  4  Bradf.  Surr.  503  (quoted  by 
Pead,  J.),  that  the  right  "belongs    exclusively   to   the    next  of 
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kin.'^  But  the  Beekman  street  case  was  a  claim  by  next  of  kin 
to  be  allowed  to  control  the  removal  of  a  body  which  had  been 
buried  more  than  fifty  years  and  whose  removal  was  made  neces- 
sary by  the  widening  of  a  street  through  the  churchyard.  There 
was  no  widow  living  and  the  contest  was  an  amicable  one  be- 
tween the  next  of  kin  and  the  church  to  determine  their  re- 
spective rights.  The  referee  held  that  in  such  case  the  rights 
of  the  next  of  kin  were  exclusive  of  those  of  the  church,  and  it 
is  said  (Hackett  v.  Hackett,  18  E.  I.  155,  49  Am.  St.  Rep.  762, 
2Q  Atl.  42)  that  he  added  a  note  to  his  report  explaining  that 
his  use  of  the  term  "next  of  kin"  had  no  reference  to  any  rights 
of  a  surviving  husband  or  widow.  The  "Wynkoop  case  grew 
out  of  the  attempt  of  the  widow  to  remove  the  body  of 
Colonel  Wynkoop,  a  distinguished  soldier,  more  than  a  year 
after  it  had  been  buried,  as  claimed,  by  her  consent,  with  the 
^^®  honors  of  war,  and  in  accordance  "wath  his  known  wishes,  in 
the  city  of  his  home.  Wliat  the  case  really  decides  is  that  the 
rights  of  the  widow  as  administratrix  ended  with  the  first  inter- 
ment, and  as  to  her  rights  as  widow  the  court  was  justified  "in 
refusing  permission  to  a  removal  under  the  circumstances." 
The  case  is  not  autliority  for  anything  more. 

The  result  of  a  full  examination  of  the  subject  is  that  there 
is  no  universal  rule  applicable  alike  to  all  cases,  but  each  must 
be  considered  in  equity  on  its  own  merits,  having  due  regard 
to  the  interests  of  the  public,  the  wishes  of  the  decedent  and 
the  rights  and  feelings  of  those  entitled  to  be  heard  by  reason 
of  relationship  or  association. 

Subject  to  this  general  result  it  may  be  laid  down,  first,  that 
the  paramount  right  is  in  the  surviving  husband  or  widow, 
and  if  the  parties  were  living  in  the  normal  relations  of  mar- 
riage it  will  require  a  very  strong  case  to  justify  a  court  in 
interfering  with  the  wish  of  the  survivor. 

Secondly,  if  there  is  no  surviving  husband  or  wife,  the  right 
is  in  the  next  of  kin  in  the  order  of  their  relation  to  the 
decedent,  as  children  of  proper  age,  parents,  brothers  and  sisters, 
or  more  distant  kin,  modified,  it  may  be,  by  circumstances  of 
special  intimacy  or  association  with  the  decedent. 

Thirdly,  how  far  the  desires  of  the  decedent  should  prevail 
against  those  of  a  surviving  husband  or  wife  is  an  open  ques- 
tion, but  as  against  remoter  connections,  such  wishes,  especially 
if  strongly  and  recently  expressed,  should  usually  prevail. 
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Fourthly,  with  regard  to  a  reinterment  in  a  different  place, 
the  same  rules  should  apply,  but  with  a  presumption  against 
lemoval  growing  stronger  with  the  remoteness  of  connection 
with  the  decedent  and  reserving  always  the  right  of  the  court 
to  require  reasonable  cause  to  be  shown  for  it. 

In  the  present  case  the  court  finds  as  facts  that  when  the 
decedent  died  he  left  a  widow  and  one  child,  his  next  of  kin. 
The  child  died  about  a  year  afterward  and  was  buried  in  a  lot 
in  another  cemetery  purchased  by  the  widow.  The  daughter, 
though  young,  appears  to  have  had  a  sentiment  on  the  subject 
and  desired  her  father  to  be  buried  with  her.  The  decedent 
was  buried  in  a  lot  belonging  to  his  father's  family,  with  the 
widow's  consent,  but  whether  her  consent  was  more  than  for  a 
temporary  interment  is  disputed.  Whatever  may  be  the  fact 
re2o  gg  ^Q  that,  it  is  found  by  the  court  below  that  there  is  not 
room  in  the  family  lot  for  the  burial  of  the  daughter  and  the 
widow  unless  they  be  put  in  the  same  grave  with  the  decedent, 
i;nd  the  hostile  feelings  of  the  brother  and  sisters  make  it  doubt- 
ful if  even  this  privilege  would  be  conceded.  These  facts  more 
than  justify  the  conclusion  of  the  learned  judge  below  that  the 
right  of  the  widow  to  remove  the  body  to  the  new  lot  pur- 
^cliased  by  her  for  that  purpose  should  not  be  interfered  with. 

Decree  affirmed  at  costs  of  appellant. 


The  Questions  Involved  in  the  Principal  Case  havej  on  two  occasions, 
■engaged  our  attention  in  this  series  of  reports:  See  the  monographic 
iiotes  to  Wynkoop  v.  Wynkoop,  82  Am.  Dec.  509-516;  Keyes  v. 
Konkel,  75  Am.  St.  Kep.  424-430.  It  has  been  held  that  one  cannot 
dispose  of  his  dead  body  by  will  (Enos  v.  Snyder,  131  Cal.  68,  82 
Am.  St.  Eep.  330,  63  Pac.  IvO),  and  also  that  replevin  will  not  lie 
for  the  return  of  a  corpse:  Keyes  v.  Konkel,  119  Mich.  550,  75  Am. 
St.  Rep.  423,  78  X.  W.  649.  The  burial  of  a  body  by  the  consent 
of  those  interested  is  ordinarily  regarded  in  law  as  a  final  sepulture, 
v.iiich  ennnot  he  disturbed  ngninst  the  will  of  those  who  have  a  right 
to  object,  on  account  of  change  in  feeling  or  circumstances:  Gardner 
V.  Swan  Point  Cemetery,  20  E,  I.  646,  78  Am.  St.  Eep.  897,  40  Atl. 
■S71. 
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COMMONWEALTH  v.  SCHMUNK. 

[207  Pa.  St.  544,  56  Atl.   1088.} 

FALSE  PRETENSES — Venue  in. — It  a  person  in  one  state, 
bv  means  of  false  statement  as  to  his  financial  standing,  inclosed 
with  an  order  for  goods  mailed  to  a  person  in  another  state,  causes 
such  person,  who  relies  upon  his  statement,  to  deliver  the  goods  to  a 
carrier  for  shipment  to  the  person  thus  ordering  them,  who  receives 
them  at  their  destination  in  the  former  state,  he  may  be  properly- 
tried  and  convicted  in  that  state  for  obtaining  goods  under  false 
pretenses,     (p.    802.) 

G.  Q.  Horwitz,  H.  H.  Patterson  and  E.  W.  Arthur,  for  the 
appellant. 

A.  L.  Weil,  J.  C.  Haymaker,  district  attorney,  W.  D.  Grimes, 
assistant  district  attorney,  and  C.  M.  Thorp,  for  the  appellee. 

^■*^  BROWN,  J.  The  facts  of  this  case  appear  in  the  report 
of  it  in  22  Pa.  Super.  Ct.  S-iS.  In  the  opinion  of  that  court, 
affirming  the  judigment  of  the  court  below,  it  was  properly  said : 
^'The  verdict  of  the  jury  conclusively  establishes  that  the  im- 
portant facts  in  the  statement  mailed  by  the  defendant  were  false 
and  had  been  designedly  and  knowingly  made  with  intent  to 
clieat  and  defraud  the  New  York  Company,  that  the  New  York 
Company  had  relied  and  acted  upon  the  statement,  believing 
it  to  be  a  truthful  one,  and  that  the  defendant  received  the 
goods  in  Allegheny  county.  The  verdict  of  guilty  was  fully 
justified  by  the  evidence,  which  phase  of  the  case  is  not  ques- 
tioned by  the  appellant."  In  the  statement  of  questions  in- 
volved on  this  appeal  we  are  asked  to  consider  nothing  but  the 
jurisdiction  of  the  court  of  quarter  sessions  of  Allegheny  county 
to  try  the  appellant  on  the  indictment  found  against  him.  In 
their  printed  brief,  however,  his  counsel  contend  as  a  reason 
for  reversing  the  judgment,  "that  the  commonwealth  utterly 
and  absolutely  failed  to  show  actual  possession  by  the  defend- 
ant or  by  the  company  of  which  he  was  an  officer,  or  by  any 
one  in  whom  he  was  interested."  We  pass  this  by  witli  the 
simple  comment  that,  in  the  statement  of  questions  involved, 
it  is  admitted  that  the  goods  were  received  by  the  consignees; 
and  the  jury,  under  the  testimony  of  Edward  R.  Gilmore  as  to 
what  took  place  between  him  and  Schmunk  in  January  or  Feb- 
rrary,  ^^'^  1900,  uncontradicted  by  the  latter,  were  fully 
justified  in  finding  that  the  goods  had  been  received  by  the  con- 
signee in  Allegheny  county. 

Am.    St.    Rop.,    Vol.    99—51 
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That  there  was  a  delivery  to  the  consignee  of  the  goods  in 
New  York,  by  delivering  them  to  the  common  carrier  in  that 
state,  is  not  to  be  questioned,  and  it  is  equally  clear  that  the- 
title  and  right  of  possession  passed  there  to  the  consignee,  but 
to  this  delivery  of  title  and  right  of  possession  of  the  goods 
there  was  a  string.  If  at  any  time  while  in  the  custody  of  the- 
common  carrier  on  their  way  to  the  consignee  the  fraud  prac- 
ticed upon  the  prosecutor  had  been  discovered,  the  string  could 
have  been  pulled  and  the  goods  could  have  been  estopped  in 
transitu,  and,  under  a  rescission  of  the  contract,  reclaimed  and 
retaken  by  the  vendor.  This,  however,  is  not  the  question  now 
before  us.  Wliat  we  are  to  decide  is,  whether  the  olTense  of 
false  pretense  charged  against  the  defendant  was  committed 
within  the  county  of  Allegheny.  The  offense  under  the  stat- 
ute is  obtaining  the  chattels  of  another  by  false  pretenses  with 
intent  to  cheat  and  defraud  him  of  the  same.  The  pretensc& 
themselves  do  not  constitute  the  crime.  They  are  but  the 
means  for  its  accomplishment.  In  this  case  they  were  made  in 
Allegheny  county  when  the  misrepresentations  were  mailed  to- 
New  York  for  the  purpose  of  carrying  out  the  intention  to  cheat,, 
which  had  been  formed  here.  All  the  defendant  did  he  did' 
m  Allegheny  county,  and  what  he  set  out  to  accomplish  in  his 
scheme  was  accomplished  there.  The  offense  charged  against 
him  is  not  that  he  procured  a  technical  delivery  to  himself  by 
a  delivery  of  the  goods  to  a  common  carrier  in  another  state,, 
but  it  is  that  he  actually  obtained  it.  This  he  did  only  when 
they  reached  him  in  the  county  in  which  he  was  indicted,  as  is 
charged  in  the  indictment.  In  so  holding  the  court  below,  a  = 
well  as  the  superior  court,  gave  to  the  word  "obtain,"  as  used 
in  the  statute,  the  only  sensible  meaning  to  be  ascribed  to  it 
in  connection  with  the  crime  of  false  pretense  as  therein  do- 
fmed.  A  fundamental  meaning  of  the  word,  as  given  by  stand- 
ard lexicographers,  is,  "to  get  bold  of  by  effort,"  "to  got 
possession  of,"  or  "to  have  in  possession."  If,  instead  of 
delivering  the  goods  to  a  common  carrier,  the  vendor  had  in- 
trusted them  in  New  York  to  one  of  its  agents  or  representa- 
tives, to  1)0  taken  to  the  defendant's  company  at  Pittsburg,  aiid 
there  ^'^  hanrlod  over  to  it,  can  it  be  pretended  tbat.  until 
they  Avere  so  handed  over,  the  vendee  would  have  obtained  them,^ 
got  hold  of  them  or  got  possession  of  them?  And  yet,  as  a 
matter  of  fact,  for  the  purpose  of  putting  the  vendee  in  actual 
possession  of  the  goods,  this  is  just  what  the  vendor  did  when  it 
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delivered  them  to  the  common  carrier  with  its  retained  right  of 
stoppage  in  transitu. 

But  to  us  there  is  a  persuasive  reason,  apparently  overlooked 
by  counsel  for  the  commonwealth,  that  the  legislature  intended 
the  word  "obtain"  should  receive  the  meaning  given  it  by 
both  courts.  By  section  179  of  the  act  of  March  31,  1860  (Pub. 
Laws,  382),  it  is  provided  that,  on  a  conviction  of  the  offense  of 
false  pretense,  the  defendant  shall  be  adjudged  to  restore  to 
the  owner  the  property  fraudulently  obtained  from  him.  If 
the  goods  fraudulently  obtained  are  not  actually  obtained  and 
in  the  actual  possession  of  the  offender,  how  can  there  be  a 
sentence  of  restitution  ?  It  is  made  part  of  the  penalty  clearly 
because  actual  possession  is  intended  by  the  act  defining  the 
offense. 

Innumerable  authorities  have  been  pressed  upon  our  atten- 
tion by  counsel  on  both  sides  of  this  controversy.  Pages  would 
be  needlessly  consumed  in  considering  and  distinguishing  them 
without  adding  profitably  anything  to  what  is  said  by  Or- 
lady,  J.,  in  delivering  the  opinion  of  the  superior  court. 
We  rest  our  judgment  upon  what  we  regard  as  the  plain  mean- 
ing of  the  statute  and  the  manifest  intention  of  the  legislature 
to  which  we  have  referred.  As  peculiarly  applicable  to  this 
case  we  cite,  without  more,  what  was  said  in  Queen  v.  Holmes, 
L,  E.  12  Q.  B.  D.  23.  In  that  case  the  defendant  was  a  manu- 
facturer at  Nottingham,  and  entered  into  a  contract  to  build 
there  a  lace  machine  to  be  sent  to  France.  He  wrote  at  Not- 
tingham a  letter  containing  a  pretense  which  was  false,  and 
posted  it  at  that  place.  It  was  received  by  the  prosecutor  in 
Caudry,  France,  from  which  place  a  draft  for  one  hundred  and 
fifty  pounds  was  sent.  The  defendant  received  it  at  Notting- 
ham and  had  it  cashed  there.  It  was  argued  that  no  offense 
had  been  committed  in  England,  and  that,  therefore,  its  courts 
had  no  jurisdiction;  but  it  was  said  by  Lord  Coleridge,  C.  J.: 
"This  conviction  is  perfectly  proper.  The  charge  was  of  obtain- 
ing money  by  false  proten«os,  and  that  charge  wa^  proved :  but 
a  question  is  reserved  ^'*»  as  to  whether  the  place  of  trial 
Avas  a  correct  place  in  which  to  try  the  prisoner.  There  is  no 
doubt  that  it  wa?  correct;  it  appears,  if  autboritv  be  needed, 
from  the  case  of  Hex  v.  Burdett,  4  Barn.  &  Aid.  95,  that  when 
a  letter  such  as  the  one  in  question  is  posted  the  pretense  is 
made,  and  here  it  appears  the  money  is  actuallv  received  and 
obtained  as  well  as  tlie  letter  posted  in  Nottingham.     Of  the 
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two  necessary  ingredients  of  the  offense  both  take  place  in 
ISTottingham.  It  may  he  that  one  important  part  of  the  offense 
taking  place  in  Nottingham  would  be  sufficient,  but  here  both 
ingredients  take  place  in  Xottingham."  To  this  Hawkins,  J., 
added:  "There  is  no  doubt  about  this  case;  the  conviction  is 
right;  every  element  occurred  at  Nottingbam;  whatever  the 
prisoner  did  he  did  there.  If  the  conviction  were  quashed  it 
would  enable  fraudulent  people  to  carry  on  a  profitable  trade  in 
false  pretenses  with  impunity." 

The  judgment  of  the  superior  court  and  its  order  that  the 
record  be  remitted  to  the  court  below,  for  the  purpose  of  carry- 
ing out  the  sentence  there  imposed,  are  affirmed. 


The  Yenue  in  prosecutions  for  obtaining  money  or  goods  under 
false  pretenses  is  discussed  in  the  monographic  note  to  Barton  v. 
People,  25  Am.  St.  Eep.  386,  387.  See,  also,  the  remarks  made  on 
this  question  in  People  v.  Hyatt,  172  N.  Y.  176,  64  N.  E.  825,  92 
Am.  St.  Eep.  706,  and  note.  It  has  been  said  that  the  receipt  of  the 
money  or  property  ia  the  consummation  of  the  offense;  and  that  if 
the  false  pretenses  are  made  in  one  jurisdiction,  but  the  property  ob- 
tained in  another,  the  prosecution  must  be  instituted  in  the  latter 
jurisdiction:  Connor  v.  State.  29  Fla.  455,  30  Am.  St.  Eep.  126,  10 
South.  891.  In  Tsorris  v.  State,  25  Ohio  St.  217,  18  Am.  Eep.  291, 
it  is  held  that  if  one  by  false  pretenses  contained  in  a  letter  sent 
by  mail  procures  the  owner  of  goods  to  deliver  them  to  a  designated 
carrier  in  one  county,  consigned  to  the  writer  in  another,  the  offense 
is  complete  in  the  former  county  and  must  be  prosecuted  therein. 


WARXER'S  ESTATE. 

[207  Pa.  St.  580,  57  Atl.  35.] 

HUSBAND  AND  WIFE — Antenuptial  Agreements — Presump- 
tion.— If  a  man  possessed  of  a  competence,  by  an  antenuptial  agrtn-- 
ment  cuts  off  the  woman  he  is  about  to  and  does  marry,  without  any- 
thing for  her  support,  from  his  estate  after  his  death,  it  must  be- 
presumed  that  he  designedly  concealed  from  her  the  value  of  his 
estate  at  the  time  the  agreement  was  executed,  and  she  is  not  bound 
therel  y  in  the  i>})spnce  of  other  proof,      (i^p.   S05,  Sl)6.) 

EXECUTORS  AND  ADMINISTRATORS— Right  to  Adrr'n- 
ister. — The  widow  of  a  decedent  has  no  absolute  right  to  a  grant 
of   letters   of   administration   on   his   estate,      (p.    806.) 

EXECUTORS  AND  ADMINISTRATORS.— If  Differences  exist 
between  the  widow  and  sons  of  a  decedent  by  a  former  marriage, 
a  disinterested,  fit  person,  mtural  or  artificial,  shoulil  be  appointed 
administrator  when  the  parties  themselves  cannot  agree  upon  an 
administrator,      (p.  807.) 
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D.  F,  Patterson,  B.  F.  Mevay  and  S.  A.  Johnston,  for  the 
appellant. 

J.  M.  Stoner  and  E.  T.  M.  McCready,  for  the  appellee. 

^^  BROWX,  J.  The  renunciation  by  the  appellee  of  her 
right  to  administer  on  the  estate  of  her  deceased  husband  was 
clearly  due  to  her  mistaken  belief,  under  the  facts  as  developed 
at  the  hearing  in  the  court  below,  that  she  had  relinquished  all 
of  her  marital  rights  by  her  antenuptial  agreement.  This  was 
originally  executed  July  6,  1897,  and  by  its  terms  the  prospective 
husband,  nearly  eighty  years  of  age,  and  possessed  of  a  com- 
petence, cut  off  the  woman  he  was  about  to  marry,  twenty  years 
his  junior,  without  a  cent  for  her  support  from  his  estate  after 
his  death.  It  is  so  harsh  and  unreasonable  on  its  face  as  to 
raise  the  presumption  that  he  designedly  concealed  from  her 
the  value  of  his  estate  at  the  time  it  was  executed :  Bierer's  Ap- 
peal, 92  Pa.  St.  265.  The  presumption  that  the  appellee  was 
not  informed  of  the  value  of  his  estate  at  that  time  becomes  al- 
most conclusive  in  the  light  of  the  testimony  of  his  attorney, 
who  prepared  the  paper  and  witnessed  its  execution.  Having 
subsequently,  as  he  testified,  examined  the  authorities  and  satis- 
fied himself  that  trouble  might  arise  from  "an  allegation  on  the 
part  of  the  widow  that  she  did  not  have  full  information  as  to 
the  amount  of  the  estate  of  the  intended  husband  at  the  time 
of  the  execution  of  the  paper,"  ^*^  he  deemed  it  prudent  for 
the  protection  of  his  client  to  have  added  to  it  what  the  parties 
signed  on  August  11,  1897. 

If  this  contract  is  to  be  sustained,  it  will  only  be  after  those 
claiming  under  the  deceased  husband  have,  by  proper  proof, 
overcome  the  presumption  that  there  was  concealment  from 
the  wife,  amounting  to  a  fraud  upon  her,  of  the  value  and  ex- 
tent of  his  estate.  This  burden  was  cast  upon  the  appellants 
at  the  hearing  in  the  court  below,  but  the  only  proof  submitted 
by  them  was  the  supplemental  writing  of  Augvist  11th.  Under 
the  circumstances  attending  its  execution  equity  ought  not, 
and  will  not,  regard  it  as  sufficient  for  the  purpose  for  which  it 
was  offered.  There  was  no  proof  that,  at  any  time  before  Au- 
gust 11th,  the  appellee  had  full  knowledge  of  what  estate  her 
husband  possessed,  or  that  she  had  acted  intelligently  in  enter- 
ing into  the  contract,  most  improvident  for  her;  but  on  that 
day,  when,  with  the  man  she  was  about  to  marry,  they  were  on 
their  way  to  the  parson's  house,  she  was  taken  by  him  into  his 
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lawyer's  office  for  the  admitted  purpose  of  attempting  to  do 
what  his  attorney  had  satisfied  liimself  from  the  authorities 
ought  to  have  been  done  on  July  6th.  There,  unattended  by  any- 
one to  look  after  her  interests,  and  confronted  by  the  attorney, 
zealously  trying  to  protect  the  estate  of  the  man  she  was  about 
to  marry,  she  signed  the  paper  purporting  on  its  face  to  be  an 
acknowledgment  that  she  knew  what  estate  he  owned  and 
possessed.  The  couple  then  proceeded  to  the  parsonage  and 
became  man  and  wife.  Though  the  paper  was  road  to  lier,  it 
gave  her  for  the  first  time  information  that  ought  to  have  been 
given  to  her  on  or  before  July  6th,  if  the  agreement  of  that  day 
is  to  have  any  effect.  That  she  is  now  to  be  concluded  by  the 
information  imparted  to  her  under  the  circumstances  stated 
offends  reason  and  good  conscience;  for,  when  on  her  way  to 
the  altar  to  take  the  most  sacred  vow  assumed  by  woman,  it  can 
hardly  be  seriously  contended  she  could,  in  a  moment,  have 
acted  with  the  intelligence  and  proper  apprehension  required 
by  the  law  to  make  binding  upon  her  the  contract  which  ex- 
cludes her  from  all  participation  in  her  husband's  estate. 

The  learned  court  below,  in  overruling  the  exceptions  to  the 
fjndings  and  conclusions  of  the  judge  who  heard  the  applica- 
tion for  the  revocation  of  the  letters  granted  to  the  appellants, 
was  of  opinion,  without  regard  to  the  testimony  of  Mrs.  Warner, 
^'*'*  that  the  antenuptial  agreement  was  unreasonable,  and  that 
there  was  a  presumption  of  concealment  by  the  decedent  which 
had  not  been  overcome  by  his  sons.  While  we  adopt  as  cor- 
rect all  that  tlie  learned  president  judge  says  in  holding,  witli- 
out  regard  to  anything  testified  to  by  Mrs.  Warner,  tliat  tlio 
antenuptial  agreement  was  unreasonable  and  that  the  presump- 
tion of  concealment  by  the  decedent  liad  not  been  overcome  by 
his  sons,  at  this  time  and  at  tlfis  stage  in  the  settlement  of  the 
estate,  we  will  pass  only  upon  the  question  of  the  right  of  ad- 
ministration and  of  the  duty  of  the  register  in  granting  letters. 
Though,  as  the  widow  of  tiie  deceased,  not  bound,  according 
to  the  testimony  now  l)ef()re  us,  ])y  her  antenuptial  contract, 
the  a])pellee  is  entitled  to  letters  of  adniiuistration,  the  register 
is  not  obliged  to  grant  them  to  her  if  it  be  inexpedient  to  do 
go.  "Other  things  being  equal  the  widow  is  entitled  to  ])e 
preferred"':  Wilkev's  iVppeal,  108  Pa.  St.  o()7;  but  those  other- 
wise entitled  to  administer  may  be  rejected  on  account  of  the 
inexpediency  of  connnitting  the  trust  to  them:  Ellmaker's 
Estate,  4    Watts,  34.;  Bieber's    Appeal,  11  Pa.    St.  157;  Corn- 
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propst's  Appeal,  33  Pa.  St.  537.  With  the  antagonisms  and 
-differences  existing  between  the  appellee  and  the  two  sons  of  her 
Tiusband  by  his  former  marriage,  the  best  interests  of  the  estate 
will  be  promoted  by  committing  the  administration  of  it  to 
-some  disinterested  fit  person  to  be  appointed  by  the  register  of 
"wills,  if  the  parties  to  this  controversy  cannot  agree  upon  an 
administrator.  By  such  appointment,  though  the  present  dif- 
ferences may  continue,  controversies,  and  disputes  otherwise  cer- 
tain to  take  place  between  the  appellee  and  her  stepsons  will  be 
•avoided. 

The  decree  of  the  court  below  is  reversed  and  the  record  re- 
mitted, with  direction  that  the  register  of  wills  of  the  county 
•of  Allegheny  grant  letters  of  administration  on  the  estate  of 
E.  S.  Warner,  deceased,  to  some  disinterested  fit  person,  natu- 
ral or  artificial,  to  be  named  by  him,  at  his  discretion,  if  the 
appellants  and  appellee  cannot  agree  upon  an  administrator, 
the  cost  of  this  appeal  to  be  paid  out  of  the  estate;  this  decree 
to  be  without  prejudice  to  the  right  of  the  appellants  to  again 
raise,  on  distribution  or  in  proceedings  in  partition,  the  ques- 
tion of  the  validity  of  the  marriage  contract,  if,  in  view  of 
what  we  have  said,  they  can  submit  the  proofs  requisite  to  sus- 
itain  it  as  binding  upon  the  appellee. 


Antenuptial  Agreements  are  severely  scrutinized  by  the  eonrtg;  anrl 
•owing  to  the  confidential  relations  of  the  parties,  it  seems  that  the 
-presumption  is  against  their  validity,  and  that  the  burden  is  on 
the  husband  to  prove  the  perfect  fairness  of  the  transaction:  Pierce 
V.  Pierce,  71  N.  Y.  154,  27  Am.  Kep.  22,  and  note.  See,  in  this  con- 
nection, Zachmann  v.  Zachmann,  201  111.  380,  94  Am.  St.  Eep.  180,  66 
N.  E.  256.  In  Lamb  v.  Lamb,  130  Ind.  273,  30  Am.  St.  Eep.  227, 
'30  N.  E.  36,  an  antenuptial  contract  is  set  aside  because  procured  by 
the  husband  through  fraud  and  deception.  As  to  voluntary  convey- 
ances by  a  husband  on  the  eve  of  marriage,  in  fraud  of  his  wife's 
marital  rights,  see  Ward  v.  Ward,  63  Ohio  St.  125,  81  Am.  St.  Eep, 
■621,  57  N.  E.  1095;  Jones  v.  Somerville,  78  Miss.  269,  84  Am.  St. 
Eep.    627,   28    South.    940. 
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LAVAGNTNO  v.  UHLIO. 
[26  Utah,  1,  71  Pac.  1046.] 

STATUTES— Construction.— The  United  States  statute  prohib- 
iting officers^  clerks,  and  employes  in  the  general  land  office  from 
purchasing  public  lands  was  not  repealed  by  the  statute  subsequently 
adopted  declaring  public  lands  containing  valuable  mineral  deposits, 
open  to  purchase  by  citizens  of  the  United  States  and  those  having 
declared  their  intention  of  becoming  such.     (p.  812.) 

STATUTES — Construction.— If  Congress  adopts  a  statute  in 
apparent  conflict  with  a  former  statute  not  in  terms  expressly  re- 
pealed, it  is  presumed  that  Congress  was  aware  of  the  existence  of 
the  prior  act,  and  intended  that  it  should  remain  in  full  force,  (p. 
812.) 

DECISIONS  of  Land  Department — Binding  Effect  of. — While 
the  decisions  of  the  United  States  land  department  on  matters  of 
law  are  not  binding  upon  the  courts,  they  should  not  be  overruled, 
except  when  they  are   clearly  erroneous,     (p.   813.) 

MINES  AND  MINING — Location  by  Government  Officer. — 
The  United  States  statute  prohibiting  officers,  clerks  and  employes 
in  the  general  land  office  from  purchasing  or  acquiring  public  lands^ 
includes  deputy  United  States  mineral  surveyors  while  such  officers,, 
and  the  locating  of  a  mining  claim  by  such  an  officer  is  void,  and 
he  can  convey  no  rights  therein,     (p.  814.) 

MINES  AND  MINING — Adverse  Claims — Presumption. — Un- 
der a  statute  providing  that  it  shall  be  "assumed"  that  there  is  no 
adverse  claim  to  mineral  for  which  application  has  been  filed,  unless 
filed  within  sixty  days,  during  which  notice  of  such  application  is 
required  to  be  published,  it  must  be  conclusively  presumed  that  one 
who  fails  to  file  an  adverse  claim  within  such  prescribed  time  has 
no  such   claim,     (p,  815.) 

MINES  AND  MINING — Object  of  Adverse  Proceedings. — A 
statute  providing  that  an  adverse  claimant  to  a  mining  claim  may 
institute  proceedings  to  determine  the  right  of  possession  to  the 
claim,  does  not  authorize  a  determination  of  the  rights  of  the  con- 

(SOS) 
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testants  to  a  patent,  but  only  the  right  of  possession  of  the  dis- 
puted claim,     (p.   816.) 

MINES  AND  MINING — Adverse  Proceedings.— Plaintiff  in  an 
action  to  determine  the  right  of  possession  of  a  disputed  mining 
claim,  who  fails  to  show  any  right  to  the  claim,  becomes  a  stranger 
to  the  title  and  cannot  avail  himself  of  the  rights  of  a  third  party, 
who  has  failed  to  file  an  adverse  claim  within  the  time  prescribed 
by  statute,     (p.  817.) 

MINES  AND  MINING— Nature  of  Claim— Limitations.— Min- 
ing claims  are  real  property.  They  pass  by  deed  and  are  subject  to 
the  operation  of  the  statute  of  limitations,     (p.   818.) 

MINES  AND  MINING — Statute  of  Limitations. — A  person 
who  fails  to  institute  an  action  to  recover  possession  of  a  mining 
claim  within  seven  years  after  adverse  possession  by  another  is 
barred  from  maintaining  such  action  by  the  statute  of  limitations, 
(p.  819.) 

N.  W.  Sonnedecker  and  C.  E.  Dey,  for  the  appellant. 

Pierce,  Critchlow  &  Barrette,  D.  H.  Wenger  and  Brown  & 
Henderson,  for  the  respondent. 

13  BASKIN,  C.  J.  The  defendants,  Edmr.nd  H.  Uhlig  and 
Alex  McKernan,  on  or  about  the  twenty-fourth  day  of  August, 
1898,  made  an  application  in  the  United  States  land  office  at 
Salt  Lake  City  for  a  patent  for  the  Uhlig  Xo.  1  and  Uhlig  No. 
2  mining  claims.  The  plaintiff  in  due  time  filed  in  the  said 
land  office  an  adverse  claim  to  a  portion  of  the  said  Uhlig  No. 
1  and  No.  2,  which  overlapped  and  included  a  part  of  the  Yes 
You  Do  mining  claim.  Thereupon  further  proceedings  on  said 
application  were  stayed  in  the  land  office,  and  the  plaintiff  in 
due  time  instituted  this  action  to  determine,  as  provided  in  sec- 
tion 2326  of  the  Revised  Statutes  of  the  United  States  (U.  S. 
Comp.  Stats.  1901,  p.  1430),  the  right  to  the  possession  of  the 
portion  of  the  Uhlig  Nos.  1  and  2  which  conflict  with  the  Yes 
You  Do. 

It  appears  from  the  record  that  the  summons  in  respect  to 
the  defendant  Alex  McKernan  was  quashed,  and  the  action  as 
to  him  was  discontinued ;  that,  pending  the  action,  which  was 
not  dismissed  as  to  the  codefendant,  Edmund  H.  Ulilig,  and 
before  the  trial,  he  conveyed  his  interest  in  the  Uhlig  Nos.  1 
and  2  to  the  St.  Joe  Mining  Company,  a  corporation  organized 
under  the  laws  of  the  state  of  Utah,  and  said  company  was  sub- 
stituted as  defendant  in  place  of  the  said  Edmund  TI.  Uhlio-. 
The  trial  court  adjudged  and  decreed  that  the  St.  Joe  Mining 
Company  and  the  said  Alex  ]\[cKernan  are  the  owners  in  pos- 
session, and  entitled  to  the  possession,  except  as  against  the 
■paramount  title  of  the  United  States,  of  the  premises  in  dispute 
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(which  were  described  in  the  decree  by  metes  and  bounds), 
and  that  the  defendant  recover  its  costs,  etc.  From  this  decree 
the  plaintiff  has  taken  an  appeal. 

It  appears  from  the  testimony  of  J.  Fewson  Smith,  Jr.,  a 
witness  for  the  plaintiff,  that  he  located  the  Yes  **  You  Do  on 
the  first  day  of  January,  1898;  that  at  that  time,  and  at  the 
time  of  the  trial,  he  was  a  deputy  United  States  mineral  sur- 
veyor "attached  to  the  office  of  the  surveyor  general  of  the  dis- 
trict of  Utah";  that  he  had  an  interest  in  the  litigation;  that, 
between  the  time  of  making  said  location  and  the  time  of  filing 
the  protest  in  the  land  office  by  the  plaintiff,  he  agreed  with 
plaintiff  to  convey  to  him  the  Yes  You  Do  mining  claim  for 
the  consideration  of  one  dollar,  and  the  sum  of  six  hundred  dol- 
lars, the  future  payment  of  which  depended  upon  the  conditional 
stipulations,  the  substance  of  which  is  as  follows:  If  a  patent 
for  said  claim  should  be  obtained  without  litigation,  Lavagnino, 
tlie  plaintiff,  was  to  pay  six  hundred  dollars,  but  if  there  was 
litigation  through  any  source  in  respect  to  said  claim,  and  a 
failure  to  procure  patent  for  the  same,  then  no  part  of  the  six 
hundred  dollars  was  to  be  paid  for  the  conveyance.  In  case 
there  was  such  litigation,  then  the  said  Smith  was  only  to  be 
paid  said  sum  less  the  expense  of  patenting  the  claim,  if  one 
should  be  o])tained ;  but  if  a  patent  was  only  obtained  for  a  small 
triangle,  or  part  of  the  claim,  the  plaintiff  might  refuse  to  pay 
the  remainder  of  the  consideration.  In  pursuance  of  the  fore- 
going agreement,  the  claim  was  deeded  to  the  said  plaintiff  by 
Smith,  but  the  ohJy  consideration  named  therein  was  the  sum  of 
one  dollar.  The  said  Smith  also  testified  that  "when  he  trans- 
ferred the  ground  to  Lavagnino  it  was  for  the  purpose  of 
defeating  these  other  claims,  and  not  witli  a  view  of  making 
much";  and.  having  further  testified  that  he  made  the  plat  sliow- 
ing  the  conflict  in  question  in  this  case,  he  was  asked,  on  cross- 
fxaniiuation.  the  following  question:  "Isn't  it  a  fact  that  you, 
being  a  deputy  United  States  mineral  surveyor,  couldn't  make 
the  survey  and  protest  for  your  claim  if  you  held  it  in  your 
r.wn  name,  nnd  you  consequently  turned  it  over  to  Mr.  Lavag- 
nino? A.  It  is  a  fact  that  I  couldn't  make  tlie  protest  in  my 
<Avn  name  while  I  held  an  interest  in  the  claim.*' 

After  tlie  disclosure  of  the  foregoing  facts  plaintiff  offered 
in  evidence  a  certified  copy  of  the  location  ^'"^  notice  of  the  Yes 
You  Do,  and  in  connection  therewith  the  deed  to  Lavagnino. 
To  this  offer  the  defendants  objected  upon  the  grounds,  which. 
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in  sub'stance,  were  as  follows:  That  by  tlie  testimony  of-  the 
witness  J.  Fewson  Smith,  Jr.,  it  appears  that  said  mining  claim 
was  not  located  by  a  person  who  had  the  power,  under  the  act 
•of  Congress,  to  locate  mineral  ground,  it  appearing  from  the 
testimony  of  the  witness  that  he  was  at  the  time  mentioned — 
January  1,  1898 — a  deputy  United  States  mineral  surveyor  for 
Utah,  and  therefore  incompetent  to  make  locations;  that  in 
this  particular  action  it  now  appears  that  the  witness,  at  the 
time  he  made  the  protest,  map,  plat,  and  the  survey  fixing  the 
"boundaries  for  the  purpose  of  an  adverse  claim  and  protest  in- 
troduced in  the  land  office,  was  himself  a  deputy  United  States 
mineral  surveyor,  interested  in  the  action,  as  he  himself  has 
stated;  therefore  the  location  itself  was  in  violation  of  the  law, 
and  could  not  be  the  basis  either  of  a  valid  location  in  himself 
■or  a  deed  to  anybody. 

The  trial  court  excluded  the  said  notice  and  deed  on  the 
ground  that  "J.  Fewson  Smith,  Jr.,  the  locator  of  the  claim, 
was  prohibited  from  making  the  location  of  a  lode  mining  claim, 
and,  therefore,  had  not  the  qualifications  to  initiate  any  title 
l)y  any  act  that  he  did  with  reference  to  locating  the  Yes  You  Do 
mining  claim."  The  plaintiff,  after  duly  excepting  to  the  ruling 
•of  the  court,  rested.  The  defendants  then  proceeded  to  intro- 
duce evidence  in  support  of  the  validity  of  the  Uhlig  Nos.  1 
imd  2  mining  claims,  after  which,  in  rebuttal,  the  plaintiff  of- 
fered to  show  that  the  "Levi  P."  and  "Veta"  mining  claims,  at 
the  time  of  the  location  of  the  Uhlig  Nos.  1  and  2,  were  valid 
and  subsisting  claims,  and  covered  the  discoveries  of  both  the 
Uhlig  No,  1  and  No.  2,  and  were  then  owned  by  Andrew  P. 
IMayberry.  ]\Ir.  Sonnedecker,  an  attorney  of  the  plaintiff,  of- 
fered to  make  the  same  showing  "on  l)e]ialf  of  the  government 
and  as  a  friend  of  the  court."  Defendants'  counsel  objected  to 
this  on  the  iground  that  it  was  immaterial;  "tliat  the  court  was 
without  jurisdiction  to  listen  to  and  ^'^  decide  an  issue  of  that 
Tvind,  the  United  States  not  being  before  the  court  in  that  sense." 
The  trial  court  sustained  the  objection  on  the  ground  that,  as 
Tio  adverse  claim  based  upon  the  "Levi  P."  and  "Yota"  cbaims 
had  been  made  within  the  prescribed  period,  whatever  rights  the 
parties  may  have  had  to  said  claims  were  waived  by  failure  to 
properly  adverse  the  application  for  a  patent  by  the  defendants. 

It  does  not  appear  from  the  record  that  any  adverse  claim 
■whatever,  based  upon  the  Levi  P.  or  Veta,  was  made  in  the  land 
•office  in  the  matter  of  the  defendants'  application  for  a  patent 
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of  the  Uhlig  TCos.  1  and  2,  nor  does  the  plaintiff  claim  any  in- 
terest in  said  mining  claims. 

The  refusal  to  permit  the  certified  copy  of  the  location  notice- 
of  the  Yes  You  Do,  and  the  deed  offered  in  connection  there- 
with, to  be  introduced  in  evidence,  and  the  rejection  of  the  evi- 
dence relating  to  th-e  Levi  P.  and  Veta  mining  claims,  is  as- 
signed as  error. 

Section  452  of  the  Eevised  Statutes  of  the  United  States- 
(U.  S.  €omp.  Stats.  1901,  p.  257),  provides:  "The  officers^ 
clerks,  and  employes  in  the  general  land  office  are  prohibited 
from  directly,  or  indirectly  purchasing  or  becoming  interested 
in  the  purchase  of  any  of  the  public  land;  and  any  person  wha 
violates  this  section  shall  forthwith  be  removed  from  his  office.'*" 
Subsequent  to  the  enactment  of  this  section,  section  2319  of  the 
Eevised  Statutes  of  the  United  States  (U.  S.  Comp.  Stats.  1901^ 
p.  1424)  was  passed,  and  is  as  follows:  "All  valuable  mineral 
deposits  in  lands  belonging  to  the  United  States,  both  surveyed 
and  unsurveyed,  are  hereby  declared  to  be  free  and  open  to  ex- 
ploration and  purchase,  and  the  lands  in  which  they  are  found 
to  occupation  and  purchase,  by  citizens  of  the  United  States  and 
those  who  have  declared  their  intention  to  become  such,  under 
regulations  prescribed  by  law,  and  according  to  tlio  local  customs 
or  rules  of  miners  in  the  several  mining  ^"^  districts,  so  far  as 
the  same  are  not  inconsistent  with  the  laws  of  the  United  States.'^ 
The  former  section  has  been  retained  in  all  of  the  revisions  of 
said  statutes  made  since  its  enactment.  These  sections  are 
therefore  in  pari  materia,  and  must  be  construed  together,  and^ 
if  possible,  made  to  harmonize,  and  not  to  violate,  the  general 
pul)lic  policy  which  it  is  evident  the  former  was  enacted  to  pre- 
vent: 1  Kent's  Commentaries,  13th  cd.,  464;  Manuel  v.  Manuel,^ 
13  Ohio  St.  458,  464.  465.  The  presumption  is  that  Congre^ss,. 
when  the  latter  section  was  passed,  was  aware  of  the  existence 
of  the  former,  and  acted  in  view  of  that  fact.  As  the  former 
pcction  has  not  in  terms  been  repealed,  but  has  been  retained 
in  each  of  the  revised  editions  of  the  United  States  statutes, 
it  must  be  presumed  that  Congress  intended  it  to  remain  in  full 
force,  notwithstanding  the  provisions  of  the  latter  section;  or^ 
in  other  words,  it  was  the  intention  of  Congress  to  prohibit,  on 
tlie  ground  of  public  policy,  the  officers,  clerks  and  employes  in 
the  general  land  office  from  acquiring,  directly  or  indirectly, 
an  interest  in  the  purchase  from  the  government  of  any  of  the 
public  land  of  the  United  States. 


April,  1903.]  Lavagnino  v.  Uhlig.  813 

It  is  clear  from  the  testimony  of  J.  Fewson  Smith,  Jr.,  in 
"this  case  that  his  right  to  the  unpaid  consideration  for  the 
■conveyance  of  the  Yes  You  Do  was  wholly  dependent  upon  the 
purchase  or  entry  of  the  same,  and  to  that  extent  he  was  inter- 
•ested  in  the  entry — or  in  the  purchase,  which  is  the  same  as  an 
interest  in  the  entry — sought  hy  Lavagnino.  One  dollar  is  the 
■only  consideration  actually  paid  hy  Lavagnino  to  Smith.  Both 
•of  the  parties  at  the  time  anticipated  litigation.  Smith,  in 
•addition  to  his  testimony  before  referred  to,  stated:  "Somebody 
would  have  to  stand  the  expense  of  the  litigation  if  there  was 
any,  and,  since  I  could  not  make  a  sale  to  Mr.  Lavagnino  out 
and  out,  I  just  let  him  take  it  at  his  own  terms,  with  the  under- 
istanding  that  if  the  claim  was  given  to  him  clear,  that  is,  if 
ihere  was  litigation  through  any  source  and  he  got  the  claim 
through  ^^  for  patent  clear,  then  I  was  to  receive,  in  addition 
to  what  I  got  that  day,  a  certain  sum  of  money.  This  arrange- 
ment was  in  1898,  between  the  time  of  making  the  location  and 
the  time  of  entering  the  protest.  It  would  be  somewliere  about 
"the  middle  of  the  summer,  I  should  think.  I  received  one  dol- 
lar in  cash.  That  was  to  bind  the  bargain.  If  he  doesn't  get 
the  ground  I  get  nothing  further." 

Before  making  the  adverse  claim  and  bringing  this  suit, 
Lavagnino  knew  that  Smith  was  a  deputy  United  States  mineral 
■surveyor,  for  Smith,  as  such,  made  the  survey  and  plat  filed  in 
the  land  office  with  the  adverse  claim;  so  tliat,  if  section  452 
includes  deputy  mineral  surveyors,  Lava.snino,  before  expending 
.any  sum  except  one  dollar,  was  at  that  time  advised  of  the  fact, 
if  he  was  not  before,  that  his  agreement  with  Smith  was  in 
violation  of  the  provisions  of  said  section,  and  that  the  con- 
veyance of  the  Yes  You  Do  for  that  reason  was  invalid.  The 
latest  decisions  of  the  Secretary  of  the  Interior  hold  that  under 
•section  452  of  the  Eevised  Statutes  of  the  I'nited  States,  "a 
deputy  mineral  surveyor,  while  holding  such  office,  is  disqualified 
;as  a  mineral  entryman":  Floyd  v.  ]\[ontgomery,  26  Land  Doc. 
Dept.  Int.  122 ;  Frank  A.  Maxwell,  29  Land  Dec.  Dept.  Int.  7G. 
Our  attention  has  not  been  called  to  any  decision  of  a  court 
touching  the  question,  and  while  the  decisions  of  the  land  de- 
partment, on  matters  of  law,  are  not  binding  upon  tlie  courts, 
i;hey  should  not  be  overruled  exce])t  when  they  are  clearly  er- 
roneous: Hastings  etc.  Co.  7.  Whitney,  132  U,  S.  357,  3()(;,  10 
Sup.  Ct.  Eep.  112,  and  cases  there  cited.  We  think  that  the 
.section  in  question  includes  mineral  surveyors,  and  prohibits 
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them,  as  held  by  the  land  department,  from  entering  any  of  the- 
public  lands  while  they  are  such  deputies,  and  also  from  directly 
or  indirectly  acquiring  any  interest  in  the  purchase  from  the 
government  of  the  same.  It  follows  that  J.  Fewson  Smith,  Jr.^ 
while  he  was  a  deputy  mineral  surveyor,  was  prohibited  by  said 
section  from  ***  entering  a  mining  claim  or  directly  or  indi- 
rectly acquiring  any  right  or  interest  in  the  purchase  from  the 
government  of  such  a  claim.  He  was  also  prohibited  at  that 
time  from  doing  any  of  the  acts  upon  the  performance  of  which, 
under  the  provisions  of  the  mining  claim  of  1872,  the  right  of 
making  an  entry  or  purchase  from  the  government  depends,, 
and  that  his  location  of  the  Yes  You  Do  was  therefore  void,  and 
Lavagnino  acquired  no  rights  under  the  deed  from  him  to  the 
same. 

The  failure  of  the  plaintiff  to  show,  in  chief,  any  right  to 
the  premises  in  controversy,  disclosed  tbe  fact  that  ho  was 
"a  stranger  to  the  title"  of  the  premises  in  dispute,  and  that 
0  nonsuit  could,  on  motion,  have  been  properly  granted.  So 
that  a  failure  to  establish  the  defendants'  claim  could  in  no  way 
benefit  him  or  validate  his  alleged  title  to  the  Yes  You  Do. 
Therefore  the  plaintiff  had  no  more  interest  in  or  right  to  further 
contest  the  defendants'  claim,  on  the  ground  that  the  Levi  P. 
and  Yeta  were  valid  and  subsisting  claims,  than  the  said  An- 
drew P.  Mayberry  himself  or  any  other  stranger  had. 

Section  2325  of  the  Eevised  "^Statutes  of  the  United  States 
(U.  S.  Comp.  Stats.  1901,  p.  1429)  provides  that:  "If  no  ad- 
verse claim  shall  have  been  filed  with  the  register  and  the  re- 
ceiver of  the  proper  land  office  at  the  expiration  of  the  sixty  davs 
of  publication,  it  shall  be  assumed  that  the  applicant  is  entitled 
to  a  patent,  upon  the  payment  to  the  proper  officer  of  five  dol- 
lar? per  acre,  and  that  no  adverse  claim  exists;  and  thereafter 
no  objection  from  third  parties  to  the  issuance  of  a  patent  shall 
be  hearrl,  except  it  be  shown  that  the  applicant  has  failed  to  com- 
ply with  tbe  terms  of  this  chapter." 

In  tbe  ea?e  of  Eureka  Min.  Co.  v.  Richmond,  4  Saw.  302^  Fed. 
Tas.  Xo.  4.")  IS,  it  was  held,  in  tbe  opinion  delivered  bv  Mr. 
Justice  Field,  tliat  "under  the  mining  act  of  1872,  where  one  i» 
seeking  a  patent  for  his  mining  location,  and  gives  tbe  pre- 
scribed notice,  any  other  claimant  of  an  unpatented  location  ob- 
jecting "^*  to  tbe  patent  on  account  of  extent  or  form,  or  be- 
cause of  asserted  prior  location,  must  come  forward  with  his 
objections  and  present  tbcm,  or  he  will  be  afterward  precluded 
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from  objecting  to  the  issue  of  the  patent."  The  rule  thus  laid 
down  has  been  adhered  to  ever  since  its  announcement,  both  by 
the  courts  and  the  land  department. 

In  the  case  of  Wight  v.  Dubois  (C.  C),  21  Fed.  693-696,  Mr. 
Justice  Brewer,  in  the  opinion,  summed  up  the  propositions  de- 
cided therein  as  follows :  "1-  The  government,  as  a  land  owner, 
offers  its  lands  for  sale  upon  certain  prescribed  conditions,  com- 
pliance with  which  is  a  matter  of  settlement  between  the  owner 
and  purchaser  alone,  and  with  which  no  stranger  to  the  title 
can  interfere;  2.  Publication  of  notice  is  process  bringing  all 
adverse  claimants  into  court,  and  if  no  adverse  claims  are  pre- 
sented, it  is  conclusively  presumed  that  none  exist,  and  that  no 
third  parties  have  any  rights  or  equities  in  the  land;  3.  There- 
after the  only  right  or  privilege  remaining  to  any  third  parties 
is  that  of  protest  or  objection  filed  with  the  land  department, 
and  cognizable  there  only.^' 

In  Golden  Reward  Min.  Co.  v.  Buxton  Min.  Co.  (C.  C), 
79  Fed.  868-874,  the  same  distinguished  judge,  after  quoting 
section  2325  of  the  Eevised  Statutes,  said:  "The  expression  'it 
shall  be  assumed'  must  be  construed  to  mean  'conclusively  as- 
sumed,' as  any  other  construction  would  defeat  the  object  of  the 
statute." 

In  Burnside  v.  O'Connor,  30  Land  Dec.  Dept.  Int.  67-70, 
Secretary  Hitchcock,  after  quoting  the  same  section,  said:  "The 
Hibernia  having  failed  to  file  an  adverse  claim  against  the 
Mary  N'avin  during  the  latter's  period  of  publication,  it  must 
be  assumed  that  no  such  adverse  claim  exists,  and  the  depart- 
ment cannot  now  hear  any  objection  from  the  Hibernia  claim- 
ants to  the  issuance  of  patent  for  the  Mary  N'avin,  based  merely 
on  an  assertion  of  prior  right  to  a  portion  of  the  land  included 
in  the  Mary  Navin  entry.  The  provisions  of  the  statute  are 
clear,  and  as  the  Hibernia  claimants  ^^  have,  by  their  own 
negligence,  placed  themselves  in  such  a  position  relative  to  the 
]\[ary  Xavin  application  that  it  must  be  assumed  they  have  no 
adverse  claim  against  said  application,  it  is  useless  to  suspend 
the  Mary  Navin  entry  to  await  the  result  of  the  suit  by  tlie 
Mary  IsTavin  against  the  Hibernia." 

In  Branagan  v.  Dulaney,  2  Land  Dec.  Dept.  Int.  744.  Secre- 
tary Teller  said:  "It  has  been  the  practice  of  the  land  ofTlco 
not  to  inquire  as  to  the  status  of  the  original  or  prior  location 
when  the  discovery  is  made  within  the  boundaries  thereof,  unless 
an  application  for  patent  has  been  made  for  such  original  or 
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prior  location.  If  the  owner  of  the  original  or  prior  location 
neglects  to  adverse  the  application  for  a  patent  to  the  junior 
location,  it  must  be  assumed,  under  the  provisions  of  section 
2325  of  the  Revised  Statutes,  that  the  claimant  of  such  junior 
location  is  entitled  to  a  patent  as  against  the  claims  of  the  prior 
locator." 

In  Matter  of  the  ISTevada  Lode,  16  Land  Dec.  Dept.  Int.  532, 
it  was  held  that;  "A  charge  of  noncompliance  with  law  against 
a  mineral  entry  made  by  a  protestant  may  properly  form  the 
basis  of  a  hearing,  but  the  protestant  in  such  a  case  is  not  en- 
titled to  set  up  his  own  claim  to  the  land." 

In  American  Consol.  etc.  Co.  v.  De  Witt,  26  Land  Dec.  Dept. 
Int.  580,  it  appears  that  De  Witt  made  application  for  a  patent 
for  the  Maryland  mining  claim,  and  that  the  American  com- 
pany afterward  protested,  and  one  of  the  grounds  of  the  protest 
was  that  the  "Maryland  was  not  a  valid  location,  in  that  the  dis- 
covery therein  was  on  the  Orbit  claim,  a  prior  and  subsisting 
location,  and  not  upon  unappropriated  public  land;  that  the 
Orbit  vein  was  the  only  one  discovered  within  the  limits  of  the 
]\Iaryland."  Secretary  Bliss,  in  ruling  adversely  to  the  pro- 
testant, said :  "Whether  the  ground  which  includes  the  Maryland 
discovery  is  a  part  of  the  Maryland,  or  a  part  of  the  Orbit,  and 
whether  the  Maryland  is  the  superior  claim  to  the  ground  in 
conflict,  are  questions  which  were  open  to  determination  ^^  by 
adverse  proceedings  in  the  local  courts,  and  which  are  now  de- 
termined adversely  to  protestant's  contention  by  reason  of  its 
failure  to  adverse  the  Maryland's  application  (section  2325)." 

The  evident  intention  of  the  adverse  proceedings  authorized 
by  section  2326  of  the  Revised  Statutes  (U.  S.  Comp.  Stats.  1901, 
p.  1430)  is  not  to  determine  any  of  the  rights  of  the  United 
States,  or  the  rights  of  the  contestants  to  a  patent,  but,  in  aid  of 
and  for  the  information  of  the  land  department,  to  determine, 
as  between  the  litigants,  the  right  to  the  possession  of  the  mining 
claim  in  dispute. 

In  Doe  V.  Waterloo  Min.  Co.,  17  C.  C.  A.  190,  70  Fed.  455-462, 
after  quoting  section  2326  of  the  Revised  Statutes,  the  court 
f^aid :  "Tliore  is  no  authority  in  the  statute  to  find  against  the 
Ignited  States,  and  that  the  party  so  establishing  title  is  entitled 
to  a  patent  from  the  United  States.  Tlie  United  States  is  not 
named  as  a  party.  Tlie  suit  does  not  purport  to  be  one  against 
the  United  States.  Xo  authority  is  given  by  the  statute  to  sue 
the  United   States  in  such   a  matter.     The  application  for  a 
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patent  for  mineral  land  is  made  to  the  land  department  of  the 
United  States.  Ultimately  that  department  must  determine 
the  right  to  the  patent.  The  trial  of  the  right  to  the  posses- 
sion of  a  given  tract  of  mineral  land  is  a  proceeding  in  aid  of 
■that  department.  It  was  not  intended  that  when  this  issue  was 
presented  to  a  court  it  should  operate  as  a  transfer  of  the  whole 
•case  made  by  the  application,  and  that  thereafter  the  land  de- 
partment would  have  nothing  to  do  hut  to  carry  into  effect  the 
judgment  of  the  court.  A  state  court  of  general  jurisdiction 
has  the  power  to  determine  this  issue,  and  such  courts  are  often 
called  upon  to  try  causes  arising  under  the  said  section  2326. 
Can  it  be  supposed  that  it  was  intended  that  under  the  said 
statute  such  a  court  would  have  the  power  to  determine  whether 
or  not  the  United  States  should  issue  a  patent  to  any  applicants? 
The  power  to  sue  the  United  States  in  a  state  court  should  rest 
upon  some  positive  statute.  It  cannot  be  ^^  inferred  from  such 
a  statute  as  the  one  in  question."  To  the  same  effect  see  Wight 
V.  Dubois  (C.  C),  21  Fed.  694. 

"We  think  it  is  clear,  both  from  the  language  of  the  sections 
of  the  Eevised  Statutes  referred  to  and  the  authorities  cited, 
that  it  must,  as  stated  by  Mr.  Justice  Brewer,  be  conclusively 
presumed  that  Andrew  P.  Mayberry,  as  ho  failed  to  make  any 
adverse  claim,  had  none,  and,  as  the  plaintiff  failed  to  show  any 
Tight  to  the  disputed  premises,  he  became  a  stranger  to  the  title, 
and  thereafter  had  no  more  right  than  any  other  stranger  to 
further  contest  the  defendants'  claim.  Wliilo  ]\[ayberry  has  the 
right,  like  any  stranger,  to  protest,  he  cannot  do  so  on  the  ])asi3 
of  any  rights  he  may  have  had  in  either  the  Levi  P.  or  Veta 
mining  claims.  It  follows  that  he  conclusively  waived  his  right 
to  do  so  by  failing  to  file  an  adverse  claim,  and  that  the  plain- 
tiff in  tbis  case,  and  all  other  strangers  to  the  title,  are  likewise 
precluded  from  protesting  on  like  grounds. 

The  trial  court  found  that  "on  or  about  tbe  first  day  of  .Jan- 
uary. 1R89.  one  Edmund  H.  Uhlig,  then  and  there  a  citizen  of 
the  United  States,  entered  upon  the  unoccupied  and  unappro- 
priated mineral  lands  of  the  United  States  in  West  IMmn-itnin 
minin,o;  district,  Salt  Lake  county.  State  of  Utah,  and  having 
discovered  thereon  a  lode  of  mineral-bearing  rock  in  place, 
bearing  lead,  iron,  silver  and  other  minerals,  did  tlion  ;ind  tlicro 
locate  the  same  as  the  'Uhlig  No.  1'  and  'Uhlig  Xo.  2"  lode  min- 
ing claims,  by  marking  the  boundaries  thereof  upon  tbe  ground 
■by  suitable  monuments,  so  that  the  boundaries  thereof  could  be 
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readily  traced,  and  by  posting  at  the  points  of  discovery  upon 
said  mining  claims,  respectively,  notices  of  location,  describing 
the  same  by  reference  to  natural  objects  and  permanent  monu- 
ments; that  thereafter  he  caused  copies  of  said  notices  of  loca- 
tion, respectively,  to  be  filed  and  recorded  in  the  office  of  the 
district  recorder  of  said  West  Mountain  mining  district.  That 
thereafter  the  said  Edmund  H.  Uhlig  and  the  defendant,  the 
St.  Joe  Mining  Company  remained  '-^^  in  possession  of  said 
mining  claims,  working  and  developing  the  same,  and  causing  to 
be  done  thereon  and  for  the  benefit  of  said  claims,  in  each  and 
every  year  up  to  and  including  the  year  1900,  the  annual  as- 
sessment work  required  by  the  laws  of  the  United  States." 

The  application  for  a  patent  for  the  Uhlig  Nos.  1  and  2  was 
made  on  August  24,  1898.  The  Yes  You  Do  was  located  on 
the  first  day  of  January,  1898,  eight  years  after  the  location 
of  the  Uhlig  N"os.  1  and  2. 

Section  2332  of  the  Eevised  Statutes  (U.  S.  Comp.  Stats. 
1901,  p.  1433)  prov-ides  that  "where  such  person  or  associa- 
tion, they  and  their  grantors,  have  held  and  worked  their  claims 
for  a  period  equal  to  the  time  prescribed  by  the  statute  of  limi- 
tations for  mining  claims  of  the  state  and  territory  where  the 
same  may  be  situated,  evidence  of  such  possession  and  working 
of  the  claims  for  such  period  shall  be  sufficient  to  estal)lish  a 
right  to  a  patent  thereto  under  this  cha])ter,  in  the  absence  of 
any  adverse  claim;  but  nothing  in  this  chapter  shall  be  deemed 
to  impair  any  lien  which  may  have  attached  in  any  way  what- 
ever to  any  mining  claim  or  property  attached  prior  to  the  is- 
suance of  a  patent." 

Section  2997,  subdivision  2,  of  the  Compiled  Laws  of  Utah  of 
1888,  provides  that  the  words  "  'real  property'  as  used  in  tlie 
Code  of  Civil  Procedure,  unless  otherwise  apparent  from  the 
context,  are  coextensive  with  lands,  tenements  and  heredita- 
ments, water  rights  and  possessory  rights  and  claims." 

The  territorial  supreme  court,  in  Houtz  v.  Gisborn.  1  Utah, 
173-170,  held  that,  under  said  section,  mining  claims  are  real 
property  and  pass  by  deed.  There  are  numerous  authorities 
which  hold  (without  regard  to  statutor}^  provision)  that  mining 
claims  are  real  estate:  1  Lindley  on  Mines,  sec.  535;  Barringer 
&  Adams  on  Law  of  ]\rining,  568  et  soq.;  Aspon  "Min.  etc.  Co.  v. 
Eucker  (C.  C),  28  Fed.  222,  and  cases  cited;  PTarris  v.  Equator 
:Min.  Co.  (C.  C),  8  Fed.  863;  Hughes  v.  Devlin,  23  Cal.  506; 
Roseville  ^din.  Co.  v.  Iowa  Min.  ^  Co.,  15  Colo.  29,  22   Am. 
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St.  Eep.  373,  24  Pac.  920;  McFeters  v.  Pierson,  15  Colo.  201, 
22  Am.  St.  Rep.  388,  24  Pac.  1076. 

Section  2332  is  applicable  to  lode  mining  claims :  2  Lindley 
on  Mines,  sec.  688;  Harris  v.  Equator  Min.  Co.  (C.  C),  8  Fed. 
863;  Altoona  Min.  Co.  v.  Integral  Min.  Co.,  114  Cal.  100,  45 
Pac.  1047 ;  Belk  v.  Meagher.  104  U.  S.  279-287.  In  the  last- 
mentioned  case  (page  287)  after  quoting  section  2332,  the  court, 
speaking  through  Mr.  Chief  Justice  Waite,  said:  "Under  the 
provisions  of  the  Eevised  Statutes  relied  on,  Belk  could  not  get 
a  patent  for  the  claim  he  attempted  to  locate,  unless  he  secured 
what  is  here  made  the  equivalent  of  a  valid  location,  by  actually 
holding  and  working  for  the  requisite  time.  If  he  actually  held 
possession  and  worked  the  claim  long  enough,  and  kept  all  others 
out,  his  right  to  a  patent  would  be  complete.''  In  the  case  of 
Altoona  Quicksilver  Min.  Co.  v.  Mining  Co.,  114  Cal.  105,  45 
Pac.  1048,  Mr.  Justice  Temple,  in  connection  with  said  section, 
said :  "It  must  therefore  follow  that  where  such  possession  has 
continued  for  five  years  before  the  adverse  right  exists,  it  is 
equivalent  to  a  location  under  the  laws  of  Congress,"  and  in 
support  thereof  cites  Harris  v.  Equator  Min.  Co.,  8  Fed.  863 , 
Belk  V.  Meagher,  104  U.  S.  279,  and  Anthony  v.  Jillson,  83  Cal. 
296,  23  Pac.  419. 

Subdivision  2,  section  2997  of  the  Compiled  Laws  of  1888,  is 
still  in  the  Revised  Statutes  of  1898.  subdivision  10,  section  2498. 

A  mining  claim  being  a  possessory  right,  it  is  real  estate 
under  the  provisions  of  the  statutes  of  Utah  before  referred  to, 
and  any  claim  which  ]\Iayberry  might  liave  had,  as  he  failed  to 
institute  a  suit  to  recover  the  same  within  seven  years  after  the 
possession  of  the  Ulilig  Xos.  1  and  2,  as  found  by  the  trial  court, 
began,  was  barred  b'v  section  2859  of  the  Revised  Statutes  of 
Utah,  which  is  as  follows :  "Xo  action  for  the  recovery  of  real 
property,  or  for  the  possession  thereof,  sliall  be  maintained,  un- 
less it  appear  that  the  plaintiff,  his  ancestor,  grantor,  or  prede- 
cessor was  seised  or  possessed  ^^  of  the  property  in  question 
within  seven  years  before  the  commencement  of  the  action."  It 
was  also  waived  by  his  failure  to  adverse  the  application  for  a 
patent  of  the  Ulilig  Xos.  1  and  2.  In  view  of  tliese  facts,  the 
plaintiff,  even  if  J.  Fewson  Smith,  Jr.,  had  not  been  a  deputy 
United  States  mineral  surveyor,  as  the  location  of  the  Yes  You 
Do  was  not  made  until  eight  years  after  the  said  pos>Cssion  of 
the  Uhlig'N'os  1  and  2  was  begun,  could  not  avail  himself  of  any 
risrhts  which  the  said  Mavberrv  mav  have  had. 


820  American  State  Eeports^  Vol.  99.  [Utah, 

The  objection  to  the  admission  in  evidence  of  the  certified 
copy  of  tlie  notice  of  location  of  the  Yes  You  Do  and  the  deed 
to  Lavagnino,  offered  in  connection  therewith,  and  the  objection 
to  the  evidence  relating  to  the  Levi  P.  and  Veta  mining  claims 
were  properly  sustained. 

The  decree  of  the  court  below  is  affirmed,  with  costs. 

Bartch,  J.,  and  Hart,  D.  J.,  concur. 

TJie  Repeal  of  Statutes  by  implication  is  considered  at  length  in 
the  monographic  note  to  Howard  v.  llnrlbert,  88  Am.  St.  Rep.  271- 
297.  The  general  rule  is,  that  repeal  by  implication,  in  the  absence 
of  a  clear  intention,  can  be  indulged  only  so  far  as  unavoidable: 
Morrison  v.  Eau  Claire,  115  Wis.  538,  95  Am.  St.  Eep,  955,  92  N.  W. 
280. 

The  DecUions  of  the  Land  Department  as  to  matters  within  its  juris- 
diction are  ordinarily  final  and  conclusive:  Diana  Shooting  Club  v. 
Lamoreux,  114  Wis.  44,  89  N.  W.  880,  91  Am.  St.  Eep.  898,  and  cases 
cited  in  the  cross-reference  note  thereto;  monographic  notes  to 
Boatner  v.  Ventress,  20  Am,  Dec.  273-277;  Delles  v.  Second  Nat. 
Bank,  75  Am.  St.  Eep.  881,  882.  Such  decisions  upon  questions  of 
law  are  not  sulijeet  to  collateral  attack,  and  can  be  reviewed  only 
in  a  proper  case  made  in  a  direct  proceeding  for  that  purpose:  Note  to 
Delles  V.  Second  Nat.  Bank,  75  Am.  St.  Eep.  882. 

TJiat  Adverse  Possession  of  mines  and  minerals  niay  ripen  into  a 
jirescriptive  title,  see  Delaware  etc.  Canal  Co.  v.  Hughes,  183  Pa.  St. 
66,  63  Am.  St.  Eep.  743,  38  Atl.  568;  Louisville  etc.  E.  E.  Co.  v. 
Massey,  136  Ala.  156,  96  Am.  St.  Eep.  17,  33  South.  896. 
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[26   Utah,    31,    72   Pac.    3.] 

HUSBAND   AND  WIFE— Contract   for   Divorce. — A    contract 

between  husband  and  wife  reciting  that  irreconcilable  differences 
have  arisen  between  them,  and  that  in  consequence  a  permanent 
separation  is  desirable,  that  a  divorce  proceeding  is  in  contempla- 
tion and  will  be  instituted  by  one  or  the  other  for  the  legal  disso- 
lution of  the  marriage  tie,  and  then,  after  reciting  the  property  the 
wife  is  to  have,  de:-iares  that  thijy  agree  so  far  as  tlie  law  punnits 
them  to  do,  to  a  full  and  final  separation  and  dissolution  of  the  mar- 
riage relation,  is  not  merely  a  contract  for  a  separation,  but  is  one 
for  tlie  purpose  of  facilitating  the  securing  of  a  divorce,  and  is 
therefore  void.      (p.  822.) 

CONFLICT  OF  LAWS.— Comity  cannot  be  Invoked  to  enforce 
the  laws  of  another  state  which  are  inimical  to  the  interests  of  the 
state  whore   their   enfo-conient   is  sought,      (p.   822.) 

CONFLICT  OF  LAWS, — Contracts  Made  in  One  State  cannot 
be  enforced  in  another  if  in  contravention  of  the  public  policy  of 
the   latter   state,     (p.   822.) 
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CONFLICT  OF  LAWS.— Comity  Between  Different  States  re- 
quires no  state  to  uphold  or  enforce  contracts  injuriously  affecting 
the  welfare  of  its  subjects  or  contravening  its  own  laws,  institutions 
or  policy.  If  the  lex  loci  contractus  comes  in  conflict  with  the  lex 
fori,  comity  must  yield  to  the  positive  law  and  policy  of  the  forum, 
(p.  822.) 

HUSBAND  AND  WIFE— Agreement  for  Divorce— Public  Pol- 
icy.— An  agreement  entered  into  between  husband  and  wife  calcu- 
lated or  intended  to  facilitate  the  securing  of  a  divorce  a  vinculo 
matrimonii,  is  contrary  to  the  policy  of  the  law  and  void.      (p.  825.) 

HUSBAND  AND  WIFE— Contract  for  Divorce.— Courts  will 
refuse  to  enforce  any  contract,  as  against  public  policy,  which  is  in- 
tended to  promote  the  dissolution  of  the  marriage  status,     (p.  825.) 

HUSBAND  AND  WIFE— Agreement  to  Dissolve  Marriage.— 
Either  husband  or  wife,  or  both,  may  violate  the  terms  and  obliga- 
tions of  the  marriage  contract,  but  neither  nor  both  combined 
can   rescind   or   modify  it   except   as   provided   by   law.     (p.   835.) 

HUSBAND  AND  WIFE — Agreement  for  Divorce — Widow's 
Eight  of  Inheritance. — A  contract  to  facilitate  the  procuring  of  a 
divorce,  secured  by  the  husband  from  his  wife  through  unfair  ad- 
vantage and  unwarranted  coercion  on  his  part,  whereby  she  agrees 
to  take  an  inadequate  and  fractional  part  of  their  property,  is  void, 
as  against  public  policy,  and  does  not  bar  her  of  her  right  of  inher- 
itance in  the  property  of  such  husband  on  his   death,      (p.   829.) 

Pierce,  Critchlow  &  Barrette,  for  the  appellant. 

Stephen  &  Smith  and  W.  B.  Willingham,  for  the  respondents. 

^^  BARTCH,  J.  The  principal  and  decisive  question  in  this 
case  is  whether  the  contract  pleaded  and  relied  upon  by  the 
plaintiffs  is  valid  and  bars  the  widow's  right  of  inheritance.  So 
far  as  material  here,  it  reads :  "Whereas,  irreconcilable  differ- 
ences have  arisen  between  W.  D.  Palmer  and  his  wife,  Ida  M. 
Palmer,  and  in  consequence  thereof  a  permanent  separation  be- 
tween them  is  desirable,  and  a  divorce  proceeding  is  in  contem- 
plation and  will  be  instituted  by  one  or  the  other  of  said  par- 
ties, for  the  legal  dissolution  of  the  marriage  tie  existing;  and, 
whereas,  the  said  W.  D.  Palmer  is  willing  to  make  a  satisfactory 
settlement  upon  and  with  the  said  Ida  M.  Palmer  in  lieu  of  all 
claims  for  alimony  against  him,  either  temporary  or  permanent." 
And  then,  after  mentioning  the  property  the  wife  was  to  Iiave, 
which  is  the  same  as  that  described  in  the  pleadings,  and  mak- 
ing some  stipulations  in  respect  tliereof,  it  concludes :  "Xow, 
therefore,  this  instrument  of  writing  witncsseth  the  mutual 
agreement,  contract  and  settlement  above  dcscril)od.  and  the 
said  Ida  M.  Palmer  hereby  acknowledges  the  receipt  of  said  sum 
of  money  cash  in  hand  paid  by  him,  the  said  W.  D.  Palmer,  and 
in  consirleration  thereof  as  well  as  the  amount?  heretofore  re- 
ceived, hereby  acknowledges  full  and  satisfactory  payment  by 
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him  of  all  claims  she  has  against  him,  and  agrees  in  considera- 
tion thereof  to,  and  does  liereby,  release  him  from  all  liability 
past,  present  or  future  for  her  support,  maintenance  or  com- 
fort, and  they  both  hereby  contract  and  agree  so  far  as  they  are 
by  law  permitted  to  do,  each  for  the  other,  to  full  and  final 
separation  and  dissolution  of  the  marriage  relation,  and  all  re- 
sponsibility ^**  of  every  character  of  the  one  for  the  other  is 
hereby  forever  ended/' 

The  appellant,  among  other  things,  contends  that  this  is  a 
contract  between  husband  and  wife,  entered  into  for  the  purpose 
of  procuring  a  divorce,  or  of  facilitating  such  a  result,  and  is 
therefore  collusive  and  void.  The  respondents  insist  that  it 
amounts  merely  to  a  separation  agreement,  settling  the  prop- 
erty rights  of  the  parties,  and  that  it  is  authorized  by  the  laws 
of  the  state  of  Georgia,  where  it  was  made  and  executed,  and 
should  be  enforced,  through  comity,  in  this  state. 

\Vliether  or  not  the  contract  is  valid  and  enforceable  under  the 
laws  and  decisions  of  the  state  of  Georgia,  it  is  not  necessary 
to  decide,  for  it  clearly  appears  from  the  face  of  the  instrument 
that  it  is  invalid  under  our  laws  and  decisions;  and,  when  read 
in  light  of  the  facts  and  circumstances  disclosed  by  the  evi- 
dence, the  conclusion  becomes  irresistible  that  it  ought  not  to 
and  cannot  be  enforced  in  this  state,  even  if  enforceable  in  the 
state  where  made.  The  principle  of  comity  cannot  be  invoked 
to  enforce  the  laws  of  a  foreign  state  which  are  inimical  to  the 
interests  of  the  state  where  their  enforcement  is  sought.  'Not 
will  a  contract  executed  in  one  state  be  enforced  in  another  if  it 
is  in  contravention  of  the  public  policy  of  the  latter  state.  Com- 
ity between  different  states  requires  no  state  to  upliold  or  enforce 
contracts  which  injuriously  affect  the  welfare  of  its  subjects,  or 
contravenes  its  own  laws,  institutions  or  policy.  In  such  cases, 
when  the  lex  loci  contractus  comes  in  conflict  with  the  lex  fori, 
comity  must  yield  to  the  positive  lav*^  and  policy  of  tbe  forum: 
Story' on  Coniliet  of  Laws,  sec.  327;  Pope  v.  Hanke,  155  111.  617, 
40  N.  E.  839;  Seamans  v.  Temple  Co.,  105  Mich.  400,  55  Am. 
St.  Eep.  457.  63  X.  W.  408. 

We  are  clearly  of  tbe  opinion  that  the  contention  of  the  appel- 
lant is  sound.  That  the  contracting  parties  contemplated  a  di- 
vorce a  vinculo  matrimonii  seems  apparent.  Differences  had 
arisen  between  husband  *^  and  wife  which  appeared  to  them 
irreconcilable,  and  in  the  very  first  sentence  of  the  instrument 
it  is  stated  expressly  that  a  "permanent  separation  between  them 
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is  desirable,  and  a  divorce  proceeding  is  in  contemplation  and 
will  be  instituted  by  one  or  the  other  of  said  parties,  for  the 
legal  dissolution  of  the  marriage  tie  existing."  This  language 
is  plain,  unambiguous  and  clearly  shows  that  the  design  of  the 
parties  was  to  absolve  all  marital  relations  existing  between 
them ;  and,  if  there  is  any  doubt  that  the  contemplated  divorce 
was  a  moving  cause  for  the  contract,  such  doubt  would  seem  to 
be  removed  upon  perusing  the  concluding  paragraph  of  the  in- 
strument, where  they  say  "they  both  hereby  contract  and  agree 
so  far  as  they  are  by  law  permitted  to  do,  each  for  the  other, 
to  full  and  final  separation  and  dissolution  of  the  marriage  re- 
lation, and  all  responsibility  of  every  character  of  the  one  for 
the  other  is  hereby  forever  ended."  In  the  face  of  such  lan- 
guage, is  it  not  idle  to  say  or  contend,  as  do  counsel  for  the  re- 
spondents, that  this  is  a  mere  contract  for  separation,  and  can- 
not be  construed  into  an  agreement  to  facilitate  a  divorce?  The 
parties  to  the  instrument  say  "a  divorce  proceeding  is  in  con- 
templation," and  that  they  agree,  so  far  as  they  think  the  law 
permits  them  to  do,  "to  full  and  final  separation  and  dissolution 
of  the  marriage  relation."  They,  in  effect,  stipulate  that  all 
their  marital  responsibilities  shall  be  forever  ended.  It  is  diffi- 
cult to  see  by  what  process  of  reasoning  such  a  contract  can  be 
construed  to  be  anything  else  than  an  agreement  to  facilitate 
a  divorce,  or  an  attempt  to  put  an  end  to  the  marriage  status 
by  mutual  agreement  of  the  parties.  It  is  true  it  was  not  stipu- 
lated in  the  instrument  which  one  of  the  parties  was  to  institute 
the  divorce  proceedings  in  court,  but  that  appears  from  the  tes- 
timony. So  the  consideration  and  motive  which  induced  the 
parties  to  enter  into  and  execute  the  contract  appears  from  the 
evidence,  as  well  as  upon  the  face  of  the  instrument  itself. 

The  wife,  in  substance,  testified  that  before  the  execution 
"^^  of  the  contract  she  was  unwilling  to  have  a  divorce;  that  when 
given  to  understand  that  a  divorce  was  the  consideration  in  order 
for  her  to  get  anything  from  her  husband,  who  was  keeping 
himself  concealed  from  her,  she  refused  to  apply  for  one;  that 
she  then  employed  Thompkins  &  Alston,  as  her  attorneys,  to 
assist  her  in  procuring  a  settlement ;  that  finally,  through  a  mu- 
tual friend,  her  husband  offered  her  tlie  six  thousand  five  hun- 
dred dollars  mentioned  in  the  contract,  in  addition  to  the  other 
property  referred  to  therein;  that  upon  the  advice  of  her  counsel 
to  accept  it,  as  the  best  she  could  do  under  the  circumstances, 
and  fearing  the  mortgage  of  five  thousand  dollars  which 
was  han.ging  over  her,  and  which  might  lose  her  her  home,  she 
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accepted  the  offer,  with  the  agreement  that  she  was  to  file  suit 
for  divorce  at  once,  although  she  had  at  first  refused  to  do  so; 
and  that  the  next  day  after  the  execution  of  the  contract,  pur- 
suant to  and  in  fulfillment  of  the  agreement,  the  divorce  pro- 
ceedings were  instituted  by  her,  the  papers  for  which  had  been 
prepared  as  a  part  of  the  settlement.  The  witness  further 
stated:  "The  reasons  Judge  Thompkins  assigned  for  advising 
me  to  accept  the  offer  of  settlement  were  that  there  was  no  prop- 
erty belonging  to  Mr.  Palmer  in  the  state  that  we  could  attach; 
that  he  had  the  cash,  and  he  could  get  out  of  the  state,  and  I 
couldn't  get  service  on  him;  therefore  he  had  put  himself  in  a 
position  where  it  was  thought,  if  I  let  that  offer  go,  I  wouldn't ' 
get  anything  at  all.'^  As  to  much  of  this  and  other  similar  tes- 
timony, the  wife  is  corroborated  by  that  of  other  witnesses.  The 
witness  Alston,  speaking  with  reference  to  the  preparation  of 
the  papers  for  the  divorce  proceeding  before  the  consummation 
of  the  contract,  said :  "I  did  that  because  I  knew  there  would 
be  no  opposition  to  the  divorce,  as  l)ot]i  sides  wanted  it";  and 
then,  in  reference  to  the  question  of  the  settlement,  or  of  fight- 
ing the  case  in  the  courts,  the  witness  said,  "We  would  have 
fought  it  if  we  had  been  out  in  the  open,  and  if  he  had  been 
where  we  could  have  served  him."  That  a  divorce  was  in  the 
mind  of  at  least  the  husband  before  the  consummation  '^^  of 
the  contract  also  appears  from  a  letter  in  evidence,  written  by 
him  to  his  wife,  dated  July  14,  1899,  wherein,  after  informing 
her  that  he  had  disposed  of  all  his  property  and  would  leave 
the  state,  he  said :  "With  this  letter  let  all  communication  cease 
forever.  My  cousin  Hubert  will  re])rescnt  me  during  my  ab- 
sence. I  have  instructed  him  to  render  any  assistance  he  can 
\n  securing  a  divorce,  which  seems  to  be  the  best  thing  to  do 
under  the  existing  circumstances."  It  is  true,  the  witness  Cul- 
berson, who  was  the  "cousin  irul)ert"  mentioned  in  this  letter, 
and  the  husljand's  attorney,  at  first  testified  that  his  client  had 
left  him  "no  instructions  relative  to  a  divorce  proceeding  to  be 
instituted  by  his  Avife  or  himself,"  but  when  confronted  with  the 
letter  datod  Jnlv  19,  1899,  written  by  the  witness  to  :\rrs.  Pal- 
mer, wliorein  lie  said.  "He  [meaning  tlie  husband]  gave  me  no 
instructions  to  sue  for  a  divorce,  but  seems  to  think  that  was 
what  you'd  do  and  asked  me  to  aid  you  in  all  wavs  possilile  in 
event  yon  did,"  and  in  another  letter  to  her  dated  June  3.  ]Sn9, 
had  said,  "Of  course  a  divorce  is  inevitable,  and  after  the  sottle- 
ment  is  made,  if  it  can  be  made,  the  next  question  would  be 
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where  the  divorce  proceedings  should  be  instituted" — he  ad- 
mitted that  his  client  had  instructed  him  to  assist  in  all  ways 
possible  to  secure  a  divorce. 

Further  reference  to  the  evidence  in  detail  would  be  useless, 
for,  like  upon  the  face  of  the  contract,  it  is  clearly  shown  by 
the  proof  tliat  the  procuring  of  a  divorce  was  in  the  minds  of 
the  parties  before  and  at  the  time  the  instrument  was  executed, 
and  was  a  moving  consideration.  The  fact  that  the  very  next 
day  after  the  execution  of  the  instrument  the  wife  instituted 
the  divorce  proceedings  is  significant,  as  tending  to  show  that 
she  endeavored  in  good  faith  to  comply  with  her  understanding 
of  the  agreement,  although,  as  seems  evident  from  a  careful 
perusal  and  consideration  of  the  evidence,  she  never  entered  into 
the  contract  voluntarily  but  simply  as  the  victim  of  circum- 
stances over  which  she  was  led  to  believe  she  had  no  control. 
The  record  "^  is  quite  convincing  to  the  mind  that  the  inten- 
tion of  the  husband  was  to  sever  all  marital  relations  existing 
between  him  and  his  wife,  and  that  the  wife  was  induced  through 
unfair  means  to  sign  the  agreement.  Such  being  the  case,  the 
contract  must  be  regarded  as  one  executed  for  the  purpose  of 
facilitating  the  procuring  of  a  divorce,  and  not  as  a  mere  sep- 
aration agreement.  It  amounts  to  a  mutual  agreement,  in 
writing,  of  the  husband  and  wife,  to  dissolve  the  marriage  and 
absolve  themselves  from  all  marital  obligations.  The  agree- 
ment, therefore,  being  one  calculated  or  intended  to  facilitate 
the  securing  of  a  divorce  a  vinculo  matrimonii,  is  contrary  to 
the  policy  of  the  law  and  is  void.  The  law  is  well  settled  that 
courts  will  refuse  to  enforce  any  contract,  as  against  public 
policy,  which  is  intended  to  promote  tlie  dissolution  of  the  mar- 
riage status:  Greenhood  on  Public  Policy,  41)0,  491.  When  that 
status  is  created  the  rights  involved  are  not  merely  private,  but 
they  are  also  of  public  concern.  The  social  system  and  wel- 
fare of  the  state  having  their  foundation  in  the  family,  the  state 
is  an  interested  party,  and  therefore  the  marriage  relations  can- 
not be  dissolved  except  through  the  sovereign  power.  It  is  true 
either  the  husband,  or  wife,  or  both,  may  violate  the  terms  and 
obligations  of  the  contract;  but  neither  one  nor  both  combined 
can  rescind  or  modify  it  except  as  provided  by  the  laws  of  the 
land.  This  subject  was  discussed  in  Hilton  v.  Eoylance,  23 
Utah,  129,  139,  69  Pac.  G60,  and  it  was  there  said:  '^'Marriage, 
strictly  speaking,  is  not  a  mere  civil  contract,  but  a  status  cre- 
ated by  contract :  1  Bishop  on  Marriage  and  Divorce,  sec.  34. 
It  is  true,  it  is  founded  in  consent  of  the  parties,  but  the  con- 
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sent  is  the  contract  because  of  which  the  status  is  created 
Marriage  differs  from  ordinary  contracts,  in  that  it  can  only 
exist  where  one  man  and  one  woman  are  legally  united  for  life, 
whereas  ordinary  civil  contracts  may  exist  between  two  or  more 
of  either  or  both  sexes  for  any  stipulated  time.  So  the  marriage 
relation  differs  from  other  contractual  relations,  in  that, 
"*"'  when  the  status  is  once  created,  the  state  becomes  an  in- 
terested party,  and  thereafter  the  marriage,  with  the  rights  and 
duties  assigned  by  the  law  of  matrimony,  is  not  subject,  as  to 
its  continuance,  dissolution,  or  effects,  to  the  mere  intention  and 
pleasure  of  the  contracting  parties.  The  marriage,  with  its 
privileges,  obligations,  rights,  and  duties,  which  are  or  may  be 
assigned  by  the  law  of  matrimony  for  the  establishment  of  fam- 
ilies and  the  multiplication  and  education  of  human  kind,  con- 
tinues during  the  life  of  the  parties,  and  no  dissolution  of  tbc 
status  can  be  effected  simply  by  the  mutual  consent  or  agree- 
ment of  the  parties.  It  is  regulated  and  controlled  and  can  be 
dissolved  only  through  the  sovereign  power  of  the  state  when- 
ever justice  to  either  or  both  parties  or  the  welfare  of  the  puljlic 
demands  it":  Norton  v.  Tufts,  19  Utah,  470,  57  Pac.  409. 

Moreover,  where,  as  appears  in  this  instance,  the  parties  agroo 
that  the  one  shall  bring  a  suit  to  dissolve  the  marriage,  and  that 
the  other  will  make  no  defense,  or  a  mere  nominal  defense. 
which  is  indicated  by  the  context,  the  agreement  becomes  col- 
lusive and  fraudulent,  and  is  without  validity.  A  contract  of 
this  character  may  be  regarded  not  only  as  conceived  in  fraud, 
but  as  a  fraud  upon  the  court,  and  it  comes  within  the  reason 
of  the  maxim,  "Ex  turpi  causa  non  oritur  actio."  Mutual 
agreement  of  a  male  and  female  who  are  of  the  requisite  age  and 
capacity  may  create  the  marriage  relation,  but  it  can  never  dis- 
solve it.  The  state  being  founded  upon  tlie  family,  so  high  is 
the  marriage  status  regarded  by  mankind,  so  necessary  is  its 
permanency  to  promote  the  public  welfare  and  private  morals, 
that  the  state,  to  every  marriage  contract  entered  into  within  its 
jurisdiction,  inakos  itself  a  partv,  in  the  sense  that  it  will  not 
]iermit  its  rescission  or  dissolution  except  for  a  cause  provided 
hx  law,  the  existence  of  wliich  is  to  be  ascertained  by  a  court 
of  cortipetont  juris^liction.  ujion  evidence  regularly  submitted,  in 
n  ]iroper  proceeding  instituted  in  good  faith  for  that  purpose. 
Tlie  parties  cannot  even  consent  to  a  decree  in  open  court,  nor 
=-ti]mlate  ^*^  as  to  the  facts.  Tlie  decree  must  be  based  on  ali-o- 
liito  proof.  The  welfare  of  Immanity,  the  intelligence  and  jiro- 
gross  of  the  human  race,  high  moral  and  social  ethics,  alike  de- 
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mand  this.  Any  other  method  or  device  by  which  the  contracting 
parties  attempt  to  sever  or  to  facilitate  the  severing  of  tlie  bonds 
of  matrimony,  in  the  eye  of  the  law^  contravenes  public  policy, 
is  regarded  as  contra  bonos  mores,  and  is  void  and  ineffectual. 
Therefore  a  contract  which  is  designed  to  facilitate  the  procure- 
ment of  a  divorce,  to  put  an  end  to  the  marriage  status,  and  ab- 
solve the  parties  from  all  their  marital  obligations,  imposed 
upon  them  by  the  law  of  matrimony,  cannot  be  enforced.  "As 
the  policy  of  the  law  is  to  preserve  intact  the  marriage,  if  pos- 
sible, all  requirements  which  have  for  their  object  or  which  con- 
template a  future  separation  between  husband  and  wife  are 
universally  held  illegal".  15  Am.  &  Eng.  Ency,  of  Law,  2d  ed., 
955.  In  1  Bishop  on  Marriage,  Divorce  and  Separation,  sec- 
tion 1261,  the  author  says :  "Since  the  law  makes  the  public 
a  party  to  every  suit  for  dissolution  or  separation,  and  forbids 
either  form  of  divorce  on  the  mutual  agreement  of  the  parties, 
or  on  the  connivance  of  one  of  them  to  the  other's  wrong,  any 
bargaining  between  them  for  a  future  separation  or  for  the  pro- 
curing of  a  divorce,  or  tending  to  the  like  end,  being  contrary 
to  the  law  and  legal  policy,  is  void."  In  Seeley's  Appeal,  56 
Conn.  202,  14  Atl.  291,  it  was  said:  "The  law  requires  husband 
and  wife,  in  their  relation  to  each  other,  to  perform  certain 
duties  and  refrain  from  committing  certain  wrongs.  Taking 
note  of  human  infirmity,  and  of  certain  failure  of  some  to  do  as 
it  requires,  or  to  refrain  from  doing  what  it  forbids,  it  makes 
possible  a  method  of  release  from  the  marriage  contract  upon 
proof  that  its  purpose  must  entirely  fail  of  accomplishment. 
Every  decree  of  divorce  must  rest  upon  proof  of  such  facts  as 
have  been  by  the  legislature  declared  to  be  sufficient  to  uphold 
it;  not  at  all  upon  considerations  as  to  rights  of  property;  not 
at  all  upon  the  wishes  or  agreements  of  the  parties.  Courts  Avill 
not  enforce  any  contract  which  ^''  is  the  price  of  consent  l\y 
one  party  to  the  marriage  relation  to  the  procurement  of  a 
divorce  by  the  other.  The  court  is  entitled  to  know  in  every 
case  whether  the  particular  marriage  tie  in  question  is  or  is  not 
of  sufficient  strength  to  bear  the  strain  to  which  the  law  has 
subjected  it."  So  in  Adams  v.  Adams,  25. Minn.  73.  it  was 
stated:  "The  authorities  are  uniform  in  holding  that  any  con- 
tract between  the  parties  having  for  its  object  the  dissohition 
of  the  marriage  contract,  or  facilitating  that  result,  such  as  an 
agreement  by  the  defendant,  in  a  pending  action  for  di^■orce, 
to  withdraw  his  or  her  opposition  and  to  make  no  defen>e.  is 
void,  as  contra  bonos  mores."     Likewise,  in  Phillips  v.  Thorp, 
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10  Or.  494,  it  was  said :  "So  strict  and  careful  are  courts  in  th© 
administration  of  this  justice,  out  of  regard  for  the  isublic 
morals  and  the  general  welfare  of  society,  that  they  will  esteem 
it  their  duty  to  interfere  upon  their  own  motion  whenever  it  ap- 
pears the  dissolution  is  souglit  to  be  effected  by  the  connivance- 
or  collusion  of  the  parties ;  and  all  contrivances  or  agreements 
having  for  their  object  the  termination  of  the  marriage  contract, 
or  designed  to  facilitate  or  procure  it,  will  be  declared  illegal 
and  void,  as  against  public  policy."  And  again  in  the  same 
case:  "An  unlawful  agreement,  it  is  said,  can  convey  no  rights 
in  any  court  to  either  party,  and  will  not  be  enforced,  in  law  or 
in  equity,  in  favor  of  one  against  the  other  of  two  persons 
equally  culpable."  In  Muckenburg  v.  Holler,  29  Ind.  139,  92 
Am.  Dec.  345,  it  was  observed :  "The  law  favors  marriage,  and 
cannot  therefore  sanction  contracts  intended  to  promote  its  dis- 
solution, by  lending  itself  to  their  enforcement.  We  know  of  na 
case  in  the  books  in  which  such  an  appeal  to  any  court  to  compel 
the  fulfillment  of  such  a  contract,  or  to  aAvard  damages  for  its 
breach,  has  been  successfully  made" :  1  Bishop  on  Marriage,  Di- 
vorce and  Separation,  sees.  76,  1312;  2  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  127;  Foote  v.  Nickerson,  70  N.  H.  496,  48  Atl. 
1088;  Beard  v.  Beard,  65  Cal.  354,  4  Pac.  229;  AVilde  v.  Wilde, 
37  Xeb.  891,  56  N.  W.  724;  Loveren  v.  Loveren,  106  Cal.  509, 
39  Pac.  4S  801 ;  Hamilton  v.  Hamilton,  89  111.  349 ;  Sayles  v. 
Sayles,  21  J^.  H.  312.  53  Am.  Dec.  208;  Stoutenburg  v.  Ly- 
lu-and,  13  Ohio  St.  228;  Baum  v.  Baum,  109  Wis.  47,  83  Am. 
St.  Eep.  854,  85  X.  W.  122 ;  Collins  v.  Collins,  Phill.  Eq.  (X.  C.) 
153,  93  Am.  Dec.  606;  Blank  v.  Nohl,  112  Mo.  159,  20  S.  W. 
477;  Friedman  v.  Bierman,  43  Hun,  387;  Simpson  v.  Simpson, 
4  Dana,  140;  Blank  v.  Nohl  (Mo.).  19  S.  W.  65;  Beldcn  v. 
Munger,  5  Minn.  211,  80  Am.  Dec.  407;  McKennan  v.  Phillips, 
6  Whart.  (Pa.),  571.  37  Am.  Dec.  438. 

It  will'  thus  be  seen  that,  viewed  and  tested  by  the  foregoing 
principles,  tbe  contract  in  controversy  clearly  contravenes  the 
policy  of  the  law  and  is  void.  oSTor  does  it  appear  that  tlie  con- 
«:ummation  of  the  transaction  was  the  result  of  fair  dealing. 
Tlie  conduct  of  the  husband  toward  his  wife  was  not  such  as 
to  stamp  it  with  fairness  and  justness.  That  the  execution  of 
the  instrument  by  the  wife  was  obtained  through  unfair  ad- 
vantage and  unwarranted  coercion  on  the  part  of  the  husband 
is  a  conclusion  irresistible  from  an  examination  of  the  evidence. 
His  consent  and  furnishing  of  the  means  for  his  wife  to  visit 
her  parents;  his  soiling  out  their  property  without  her  knowl- 
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ed^ge  or  assent,  and  leaving  the  state  with  the  property  in  cash, 
while  she  was  absent ;  his  instructions  to  his  attorneys  to  conceal 
his  whereabouts ;  his  keeping  his  wife  in  ignorance  of  the  value 
of  an  amount  obtained  for  the  property ;  his  threat  that  he  would 
never  return  to  the  state  while  the  one  whom  he  promised  to 
love,  protect,  and  support  was  in  it;  his  grossly  unequal  division 
of  the  property,  which,  with  the  assistance  of  her  father,  they 
had  accumulated  during  their  married  life — all  these  things, 
considered  with  the  fact  that  his  own  intemperate  habits,  and 
consequent  neglect  of  the  duties  he  owed  his  wife,  had  brought 
on  the  estrangement  then  existing  between  them,  savor  much  of 
the  fraudulent,  and  militate  strongly  against  the  fairness  and 
justice  of  the  transaction  which  culminated  in  the  contract. 
Not  only  the  law,  but  a  man's  most  sacred  honor,  as  well  as 
every  ^^  principle  of  justice  and  equity,  demands  that  he  treat 
his  wife  at  all  times,  and  under  all  circumstances,  respectfully, 
fairly,  openly.  Surely  nothing  less  was  due  her.  In  that 
trying  hour,  when  the  cloud  of  disappointment  and  adversity 
was  hanging  over  her,  when  she  was  to  attach  her  signature  to  an 
instrument  calculated  to  sever  an  alliance  which  had  been  made 
for  life,  she  had  a  right  to  see  her  husband  and  talk  with  him 
face  to  face,  and  he  had  no  right  to  conceal  himself  or  anything 
relating  to  their  affairs  from  her. 

The  record  in  this  case  is  such  as  impels  one  to  the  thought 
that  this  is  one  of  tbe  sad,  unfortunate  cases  where  liquor,  that 
prince  of  evil,  blasted  happy  hearts  and  destroyed  a  happy  liome. 

We  are  of  the  opinion  that  the  appellant  is  not  barred  of  her 
right  of  inheritance. 

Having  taken  tbe  view  that  the  contract  is  without  validity,  it 
is  unimportant  to  discuss  the  other  points  presented. 

The  judgment  must  be  reversed,  with  costs,  and  the  cause 
remanded  to  the  court  below,  with  directions  to  set  aside  the 
present  findings  of  fact  and  the  decree,  and  enter  findings  of 
fact  and  a  decree  in  accordance  herewith,  in  favor  of  the  ap- 
pellant.    It  is  so  ordered. 

Easkin  C.  J.,  and  McCart}^,  J.,  concur. 


Marriage  cannot  be  dissolved  by  the  simple  consent  or  agreement 
of  the  parties;  it  can  be  dissolved  only  thronijh  the  sovereifrn  power 
of  the  commonwealth:  Hilton  v.  Eoylance,  25  Utah.  129,  95  Am.  St. 
Eep.  821,  69  Pac.  6.60.  A  contract  havinsr  for  its  ohijeet  the  dissolu- 
tion of  a  marriage  is  against  public  policy  and  void.  Hence,  it  is 
held  that  an  agreement  to  withdraw  opposition  to  divorce  proceed- 
ings cannot  form  a  valid  consideration  fur  -d.  promissory  note:   Sayles 
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V.  Savles,  21  N.  H.  312,  53  Am.  Dec.  208.  And  a  contract,  the  con- 
sideration of  -n-hieh  is  that  the  wife  shall  not  appear  in  a  suit  for  a 
divorce  nor  claim  alimony,  is  held  void  in  Belden  v.  Hunger,  5  Minn. 
211,  80  Am.  Dec.  407.  And  an  agreement  made,  pending  her  appli- 
cation for  a  divorce,  that  when  the  divorce  is  granted  she  will  pay 
a  certain  amount  for  improvements  made  by  her  husband  on  her  landa 
during  marriage,  is  held  void  in  Muckeuburg  v.  Holler,  29  Ind.  139, 
92  Am.  Dec.  345,  See,  also,  ("o  lins  v.  Tollius,  Phiil.  Eq.  153,  93  Am. 
Dec.    606;    McKennan    v.    Phillips,    6    ^Miart.  571,  37  Am.  Dec.  438. 

Judicial  Comity  does  not  require  the  courts  of  one  state  to  enforce,, 
in  contravention  of  its  own  law.  policy,  or  morals,  the  laws  of  other 
states  or  contracts  there  made:'  Commonwealth  etc.  Ins.  Co.  v.  Hayden, 
60  Xeb.  636,  83  Am.  St.  Eep.  545,  83  N.  W.  922;  Bartlett  v.  Collins, 
109  Wis.  477,  83  Am.  St.  Eep.  928,  85  N.  W.  703;  McGinnis  v.  Mis- 
souri Car  etc.  Co.,  174  Mo.  225,  97  Am.  St.  Eep.  553,  73  S.  W.  586; 
People  v.  Martin,  175  N.  Y.  315.  96  Am.  St.  Eep.  628.  67  X.  E.  589; 
Dearing  v.  McKinnan  etc.  Hardware  Co.^  165  N.  Y.  78,  80  Am.  St. 
Eep.  708,  58  N.  E.  773. 


MUXZ  V.   STANDARD  LIFE  AND  ACCIDENT  IXSUli- 
ANCE  COMPANY. 

[26  Utah,  69,  72  PaC.  182.] 

INSURANCE,  LIFE— Proof  of  Death— Reasonable  Time.— Tf 
a  life  insurance  policy  requires  proof  of  death  to  be  furnished  within 
two  months  thereof,  in  default  of  which  all  claims  under  the  policy 
shall  be  forfeited,  such  requirement  is  a  condition  subsequent,  and  is 
complied  with  by  a  submission  of  proof  of  death  within  a  reasonable 
time  after  knowledge  thereof,  and  of  the  existence  of  the  policy, 
under   all   the   cirfutiistances   of   the   particular   case.      (p.   832.) 

INSURANCE,  LIFE— Notice  of  Accident  and  Proof  of  Death. 
Although  a  life  iusuranc'e  policy  provides  that  the  insurer  must  be 
given  notice  of  the  accident  to,  and  proof  of  the  death  of,  the  in- 
sured within  a  specified  time  thereafter,  or  the  policy  will  be  for- 
feited, yet  a  beneficiary  who  is  in  ignorance  of  such  death,  and  the 
existence  of  the  policy  complies  with  such  conditions,  if  within  a 
reasonable  time  after  obtaining  knowledge  of  such  death  and  the 
existence  of  the  policy,  he  gives  the  insurer  notice  of  the  accident 
and    proof   of    the    death,      (p.    834.) 

]\r.  E.  Wilson  and  J.  H.  Ryckman,  for  the  appellant. 

E.  A.  Silberstein,  for  the  respondent. 

''^  BATJTCH.  J.  This  action  was  brought  to  recover  the 
amount  claimed  to  be  due  on  an  accident  insurance  policy  issued 
by  the  defendant  company  to  Charles  Meyer,  the  deceased, 
whose  estate  the  plaintiff  was  appointed  to  administer. 

The  facts,  as  set  out  in  the  amended  complaint,  are  that 
Charles  Meyer  was  insured  in  the  defendant  company,  by  an 
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accident  policy,  for  five  hundred  dollars,  issued  on  or  about 
May  16,  1899;  that  on  June  29,  1900,  Meyer  was  accidentally 
and  instantly  killed  at  or  near  Kemmerer,  Wyoming;  that  de- 
ceased was  unmarried,  and  left  surviving  him  no  friends  or  rela- 
tives, except  the  plaintiff,  his  cousin,  who  was  then,  and  ever  since 
has  been,  a  resident  of  Salt  Lake  City,  Utah ;  that  said  town  of 
Kemmerer  is  two  hundred  and  thirty-four  miles  from  Salt  Lake 
City;  that  plaintiff  learned  of  the  death  of  Meyer  for  the  first 
time  in  October  1,  1900;  that,  by  reason  of  plaintiff  being  in 
poor  circumstances  financially,  she  was  unable  to  have  his  body 
disinterred  and  brought,  with  his  personal  effects,  to  Salt  Lake 
City;  that  on  or  about  February  15,  1901,  plaintiff  procured  the 
personal  effects,  including  said  insurance  policy,  prior  to  which 
date  the  existence  of  said  policy  was  not  known  to  her;  that  on 
February  23,   1901^   she  gave  notice  to  the  defendant  of  said 
Meyer's  death,  ''*  and  made  demand  for  payment  of  said  policy, 
which  demand  was  refused  by  the  defendant,  because  notice  had 
not  been  sent  to  defendant,  and  no  proof  of  death  had  been 
made,  within  two  months  after  the  death;  that  as  soon  as  plain- 
tiff was  able  to  procure  legal  assistance  to  that  end,  to  wit,  May 
1,  1901,  she  procured  and  sent  defendant  due  proofs ;  and  that 
thereupon  pa^anent  of  the  policy  was  again  refused,  because  the 
proofs  were  not  made  within  the  specified  time.     It  is  then 
alleged  that  ]\Ieyer  duly  conformed  and  complied  with  all  the 
provisions  of  the  policy;  that  the  policy  was  in  force  and  effect 
at  the  time  of  his  death ;  that  she  was  duly  appointed  adminis- 
tratrix of  his  estate  in  May,  1901,  by  the  district  court  of  Salt 
Lake  county.     Judgment  was  demanded  in  the  sum  of  five  hun- 
dred dollars.     To  this  amended  complaint  the  defendant  de- 
murred, on  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.     The  demurrer  was  sustained,  and, 
the  plaintiff  failing  to  amend  her  complaint  witliin  ten  davs, 
as  ordered  by  the  court,  judgment  was  entered  for  the  defend- 
ant, and  the  plaintiff  has  appealed  to  tliis  court. 

The  appellant  contends  that  the  complaint  states  a  good  cause 
of  action,  and  that  the  court  erred  in  sustaining  the  demurrer. 
The  defense  is  based  upon  the  ground  that  there  was  neithci" 
notice  of  the  fatal  accident  given,  nor  proof  of  death  furnished 
to  the  company,  within  the  time  limited  by  the  policy.  Tlie 
policy,  so  far  as  material  here,  provides:  "Immediate  written 
notice  shall  be  given  to  the  company  at  Detroit,  Michigan,  of 
any  accident  and  injury  or  sickness  for  which  claim  is  made, 
with  full  particulars  thereof,  and  full  name  and  address  of  the 
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insured.  Direct  and  positive  proof  of  death  ....  must  also 
be  furnished  to  said  company,  at  Detroit,  Michigan,  within  two 
months  from  the  time  of  death,  ....  else  all  claims  based 
thereon  shall  be  forfeited."  If,  under  all  circumstances,  those 
provisions  must  be  literally  complied  with,  then  the  defense  in 
this  case  is  well  founded,  for  it  is  not  controverted  that  ''^  no 
immediate  notice  of  the  accident  was  given,  and  that  no  proof 
of  death  was  made  within  two  months  of  the  death.  The  pro- 
visions are  such  as  are  usually  contained  in  insurance  policies, 
and  if  they  were  to  be  rigidly  enforced,  no  matter  how  unusual 
or  peculiar  the  circumstances  of  a  particular  case,  then,  indeed, 
they  would  prove  a  pitfall  or  snare  to  the  unwary.  They  are 
intended,  however,  for  no  such  purpose.  They  constitute  con- 
ditions subsequent,  and,  as  said  in  Brown  v.  Accident  Assn., 
18  Utah,  2G5,  272,  55  Pac.  63,  by  this  court:  "Doubtless  the 
purpose  of  such  conditions  in  a  policy  is  to  afford  the 
insurer  an  opportunity  within  a  reasonable  time  after  the 
occurrence  to  inquire  into  the  cause  of  the  accident,  and  ascer- 
tain the  surrounding  facts  and  circumstances  while  fresh  in  the 
memory  of  witnesses,  so  as  to  determine  whether  or  not  liability 
under  the  contract  exists.  The  condition  in  the  policy,  requiring 
notice  to  be  given  within  a  specified  time,  with  full  particulars 
of  the  accident,  operates  upon  the  contract  of  insurance  only 
after  the  fact  of  the  accident.  It  is  a  condition  subsequent,  and 
must  therefore  receive  a  reasonable  and  liberal  construction  in 
favor  of  the  beneficiary  under  the  contract." 

In  the  case  at  bar,  the  beneficiary  was  not  aware  of  the  death 
of  the  insured  until  about  three  months  after  it  occurred,  was 
distant  two  hundred  and  thirty-four  miles  from  the  place  of  the 
accident  and  death,  and  was  not  aware  of  the  existence  of  the 
policy  until  over  seven  months  after  the  fatal  occurrence.  Be- 
ing thus  isrnorant  of  those  tilings,  how  could  she  comply  literally 
with  the  terms  of  the  policy  as  to  notice  and  proof?  ITow  could 
slie  give  "full  particulars"  of  an  accident  the  occurrence  of  which 
was  not  within  her  knowledge,  or  the  "full  name  and  address 
of  the  insured"  when  she  knew  nothing  of  the  insurance?  We 
cannot  assume  that  tbe  parties  to  the  insurance  contract  in- 
tended such  al)>iirditi(>s.  The  contracting  parties  doubtless  in- 
tended that  notice  and  proof  should  be  furnished  at  the  earliest 
practicable  time  after  the  happening  of  an  accident  and  injurv 
for  ''*'*  whicli  liability  would  be  claimed,  so  that  the  real  facts 
of  tbe  case  could  be  ascertained  l)y  the  insurer  before  time  had 
effaced  them  from  the  memory  of  witnesses.     The  word  *"ini- 
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mediate,"  under  such  circumstances  as  are  disclosed  in  this  rec- 
ord, cannot  be  construed  as  excluding  all  intervening  time  be- 
tween the  occurrence  of  the  death  and  the  giving  of  notice. 
It  does  not,  by  any  fair  construction  of  the  policy,  mean  in- 
stantly, but  "immediate  notice"  means  notice  within  a  reason- 
able time,  under  all  the  circumstances  of  each  particular  case, 
and  no  doubt,  ordinarily,  unless  tliere  are  circumstances  excus- 
ing delay,  the  notice  should  be  given  at  once.  It  would,  how- 
ever, be  both  an  unreasonable  and  unfair  interpretation  to  hold 
that,  as  used  in  the  policy,  the  word  "immediate"  required  the 
doing  of  a  thing  impossible  for  the  beneficiary  to  do.  Such 
provisions  must  receive  reasonable  construction  in  favor  of  the 
beneficiary. 

May,  in  his  work  on  Insurance,  volume  2,  section  462,  says: 
"If  the  notice  be  required  to  be  'forthwith,'  or  '^as  soon  as  pos- 
sible,' or  'immediately,'  it  will  meet  the  requirement  if  given 
with  due  diligence  under  the  circumstances  of  the  case,  and 
without  unnecessary  and  unreasonable  delay,  of  which  the  jury 
are  ordinarily  to  be  the  judges.  To  give  the  word  a  literal  in- 
terpretation would  in  most  cases  strip  the  insured  of  all  hope 
of  indemnity,  and  policies  of  insurance  would  become  practi- 
cally engines  of  fraud." 

In  Kentzler  v.  American  Mut.  Ace.  Assn.,  88  Wis.  539, 
43  Am.  St.  Eep.  934,  60  N.  W.  1002,  it  was  said:  "In  case 
of  an  injury  or  disability  not  resulting  in  death,  such  notice 
aff orris  the  association  an  opportunity  to  ascertain  the  exact 
condition  of  the  person  and  apply  the  most  effectual  remedy. 
But  in  case  of  death  there  can  be  no  remedy,  and  the  only  object 
of  the  notice  is  to  secure  evidence  of  identity.  \Miat  is  meant 
by  giving  notice  'immediately  after  the  accident  occurs'?  Does 
it  mean,  in  the  language  of  "Webster:  'In  an  immediate  manner; 
without  intervention  '"'*  of  anything;  ....  without  interval 
of  time;  without  delay;  instantly'?  If  the  contract  is  to  be  thus 
literally  construed,  compliance  by  the  beneficiary  would  seldom 
be  possible.  But  courts,  looking  at  the  substance  of  contracts 
and  statutes,  have,  during  the  last  two  centuries,  repeatedly  de- 
clared that  ^thc  word  "immediately,"  although  in  strictness  it 
excludes  all  mean  times,  yet,  to  make  good  the  deeds  and  intents 
of  parties,  it  shall  be  construed  such  convenient  time  as  is  rea- 
sonably requisite  for  doing  the  thing.'  " 

So,  in  Soloiuon  v.  Continental  Fire  Ins.  Co.,  160  X.  Y.  595, 
72  Am.  St.  Eep.  707,  55  N.  E.  279,  where  the  plaintiff  did  not 
obtain  the  policy  until  about  fifty  days  after  the  fire,  and  was 
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not  aware  of  its  contents,  it  was  said:  "Whether,  under  all  the 
circumstances,  immediate  notice  was  given  within  the  meaning 
of  the  policy,  wlien  fairly  construed,  was  the  question  to  be 
determined  in  this  case.  The  word  'immediate,'  like  'forth- 
with,* does  not  mean  instantly,  but  immediate  notice  is  notice 
within  a  reasonable  time.  In  determining  what  was  a  reason- 
able time,  it  was  necessary  for  the  referee  to  take  into  considera- 
tion the  situation  of  the  plaintiff  and  all  the  circumstances  by 
which  he  was  surrounded.  If  they  justify  him  in  finding  that 
the  plaintiff  used  due  diligence  in  discovering  the  policy,  in 
ascertaining  what  it  required,  and  in  preparing  and  serving  the 
notice  of  loss,  then  the  referee  was  justified  i:i  determining  t'lat 
the  notice  was  sufficient  under  the  provisions  of  the  })olicy": 
McFarland  v.  Accident  Assn.,  124  Mo.  204,  27  S.  W.  436;  Kon- 
rad  V.  Casualty  etc.  Co.,  49  La.  Ann.  636,  21  South.  721 ;  Eich- 
ardson  v.  End,  43  Wis.  316. 

In  this  case  there  is  no  question  that  all  the  conditions  of  the 
policy  were  complied  with  by  the  deceased  up  to  the  time  of  his 
death.  Those  were  conditions  precedent  for  the  purpose  of  con- 
tinuing the  policy  in  force  and  effect,  and  to  them  a  more  strict 
rule  of  construction  is  applicable.  But  where  precedent  con- 
ditions were  all  performed,  courts  are  not  inclined,  by  ''^  a  very 
harsh  and  technical  construction,  to  deprive  the  beneficiary  of 
the  benefit  of  a  liability,  because  of  a  failure  to  do  an  impossible 
thing  which  was  never  in  the  minds  or  contemplation  of  the  con- 
tracting parties.  Forfeitures  are  not  favored  in  law,  and  will 
not  be  aided  by  interpretation. 

Such  a  defense  as  the  one  herein  is  purely  technical. 

The  risk  of  the  insurer  was  neither  increased  nor  in  any  way 
jeopardized  by  the  failure  oC  the  beneficiary  to  comply  literally 
with  conditions  of  which  she  had  no  knowledge.  The  defendant 
received  the  consideration  for  the  indemnity  as  provided  in  the 
contract,  and  it  has  no  cause  to  complain  if  the  harsh  and  tech- 
nical meaning  which  it  now  seeks  to  place  upon  the  conditions 
a-  to  notice  and  proof  of  loss  bo  rejected.  The  construction 
thus  put  upon  the  conditions  in  question  secures  to  the  defend- 
ant every  advantage  and  benefit  to  which  it  is  entitled,  and 
which  was  intended  by  the  provisions  of  the  policy.  In  sucli 
a  case,  and  under  such  circumstances,  the  beneficiary  is  not 
required  to  do  wliat  amounts  to  an  impossibility,  but  must  per- 
form the  conditions  sul)se(|uent  within  a  reasonable  time  after 
obtaining  knowledge  of  the  existence  of  the  policy,  or  after  such 
knowledge  could,  by  the  exercise  of  due  diligence,  have  been 
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obtained.  Up  to  the  time  of  the  knowledge  of  the  accident  and 
discovery  of  the  policy,  such  a  beneficiary  is  not  in  default,  and 
if  after  that  he  gives  notice  of  the  accident  and  proof  of  death 
within  a  reasonable  time,  or  within  the  time  limited  in  the 
policy,  it  will  be  a  compliance  with  the  intention  and  require- 
ments of  his  contract.  Beiove  that  time  it  is  impossible  for  him 
to  furnish  proof  of  the  particulars  and  circumstances  surround- 
ing the  accident,  required  by  the  policy,  and  to  hold  that,  be- 
cause of  the  failure  to  do  so,  his  rights  under  the  contract  were 
forfeited,  would  be  alike  unfair  and  unjust. 

In  Woodmen  Accident  Assn.  v.  Pratt,  62  Neb.  673,  87  N.  W. 
546,  it  was  said :  "When  a  time  is  fixed  in  a  policy  of  accident 
insurance  for  the  '^^  giving  of  notice  of  an  accident  and  injury 
resulting  therefrom  for  which  indemnity  is  claimed,  with  the 
particulars  thereof,  which  is  reasonable  in  its  character,  this  will 
be  regarded  as  a  condition  precedent  to  be  complied  with  before 
recovery  can  be  had ;  but  when,  because  of  circumstances  and 
conditions  surrounding  the  transaction,  obstacles  or  causes  exist 
preventing  and  rendering  impossible  the  performance  of  the  act 
within  the  time  stipulated,  the  act  may  be  performed  thereafter, 
and  the  beneficiary  will  be  excused  for  the  failure,  if  done  with- 
in a  reasonable  time,  or  within  the  time  stipulated  after  the 
obstacle  or  cause  preventing  prior  compliance  ceases  to  exist; 
the  question  of  the  sufficiency  of  the  excuse  offered  and  the  rea- 
sonableness of  the  time  in  which  the  act  is  performed  to  be 
determined  according  to  the  nature  and  circumstances  of  each 
individual  case,  the  beneficiary  in  all  cases  being  required  to 
act  with  due  diligence  and  without  laches  on  his  part." 

So,  in  McElroy  v.  John  Hancock  Life  Ins.  Co.,  88  Md.  137, 
71  Am.  St.  Eep.  400,  41  Atl.  112,  referring  to  the  conditions 
of  a  policy  requiring  notice  and  proof  within  a  time  limited,  the 
court  said:  "It  is  perfectly  clear  that  the  rule  was  made  for 
the  ordinary  cases  where  the  existence  of  the  policy  and  the 
death  of  the  insured  are  known,  or  might  or  should  be  known, 
in  time  to  comply  with  the  rule.  It  cannot  reasonably  be  sup- 
posed that  the  holder  of  the  policy  could  be  required  to  give 
proof  of  a  fact  of  which  he  was  himself  ignorant.  'To  decide 
that  one  was  not  duly  diligent,  and  that  he  lost  his  right  as 
beneficiary  because  he  did  not  give  notice  of  a  policy  of  which 
he  knew  nothing,  would  be  more  strict  and  exigent  than  in  our 
opinion  the  language  of  the  policy  requires.  There  was  timely 
notice  given  after  the  fact  of  insurance  came  to  the  knowledge 
of  the  plaintiff.     This  delay  in  finding  the  policy  was  not  strange 
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and  unexceptional.  On  the  contrary,  it  appears  to  have  been 
entirely  consistent  with  good  f  aith.-* " 

In  Tripp  v.  Provident  Fund  Soc,  140  N".  Y.  23,  '^'^  37  Am. 
St.  Eep.  529,  35  N".  E.  316,  it  was  observed:  "The  plaintiff  was 
the  widow  of  the  deceased,  and  the  beneficiary  named  in  the 
certificate.  She  was  the  only  party  interested  in  the  enforce- 
ment of  the  contract  and  who  could  ,give  the  notice,  and  she 
could  not  give  it,  within  the  meaning  of  the  condition,  until  she 
had  knowledge  of  the  facts  which  she  was  bound  to  communicate. 
To  hold  that  plaintiff  was  bound  to  give  notice  of  the  death  of 
her  husband,  with  full  particulars,  before  she  had  any  knowl- 
edge of  the  facts,  would  be  to  require  her,  by  a  technical  and 
literal  construction,  to  do  an  impossible  thing,  which  was  not 
within  the  intention  of  the  parties  when  the  contract  was 
made":  Phillips  v.  Benevolent  Society,  120  Mich.  142,  79  N. 
W.  1;  Insurance  Cos.  v.  Boykin,  12  Wall.  433;  McXally  v.  Phoe- 
nix Ins.  Co.,  137  N.  Y.  389,  33  N.  E.  475;  Carpenter  v.  German- 
American  Ins.  Co.,  135  N.  Y.  298,  31  N".  E.  1015;  Globe  Acci- 
dent Ins.  Co.  V.  Gerisch,  163  111.  625,  54  Am.  St.  Rep.  486,  45 
X.  E.  563 . 

That  the  beneficiary  in  this  cas^  acted  with  dne  rliligoriee 
after  the  discovery  of  the  policy,  we  think  is  clear  from  the 
facts  alleged  in  the  complaint,  which,  for  the  purposes  of  this 
decision,  must  be  assumed  to  have  been  admitted  to  be  true 
by  the  filing  of  the  demurrer.  The  notice  of  the  accident  and 
proof  of  death,  with  the  particulars  required,  appear  to  have 
been  given  and  furnished  within  a  reasonable  time  after  she 
obtained  the  policy  and  learned  that  she  was  entitled  to  the 
benefit.  As  the  policy,  in  the  event  of  death,  was  payable  to 
the  insured's  estate,  executors,  or  aduiinistrators,  it  l)ocame  nec- 
essary for  her  to  be  appointed  administratrix  before  she  could 
proceed  in  a  lawful  manner,  and  this  necessarily  caused  some 
delay.  Considering  the  facts  and  circumstances,  however,  we 
cannot  say  that,  under  our  laws,  she  was  guilty  of  laches  in  se- 
curing her  appointment  as  administratrix,  or  in  furnishing 
the  company  the  necossnry  proofs  or  in  instituting  this 
suit.  AMiere  such  a  policy  contains  an  agreement  on  the  part 
of  the  insurer  that,  in  the  event  of  the  death  of  the  insured, 
''*  the  indemnity  shall  be  paid  to  his  legal  representatives,  the 
conditions  subsequent  as  to  notice  and  proof  within  a  certain 
time  must  not,  in  the  absence  of  express  language  to  that  effect, 
be  held  to  apply  to  them.  If  they  act  without  unreasonable 
delay,  it  is  sufficient;  Globe  Accident  Ins.  Co.  v.  Gerisch,  163 
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111.  625,  54  Am.  St.  Rep.  486,  45  N,  E.  563;  Providence  Life 
Ins.  &  Inv.  Co.  v.  Baum,  29  Ind.  236.  We  are  of  the  opinion 
tliat  the  complaint  states  a  cause  of  action,  and  that  the  de- 
murrer was  erroneously  sustained. 

The  judgment  must  therefore  be  reversed,  with  costs,  and  the 
cause  remanded,  with  directions  to  the  court  below  to  overrule 
the  demurrer  and  proceed  in  accordance  herewith.  It  is  so 
ordered. 

Baskin,  C.  J.,  and  McCarty,  J,,  concur. 


Conditions  in  Policies  of  Insurance  as  to  the  time  of  giving  notice 
of  loss,  accident,  or  death  are  construed  reasonably  and  most  strongly 
against  the  insured.  If  the  condition  is  that  the  notice  must  be 
given  immediately  or  forthwith,  it  is  necessary  only  that  due  dili- 
gence be  exercised  and  notice  given  within  a  reasonable  time,  re- 
gard being  had  to  the  circumstances  surrounding  the  case:  Wood- 
men Accident  Assn.  v.  Pratt,  62  Neb.  673,  87  N.  W.  546,  89  Am.  St. 
Eep.  777,  and  cases  cited  in  the  cross-reference  note  thereto;  Ward 
V.  Maryland  Casualty  Co.,  71  N.  H.  262,  93  Am.  St.  Eep.  514,  51  Atl. 
900;  Horsfal  v.  Pacific  Mut.  Life  Ins.  Co.,  32  Wash.  132,  98  Am.  St. 
Kep.  846,  72  Pac.  1028.  A  condition  requiring  notice  of  death 
within  ninety  days  does  not  defeat  the  claims  of  a  beneficiary  wTio 
does  not  know  of  the  death  until  over  a  year  thereafter,  but  who 
notifies  the  insurer  at  once  upon  acquiring  the  knowledge:  McElroy 
V.  Hancock  etc,  Ins.  Co.,  88  Md,  137,  71  Am.  St.  Kep.  400,  41  Atl. 
112.  See,  in  this  connection,  Matthews  v.  American  Central  ins. 
Co.,  154  N.  Y.  449,  61  Am.  St.  Kep,  627.  48  N.  E.  751. 


HOGGA^  V,  CAHOO>T. 
[26  Utah,  444,  73  Pac.  512.] 

AGENCY— Tort  of  Agent — Indemnity  from  Principal — Plead- 
ing.— If  plaintiff  alleges  that  defendant  appointed  him  as  his  agent 
to  take  certain  goods  and  transport  them  to  a  particular  place, 
which  he  did  without  knowing  that  his  act  constituted  a  tort,  and 
acting  in  good  faith  on  the  defendant's  representation  that  such 
taking  was  lawful  and  proper,  and  that  thereafter  a  third  person 
recovered  judgment  against  him  for  such  act  of  taking,  which  judg- 
ment he  was  compelled  to  pay,  together  with  expenses  of  litigation, 
and  that  defendant  refused  to  reimburse  him  upon  demand,  his  com- 
plaint states  a  cause  of  action,  and  is  not  subject  to  general  demur- 
rer on  the  ground  that  indemnity  cannot  be  recovered  between  joint 
tort-feasors.      (li.    839.) 

AGENCY — Tort  of  Agent — Indemnity  from  Principal. — If  an 
agent  acts  in  good  faith  for  his  principal  under  the  hitter's  direc- 
tion relying  upon  his  representations  that  the  transaction  is  lawful, 
and 'it  is  not  manifestly  unlawful,  the  law  implies  indemnity  from 
the  principal  to  the  agent,  for  damages  of  third  persons,  and  if,  aa 
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the  result  of  acts  so  performed,  the  agent  is  mulcted  in  damages, 
the  principal  must  respond  to  the  agent  therefor,  as  well  as  for  tho 
necessary  expenses  incurred  in  resisting  the  claims  of  third  persons' 
who  were  injured  in  the  transaction,     (pp.  840,  841.) 

AGENCY — Tort  of  Agent  —  Indemnity  —  Venue. — If  a  prin- 
cipal and  agent  reside  in  one  County  and  the  agent  commits  a  tort 
in  another  county  by  there  seizing  property  of  a  third  person  and 
bringing  it  into  the  county  of  the  residence  of  his  principal,  under 
the  latter 's  direction  and  acting  on  his  representations  and  in  good 
faith,  such  ageut,  in  the  event  of  being  compelled  to  pay  a  judgment 
recovered  by  such  third  person,  is  entitled  to  bring  an  action  to  re- 
cover indemnity  from  his  principal  in  the  county  where  both  agent 
and  principal  reside,  and  where  the  main  facts  of  such  cause  of  ac- 
tion arose,     (p.   842.) 

L.  Larson,  for  the  appellant. 

W.  K.  Eeid,  for  the  respondent, 

44^  BARTCII,  J.  This  action  was  commenced  in  the  dis- 
trict court  of  Sanpete  county  on  November  9,  1901,  to  recover 
from  the  defendant  the  sum  of  two  hundred  and  ninety  dol- 
lars and  thirty-five  cents  and  interest,  alleged  to  be  due 
on  an  implied  contract  of  indemnity.  It  was  alleged  in 
the  complaint,  substantially,  that  on  October  4,  1896,  at 
Manti  City,  Sanpete  county,  Utah,  the  defendant  constituted 
and  appointed  the  plaintiff  his  agent  specially  to  go  to  tlie 
city  of  Payson,  Utah  county,  Utah,  and  take  possessiou  of,  and 
bring  to  said  Manti  City,  certain  goods  and  chattels  upon  which 
the  defendant  held  a  chattel  mortgage;  that  afterward  on  tlie 
fifth  day  of  October,  1898,  at  said  city  of  Payson,  while  he  was 
acting  in  the  capacity  of  agent  for  defendant  as  aforesaid,  and 
at  the  special  instance,  request,  and  direction  of  defendant, 
the  plaintiff  took  possession  of  said  chattels  and  conveyed  tlie 
same  to  said  IManti  City;  that  then,  at  Manti  City,  the  de- 
fendant ratified  the  taking  of  the  goods  and  chattels;  that  at 
the  time  they  were  so  taken  the  plaintiff  did  not  know  that  such 
taking  was  a  tort,  he  acting  in  good  faith  as  the  agent  of  the 
defendant,  and  upon  tlie  faith  of  the  representations  and  as- 
surances of  defendant  that  such  taking  was  lawful  and  proper ; 
that  afterward  one  S.  S.  Jolmson  instituted  suit  against  the 
plaintiff  in  the  district  court  of  Utah  county,  and  on  the  second 
day  of  Marcli,  1899,  recovered  judgment  against  the  plaintiff 
for  the  sum  of  tliree  hundred  dollars,  besides  costs  of  suit, 
amounting  to  thirteen  dollars  and  ninety  cents,  all  of  which 
damages  and  costs  were  collected  from  him;  that  in  addition 
thereto  plaintiff  was  compelled  to,  and  did,  pay  ^40  flfty  dollars 
to    his  attorney    for    defending    him    in    that    action,  twelve 


Ang.  1903.]  HoGGAN  v.  Cahoon.  839 

dollars  reporter's  fees,  and  forty-seven  dollars  for  the  trans- 
portation of  the  goods  and  chattels  from  the  city  of  Payson  to 
Manti  City,  all  of  which  expenses  were  incident  to  said  litiga- 
tion; that  the  defendant  had  due  notice  of  the  pendency  of 
the  action,  the  rendition  of  the  judgment,  and  the  collection 
thereof  from  plaintiff;  that  the  judgment  and  said  expenses 
and  the  payment  thereof  resulted  from  the  taking  of  the  goods 
and  chattels;  that  the  plaintiff  and  defendant  were  both 
domiciled  in  Manti  City  at  the  time  of  the  institution  of  the 
agency,  and  at  all  times  thereafter,  up  to  and  including  the 
date  upon  which  this  suit  was  commenced;  that  plaintiff  has 
at  divers  times  demanded  of  defendant,  at  Manti  City,  payment 
of  the  damages  and  losses,  and  that  the  defendant  every  time, 
upon  demand  made,  failed  and  refused  to  pay  the  same,  or  any 
part  thereof,  except  one  hundred  and  thirty-three  dollars  and 
fifty  cents,  and  still  does  refuse  and  fail  to  pay  the  damages 
and  losses,  by  means  whereof  plaintiff  has  been  injured  in  the 
sum  of  two  hundred  and  ninety  dollars  and  thirty-five  cents. 
For  this  sum  judgment  was  demanded.  To  this  complaint 
the  defendant  interposed  a  demurrer,  as  follows :  "1.  That  this 
court  has  no  jurisdiction  of  the  subject  matter  of  said  action, 
in  this :  That,  if  any  cause  of  action  exists  in  favor  of  said 
plaintiff  and  against  said  defendant,  that  said  cause  of  action 
arose  in  Utah  county,  state  of  Utah,  and  not  in  Sanpete  county, 
or  anywhere  within  the  jurisdiction  of  this  court;  2.  That 
said  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.^^  Upon  the  hearing  of  the  demurrer,  the 
court  decided  against  the  plaintiff  upon  both  grounds,  and  dis- 
missed the  action. 

We  will,  in  the  first  instance,  consider  the  question  whether 
the  complaint  states  a  cause  of  action.  The  appellant  insists 
that  facts  sufficient  are  stated  to  constitute  a  case  for  indemnity, 
witliin  the  exceptions  to  the  rule  refusing  indemnity  between 
joint  tort-feasors.  For  the  purpose  of  this  decision,  the  judg- 
ment appealed  from  having  been  rendered  upon  demurrer,  the 
facts  alleged  in  the  complaint  must  be  assumed  to  *^'  be  true. 
Therefrom  it  appears  that  the  defendant  appointed  the  phiintiff* 
as  his  agent  for  the  purpose  of  transacting  certain  specific 
business,  which  was  to  take  into  possession  certain  goods  and 
chattels,  and  transport  them  to  a  particular  place  named.  The 
agent  proceeded  to,  and  did,  transact  the  business  of  the  agency 
at  the  special  instance  and  under  the  direction  of  his  princij);!,  . 
and,  although  the  goods  and  chattels  were  covered  by  a  mort- 
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gage  held  by  the  principal,  the  agent  was  not  aware  that  the 
taking  and  carrying  away  of  them  as  directed  by  the  principal 
constituted  a  tort.  He,  as  appears,  acted  in  good  faith,  and 
upon  the  faith  of  the  representations  and  assurances  of  the 
principal  that  such  taking  was  lawful  and  proper.  Thereafter 
a  third  person  brought  suit  against  the  agent  for  the  goods 
and  chattels,  and  recovered  judgment  against  him  for  a  con- 
siderable sum,  which  sura  the  agent  was  compelled  to,  and  did, 
pay,  together  with  the  expenses  incurred  in  the  defense  of  the 
suit.  The  principal  was  aware  of  that  litigation  and  of  the 
payment  of  the  resulting  judgment  and  expenses,  but,  upon  de- 
mand made  by  the  agent  for  reimbursement,  refused  to  comply 
with  the  demand.  While  some  of  the  allegations  showing 
these  facts  may  be  subject  to  the  criticism  of  being  indefinite 
and  uncertain,  and  might  be  vulnerable  to  a  specific  plea,  we 
apprehend  the  ultimate  facts  are  sufficiently  alleged  to  with- 
stand a  general  demurrer.  If  the  allegations  are  in  fact  true, 
the  plaintiff  has  a  right  of  recovery.  The  facts  stated  are  such 
as  to  characterize  the  case  as  an  exception  to  the  rule  of  law 
that  tort-feasors  or  wrongdoers  cannot  have  redress  against  each 
other.  That  rule  applies  to  cases  where  he  who  seeks  redress 
knew  or  must  be  presumed  to  have  known  that  the  transaction 
which  resulted  in  the  damages  he  was  compelled  to  pay  was 
tortious  and  unlawful.  But  where,  as  appears  from  the  allega- 
tions in  this  case,  an  agent  acts  in  good  faith  for  his  principal, 
under  the  principal's  direction,  and  reJie.'  u])on  his  repre- 
sentations that  the  transaction  is  lawful,  and  tlie  same  is  not 
manifestly  *'*^  unlawful,  the  law  implies  indemnity,  for  dam- 
ages of  third  parties,  to  the  agent  from  the  principal;  and  if, 
as  the  result  of  acts  so  performed,  the  agent  is  mulcted  in  dam- 
ages, the  principal  must  respond  to  tlie  agent  for  the  same,  as 
well  as  for  the  necessary  expenses  incurred  in  resisting  the 
claims  of  third  parties  who  were  injured  by  the  transaction. 
''The  agent  has  the  right  to  assume  that  the  principal  will  not 
call  upon  him  to  perform  any  duty  which  would  render  hira 
liable  in  damages  to  third  persons.  Having  no  personal  in- 
terest in  tlie  act,  other  than  the  performance  of  his  duty,  the 
agent  should  not  be  required  to  suffer  loss  from  the  doing  of 
an  act  apparently  lawful  in  itself,  and  which  he  has  undertaken 
to  do  by  the  direction  and  for  the  benefit  and  advantage  of  his 
principal.  If  in  the  perforuiance  of  such  an  act,  therefore,  the 
agent  invades  the  rights  of  third  persons,  and  incurs  liability  to 
them,  the  loss  should  fall  rather  upon  him  for  whose  benefit  and 
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by  whose  direction  it  was  done,  than  upon  him  whose  onlj 
intention  was  to  do  his  duty  to  his  principal.  Wherever,  then, 
the  agent  is  called  upon  by  his  principal  to  do  an  act  which  is 
not  manifestly  illegal,  and  which  he  does  not  know  to  be 
wrong,  the  law  implies  a  promise  on  the  part  of  the  principal 
to  indemnify  the  agent  for  such  losses  and  damages  as  flow 
directly  and  immediately  from  the  execution  of  the  agency. 
Thus  an  agent  is  entitled  to  be  indemnified  when  he  is  com- 
pelled to  pay  damages  for  taking  personal  property  by  direction 
of  his  principal,  which,  though  claimed  adversely  by  another, 
he  has  reasonable  ground  to  believe  to  belong  to  his  principal" : 
Mechem  on  Agency,  sec.  653.  In  Story  on  Agency,  section 
339,  the  author  says:  "It  may  be  stated,  as  a  general  principle 
of  law,  that  an  agent  who  commits  a  trespass  or  other  wrong  to 
the  property  of  a  third  person  by  the  direction  of  his  principal, 
if  at  the  time  he  has  no  knowledge  or  suspicion  that  it  is 
such  a  trespass  or  wrong,  but  acts  bona  fide,  will  be  entitled 
to  a  reimbursement  and  contribution  from  his  principal  for  all 
the  damages  which  he  sustains  thereby.  '*'*^  For,  although 
the  general  doctrine  of  the  common  law  is  that  there  can  be  no 
reimbursement  or  contribution  among  wrongdoers,  whether 
they  are  principals  or  are  agents,  yet  that  doetine  is  to  be  re- 
ceived with  the  qualification  that  the  parties  know  at  the  time 
that  it  is  a  wrong.  And  in  all  these  cases  there  is  no  differ- 
ence whether  there  be  a  promise  of  indemnity  or  not,  for  the 
law  will  not  enforce  a  contract  of  indemnity  against  a  known 
and  meditated  wrong;  and,  on  the  other  hand,  where  the  agent 
acts  innocently  and  without  notice  of  the  wrong,  the  law  will 
imply  a  promise  on  the  part  of  the  principal  to  indemnify  him. 
The  same  doctrine  applies  to  all  other  cases  of  losses  or  damages 
sustained  by  an  agent  in  the  course  of  the  business  of  his 
agency,  if  they  are  incurred  without  any  negligence  or  default 
on  his  own  part.'^  In  Jacobs  v.  Pollard,  10  Cush.  287,  57  Am. 
Dec.  105,  Mr.  Justice  Bigelow  said:  "It  is  undoul^tedly  the 
policy  of  tlie  law  to  discountenance  all  actions  in  wliich  a  party 
seeks  to  enforce  a  demand  originating  in  a  willful  breach  or 
violation  on  his  part  of  the  legal  rights  of  otliers.  Courts  of 
law  will  not  lend  tlieir  aid  to  those  who  found  their  claims  up- 
on an  illegal  transaction.  Xo  one  can  be  permitted  to  relievo 
himself  from  the  consequences  of  havina:  intentionally  com- 
mitted an  unlawful  act  by  seeking  an  indemnity  or  contribu- 
tion from  those  with  whom  or  by  whose  authority  such  unlaw- 
ful act  was  committed.     But    justice    and  sound  policy,    upon 
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which  this  sahitary  rule  is  founded,  alike  require  that  it  should 
not  be  extended  to  cases  where  parties  have  acted  in  good  faith, 
without  any  unlawful  design,  or  for  the  purpose  of  asserting 
a  right  in  themselves  or  others,  although  they  may  have  there- 
by infringed  upon  the  legal  rights  of  third  persons.  It  is 
only  where  a  person  knows,  or  must  be  presumed  to  know,  that 
his  act  is  unlawful,  that  the  law  will  refuse  to  aid  him  in  seek- 
ing an  indemnity  or  contribution,''  So,  in  Moore  v.  Appleton, 
26  Ala,  633,  Mr.  Justice  Eice,  speaking  for  the  court,  said: 
"We  admit  ^^^  the  rule  that  the  law  will  not  enforce  contri- 
bution nor  indemnity  between  wrongdoers.  But  that  rule  does 
not  apply  to  any  case  where  the  act  of  the  agent  was  not 
manifestly  illegal  in  itself,  and  was  done  bona  fide  in  the  execu- 
tion of  his  agency,  and  without  knowledge  (either  actual  or 
implied  by  law)  that  it  was  illegal"  :  Story  on  Agency,  sec.  340  ; 
Cooley  on  Torts,  145-149 ;  Culmer  v.  Wilson,  13  Utah,  129,  57 
Am.  St,  Ecp.  713,  44  Pac.  833;  Nelson  v.  Cook,  17  111.  443; 
Gower  v.  Emery,  18  Me,  79;  Avery  v,  Halsey,  14  Pick.  174; 
Coventry  v.  Barton,  17  Johns.  142,  8  Am.  Dec.  37G;  Moore  v. 
Appleton,  34  Ala.  147,  73  Am.  Dec.  448.  From  the  foregoing 
considerations,  we  are  of  the  opinion  that  the  complaint  is  not 
subject  to  demurrer  on  the  ground  that  it  stated  no  cause  of 
action. 

The  respondent  also  contends  that  the  suit  was  not  brought 
in  the  proper  county.  This  contention  is  not  tenable,  in  view 
of  the  facts  appearing  upon  the  face  of  the  complaint.  Both 
parties  resided  in  Sanpete  county,  where  the  suit  was  com- 
menced. The  agency  was  constituted  and  the  relations  of  prin- 
cipal and  agent  created  there.  By  direction  of  the  principal 
the  goods  and  chattels  were  taken  into  that  county,  and  there  he 
accepted  them  and  ratified  the  acts  of  the  agent.  So  the 
Ijreach  of  the  implied  promise  of  indemnity  occurred  in  that 
county,  when,  upon  demand  therefor,  the  principal  refused  to 
pay  the  damages  which  resulted  to  the  agent  because  of  the 
agency.  It  will  thus  be  observed  that  the  main  facts  which 
enter  into  the  agent's  cause  of  action  arose  in  Sanpete  countv, 
and  therefore  the  action  was  properly  instituted  in  that  county. 
We  are  of  the  opinion  that  the  court  erred  in  sustainino-  the 
demurrer.  Tlu-  judgment  must  be  reversed,  with  costs,  and  the 
cause  remanded,  with  directions  to  the  court  below  to  reinstate 
the  case,  overrule  the  demurrer,  and  proceed  according  to  law. 
It  is  so  ordered. 

McCarty,  J.,  concui-s. 
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'*''*  BASKIN,  C.  J.,  concurring.  As  this  is  a  transitory 
action,  the  venue  was  properly  laid  in  the  county  in  which  the 
defendant  resides  and  was  served  with  process,  and  the  demurrer 
on  the  ground  that  the  trial  court  had  no  jurisdiction  of  the 
subject  matter  of  the  action,  and  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  was  improp- 
erly sustained.     I  concur  in  the  reversal  of  the  judgment. 


For  Cases  bearing  upon  the  question  passed  upon  in  the  principal 
case,  see  Moore  v.  Appleton,  34  Ala.  147,  73  Am.  Dec.  44S;  Jacobs 
V.  Pollard,  10  Cush.  287,  57  Am.  Dec.  105;  Coventry  v.  Barton,  17 
Johns.  142,  8  Am.  Dec.  376;  Culmer  v.  Wilson,  13  Utah,  129,  57  Am. 
St.  Kep.  713,  44  Pac.  833.  The  general  principle  that  contribution 
or  indemnity  will  not  be  awarded  as  between  joint  wrongdoers  is 
limited  to  intentional,  meditated  wrongs,  and  has  no  just  applica- 
tion when  parties  are  acting  in  good  faith  in  ignorance  of  facts 
rendering  their  conduct  tortious:  Vandiver  v.  Pollak,  107  Ala.  547i 
54  Am.  St.  Rep.  118,  19  South.  180. 


CEEEGHINO  V.  OEEGON  SHORT  LINE  E.  E.  CO. 

[26  Utah,  467,  73  Pac.  634.] 

MUNICIPAL  CORPORATIONS — Railroad  Switches  in  Street 
— Private  Use. — A  city  council  has  no  delegated  power  to  grant  ^ 
franchise  which  will  burden  the  streets  of  a  municipality  with  J> 
Bwitch  track  to  be  operated  by  a  steam  railway  exclusively  for 
the.  convenience  and  private  use  of  a  private  corporation  to  the  det- 
riment of  the  citizens  residing  on  such  street  and  damage  to  their 
property   abutting   thereon,     (p.   844.) 

MUNICIPAL  CORPORATIONS— Power  to  Grant  Street  Fran- 
chises.— If  the  statute  provides  that  the  power  of  a  city  council  to 
grant  franchises  to. railway  companies  to  maintain  tracks  in  a  street 
can  be  exercised  only  by  ordinance,  resolution,  or  by-law  duly  passed 
and  enacted,  a  resolution  conferring  such  right,  to  be  valid  and  ef- 
fective, must  be  passed  in  accordance  with  all  the  formalities  pro- 
vided by  law.      (p.  845.) 

NUISANCE — Injunction  by  Private  Citizen. — A  private  citi- 
zen whose  property  abuts  upon  a  street  where  a  switch  railroad  track 
is  proposed  to  be  constructed  witliout  lawful  authority  and  in  such 
a  way  as  to  become  a  public  and  private  nuisance  and  whose  property 
would  be  specially  damaged  thereby,  is.  entitled  to  an  injunction  to 
restrain  and  prevent  such  threatened  injury,     (pp.  816,  &47.) 

Eichards  &  Varian,  for  the  appellant. 

P.  L.  Williams,  G.  H.  Smith,  and  J.  H.  Moyle,  for  the  re- 
fcpondents. 
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'*'"''  McCARTY,  J.  There  are  two  questions  involved, 
which  are  decisive  of  this  case.  The  first  is,  Has  a  city  council 
dele\gated  power  to  grant  a  franchise  which  will  burden  the 
streets  of  a  municipality  with  a  switch  track  to  be  operated  by 
r.  steam  railway  exclusively  for  the  convenience  and  private  use 
of  a  private  corporation,  to  the  detriment  of  the  citizens  resid- 
ing on  such  street,  and  damage  to  their  property  abutting  there- 
on? And  the  second  is.  Can  a  private  citizen,  whose  property 
abuts  upon  the  street  where  the  switch  is  proposed  to  be  con- 
structed, and  which  property  would  be  specially  damaged  there- 
by, invoke  the  equity  power  of  a  court  to  restrain  and  prevent 
the  threatened  injury? 

The  public  streets  of  a  city  are  dedicated  to  and  held  in  trust 
for  the  use  of  the  public,  and,  while  there  are  many  kinds  of 
temporary  uses  of  a  private  character  that  may  be  and  are  daily 
made  of  portions  of  them,  it  is  well  settled  by  the  great  weight 
of  authority  that  a  city  council  has  no  power  to  grant  a  fran- 
chise or  a  permit  to  an  individual  or  corporation  authorizing 
such  person  or  corporation  to  make  a  permanent  use  of  a  pub- 
lic street  for  exclusively  private  purposes,  to  the  detriment  of 
the  public  and  damage  to  ^''^  private  property  abutting  upon 
such  street:  Wood  v.^Mears,  12  Ind.  515,  74  Am.  Dec.  222;  2 
Dillon  on  Municipal  Corporations,  660;  Callahan  v.  Gilman, 
107  N.  Y.  360,  1  Am.  St.  Eep.  840,  14  N.  E.  264.  The  record 
sliows  that,  while  the  railroad  company  applied  to  and  obtained 
a  permit  from  the  city  council  to  build  the  proposed  switch,  it 
did  so  at  the  request  of  the  defendant  Consolidated  Wa^on  and 
^Machine  Company,  and  that  the  switch  is  intended  for  the  sole 
and  exclusive  use,  benefit,  and  convenience  of  the  last-mentioned 
company.  The  petition  on  which  the  permit  was  granted  re- 
cites in  part  as  follows:  "Said  track  so  proposed  to  be  con- 
structed to  be  for  the  accommodation  of  the  business  transacted 
at  said  warehouse."  The  switch  is  not  only  intended  exclusively 
lor  private  purposes,  but  its  construction  and  operation  in  con- 
nection with  that  of  the  main  line  and  the  three  other  switches 
now  being  operated  in  the  vicinity  of  plaintiff's  premises  would 
be  an  unreasonable,  and,  we^  might  add,  an  unlawful,  use  of  the 
street,  as  it  would,  in  effect,  be  almost  entirely  appropriated  in 
aid  of  a  strictly  private  enterprise,  thereby  diverting  it  from 
the  uses  for  which  it  is  held  in  trust,  to  the  detriment  of  the 
public,  and  irreparable  damage  to  plaintiff's  property  abutting 
thereon,  which  propert}^,  as  shown  by  the  record,  would  be 
greatly  impaired,  if  not  entirely  ruined,  for  residence  purposes. 
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The  public  at  large  have  an  interest  in  the  construction  and 
successful  operation  of  railroads  designed  for  the  transportation 
of  passengers  and  freight,  and  because  of  this  interest  the 
defendant  railroad  company,  in  common  with  all  others,  is 
given  the  right  to  invoke  the  law  of  eminent  domain,  and  sub- 
ject private  property  to  its  necessary  public  uses;  but  it  has 
no  right,  either  under  the  law  of  eminent  domain  or  a  pre- 
tended franchise  from  a  municipality,  to  directly  or  indirectly 
take  private  property  for  the  purpose  of  building  a  line  of  rail- 
way or  a  switch  track  designed  and  intended  to  be  used  ex- 
clusively for  the  convenience  and  accommodation  of  a  private 
business.  And  as  stated  by  counsel  for  the  appellant  in  their 
brief:  ^'^  "Neither  can  it  subject  the  streets  and  sidewalks  of 
a  municipality,  dedicated  to  public  uses  of  the  people,  to  ad- 
ditional servitudes  or  burdens  in  aid  of  private  undertakings 
and  enterprises."  Mr,  Elliott,  in  his  work  on  Eoads  and 
Streets,  second  edition,  section  744,  thus  tersely,  and,  as  we 
think,  correctly,  states  the  rule:  "A  municipal  corporation  can- 
not grant  a  right  to  construct  a  railroad  in  a  street  for  private 
use.  We  suppose  it  to  be  indispensable  to  the  validity  of  a 
direct  legislative  igrant  that  in  every  instance  the  use  should  be 
public,  for  highways  are  held  in  trust  for  the  public,  for  public 
purposes,  and  no  other.  This  rule  is  clearly  the  legitimate 
sequence  of  the  fundamental  principles  that  private  property 
can  never  be  seized  under  the  power  of  eminent  domain  for 
merely  private  purposes,  and  that  roads  and  streets  are  held 
for  the  public  use,  and  never  for  permanent  private  purposes"' : 
Hibbard,  Spencer,  Bartlett  &  Co.  v.  City  of  Chicago,  173  111. 
98,  50  N.  E.  256;  Commonwealth  v.  Frankfort,  92  Ky.  149,  17 
S.  W.  287 ;  Townsend  v.  Epstein,  93  Md.  537,  86  Am".  St.  Rep. 
441,  49  Atl.  629 ;  Van  Witsen  v.  Gutman,  79  Md.  405,  29  Atl. 
608;  Pittsburg  etc.  E.  Co.  v.  Iron  Works,  31  W.  Ya.  710,  8 
S.  E.  453;  St.  Louis  etc.  Ey.  Co.  v.  Petty,  57  Ark.  359,  21 
S.  W.  885. 

It  appears  from  the  record  that  the  permit  to  construct  the 
switch  track  in  question  was  granted  at  the  same  session  of  tlie 
city  council  that  the  petition  therefor  was  presented.  The 
resolution  granting  the  permit  is  as  follows :  "iSTo.  717.  Oregon 
Short  Line  Eailroad  Company.  Permission  to  construct  a 
track  on  Third  West  street  and  west  to  the  warehouse  of  the 
Consolidated  Wagon  and  Machine  Company,  between  Seventh 
and  Eighth  South  streets.  On  motion  of  Councilman  Eardley 
the  petition  was  granted."     It   will  thus   be   observed  that  the 
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city  council,  by  resolution,  has,  in  effect,  granted  the  defendant 
railroad  company  a  permanent  franchise  to  construct  and  oper- 
ate a  steam  railway  on  one  of  the  public  streets  of  the  city, 
without  any  conditions  '^^^  imposed  as  to  the  grade  of  the  track 
or  the  manner  of  construction,  and  without  any  regulations  as 
to  its  maintenance  and  the  operation  of  the  trains  and  cars  to 
be  moved  over  it.  This  is  not  only  an  unreasonable  exercise  of 
discretion  on  the  part  of  the  city  council,  but  is  in  violation  of 
the  provisions  of  section  206  of  the  Revised  Statutes  of  1898, 
as  amended  by  Session  Laws  of  1901,  page  133,  chapter  124, 
and  section  207  of  the  Revised  Statutes  of  1898,  which  provide 
that  the  power  of  a  city  council  to  grant  franchises  to  railroad 
companies  to  maintain  and  operate  railroad  tracks  in  any  of  the 
public  streets  of  a  city  can  only  be  exercised  by  ordinance  duly 
passed,  or  resolution  or  by-law  enacted  in  the  same  way.  The 
power  thus  granted  being  legislative  in  character,  it  follows  that 
an  ordinance,  resolution,  or  by-law  by  which  it  is  exercised  must 
be  passed  in  accordance  with  the  formalities  required  by  law. 
The  reason  and  necessity  for  this  legislative  requirement  are 
very  apparent.  It  gives  people  residing  on  or  owning  property 
in  the  locality  of  the  proposed  railway  an  opportunity  to  be 
heard  in  the  matter,  and  to  furnish  information  to  the  council, 
and,  if  their  interests  or  that  of  the  public  demand  it,  ma]<c  ob- 
jection, and  enter  such  protest  as  the  circumstances  and  condi- 
tions may  warrant.  An  opportunity  for  the  people  interested 
to  be  heard  in  matters  of  this  kind  is  a  right  that  must  be 
maintained  and  kept  inviolate:  West  Jersey  Traction  Co.  v. 
Shivers,  58  N".  J.  L.  124,  33  Atl.  55;  Indianapolis  v.  Miller, 
27  Ind.  394. 

It  is  argued  by  counsel  for  respondents  that  ^^the  injury  to 
plaintiff  is  no  greater  nor  in  any  way  different  wlictlier  the 
grant  from  the  city  is  valid  or  invalid,"  and  that  the  munici- 
pality alone  can  successfully  make  objection  on  this  ground,  and 
therefore  plaintiff's  only  remedy  is  by  an  action  at  law  for  dam- 
ages. There  is  a  marked  distinction  between  a  railroad  track 
about  to  be  laid  on  a  public  street  in  pursuance  of  a  franchise 
lawfully  granted  and  one  about  to  be  constructed  witliout 
lawful  authority  and  in  such  a  way  as  to  become  a  public  and 
private  nuisance.  In  the  one  ^^^  case  the  private  citizen  has 
no  remedy  save  in  an  action  at  law  for  damages,  but  in  the 
other  if  he  can  show  special  damages,  a  court  of  equity  will 
enjoin  the  threatened  injury:  2  Dillon  on  Municipal  Corpora- 
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tions,  4th  ed.,  708;  1  Lewis  on  Eminent  Domain,  2d  ed.,  sec. 
117b;  Henderson  v.  Ogden  City  Ry.  Co.,  7  Utah,  199,  26  Pac. 
286;  Ogden  City  Ry.  Co.  v.  Ogden  City,  7  Utah,  207,  26  Pac. 
288;  Dooly  Bloclc  v.  Rapid  Transit  Co.,  9  Utah,  31,  33  Pac. 
229;  23  Am.  &  Eng.  Ency.  of  Law,  1st  ed.,  958,  959 ;  Pennsylva- 
nia Ry.  Co.'s  Appeal  (Pa.),  5  Atl.  876;  Blanc  v.  Klumpke,  29 
Cal.  160;  Har^ro  v.  Hodgdon,  89  Cal.  628,  26  Pac.  1106.  Not 
only  does  the  weight  of  judicial  authority  support  this  doctrine, 
but  in  this  state  we  have  a  statute  which  gives  the  right  of  in- 
junctive relief  in  cases  such  as  the  one  under  consideration. 
Section  3506  of  the  Revised  Statutes  of  1898  provides  that: 
"Anything  which  is  injurious  to  health,  or  indecent,  or  offensive 
to  the  senses,  or  an  obstruction  to  the  free  use  of  property,  so  as 
to  interfere  with  the  comfortable  enjoyment  of  life  or  property, 
is  a  nuisance,  and  the  subject  of  an  action.  Such  action  may 
be  brought  by  any  person  whose  property  is  injuriously  alfected, 
or  whose  personal  enjoyment  is  lessened  by  the  nuisance;  and 
by  the  judgment  the  nuisance  may  be  enjoined  or  abated,  as 
well  as  damages  recovered."  Practically  the  same  questions  here 
presented  were  raised  and  decided  in  the  case  of  Dooly  Block  v. 
Rapid  Transit  Co.,  9  Utah,  207,  26  Pac.  286.  In  that 
case  the  Rapid  Transit  Company  obtained  a  franchise  to  con- 
struct a  track  for  a  street  railway  on  one  of  the  public  streets 
of  Salt  Lake  City,  upon  which  there  already  existed  a  double 
track  owned  and  operated  by  another  company  which  tracks 
furnished  ample  facilities  for  all  cars  necessary  for  public  con- 
venience. The  plaintiffs  in  that  case  commenced  an  action  in 
equity  to  enjoin  the  Rapid  Transit  Company  from  laying  the 
track,  alleging  that  an  additional  track  upon  that  particular 
street,  as  contemplated,  would  materially  depreciate  the  value 
of  their  property  abutting  thereon.  The  ^*-  trial  court  found 
the  issues  in  favor  of  the  plaintiffs,  and  entered  judgment  per- 
petually restraining  the  defendant  Rapid  Transit  Company 
from  laying  its  track.  On  appeal,  this  court,  after  a  very 
thorough  and  exhaustive  discussion  of  the  questions  therein 
involved,  affirmed  the  judgment  of  the  trial  court,  holding  that 
an  additional  track  would  be  an  unreasonable  obstruction  to  and 
interference  with  the  ordinary  use  of  the  street,  and  "that  the 
act  of  the  city  council  of  Salt  Lake  City  [granting  the  fran- 
chise] was  unlawful,  as  being  an  unreasonable  exercise  of  dis- 
cretion." If  the  doctrine  announced  and  conclusions  reached 
in  that  case  are  sound  and  correct — and  we  think  thev  are — it 
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necessarily  follows  that  appellant  must  prevail  herein,  as  the 
facts  in  the  case  now  before  us  show  a  much  more  unwarrantable 
and  indefensible  invasion  of  public  and  private  rights  than  was 
there  attempted. 

That  part  of  the  sixth  finding  of  fact  which  reads  "that  the 
construction  of  said  switch  track  is  within  the  charter  powers 
of  the  said  railroad  company,^'  and  the  seventh,  eighth,  and 
ninth  findings  of  fact,  and  the  third  conclusion  of  law  are  er- 
roneous, as  the  same  are  not  supported  by  evidence  and  the 
facts. 

The  case  is  reversed,  with  directions  to  the  trial  court  to  set 
aside  the  judgment  rendered  and  enter  judgment  for  appellant, 
perpetually  enjoining  respondent  railroad  company  from  con- 
structing the  switch  track  in  question.  Costs  to  be  taxed  against 
the  respondent. 

Baskin,  C.  J.,  and  Bartch,  J.,  concur. 


A  Municipal  Corporation  cannot  license  the  erection  or  commission 
of  a  nuisance  in  or  on  a  public  street;  nor  can  it  authorize  a  private 
individual,  in  his  own  interest,  to  obstruct  the  light  and  air  from 
the  street,  to  the  injury  of  an  abutting  owner.  And  an  injunction 
is  the  proper  remedy  to  prevent  the  commission  of  such  a  wrong: 
First  Nat.  Bank  v.  Tyson,  133  Ala.  459,  91  Am.  St.  Eep.  46,  32  South. 
144;  Townsend  v.  Epstein,  93  Md.  537,  86  Am.  St.  Eep.  441,  49  Atl. 
629.  See,  too,  Long  v.  Wilson,  119  Iowa,  267,  97  Am.  St.  Rep.  315, 
93  N.  W.  282;  Thompson  v.  Maloney,  199  111.  276,  93  Am.  St.  Eep. 
133,  65  N.  E.  236;  O'Brien  v.  Central  Iron  etc.  Co.,  158  Ind.  218,  92 
Am'.  St.  Eep.  305,  63  N.  E.  302;  Donovan  v.  Allert,  11  N.  Dak.  289, 
95  Am.  St.  Eep.  720,  91  N.  W.  441. 
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HUDSON  V.  BAEHAM. 

[101  Ya.  63,  43  S.  E.  189.] 

TEUSTS  AND  TEUSTEES — Trust  Deeds — Duty  of  Trustee  in 
Making  Sale. — A  trustee  in  a  deed  of  trust  is  the  agent  of  both  par- 
ties and  must  sell  the  property  to  the  best  possible  advantage.  He 
may,  and  ought,  of  his  own  motion,  to  apply  to  a  court  of  equity  to 
remove  impediments  to  a  fair  execution  of  his  trust,  to  remove  any 
cloud  to  the  title,  and  to  adjust  accounts,  if  necessary,  in  order  to 
ascertain  the  actual  debt  which  ought  to  be  raised,  by  the  sale,  or 
the  amount  of  prior  encumbrances,  and  he  may  delay  the  sale  for 
Buch  purpose.  If  he  fails  to  do  this,  any  interested  party  injured 
by  his  default  nay  apply  to  equity  to  have  such  steps  taken  as 
should  have  been  taken  by  the  trustee,     (p.  852.) 

TEUSTS  AND  TEUSTEES— Sales  Under  Deeds  of  Trust- 
Duty  of  Trustee. — It  is  not  the  duty  of  a  trustee  under  a  deed  of 
trust  in  every  case  to  invoke  the  aid  of  a  court  of  equity  before 
making  sale  of  the  trust  estate,  simply  because  there  are  liens 
thereon.  Such  duty  devolves  upon  him  only  when  such  aid  is  nec- 
essary to  remove  some  impediment  to  a  fair  execution  of  the  trust, 
(p.  S53.) 

INJUNCTIONS — Motion  to  Dissolve — Practice. — On  a  motion 
to  dissolve  an  injunction,  statements  of  fact  contained  in  a  sworn 
answer  must,  in  the  absence  of  evidence,  be  taken  to  be  true.  (p. 
853.) 

LIENS — Eights  of  Holder  of  Mortgage  Lien  as  Against  Me- 
chanic's Lien. — If  a  mechanic's  lien  is  recorded  against  property  on 
which  there  is  a  prior  deed  of  trust,  the  trust  creditor  has  the  bene- 
fit of  his  lien  upon  the  land  only  to  the  extent  of  its  value,  exclusive 
of  the  buildings  or  structures  placed  thereon  since  his  lien  was  cre- 
ated, and  the  value  of  the  land  is  to  be  ascertained  bv  the  court, 
either  by  itself  or  through  a  commissioner  at  the  time  that  the  liens 
are  enforced.  The  prior  encumbrancer,  as  to  the  sum  so  fixed,  is  to 
be  preferred  on  the  distribution  of  the  proceeds  of  the  sale,  but  this 
Am.    St   Rep.,   Vol.   99-54     (849) 
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amount  is  all  he  can  obtain  until  the  mechanic's  lien  is  satisfied,  (p. 
853.) 

EQUITY  PRACTICE— Conflicting  Liens  on  Trust  Property. — 

If,  when  a  bill  is  filed  to  enjoin  a  trustee  from  selling  the  trust  prop- 
erty, it  appears  that  such  property,  since  the  creation  of  the  trust, 
has  been  divided  into  lots,  and  portions  of  it  sold  to  purchasers  who 
have  erected  buildings  thereon,  and  against  which  there  are  recorded 
mechanics'  liens  and  other  impediments  to  a  fair  sale,  the  court 
should  retain  the  case  and  have  the  trust  executed  under  its  supervi- 
sion, to  the  end  that  the  rights  and  priorities  of  the  several  lien 
creditors  may  1)C  as-ertaincd  and  estnlilisheil.      ()>.  8515.) 

INJUNCTIONS — Refusal  to  Grant — Appeal — Remedy. — No  ap- 
peal lies  from  an  order  refusing  an  injunction,  the  remedy  in  such 
case  being  an  application  to  the  supreme  court  to  grant  the  injunc- 
tion refused,     (p.  854.) 

E.  M.  Hudson,  for  the  appellant. 

J.  W.  Friend,  for  the  appellee. 

^  HAREISO^,  J.  This  is  an  injunction  hill,  alleging  that 
on  March  8,  1900,  *^  John  H.  Phillips  and  A.  L.  Weaver  con- 
veyed to  J.  T.  Barham,  trustee,  ten  and  eighty-six  hundredths 
acres  of  land  in  trust  to  secure  W.  E.  Barrett  the  payment  of  a 
certain  note  for  two  thousand  two  hundred  dollars;  that  tlie 
grantors  had  afterward  divided  the  land,  and  had  it  laid  off  into 
one  hundred  and  fifty-four  town  lots,  with  streets  and  aUeys; 
and  that  this  plat,  entitled  "j\rap  of  Freeman's  Addition  to  the 
City  of  Xewport  News,"  had  heen  duly  acknowledged  and  re- 
corded in  the  clerk's  ofhce  of  the  county  in  which  the  land  lay; 
that  a  numher  of  these  lots  had  heen  sold  and  conveyed  to  the 
complainant  and  other  persons;  that  mechanics'  liens  had  been 
acquired  upon  buildings  erected  upon  some  of  the  lots ;  and  that 
judgments  had  also  been  obtained,  which  rested  as  liens  on  the 
property.  It  is  further  alleged  that  Barham,  trustee,  had  adver- 
tised the  land  for  sale  as  a  whole,  and  that,  if  sold  as  advertised, 
it  would  not  bring  enough  to  pay  off  the  liens,  but  that,  if  sold 
in  lots,  it  would  pay  off  the  liens,  and  leave  the  parcels  that  had 
been  alienated  undisturbed.  The  prayer  of  the  bill  is  that  the 
trustee  and  the  beneficiary  under  the  trust  deed  be  made  ])arties 
defendant,  and  enjoined  from  selling  the  property  until  the 
further  order  of  the  court;  that  the  lots  not  sold  be  first  sub- 
jected, before  selling  the  lots  of  complainant;  that  all  necessary 
accounts  be  taken  :  and  concluding  with  the  usual  prayer  for 
general  relief.  The  injunction  was  granted,  whereupon  the 
trustee  and  the  beneficiary  under  the  deed  of  trust  each  filed  an 
answer  in  which  they  admit  all  the  allegations  of  the  bill,  ex- 
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cept  that  they  neither  admit  nor  deny  that  the  property,  if  sold 
in  lots,  will  satisfy  the  liens,  and  leave  undisturbed  the  lots 
that  had  been  aliened.  "W.  E.  Barrett,  the  beneficiary  under 
the  deed  of  trust,  further  answering,  says  that  the  mechanics' 
and  judgment  liens  referred  to  in  the  bill  were  acquired  after 
the  deed  of  trust  had  been  executed  and  recorded,  and  were 
therefore  not  valid  encumbrances  as  against  the  deed  of  trust. 
J.  T.  Barham,  the  trustee,  further  answering,  says  that  before 
the  property  was  advertised  he  did  not  know  that  anyone 
^®  other  than  the  grantors  in  the  deed  of  trust  and  the  bene- 
ficiary thereunder  had  any  interest  in  the  subject;  that  he  in- 
tended to  sell  the  property  according  to  law  and  the  terms  of  the 
deed  of  trust ;  and  that  if  anyone  had  requested  him,  before  the 
sale,  to  sell  the  property  in  lots,  he  would  have  given  such  re- 
quest due  and  impartial  consideration,  and  would  not  inten- 
tionally have  permitted  any  party  to  be  prejudiced  by  his  act, 
but  that  no  such  request  was  made  of  him. 

On  October  5,  1901,  the  defendants  moved  the  circuit  court, 
in  vacation,  to  dissolve  the  injunction.  At  the  same  time  the 
plaintiff  asked  leave  to  file  an  amended  bill,  which  set  forth 
more  in  detail  the  several  parties  to  whom  lots  had  been  sold, 
and  the  several  liens  resting  upon  the  property.  Upon  the 
motion  to  dissolve,  the  court  declined  to  permit  the  amended 
bill,  as  such,  to  be  filed,  but  allowed  it  to  be  used  as  an  affidavit 
in  support  of  the  original  bill. 

An  affidavit  by  John  H.  Phillips,  one  of  the  grantors  in  the 
deed  of  trust,  was  also  filed,  showing  that  the  Virginia  Lumber 
and  Manufacturing  Company  had  mechanics'  liens  on  three 
houses  built  on  the  property  advertised  for  sale.  Affiant  further 
says  that,  unless  an  account  of  the  liens  and  their  order  of 
priority  is  taken,  and  the  property  sold  by  the  lot  or  in  parcels, 
the  proceeds  will  be  insufficient  to  pay  all  the  liens  without  sell- 
ing the  lots  purchased  by  the  plaintiff  and  others.  Thereupon 
a  vacation  order  was  entered,  bringing  the  cause  on  to  be  heard 
upon  the  original  bill,  the  answers  of  the  defendants,  and  the 
affidavits  filed,  upon  consideration  whereof  the  injunction  there- 
tofore granted  was  so  amended  as  to  only  ^njoin  the  trustee 
from  selling  the  property  as  a  whole,  and  in  all  other  respects  it 
was  dissolved. 

From  this  decree  the  present  appeal  has  been  allowed. 

A  trustee  in  a  deed  of  trust  is  the  agent  of  both  parties,  and 
hound  to  act  impartially  between  them;  nor  ought  he  to  permit 
the  urgency  of  the  creditor  to  force  the  sale,   under  circum- 
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stances  ^"^  injurious  to  the  debtor,  at  an  adequate  price.  He  is 
bound  to  bring  the  estate  to  hammer  under  every  possible  ad- 
vantage to  his  cestuis  que  trustent;  and  he  should  use  all  rea- 
sonable diligence  to  obtain  the  best  price.  He  may  and  ought, 
of  his  own  motion,  to  apply  to  a  court  of  equity  to  remove  im- 
pediments to  a  fair  execution  of  his  trust,  to  remove  any  cloud 
hanging  over  the  title,  and  to  adjust  accounts,  if  necessary,  in 
order  to  ascertain  the  actual  debt  which  ought  to  be  raised  by 
the  sale,  or  the  amount  of  prior  encumbrances.  And  he  will  bo 
justified  in  delaying  for  these  preliminary  purposes  the  sale  of 
the  property  until  such  resort  may  bo  had  to  a  court  of  equity. 
If  he  should  fail  to  do  this,  the  party  injured  by  his  default  has 
an  unquestionable  right  to  do  it — whether  such  party  be  the 
creditor  secured  by  the  deed  of  trust,  or  a  subsequent  encum- 
brancer, or  the  debtor  himself,  or  his  assigns :  Eosset  v.  Fisher, 
11  Gratt.  492. 

]f  a  trustee  in  pais,  with  power  to  make  sale  of  real  estate 
for  the  payment  of  debts,  attempts  to  make  such  sale  while 
there  is  a  cloud  resting  on  the  title  to  the  property,  or  there  is 
any  doubt  or  uncertainty  as  to  the  debts  secured  or  the  amounts 
thereof,  or  a  dispute  or  conflict  among  the  creditors  as  to  their 
respective  claims,  a  court  of  equity,  on  a  bill  filed  by  tlic  debtor, 
secured  creditor,  subsequent  encumbrancer,  or  other  person 
having  an  interest,  will  restrain  the  trustee  until  these  imj)odi- 
monts  to  a  fair  sale  have  by  its  aid  l)oen  removed  as  far  as  it  is 
practicable  to  do  so:  Shultz  v.  Hansbrough,  33  Gratt.  5G7; 
^Shickcl  V.  Bcrryville  etc.  Imp.  Co.,  99  Va.  88,  37  S.  E.  813. 

But  it  is  not  the  duty  of  a  trustee  in  every  case  to  invoke  the 
aid  of  a  court  of  equity  before  making  a  sale  of  the  trust  sub- 
ject, where  there  are  liens  thereon;  and  to  hold  that  it  is,  or 
that  if  he  fails  to  do  so  an  injunction  will  be  awarded  at  the 
instance  of  any  party  in  interest,  as,  of  course,  would  be  to  im- 
pose serious  delays,  involving  costs  and  expenses  in  the  execu- 
tion of  deeds  of  trusts,  v/hich  the  law  never  contemplated,  and 
***  without  promoting  the  interests  of  either  creditor  or  debtor. 
It  is  only  wlion  the  aid  of  a  court  of  equity  is  necessary  tliat  it 
ought  to  be  applied  for.  and  it  is  only  in  such  a  case  tliat  its  aid 
will  be  extended.  If  there  are  no  real  impediments  in  the  way 
of  a  fair  execution  of  the  trust,  then  its  aid  is  not  necessary, 
and  the  costs  of  a  lawsuit  ought  not  to  be  added  to  tlie  ordinary 
cost  of  executing  tlie  trust:  Muller  v.  Stone,  84  Va.  834,  10  Am, 
St,  Rep.  889,  6  S.  E.  223. 
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In  the  light  of  these  well-settled  principles,  we  are  of  opinion 
that  the  lower  court,  in  the  exercise  of  a  sound  discretion,  should 
have  retained  the  cause,  and  had  the  trust  executed  under  its 
superintendence  and  direction:  Anderson  v.  Phlegar,  9^  Ya. 
415,  25  S.  E.  107. 

The  answers  admit  the  alleged  alienations  of  portions  of  the 
property,  and  admit  the  existence  of  the  liens  as  alleged.  It  is 
denied  that  the  liens  mentioned  are  prior  in  dignity  to  the  deed 
of  trust,  and,  so  far  as  the  judgment  liens  are  concerned,  this, 
on  a  motion  to  dissolve,  must  be  taken  as  true,  the  answers 
being  sworn  to,  and  no  proof  adduced  on  the  subject.  The  ap- 
pellees insist  that  the  deed  of  trust  constitutes  the  first  lien 
upon  the  several  houses  and  lots  upon  which  the  mechanics'  liens 
are  admitted  to  have  been  taken  out.  This  contention  is  not 
sound.  The  prior  encumbrancer  has  the  benefit  of  his  lien  upon 
the  land  to  the  extent  of  its  value,  exclusive  of  the  buildings  or 
structures  placed  thereon  since  the  lien  was  created,  and  the 
•value  of  the  land  is  to  be  ascertained  at  the  time  the  liens  are 
enforced  by  the  court.  Nor  can  there  be  any  doubt  as  to  the 
manner  whereby  it  is  to  be  ascertained.  It  is  to  be  fixed  by  the 
court  either  from  evidence  submitted  directly  to  it,  or  through 
the  finding  of  a  commissioner,  subject  to  review  by  the  court, 
as  in  other  chancery  causes.  But  the  value  is  to  be  estimated 
and  fixed  by  the  court  before  the  property  is  sold,  and  the  prior 
encumbrancer,  as  to  the  sum  so  fixed,  is  to  be  preferred  in  the 
distribution  of  the  proceeds  of  sale.  This  amount,  however,  is 
^^  all  that  he  can  obtain  from  the  proceeds  of  sale  until  the 
mechanics  having  liens  thereon  are  satisfied:  Fidelity  etc.  Trust 
Co.  V.  Dennis,  93  Va,.  504,  25  S.  E.  546. 

The  decree  appealed  from  restrains  the  trustee  from  selling 
the  property  as  a  whole.  It  leaves  him,  however,  with  un- 
limited power  to  sell  the  whole  property  in  parcels.  It  is  im- 
possible'that  the  houses  and  lots  upon  which  the  mechanics' 
liens  rest  can  be  brought  to  sale,  without  sacrifice,  until  the 
value  of  such  lots,  without  the  buildings,  is  ascertained,  in  order 
that  the  prior  encumbrancer  and  the  mechanic  can  know  the 
extent  of  their  respective  interests  in  the  suljject. 

Upon  the  whole  case,  we  are  of  opinion  that  the  conditions 
disclosed  by  the  record  make  it  proper  that  the  appellant  should 
be  allowed  to  file  an  amended  bill,  bringing  in  all  necessary  ad- 
ditional parties,  to  the  end  that  the  whole  matter  may  be  ad- 
ministered under  the  orders  and  decrees  of  the  court.     That 


854:  American  State  Eeports^  Vol.  99.     [Virginia, 

before  a  sale  is  ordered  an  account  be  taken,  showing  what  parts 
of  the  trust  subject  have  been  sold,  and  to  whom  aliened,  with 
a  view  to  selling  the  property  in  the  inverse  order  of  its  aliena- 
tion; and  that  the  rights  and  priorities  of  the  several  lien  cred- 
itors be  ascertained  and  established. 

f  Shortly  after  tlie  decree  of  October  5th  was  entered,  dissolving 
the  injunction,  the  appellant  presented  another  bill,  praying  for 
an  injunction  against  the  sale  until  an  account  was  taken.  This 
motion  was  overruled  by  a  vacation  order  of  October  26,  1901, 
which  is  also  complained  of  in  the  petition  for  appeal.  We  have 
no  power,  however,  to  review  that  action,  as  no  appeal  lies  to 
this  court  from  an  order  refusing  an  injunction,  the  remedy  in 
such  case  being  by  application  to  this  court  to  grant  the  injunc- 
tion refused.  For  the  foregoing  reasons,  the  decree  appealed 
from,  of  October  5,  1901,  must  be  reversed,  and  the  cause  re- 
manded to  the  circuit  court  for  further  proceedings  to  be  had 
in  accordance  with  the  views  expressed  in  this  opinion. 


That  a  Trustee  is  considered  as  the  agent  of  both  parties,  and 
bound  to  act  impartially  between  them;  that  it  is  his  duty  to  use 
every  reasonable  effort  to  sell  the  estate  to  the  best  advantage;  and 
that  it  is  his  duty  to  apply  to  a  court  of  equity,  where  there  is  a 
cloud  upon  the  title,  or  where  there  is  doubt  or  uncertainty  as  to 
the  amount  to  be  raised,  or  as  to  prior  encumbrances  on  the  trust 
subject,  or  where  there  is  conflict  between  the  creditors,  or  in  any 
case  in  which  the  aid  of  a  court  of  equity  is  necessary  to  rcTnovo 
impediments  in  tlie  way  of  a  fair  execution  of  the  trust,  are  well- 
established  propositions:  See  the  monographic  note  to  Tyler  v.  Her- 
ring, 19  Am.  St.  Eep.  285,  on  sales  by  trustees.  For  a  general  dis- 
cussion of  sales  under  powers  in  mortgages  and  trust  deeds,  sec  tha 
monographic  note  to  Houston  v.  National  etc.  Loan  Assn.,  92  Am.  St. 
Kep.  573-598. 
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PALLSBURG    POWER    AND    MAXUFACTUEING    COM- 
PAXY  V.  ALEXAXDER. 

[101  Va.  98,  43  S.  E.   194.] 

EMINENT  DOMAIN. — Private  Property  cannot  be  Taken  for 
Private  Use,  in  any  case  or  under  any  condition,  with  or  without 
compensation,      (p.    858.) 

EMINENT  DOMAIN— Public  Use.— Whenever  the  public  use 
of  property  requires  it,  private  rights  therein  must  yield  to  the  sov- 
ereign power  to  take  it  for  the  public  use,  and  when  so  taken,  it  is 
the  character  of  the  use  for  which  it  is  taken,  and  not  the  means  or 
agencies  employed  which  determines  whether  it  is  legally  taken  un- 
der the  legitimate  exercise  of  the  right  of  eminent  domain,  but  in 
all  cases  the  use  for  which  it  is  proposed  to  take  private  property 
in  the  exercise  of  this  right,  must  be  a  public  use,  or  for  a  public 
purpose.      (i».    85S.) 

EMINENT  DOMAIN— Public  Use.— To  justify  the  exercise  of 
the  right  of  eminent  domain,  the  general  public  must  have  a  definite 
and  fixed  use  of  the  property  to  be  condemned,  a  use  independent  of 
the  will  of  the  private  person  or  corporation  in  whom  the  title  to  the 
property,  when  condemned,  will  be  vested,  and  such  a  public  use 
as  cannot  be  defeated  by  such  private  owner,  but  which  continues 
to  be  guarded  and  controlled  by  the  general  public  through  the  leg- 
islature; such  public  use  must  be  clearly  a  needful  one  for  the  pub- 
lic, which  cannot  be  given  up  without  obvious  general  loss  and 
inconvenience,  and  it  must  be  impossible,  or  very  difficult,  at  least, 
to  secure  the  same  public  use  and  purpose  otherwise  than  by  author- 
izing the  condemnation   of  the   property,      (pp.   S.19,   sGO.) 

EMINENT  DOMAIN — Private  Use — Internal  Improvement.— 
It  is  not  within  the  constitutional  authority  of  the  legislature  to 
eonfer  upon  an  individual  or  corporation  the  right  of  eminent  domain 
to  acquire  a  site  or  location  for  a  plant  to  manufacture  or  generate 
water  power,  electrical  power,  or  other  power,  light  and  heat,  and 
utilize,  transmit  and  distribute  such  power,  light  or  heat,  to  any  place 
•or  i)laL-es,  for  the  individual's  or  corporation's  own  use,  or  for  the 
use  of  other  individuals  or  corporations.  The  interest  or  use  of 
the  public  in  such  improvement,  if  any,  is  too  vague,  indefinite 
and  uncertain  to  justify  the  exercise  of  the  right  of  eminent  domain, 
and  besides,  such  use  may  at  any  time  be  denied  or  withdrawn  by 
the  corporation  or  individual  controlling  it.      (pp.  863,  864.) 

C.  W.  Allen  and  D.  Harmon,  for  the  plaintif!  in  error. 

J.  B.  !^^oon,  for  the  defendant  in  error. 

^^  CARDWELL,  J.  This  is  a  writ  of  error  to  a  jndfrment 
of  the  circuit  court  of  Alhermarle  county  affirmin.sr  a  judtmient 
of  the  county  conrt  of  that  county  dismissinsr  a  proceeding  insti- 
tuted by  plaintiff  in  error  to  condemn  certain  lands  of  the  de- 
fendants in  error.  alle<ied  to  he  needed  for  the  purposes  of  the 
corporation  as  an  internal  improvement  company. 
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Among  the  many  and  comprehensive  powers  and  privileges 
intended  to  be  conferred  by  the  act  of  the  general  assembly, 
entitled,  "An  act  to  incorporate  the  Fallsburg  Power  and  Man- 
Tifaeturing  Company"  (Acts  1899-1900,  p.  418),  are  the  follow- 
ing: 

"To  erect,  maintain  and  operate  its  plant  or  plants,  acquire, 
own,  develop,  maintain,  operate  and  use  water  powder  on  the 
James  river,  and  for  this  purpose  it  may  erect  and  maintain  a 
dam  across  said  river  from  a  point  in  Albermarle  county  to  the 
Buckingham  side,  and  to  construct  canals  and  other  hydraulic 
and  auxiliary  steam  w^orks,  and  manufacture  and  generate  water 
power,  electrical  or  other  power,  light  or  heat,  and  utilize  and 
transmit  and  distribute  such  pow'er,  light  or  heat  to  any  place 
or  places  for  its  own  use  or  for  the  use  of  other  individuals  or 
corporations;  and  may  construct,  own,  maintain  and  operate 
telephone  lines  between  any  or  all  of  its  works  or  ])lants.  And 
for  the  purpose  of  constructing  its  dam,  canals  and  plants,  and 
machinery  necessary  to  develop  and  generate  power,  light  or 
^^^  heat,  and  such  pipe  or  wire  lines  as  may  be  necessary  to 
utilize  or  deliver  the  same  and  for  the  construction  of  a  railroad 
or  railroads  and  telephone  lines,  said  company  is  given  the  power 
of  eminent  domain,  with  all  the  rights,  powers  and  privileges 
given  to  internal  improvement  companies  by  the  laws  of  this 
state,  except  in  so  far  as  such  laws  might  be  modified,"  etc. 

Being  unable  to  "agree  on  the  terms  of  purchase  with  those 
entitled  to  lands  wanted  for  the  purposes  of  such  company" 
(Code,  sec.  1071),  plaintiff  in  error,  under  its  supposed  powers 
as  an  internal  improvement  company,  gave  to  defendants  in 
error  notice  that  it  would  proceed  in  the  county  court  of  Al- 
bermarle for  the  condemnation  of  their  lands  and  water  rights 
in  the  James  river,  or  such  of  them  as  were  needed  for  the 
company,  under  sections  1075,  1076,  1077,  1078  and  1079  of 
the  code.  Tbe  notice  sets  fortli  that  the  a]ipoiMtnient  of  com- 
mis-^ioners  will  ])e  asked  "who  shall  ascertain  and  report  what 
will  be  a  just  couipensation  for  so  much  of  your  land,  and  so 
much  of  water  riglit  in  the  James  river,  situated  in  the  said 
county  of  Albcnnarle,  Virginia,  and  described  as  follows:  "^Tliat 
tract  of  land  conveyed  to  you  by  ]\[rs.  Eliz.  Eives,  lying  on  the 
soutli  side  of  Ballinger's  creek,  near  Warren,  and  having  a 
front  on  James  river,^  being  the  same  tract  of  land  upon  which 
you  now  reside,  as  well  as  for  the  damages  to  tbe  residue  of  your 
said  tract  beyond  the  peculiar  benefits  to  be  derived  in  respect 
to  such  residue  from  the  work  to  be  constructed." 
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Upon  the  return  of  this  notice,  the  defendants  in  error 
moved  to  quash  it,  on  three  grounds,  two  of  which  were  sus- 
tained, one  of  them  heing  that  the  proceeding  is  an  attempt  to 
take  private  property  for  private  use.  While,  as  we  have  stated, 
the  charter  of  plaintilf  in  error  confers  upon  it  very  extensive 
powers  and  privileges,  this  proceeding  is  under  that  portion  of 
the  charter  quoted  which  authorizes  it  to  acquire  by  condemna- 
tion the  lands  of  defendants  in  error  and  so  much  of  their  water 
rights  in  the  James  river  as  may  be  needed  for  the  ^^^  purposes 
of  the  company.  In  other  words,  the  purpose  is  .to  acquire  by 
condemnation  so  much  of  the  lands  and  water  rights  of  defend- 
ants in  error  as  may  be  needed  by  the  company  to  enable  it  to 
locate  and  establish  its  plant  or  plants  for  the  "manufacture 
and  generation  of  water  power,  electrical  power,  or  other  power, 
light  or  heat,  to  be  utilized,  transmitted  and  distributed  to  any 
place  or  places  for  the  company's  use,  or  for  the  use  of  other 
individuals  or  corporations." 

The  case  has  been  ably  argued  for  both  plaintiff  in  error  and 
defendants  in  error,  though  the  discussion  has  taken  a  very 
much  wider  range  than  is  necessary  to  a  decision  of  the  case, 
and  it  is  conceded  by  counsel  for  the  former  that  the  sole  ques- 
tion at  issue  is  whether  the  power  granted  to  plaintiff  in  error 
by  the  legislature  is  forbidden  by  the  limitations  of  the  con- 
stitution; that  if  the  legislature  has  transcended  its  powers  it 
cannot  matter  whether  it  has  done  so  in  violation  of  the  federal 
or  state  constitution.  Its  act  in  either  case  is  void,  the  pro- 
hibition in  either  case  being  based  upon  the  assumption  that  the 
charter  authorizes  the  taking  of  private  property  for  private, 
and  not  puljlic,  purposes. 

Xeither  in  our  constitution,  nor  in  the  constitutions  of  other 
states  of  the  Union,  is  there  any  express  provision  forbidding 
tlio  legislature  to  pass  laws  wliereby  the  private  proi)erty  of  one 
citizen  may  be  taken  and  transferred  to  another  for  his  private 
use.  As  has  been  well  said  by  Green,  J.,  in  Varner  v.  Martin, 
21  ^Y.  Va.  548:  "It  was  doubtless  regarded  as  unnecessary  to 
insert  such  a  provision  in  the  constitution  or  bill  of  rights,  as 
the  exercise  of  such  an  arbitrary  power  of  transferring  bv  legis- 
lation the  property  of  one  person  to  another,  Avithout  his  consent, 
was  contrary  to  the  fundamental  principles  of  every  republican 
government;  and  in  a  republican  government  neither  the  le,2ris- 
lative,  executive  nor  judicial  department  can  possess  unlimited 
power."  In  that  case  it  is  further  said  that  there  is  an  entire 
concurrence  of  all  the  ^^^  authorities  in  the  proposition  that 
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private  property  cannot  be  taken  for  private  use,  either  with  or 
without  compensation. 

hi  approaching  the  question  presented,  we  recognize  the  well- 
established  rule  that  every  presumption  is  in  favor  of  the  right 
of  plaintiff  in  error  to  exercise  the  powers  distinctly  granted 
in  its  charter,  and  tbat  the  right  will  not  be  abridged  unless  the 
legislature  has  clearly  transcended  its  constitutional  authority. 
In  other  words,  unless  the  grant  of  the  right  of  eminent  do- 
main is  clearly  in  violation  of  the  constitutional  inhibition,  the 
act  will  be  upheld;  and  it  is  also  true  courts  go  no  further  in 
determining  the  constitutionality  of  an  act  of  the  legislature 
than  is  necessary  to  a  decision  of  the  particular  question  at 
issue.  Therefore,  the  only  question  to  be  considered  here  is, 
whether  it  is  within  the  const itiitional  authority  of  tbe  legis- 
lature to  confer  upon  an  individual  or  corporation  the  right  of 
eminent  domain  to  acquire  a  site  or  location  for  a  plant  to 
manufacture  or  generate  water  power,  electrical  power,  or 
other  power,  light  or  heat,  and  utilize,  transmit  and  distribute 
such  power,  light  or  beat,  to  any  place  or  places  for  the  in- 
dividual's or  corporation's  "own  use  or  for  the  use  of  other  in- 
dividuals or  corporations." 

Section  14,  article  5,  of  our  state  constitution,  in  force  when 
this  proceeding  was  begun,  provides  that  no  law  shall  be  passed 
by  the  legislature  "whereby  private  property  shall  be  taken  for 
public  uses  without  just  compensation.-" 

Whenever  the  public  use  of  property  requires  it,  the  private 
rights  of  property  must  yield  to  this  paramount  right  of  sov- 
ereign power  to  take  it  for  the  public  use.  When  so  taken,  it 
is  tlie  character  of  the  use  for  which  the  property  is  taken,  and 
not  the  means  or  agencies  by  which  it  is  taken,  which  deter- 
mines the  question  whether  it  is  legally  taken  under  the  legiti- 
mate exercise  of  the  right  of  eminent  domain,  but  in  all  cases 
the  use  for  which  it  is  proposed  to  take  private  property  in  the 
exercise  of  this  right  must  be  a  public  use,  or  for  a  public  pur- 
pose, ^^'^  and  this,  as  is  conceded,  is  a  question  for  judicial  de- 
termination. 

;No  atteiii])t  has  l)oen  made  by  the  courts  or  law-writers  to 
lay  down  a  general  rule  for  determining  this  question,  and  it 
would  be  im})ossible  in  an  opinion  of  reasonable  length  to  re- 
view all  the  cases  in  which  courts  have  had  occasion  to  decide 
what  is  and  what  is  not  a  public  use  of  property. 

It  is  said  in  Scudder  v.  Trenton  Del.  Falls  Co.,  1  IST.  J.  Eq. 
CT4,  23  Am.  Dec.  75G:  "The  great  principle  renuiins  that  there 
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must  be  a  public  use  or  benefit.  That  is  indispensable.  But 
what  that  shall  consist  of,  or  how  extensive  it  shall  be  to  au- 
thorize an  appropriation  of  private  property,  is  not  easily  re- 
ducible to  a  general  rule.  What  may  be  considered  a  public 
use  may  depend  somewhat  on  the  situation  and  wants  of  the 
community  for  the  time  being." 

The  cases  decided  by  this  court  having  any  bearing  upon  the 
<:iuestion  are  collated  in  the  opinion  in  Yarner  v.  Martin,  21 
W.  Va.  548,  but  they  arose  out  of  acts  authorizing  owners  of 
millsites  to  condemn  lands  for  the  erection  of  dams  to  supply 
water  power  for  gristmills,  and  also  to  condemn  lands  to  be  over- 
flowed for  the  erection  of  such  milldams.  The  right  to  con- 
demn lands  for  such  purposes  was  clearly  recognized  in  those 
cases,  and  although  the  statute  laws  of  Virginia  have  gone  beyond 
authorizing  the  condemnation  of  lands  for  water  gristmills  alone, 
and  have  been  extended  so  as  to  include  not  only  water  grist- 
mills, but  other  purposes,  useful  to  the  public,  there  has  been  no 
condemnation  of  lands  for  mills  or  manufactories  of  any  sort 
other  than  water  .gristmills,  so  far  as  the  Virginia  Reports  show. 

In  Varner  v.  Martin,  21  W.  Va.  518,  referring  to  that  class 
of  cases,  other  than  those  in  which  the  general  public  have  the 
immediate  use  of  the  property  condemned  without  charge,  as  in 
cases  of  public  highways,  where  the  property  condemned  is 
under  the  control  of  public  officers,  though  the  gratuitous  use 
of  it  is  enjoyed  by  the  public  at  large,  etc.,  the  opinion  demon- 
strates ^^^  that  where  the  property  condemned  is  in  the  direct 
use  and  occupation  of  a  private  person,  or  of  a  private  corpora- 
tion, and  the  general  public  have  only  an  indirect  and  qualified 
use  of  it,  or  perhaps  no  use  of  it  of  any  kind,  but  simply  derives 
from  its  use  some  indirect  advantage,  as  by  the  promotion  of 
the  general  prosperity  of  the  community,  to  which  belong  rail- 
roads, ferries,  gristmills,  etc.,  in  order  that  a  person  or  cor- 
poration may  be  included  in  this  chiss  and  have  legislative 
authority  to  condemn  lands,  it  must  bo  sliown  that  lie  or  they 
are  possessed  of  each  and  all  of  three  qualifications :  1.  The 
general  public  must  have  a  definite  and  fixed  use  of  the  property 
to  be  condemned,  a  use  independent  of  the  will  of  the  private 
person  or  private  corporation  in  whom  the  title  of  propertv 
when  condemned  will  be  vested ;  a  public  use  which  cannot  be 
defeated  by  such  private  owner,  but  which  public  use  continues 
to  be  guarded  and  controlled  by  the  general  pu])lic  through 
laws  passed  by  the  legislature:  2.  This  public  use  must  be 
clearly  a  needful  one  for  the  public,  one  which  cannot  be  given 
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up  without  obvious  general  loss  an  inconvenience;  3.  It  must 
be  impossible,  or  fery  difficult  at  least,  to  secure  the  same  publio 
uses  and  purposes  otherwise  than  by  authorizing  the  condemna- 
tion of  private  property. 

The  opinion  further  says :  "Upon  the  principles  we  have  laid 
down  it  would  follow  that  the  legislature  could  not  authorize 
lands  to  be  condenmed  for  the  erection  of  dams,  or  for  the  over- 
flowing of  lands  by  dams  erected  for  sawmills  or  manufactories 
generally,  because  they  obviously  want  the  first  qualification 
we  have  laid  down  as  necessary  to  confer  this  power  on  the 
legislature.  The  general  public  have  no  general  and  fixed  use  of 
any  such  mills  and  manufactories.  They  have  no  use  of  them 
which  is  independent  of  the  owners  of  such  mills  and  manufac- 
tories, and  they  can  be  defeated  in  any  sort  of  use  of  such  mills 
and  manufactories  at  the  pleasure  of  the  owners  of  them." 

In  Flecker  v,  Ehodes,  30  Graft.  798,  it  is  said :  "Authority 
105  g[yQj^  Iq  ^yi.  individual  for  the  construction  of  a  toll-bridge 
across  a  river  is  a  franchise  which  is  to  benefit  the  individual  to 
whom  it  is  granted,  else  he  would  not  undertake  it;  but  it  is 
granted  to  the  individual  in  consideration  of  the  convenience  and 
l)enefit  it  will  be  to  the  public.  All  these  exercises  of  the  func- 
tions of  sovereignty  by  the  legislature  and  the  bestowment  of 
franchises  upon  individuals  are  designed  to  be  for  the  public 
benefit. 

"Undertakings  which  are  sought  to  be  promoted  by  the  riglit 
of  eminent  domain  are  often  of  private  benefit.  The  judicial 
practice  in  such  cases  is  to  approve  the  undertaking  of  it  as 
cnpalile  of  furthering  a  public  use,  and  disregard  the  private 
benefit  as  a  mere  incident.  This  practice  is  correct  where  the 
pultlic  interest  clearly  dmninatos  the  ])rivate  benefit,  as  for 
example,  tlie  pul)lic  interest  in  railroad  transportation  domi- 
nates the  private  lienefit  from  tolls.  Even  where  the  dispropor- 
tion between  pnhlic  and  private  benefit  is  much  less  marked, 
the  courts  are  justified  in  sustaining  a  legislative  act  by  singling 
out  the  public  use" :  Eandolph  on  Eminent  Uomain.  sec.  o-t. 
But  tbis  learned  author  says  in  section  .55:  "In  placing  works 
of  partly  pri\ate  use.  it  is  essential  that  the  private  use  will  be 
incidental  and  not  exclusive.  Thus  where  a  company  was  au- 
thorized to  ])iiibl  a  l)n>in  and  reserve  a  part  of  its  use,  the  act 
was  declared  unconstitutional":  Citincf  In  re  Eureka  Basin  etc. 
^Uis.  Co..  on  X.  Y.  42.  The  opinion  in  the  case  cited  says: 
"Tlie  taking  of  private  property  for  private  purposes  cannot 
be  authorized  even  by  legislative  acts,  and  the  fact  that  the  use 
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io  which  the  property  is  intended  to  be  put,  or  the  structure 
intended  to  be  built  thereon,  will  tend  incidentally  to  benefit 
the  public  ....  is  not  sufficient  to  bring  the  case  within  the 
operation  of  the  right  of  eminent  domain,  so  long  as  the  struc- 
tures are  to  remain  under  private  ownership  and  control,  and 
no  right  to  their  use  or  to  direct  their  management  is  conferred 
upon  the  public.*' 

In  Kycrson  v.  Brown,  35  Mich.  333,  24  Am.  Eep.  564, 
it  ^^^  was  held  under  the  laws  of  Michigan,  which  imposed  no 
public  duties  and  responsibilities  upon  mills  and  their  owners, 
but  which  authorized  the  condemnation  of  lands  for  the  purpose 
of  the  establishment  of  mills,  that  the  act  authorizing  the  con- 
demnation of  lands  for  that  purpose  was  void.  Tbe  opinion  by 
Cooley,  J.,  says :  "It  is  manifest  that  in  such  a  case  the  pro- 
prietor (of  a  mill)  can  have  no  valid  claim  to  the  interposition 
of  the  law  to  compel  his  neighbor  to  sell  a  business  site  to  him 
any  more  than  could  the  manufacturer  of  shoes  or  the  retailer 
of  groceries. 

"Indeed,  the  last  two  named  would  have  far  higher  claims, 
for  they  would  suljserve  actual  needs,  while  the  former  would 
at  most  only  incidentally  benefit  the  locality  by  furnishing  em- 
ployment and  adding  to  local  trade. 

"Tbere  is  nothing  in  the  present  legislation  to  indicate  tliat 
the  power  obtained  under  it  is  to  be  employed  directly  for  the 
public  use.  Any  sort  of  manufacture  may  be  set  up  under  it, 
and  the  proprietor  is  not  obliged  in  any  manner  to  carry  it  on 
for  the  benefit  of  the  locality,  or  of  the  state  at  large." 

In  a  more  recent  case  decided  by  the  same  court  in  1891, 
Board  of  Healtli  v.  Van  Hoesen,  87  Mich.  533,  49  ^t,  \v.  894,  it 
was  said :  "To  justify  the  condemnation  of  lands  for  a  private 
corporation,  not  only  must  the  purpose  be  one  in  which  the 
public  lias  an  interest,  but  tbe  state  must  have  a  voice  in  the 
manner  in  wliich  the  public  may  avail  itself  of  that  use.  In 
Gilmore  v.  Lime  Point,  18  Cal.  229,  a  public  use  is  defined  to  be 
a  use  whicli  concerns  the  whole  community  as  distinii-uished  from 
a  particular  individual.  Tlie  use  which  the  public  is  to  have  in 
such  property  must  be  fixed  and  definite.  Tbe  ,general  public 
must  have  a  right  to  a  certain  definite  use  of  the  private  prop- 
erty on  terms  and  for  charges  fixed  by  law,  and  the  owner  of  the 
property  must  be  compelled  by  law  to  permit  the  general  pubh'c 
to  enjoy  it.  It  will  not  suffice  if  the  general  prosperity  of  the 
communitv  is  promoted  by  the  taking  of  private  proportv 
i*>'^  from  the  owner  and  transferring  its  title  and  control  to  a 
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corporation,  to  be  used  by  such  corporation  as  its  private  prop- 
erty uncontrolled  by  law,  as  to  its  use ;  in  other  words,  the  use  is 
private  so  long  as  the  land  is  to  remain  under  private  owner- 
ship and  control,  and  no  right  to  its  use,  or  to  direct  its  man- 
agement, is  conferred  upon  the  public." 

Eandolph  on  Eminent  Domain,  section  55,  lays  down  the 
broad  doctrine  that  manufacturing  companies  cannot  condemn 
land  for  their  purposes. 

In  Lewis  on  Eminent  Domain,  section  165.  in  discussing  the 
meaning  of  the  term  "public  use,"  and  referring  to  the  j^rovi- 
sion  usually  inserted  in  state  constitutions  on  the  subject,  it  is 
said :  "  'Public  use'  means  the  same  as  use  by  the  public,  and 
this,  it  seems  to  us,  is  the  construction  the  words  should  re- 
ceive in  the  constitutional  provision  in  question.  Tlie  reasons 
which  incline  us  to  this  view  are:  1,  That  it  accords  with  the 
primary  and  more  commonly  understood  meaning  of  the  words; 
2.  It  accords  with  the  general  practice  in  regard  to  taking 
private  property  for  public  use  when  the  phrase  was  first 
brought  into  use  in  the  earlier  constitutions;  3.  It  is  the  only 
view  which  gives  the  words  an}'  force  as  a  limitation  or  renders 
tliem  capable  of  any  definite  and  practical  application."  In  a 
note  to  this  text  it  is  said:  "The  test  whether  a  use  is  public  or 
not  is  whether  a  pu1)lic  trust  is  imposed  upon  the  property, 
whether  the  pul)lic  has  a  legal  right  to  the  use,  Avhich  cannot 
be  gainsaid  or  denied  or  withdrawn  h\  the  owner" — citing  Far- 
mers' Market  Co.  v.  Philadelphia  P.  P.  Co.,  10  Pa.  Co.  Ct.  25, 
and  a  number  of  other  authorities. 

"Strictly  speaking  private  property  can  only  be  said  to  liave 
been  taken  for  public  uses  when  it  has  been  so  appropriated 
that  the  public  have  certain  well-defined  riglits  to  that  use  se- 
cured, as  the  right  to  use  the  public  highway,  the  public  ferrv, 
tlie  railroad  and  the  like.  But  wlien  it  is  so  appropriated  tliat 
the  ]uiblic  have  no  right  to  its  use  secured,  it  is  difficult  to  per- 
ceive '^^^  how  such  an  appropriation  can  be  denominated  a  pul)- 
lie  use":  Jordan  v.  "Woodward,  40  Me.  317. 

To  the  efi'ect  that  the  power  of  euiinent  domain  to  condemn 
a  site  for  a  manufacturing  plant  or  for  a  railroad  track  to  facili- 
tate such  a  l)usiness  undertaking,  or  for  a  plant  some  distance 
from  its  line  to  generate  electricity  to  operate  an  electric  rail- 
wav.  or  for  an  elevator  to  be  used  in  buying,  selling  or  storing 
grain,  cannot  be  conferred  upon  individuals  or  a  corporation 
incorporated  for  no  public  purpose  and  charged  with  no  public 
duties,  are  the  cases  of  Garbutt  Lumber  Co.  v.  Georgia  etc.  Ey. 
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Co.,  Ill  Ga.  714,  36  S.  E.  942 ;  In  re  Ehode  Island  Sub.  Ey.  Co., 
22  E.  I.  455,  48  Atl.  590 ;  Chicago  etc.  E.  E.  Co.  v.  State  Board 
of  Transp.,  50  ¥eb.  399,  69  N.  W.  955;  Missouri  Pac.  Ey.  Co. 
V.  Nebraska,  164  U.  S.  403,  17  Sup.  Ct.  Eep.  130.  In  those 
cases  it  was  held  that  such  a  taking  of  private  property  would  be 
for  a  purely  private  purpose. 

In  his  work  on  Constitutional  Limitations,  654,  Judge  Cooley 
says:  "The  public  use  implies  a  possession,  occupation  and 
enjoyment  of  the  land  by  the  public  at  large,  or  by  public 
agencies;  and  the  due  protection  to  the  rights  of  private  prop- 
erty will  preclude  the  government  from  seizing  it  in  the  hands 
of  the  owner  and  turning  it  over  to  another  on  vague  grounds 
of  public  benefit  to  spring  from  a  more  profitable  use  to  which 
the  latter  may  devote  it." 

In  the  view  which  we  take  of  the  case  at  bar,  it  is  wholly  un- 
necessary to  consider  the  question  whether  or  not  the  proposed 
taking  of  the  property  of  defendants  in  error  is  in  violation  of 
the  fourteenth  amendment  of  the  constitution  of  tlie  United 
States,  providing  that  private  property  cannot  be  taken  for  any 
purpose  without  due  process  of  law,  since,  if  tlio  proposed  tak- 
ing is  for  a  private  and  not  a  public  use,  it  is  clearly  in  violation 
of  our  state  constitution. 

It  is  urged  upon  us  tliat  altliough  the  charter  in  question 
does  not  command  the  performance  of  the  company's  public 
''^  duties,  since  it  is  "a  public  service  corporation,"  the  right  of 
public  control  arises  from  the  grant  of  the  francliise  of  eminent 
domain,  and  when  the  company  undertakes  to  devote  its  prop- 
erty and  its  products  to  the  public  use,  it  becomes  subject  to  pub- 
lic regulations.  This  proposition  is  unquostional)ly  sound  and 
sustained  by  the  authorities  cited — Munn  v.  People  of  Illinois, 
98  U.  S.  113 ;  Budd  v.  Xew  York,  143  U.  S.  538,  12  Sup.  Ct. 
Eep.  468;  Brass  v.  North  Dakota,  153  TJ.  S.  391,  14  Sup.  Ct. 
Eep.  857 — to  which  many  others  may  be  added;  but  this 
does  not  meet  the  difficulty  in  this  case.  Tlie  mere  recognition 
of  the  corporation  in  its  charter  as  an  "internal  improvement 
company"  does  not  make  it  so,  and  bring  it  within  the  operation 
of  the  general  laws  of  the  state  governing  such  companies  and 
controlling  their  operations.  The  difficulty  with  the  charter  is 
that  the  purpose  for  which  the  property  is  authorized  to  be 
taken  by  the  right  of  eminent  domain  in  this  instance  does  not 
clearly  appear  to  be  for  a  public  use  or  a  public  purpose.  On 
the  contrary,  the  grounds  of  public  benefit  upon  which  tlie  tak- 
ing is  proposed  are  vague,  and  the  use  which  the  public  is  to 
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have  of  the  property,  or  the  manner  in  which  the  public  is  to  be 
benefited  by  the  use  of  it  by  the  company,  is  by  no  means  fixed 
and  definite.     Not  only  is  the  public  benefit  to  spring  from  the 
use  to  which  the  company  proposes  to  devote  the  property  vague, 
indefinite  and  uncertain,  but,  under  the  plain  language  of  the 
charter,  the  public  use  of  the  property  or  any  use  of  it  by  the 
public  may  be  gainsaid  or  denied  or  withdrawn  by  the  company 
at  its  will,  since  it  is  authorized  to  use,  not  only  a  part,  but 
the  entire  product  of  the  work  or  works  it  proposes  to  establish, 
for  its  own  use  or  benefit.     In  such  a  case  the  private  benefit  too 
clearly  dominates  the  public  interest  to  find  constitutional  au- 
thority for  the    exercise  of  the    power  of  eminent  donuiin,  and 
is  the  equivalent  of  taking  of  private  property  for  a  private  use, 
against  the  will  of  the  owner,  which  cannot  be  done  in  any  case. 
The  difficulties  confronting  plaintifE  in  error  in  this  particu- 
lar ^^^  cannot  be  obviated  by  invoking  the  general  laws  of  the 
state  specifying  and  regulating  the  public  duties  and  obliga- 
tions of  internal  improvement  companies.     These  statutes,  con- 
tained in  chapter  51  of  the  Code,  impose  no  duty  upon  such 
a  company  that  can  he  made  to  apply  to  this  corporation  in  its 
manufacturing  operations,  to  say  nothing  of  the  other  uses  to 
which  it  may,  under  its  cliarter,  put  the  land  and  water   rights 
sought  to  be  acquired  by  condemnation.     Wc  do  not  mean  to 
sav,  however,  that  under  no  conditions  can  the  right  of  eminent 
domain  be  conferred  by  the  legislature  in  furtherance  of  tlie 
establishment  of  plants  for  the  generation  of  electric  power  or 
other  power,  light  or  heat,  wliere  public  necessity  requires  it, 
and  the  public  use  or  benefit  is  apparent  and  safely  guarded. 
To  meet  industrial  progress,  new    conditions,  and  the  ever  in- 
creasing necessities  of  society,  the  courts  have  gone  very  far 
in   sustaining  legislation  conferring  the  franchise  of  emiuent 
domain,  and  it  is  not  necessary  for  us,  in  this  case,  if  we  were 
so  inclined,  to  question  the  soundness  of  the  policy  sustained  in 
those  decisions. 

We  are  of  opinion  that  the  judgment  complained  of  here  is 
riaht.  and  it  is,  therefore,  affirmed. 


In  a  Tircmt  Cane  in  Vermont  it  is  decirlecl  that  the  application  of 
water  power  to  the  generation  of  electricity  for  use  in  the  operation 
of  a  railway  is  not  a  public  use  for  which  the  legislature  may  author- 
ize the  exercise  of  the  power  of  eminent  domain:  Avery  v.  Vermont 
Electric  Co.,  75  Vt.  235,  98  Am.  St.  Eep.  818,  54  Atl.  179.  And  in  a 
recent  Illinois  case  it  is  held  that  a  statute  which  authorizes  the  con- 
demnation of  private  property  for  the  purpose  of  public  mills,  and 
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machinery  other  than  grist-mills,  is  unconstitutional,  as  permitting 
the  taking  of  private  property  for  private  use:  Gaylord  v.  Sanitary 
Dist.,  204  111.  576,  98  Am.  St.  Eep.  235,  68  N.  E.  522.  See,  also, 
Matter  of  Tuthill,  163  N.  Y.  133,  79  Am.  St.  Eep.  574,  57  N.  E. 
503,  and  Healy  Lumber  Co.  v.  Morris,  33  Wash.  490,  post,  p.  964,  74 
Pac.  681,  for  a  discussion  of  the  meaning  of  "public  use." 


LEFTWICH  V.  WELLS. 

[101  Va.  255,  43  S.  E.  364.] 

BENEFIT  SOCIETIES — Payment  of  Dues  by  Husband  on 
Wife's  Certificate.- — In  the  absence  of  contract,  payment  of  dues  by 
a  husband  on  a  certificate  of  membership  in  a  benefit  society  issued 
to  his  wife  is  gratuitous,  and  creates  no  equities  in  hia  favor,  (p. 
b67.) 

BENEFIT  SOCIETIES — Designation  of  Beneficiary — Delivery 
of  Certificate. — If  a  member  of  a  benefit  society  has  appointed  a 
beneficjrvy  in  any  of  the  modes  pointed  out  in  the  contract  of  in- 
surance, it  is  not  necessary  that  the  certificate  of  membership  should: 
be  delivered  to  the  beneficiary  so  named,  as  the  claim  of  such  ben- 
eficiary is  not  based  on  a  contract,  but  upon  the  appointment  and 
direction  for  the  j^ayment  of  the  fund.      (r..  869.) 

BENEFIT  SOCIETIES — Designation  of  Beneficiary — Assign- 
ment— Delivery  of  Certificate. — If  a  member  of  a  benefit  society  has 
power  to  designate  or  change  his  beneficiary  under  his  certificate  by 
an  assignment  thereof,  such  designation  or  change  when  made  is 
not,  in  fact,  an  assignment  of  the  certificate,  but  is  the  mere  exer- 
cise of  a  power  of  appointment,  and  it  is  not  necessary  that  either 
the  certificate  or  the  assignment  thereof  should  be  delivered  to  the 
beneficiary.  On  the  contrary,  the  retention  of  the  certificate  by  the 
member  is  a  necessary  incident  of  the  power  to  change  the  benefi- 
ciary,    (p.  869.) 

J.  E.  Edmunds  and  L.  Goodman,  for  the  plaintiH  in  error. 

J.  H.  Christian,  for  the  defendant  in  error. 

2.-;g  whittle,  J.  The  ownorsliip  of  the  proceeds  of  a  five 
hundred  dollar  henefit  certificate  issued  by  ''The  Grand 
Fountain  United  Order  of  True  Eeformers,"  a  corporation 
chartered  by  the  circuit  court  of  the  city  of  Richmond,  to  Annie 
C.  Leftwich,  constitutes  the  subject  of  this  litigation.  The 
rival  claimants  of  the  certificate  arc  plaintiff  in  error,  Samuel 
Leftwicli,  tlie  husband,  and  Ora  A.  Wells,  the  daugliter  of  Annie 
C.  Leftwich.  The  purposes  for  which  the  society  was  formed 
are  declared  in  the  charter  to  be,  "to  provide  a  place  of  burial 
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for  deceased  members,  and  to  defray  the  expenses  of  their 
funerals;  to  assist  in  the  support  and  education  of  their  widows 
and  orphans,  and  in  this  connection  to  provide  what  is  known 
as  an  endowment  or  mutual  benefit  fund;  and  to  give  aid  and 
assistance  to  its  members  in  times  of  sickness  and  distress,  and 
for  such  other  benevolent  objects  as  may  be  necessary/' 

Section  34  of  the  constitution  provides  for  payment  of  the 
amount  of  the  certificate  "to  the  widow,  orphan  or  orphans,  or 
assigns  of  the  deceased  whose  names  appear  in  the  policy." 

And  section  2  of  t1ie  by-laws  enlarges  the  beneficiary  class 
60  as  to  embrace  the  "heirs"  of  deceased  members. 

In  the  certificate  issued  to  Annie  C.  Leftwich,  the  society 
promises  "to  pay  the  heirs  or  assigns  of  the  deceased  meml)er 
above  named  the  whole  assessment  of  the  benefited  membership 
of  class  E,  not  to  exceed  five  hundred  dollars." 

The  prescribed  form  for  designating  a  beneficiary  under  the 
certificate  is  a  printed  assignment  annexed  thereto.  In  the 
case  under  consideration  it  was  filled  out  as  follows : 

"I,  Annie  C.  Leftwich,  do  hereby  assign  all  my  claim  above 
^•'•''  mentioned  in  this  certificate,  at  my  death,  to  Ora  A.  ^Yells, 
my  daughter,  of  L\mchburg,  state  of  Virginia,  who  bears  to  me 
the  relationship  of  daughter. 

"Done  at  Lynchburg,  this  8th  day  of  February,  A.  D.  1898. 

her 
(Signed)     "ANNIE  X  C.  LEFTWICH. 
mark 
"Witness:  E.  M.  THOMPSON. 
"Witness:  W.  D.  THOMPSON." 

'^Members  will  please  fill  out  the  above,  and  sign  in  the  pres- 
ence of  two  witnesses." 

Annie  C.  Leftwich  departed  this  life  on  the  twenty-ninth  day 
of  August,  1901,  and  defendant  in  error  proceeded  by  motion 
against  the  society,  in  the  corporation  court  of  the  city  of 
L}Tichburg,  to  recover  the  five  hundred  dollars  due  on  the  cer- 
tificate. 

The  society  is  not  an  active  party  to  the  litigation,  and  claims 
no  interest  in  the  subject  matter;  but  it  filed  an  atfidavit,  in 
usual  form,  in  the  trial  court,  setting  forth  the  fact  that  plain- 
tiff in  error  asserted  title  to  the  fund,  and  asked  that  he  be  sum- 
moned to  appear  and  required  to  interplead  in  the  manner  pre* 
scribed  by  section  2998  of  the  Code. 
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Thereupon  the  court,  having  summoned  plaintiff  in  error, 
directed  the  following  issues  to  be  tried  by  a  jury,  to  wit: 
"Wliether  or  not  the  assignment  of  the  policy  of  insurance  in 
the  Grand  Fountain  of  the  United  Order  of  True  Reformers  on 
the  life  of  Annie  C.  Leftwich  to  Ora  A.  Wells,  is  fraudulent  and 
void  as  to  Samuel  Leftwich,  and  whether  or  not  the  proceeds, 
or  any  part  thereof,  is  the  property  of  said  Samuel  Leftwich." 
There  was  a  verdict  and  judgment  in  behalf  of  defendant  in 
error,  which  judgment  is  before  this  court  for  review. 

The  grounds  upon  which  plaintiff  in  error  bases  his  right  to 
^^^  demand  the  proceeds  of  the  certificate  are:  1.  An  alleged 
agreement  between  himself  and  Annie  C.  Leftwich,  by  the 
terms  of  which  each  was  to  take  out  a  certificate  for  the  bene- 
fit of  the  other;  2.  Payment  by  him  of  two  hundred  and  fifty 
dollars  of  dues  and  assessments  on  the  certificate  in  question; 
3.  That  the  assignment  to  defendant  in  error  was  fraudulent 
and  void;  and  4.  That  said  assignment  was  inoperative  for  the 
reason  that  neither  it  nor  the  certificate  was  ever  delivered  to 
Ora  A.  Wells. 

It  is  not  needful  to  invoke  the  rule  that  this  case  is  here  as 
on  a  demurrer  to  evidence  in  order  to  sustain  the  verdict  and 
judgment  complained  of.  The  testimony  on  behalf  of  plaintiff 
in  error  is  of  a  most  unsatisfactory  and  inconclusive  character. 
Vague  and  indefinite,  it  falls  far  short  of  what  is  necessary  to 
sustain  any  one  of  the  alleged  grounds  for  recovery. 

The  alleged  agreement  for  mutual  insurance  is  not  proved, 
nor  does  it  appear  that  plaintiff  in  error  ever  took  out  a  cer- 
tificate in  favor  of  his  wife.  The  vague  statements  of  witnesses 
on  that  subject  do  not  establish  either  fact,  and  his  failure  to 
produce  the  certificate,  the  best  evidence  in  support  of  the  con- 
tention, justifies  the  conclusion  that  no  such  paper  was  in  exist- 
ence. 

The  second  ground  is  likewise  without  evidence  to  sustain  it. 
It  does  not  appear  that  plaintiff  in  error  paid  any  dues  or  assess- 
ments on  the  certificate  in  question.  If  he  had  done  so,  in  the 
absence  of  contract,  the  payments  would  be  regarded  as  gratui- 
tous and  would  create  no  equities  in  his  favor :  Joyce  on  Insur- 
ance, sees.  869,  870,  and  notes;  sec.  1148,  note  239. 

In  respect  to  the  assignment  of  the  certificate,  the  regularity 
of  its  execution  is  established  by  the  instrument  itself  and  the 
testimony  of  the  two  subscribing  witnesses,  both  of  whom  were 
officers  of  the  society,  and  had  been  for  eighteen  years. 
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The  objection  that  there  was  no  delivery  of  the  certificate  or 
assignment  to  defendant  in  error,  and  that  the  transaction  was 
^^^  therefore  incomplete  and  ineffectual  to  pass  title  to  the  pro- 
ceeds of  the  certificate  to  her,  is  also  without  merit. 

'WTiile  the  paper  appended  to  the  certificate  and  executed  by 
the  assured  is  called  an  assignment,  it  is  in  reality  nothing  more 
than  the  mode  adopted  by  the  society  for  designating  a  bene- 
ficiary from  the  selected  class  in  accordance  with  the  charter, 
constitution  and  by-laws  of  the  society.  Defendant  in  error  is, 
therefore,  in  no  proper  sense  an  assignee  of  the  certificate,  but 
is  an  appointee  of  its  benefits ;  and,  by  the  rules  and  regulations 
of  the  society,  is  as  much  entitled  to  the  proceeds  as  if  her  name 
had  been  written  in  the  body  of  the  certificate. 
.  The  assured  has  no  property  in  the  policy,  but  only  the  power 
of  appointing  a  beneficiary,  and  a  delivery  of  the  certificate  is 
no  more  necessary  than  would  be  the  delivery  of  any  other  in- 
strument creating  the  power. 

The  doctrine  of  Spooner  v.  Ililbish,  92  Va.  333,  23  S.  B. 
751,  has  no  application  to  the  case.  The  assured  in  that  case 
held  an  ordinary  policy  on  his  own  life  and  for  his  own  benefit, 
which  he  undertook  to  give  to  a  tliird  party.  He  accordingly 
made  an  assignment  of  the  policy  in  duplicate,  whereby  the 
benefit  was  assigned  to  the  donee,  but  failed  to  deliver  eitlier 
the  ])olicy  or  assignment  to  the  assignee.  Subsequently,  tliere 
was  a  contest  over  the  proceeds  of  the  policy  between  the  cred- 
itors of  the  assured  and  the  donee,  and  it  was  held  tliat  as 
neitlier  the  policy  nor  assignment  had  been  delivered,  the  gift 
was  inchoate  and  inoperative. 

In  this  case,  as  remarlced,  defendant  in  error  was  not  an 
assignee,  but  a  beneficiary  by  virtue  of  the  exercise  of  a  power 
of  appointment  in  her  favor  with  which  the  assured  was  in- 
vested by  the  terms  of  tlie  certificate,  and  the  element  of  de- 
livery was  not  an  essential  factor  in  the  transaction. 

''Wlicre  a  member  of  a  society  has  appointed  a  beneficiary 
in  any  of  the  modes  pointed  out  in  the  contract  of  insurance, 
it  is  not  necessary  that  the  certificate  of  meml)ersbip  should  be 
-*^  delivered  to  tlie  beneficiary  so  named.  The  claim  of  the 
beneficiary  in  such  case  is  not  based  on  a  contract,  but  upon 
the  appointment  and  direction  for  the  payment  of  the  fund'^: 
Xililack  on  Benefit  Societies,  sec.  149;  Joyce  on  Insurance,  sees. 
743,  849. 

The  assured  lias  the  power  to  change  the  beneficiary  at  pleas- 
ure, provided  the  appointee  is   selected    from  the    authorized 
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class,  and  the  retention  of  the  certificate  is  a  necessary  incident 
to  that  power.  This  power  of  appointment  or  right  to  dispose 
of  the  fund  may  be  exercised  in  any  manner  agreed  on  in  the 
contract  of  insurance.  If  the  contract  provides  that  it  may 
be  done  by  an  assignment  of  the  certificate,  that  method  should 
be  pursued.  But  by  such  an  assignment,  the  member  does  not 
transfer  his  right  or  estate  in  the  certificate  or  the  fund  to  his 
beneficiary,  but  only  executes  a  power :  Niblack  on  Benefit  So- 
cieties, sees.  173,  227,  229,  and  notes;  Bacon  on  Benefit  So- 
cieties, sec.  244. 

The  case  does  not  fall  within  the  principle  of  that  class  of 
cases  which  holds  that  where  the  assured  is  under  contractual 
obligations  to  a  particular  beneficiary  and  exercises  the  power 
of  appointment  in  his  favor,  he  cannot  defeat  the  equities  of 
the  first  appointee  by  selecting  a  second  beneficiary,  who  is  a 
mere  volunteer,  or  acquires  his  interest  with  notice  of  the  pre- 
existing equities:  Jory  v.  Supreme  Council  A.  L.  of  H.,  105 
Cal.  20,  45  Am.  St.  Eep.  17,  38  Pac.  524;  Adams  v.  Grand 
Lodge,  105  CaL  321,  45  Am.  St.  Rep.  45,  38  Pac.  914;  Grimb"- 
ley  v.  Harrold,  125  Cal.  24,  73  Am.  St.  Rep.  19,  57  Pac.  558. 

The  effort  of  plaintiff  in  error  was  to  bring  his  case  within 
the  infiuence  of  that  line  of  authorities,  but  he  has  signally 
failed  of  his  purpose.  He  was  never  the  appointee  in  the  cer- 
tificate, and  his  wife  rested  under  no  contractual  obligation  to 
exercise  the  power  in  his  favor. 

It  is  needless  to  consider  the  alleged  grounds  of  error  in  the 
instructions.  Without  conceding  that  they  are  amenable  to  ob- 
jection, 2^^  they  could  not  have  operated  to  the  prejudice  of 
plaintiff  in  error,  who,  in  no  aspect  of  the  case,  is  entitled  to 
a  verdict. 

Tlie  jiiflgmcnt  of  the  corporation  court  is  without  error,  and 
is  affirmed. 


The  RifiM  of  a  Memher  of  a  mutual  benefit  society  to  change  hig 
■beneficiary  is  considered  in  the  monographic  notes  to  Lake  v.  Minn- 
esota etc.  Assn.,  52  Am.  St.  Rep.  561-564,  and  Bankers'  etc.  Assn.  v. 
Stapp,  19  Am.  St.  Rep.  786-790.  While  this  right  is  generally  recog- 
nized, it  must  be  effected,  as  a  rule,  in  the  manner  pointed  out  by 
the  rules  and  by-laws  of  the  society:  Independent  Foresters  v. 
Keliher,  36  Or.  501,  78  Am.  St.  Rep.  785,  59  Pac.  324,  60  Pac.  563. 
The  better  rule  is,  although  there  is  some  difference  of  opinion  on 
the  question,  that  a  beneficiary  has  no  vested  interest  during  the 
lifetime  of  the  member,  but  only  an  expectancy,  subject  to  defeat 
bv  the  power  of  the  appointment  vested  in  liim:  Peterson  v.  Gibson, 
im  111.  365,  85  Am.  St.  Rep.  263,  61  N.  E.  3  27;  Schmidt  v.  Northern 
Life  Assn.,  112  Iowa,  41,  84  Am.  St.  Rep.  323,  83  N.  W.  800.     Com- 
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pare  United  States  Casualty  Co.  v.  Kacer,  169  Mo.  301,  92  Am.  St. 
Kep.  641,  69  S.  W.  370. 

^  The  Assignment  of  Benefit  Certificates  in  a  mutual  benefit  associa- 
tion is  discussed  in  the  monographic  note  to  Chamberlain  v.  Butler, 
87  Am.  St.  Kep.  514-519.  No  actual  manual  delivery  is  necessary 
to  the  assignment  of  a  life  insurance  policy:  Colburn's  x\ppeal  74 
Conn.  463,  92  Am.  St.  Eep.  231,  51  Atl.  139;  note  to  Chamberlain  v. 
Butler,  87  Am.  St.  Eep.  491-494, 

The  Payment  of  the  Premiums  on  a  life  insurance  policy  does  not 
entitle  the  payer  to  sue  thereon:  Lewis  v.  Metropolitan  Life  Ins.  Co., 
178  Mass.  52,  86  Am.  St.  Eep.  463,  59  N.  E.  439. 


COUN"CIL  OF  FAEMVILLE  v.  WALKER. 

[101  Va.  323,  43  S.  E.  558.] 

CONSTITUTIONAL  LAW— Sale  of  Intoxicating  Liquor.— The 

regulation  of  the  sale  of  intoxicating  liquor  is  wholly  within  the 
police  power  of  the  state  to  be  exercised  in  such  manner  as  it  deems 
proper,  as  such  sale  is  not  one  of  the  privileges  or  immunities  of 
citizeijship    guaranteed    by    constitutional    provisions,     (p.    873.) 

INTOXICATING  LIQUORS— Sale  of— Delegation  of  Police 
Power  to  Municipality.— The  state  may  delegate  its  police  power  to 
regulate  the  sale  of  intoxicating  liquors  to  a  municipality,  and  may 
authorize  it  to  establish  a  dispensary  for  the  sale  thereof,  although 
in  so  doing  it  may  render  necessary  the  expenditure  of  money  and 
ultimately  the   imposition    of   a  tax.      (pp.    877,   878.) 

INTOXICATING  LIQUOES,  Sale  of.— Public  money  may  be 
lawfully  expended  in  the  regulation  and  control  of  the  sale  of  in- 
toxicating  liquors,      (pp.    877,   878.) 

A.  D.  Watkins   and  W.  H.  Mann,  for  the  appellant. 

Caskie  &  Coloman,  for  the  appellee, 

^^^  KETTH,  P.  The  legislature,  at  the  extra  session  in 
1901,  passed  an  act  entitled  "An  act  to  establish  a  dispensary 
for  the  sale  of  intoxicating  liqnors  in  Farmville  magisterial  dis- 
trict. Prince  Edward  ^^^  county,  Virginia,  to  prohibit  all 
persons,  firms,  corporations  to  sell,  barter,  or  exchange  such 
liquors  in  said  district,  and  to  repeal  all  laws  in  conflict  with 
this  act,  so  far  as  they  apply  to  the  said  magisterial  district." 

The  first  section  of  the  act  makes  the  sale  of  intoxicating 
liquors  of  anv  kind  in  Farmville  district,  except  as  therein  pro- 
vided, a  misdemeanor  punishable  by  fine  and  imprisonment. 

By  the  second  section  the  town  of  Farmville  is  authorized  to 
elect  three  of  its  citizens  who  shall  constitute  a  dispensary  board, 
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and  fixes  their  term  of  office  and  compensation ;  and  the  sections 
following  authorize  the  purchase  of  spirituous,  vinous  and  malt 
liquors  in  such  quantities  as  the  board  shall  order;  require  the 
treasurer  of  the  town  of  Farmville  to  pay  all  bills  for  the  es- 
tablishment and  maintenance  of  the  dispensary  and  the  pur- 
chase of  stock;  prescribe  the  terms  upon  which  sales  shall  be 
made;  empower  the  board  from  time  to  time  to  make  rules  and 
regulations  for  the  operation  of  the  dispensary;  prohibit  the 
sale  of  wines  and  liquors  to  any  person  known  to  be  an  habitual 
drunkard,  to  minors,  or  persons  intoxicated,  except  upon  the 
prescription  of  a  regularly  licensed  physician;  direct  that  the 
dispensary  shall  not  be  opened  before  sunrise,  and  that  it  shall 
be  closed  at  sunset  each  day,  and  on  Sundays,  election  days  and 
such  other  days,  and  under  the  same  circumstances,  as  make 
the  sale  of  liquors  unlawful  under  the  laws  of  this  state.  It  is 
provided  that  the  room,  in  which  the  business  shall  be  con- 
ducted shall  front  upon  one  of  the  principal  streets  of  the 
town,  and  shall  have  no  other  means  of  ingress  or  egress  except 
the  front  door  thereof.  The  price  at  which  liquors,  etc.,  shall 
be  sold  is  to  be  fixed  by  the  dispensary  board,  provided  that 
the  same  shall  not  be  sold  for  a  profit  exceeding  eighty  per  cen- 
tum above  the  actual  cost  thereof. 

There  are  other  provisions  of  the  statute  which  need  not  be 
specifically  mentioned. 

The  twelfth  section  enacts  that:  "The  council  of  the  said 
^^^  town  shall  appropriate  from  the  treasury  of  the  town  a 
sufficient  amount  to  establish  the  dispensary  as  provided  for  in 
this  act,  which  amount  shall  be  paid  into  the  town  treasury 
from  the  profits  arising  from  said  dispensary  as  they  shall  ac- 
crue, and  no  profit  shall  be  paid  out  in  any  other  direction  until 
said  amount  is  so  repaid,  and  thereafter  said  dispensary  shall 
be  supported  and  maintained  out  of  the  profits  accruing  out  of 
said  business:  provided,  however,  that  the  said  town  council 
may  allow  said  board  to  borrow  money  or  buy  goods  on  the 
credit  of  the  dispensary  alone,  if  it  be  necessary  to  keep  said  dis- 
pensary in  operation." 

By  the  sixteenth  section  it  is  provided:  "The  net  profits  ac- 
cruing from  said  di^pGiisary  under  this  act  shall  be  disposed 
of  in  the  following  i:nanner :  One-fourth  to  the  state  of  Virginia  ; 
three-oighths  to  the  town  of  Farmville  for  the  purpose  of  build- 
inc:  and  maintaining  its  streets  and  alleys,  and  throo-cightlis  to 
the  Farmville  magisterial  district  outside  of  said  town  for  its 
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public  roads.  Such  distribution  shall  be  made  when  ordered  by 
said  board,  and  at  least  once  a  year." 

In  May,  1901,  C.  M.  Walker,  a  citizen  of  the  town  of  Farm- 
ville,  exhibited  his  bill  in  the  circuit  court  of  Prince  Edward 
county,  in  which,  after  reciting  in  detail  the  various  provisions 
of  the  above  act,  he  insists  that  it  is  void  as  being  in  many  re- 
spects repugnant  to  the  constitution  of  the  state,  and  of  the 
tTnited  States. 

In  accordance  with  the  prayer  of  the  bill,  an  injunction  was 
awarded  "enjoining  the  council  of  the  town  of  Farmville  from 
taking  any  steps  whatever  looking  toward  the  enforcement  of 
the  act  known  as  the  dispensary  act  for  Farmville  magisterial 
district,"  and  at  the  September  term,  1901,  a  final  decree  was 
entered  perpetuating  that  injunction,  and  that  decree  is  now 
before  us  for  review. 

The  act  in  question  is  not  a  tax  law.  Its  purpose  is  not  to 
raise  revenue,  but  to  regulate  the  sale  of  intoxicating  liquors. 
^^^  Its  constitutionality,  therefore,  is  to  be  determined  by  re- 
ferring not  to  the  taxing  power  of  the  legislature,  but  to  its 
police  power.  Its  enforcement  may  or  may  not  result  in  rais- 
ing revenue.  If  the  conduct  of  the  dispensary  should  prove  to 
be  remunerative,  it  will  bring  revenue  into  the  treasury  of  the 
county,  the  town,  and  the  state;  should  it  prove  unprofitable, 
it  would  deplete  the  treasury  of  the  town  of  Farmville. 

The  act  does,  however,  authorize  the  expenditure  of  money 
by  the  council  of  the  to^vn  of  Farmville,  which  was  raised  by 
taxation,  and  this  can  only  be  properly  expended  for  some  pub- 
lic use. 

As  was  said  by  Justice  ^liller  in  Savings  etc.  Assn.  v.  Topeka, 
20  Wall.  655:  "It  is  undoubtedly  the  duty  of  the  legislature 
which  imposes  or  autliorizes  municipalities  to  impose  a  tax,  to 
see  that  it  is  not  to  be  used  for  purposes  of  private  interest  in- 
stead of  a  public  use,  and  the  courts  can  only  be  justified  in 
inteiposing  when  a  violation  of  this  principle  is  clear,  and  the 
reason  for  interference  cogent.  An-l  in  deciding  whotlici-  in 
the  given  case,  the  object  for  which  the  taxes  are  assessed  falls 
upon  the  one  side  or  the  other  of  this  line,  they  must  l^e  gov- 
erned mainly  by  the  course  and  usage  of  the  government,  tlie 
objects  for  wliich  taxes  have  been  customarily  and  by  long 
course  of  legislation  levied,  what  objects  or  purposes  have  been 
considered  necessary  to  the  support  and  for  the  proper  use  of 
the  government,  wbethcr  state  or  municipal,  \\niatever  law- 
fully pertains  to  this  and  is  sanctioned  by  time  and  the  acqui- 
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escence  of  the  people  may  well  be  held  to  belong  to  the  public 
use,  and  proper  for  the  maintenance  of  good  government, 
though  this  may  not  be  the  only  criterion  of  rightful  taxation." 
That  the  regulation  of  the  sale  of  intoxicating  liquors  is 
within  the  police  power  of  the  state  is  established,  if  not  liter- 
ally, by  all  the  cases  where  the  subject  has  been  considered,  cer- 
tainly by  an  overwhelming  array  of  authority. 

327  In  Tragesser  v.  Gray,  73  Md.  250,  25  Am.  St.  Eep.  587, 
20  Atl.  905,  it  is  held  that:  "The  legislature  may  prohibit  or 
restrict  the  sale  of  spirituous  liquors  in  any  manner  whicli  its 
discretion  may  dictate.  No  one  can  claim  as  a  right  any  power 
whatever  to  sell  such  liquors;  if  he  sells  at  all,  it  must  be  on 
such  terms  as  the  legislature  sees  fit  to  impose 

"The  validity  of  an  exercise  by  a  state  of  its  police  power 
in  regulating  the  sale  of  spirituous  liquors  does  not  in  the  least 
degree  depend  on  any  question  as  to  the  presence  or  absence  of 
discrimination  for  or  against  particular  persons  or  classes  of 
persons.  The  legislature  may  lawfully  grant  the  right  to  sell 
to  a  certain  class  or  classes  of  persons  and  withhold  it  from  all 
others." 

In  the  notes  to  that  case,  decisions  from  many  states  are 
collated  which  are  to  the  same  effect,  among  them  Bartemeyer 
V.  Iowa,  14  Wall.  129,  which  holds  that  "the  usual  and  ordi- 
nary legislation  of  the  states,  regulating  or  prohibiting  the  sale 
of  intoxicating  liquors,  raises  no  question  under  the  constitution 
of  the  United  States. 

"The  right  to  sell  intoxicating  liquors  is  not  one  of  the  priv- 
ileges and  immunities  of  the  citizens  of  the  United  States  which, 
by  the  fourteenth  amendment  to  the  United  States  constitution, 
the  states  were  forbidden  to  abridge." 

In  Kidd  v.  Pearson,  128  U.  S.  1,  9  Sup.  Ct.  Eep.  6,  it  was 
held  that :  "A  state  has  the  right  to  prohiI)it  or  restrict  the  man- 
ufacture of  intoxicating  liquors  within  its  limits;  to  prohibit 
all  sale  and  traffic  in  them  in  the  state;  to  inflict  penalties  for 
their  manufacture  and  sale,  and  to  provide  regulations  for  the 
abatement  as  a  common  nuisance  of  the  property  used  for  such 
forbidden  purposes. 

"Whether  a  state,  in  the  exercise  of  its  undisputod  ]iowor  of 
local  administration,  can  enact  a  statute  prohibiting'  within  its 
limits  the  manufacture  of  intoxicating  liquors  except  for  cer- 
tain purposes  is  no  longer  an  open  question  before  this  court.'' 

328  In  Mucrler  v.  Kansas,  123  U.  S.  623,  8  Sup.  Ct.  Eep.  273, 
it  was  held:  "Legislation  by  a  state  prohibiting  the  manufacture 
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within  her  limits  of  intoxicating  liquors,  to  be  there  sold  or 
bartered  for  general  use  as  a  beverage,  does  not  necessarily  in- 
fringe any  right,  privilege,  or  immunity  secured  by  the  consti- 
tution of  the  United  States. 

*'It  belongs  to  the  legislative  department  to  exert  what  are 
known  as  the  police  powers  of  the  state,  and  to  determine,  pri- 
marily, what  measures  are  appropriate  or  needful  for  the  pro- 
tection of  the  public  morals,  the  public  health,  or  the  pul^lic 
safety — subject  to  the  power  of  the  court  to  adjudge  whether 
any  particular  law  is  an  invasion  of  rights  secured  by  the  con- 
stitution. 

"Government  does  not  interfere  with,  nor  impair,  anyone's 
constitutional  rights  of  liberty  or  of  property,  when  it  deter- 
mines that  the  manufacture  and  sale  of  intoxicating  drinks, 
for  general  or  individual  use,  as  a  beverage,  are  or  may  become 
hurtful  to  society,  and  constitute,  therefore,  a  business  in  which 
no  one  may  lawfully  engage." 

That  case,  indeed,  seems  to  have  reached  the  limit  in  main- 
taining the  police  power  of  the  state  when  exercised  for  the 
safety,  health  or  morals  of  the  community;  and  a  prohibition 
upon  the  use  of  property  in  the  manufacture,  sale  or  barter  of 
intoxicating  liquors,  declared  by  the  legislature  to  be  injurious 
to  the  health,  morals  and  safety  of  the  community,  was  not 
deemed  a  taking  or  appropriation  for  the  public  use,  nor  could 
the  state  be  stayed  from  providing  for  "the  discontinuance  of 
any  manufacture  or  traffic  which  is  injurious  to  the  public 
morals,  by  any  incidental  inconvenience  which  individuals  or 
corporations  may  suffer." 

Two  cases  growing  out  of  the  receivability  of  coupons  for 
taxes,  which  at  one  period  so  gravely  interested  the  people  of 
this  state,  illustrate  the  limitation  upon  the  legislature,  when 
^^^  acting  under  the  power  to  levy  taxes  in  order  to  raise  rev- 
enue, and  practically  the  unlimited  power  of  the  legislature  in 
the  exercise  of  its  police  power  for  the  protection  of  the  health, 
safety  and  morals  of  the  community. 

In  Eoyal  v.  State  of  Virginia,  116  IT.  S.  572,  6  Sup.  Ct.  Eep. 
510,  the  constitutionality  of  an  act  which  required  lawyers  to 
pay  the  liocnso  taxes  assessed  upon  them  in  money  and  not  in 
coupons  was  held  to  be  void,  because  in  violation  of  the  con- 
tract of  the  stnto  to  receive  coupons  in  payment  of  all  "taxes, 
debts,  dues  iuid  dctiiands  due  the  state." 

In  Hiickless  v.  Cliildrey.  135  U.  S.  662,  10  Sup.  Ct.  Eep. 
972,  the  Virginia  statute  which  required  a  license  for  the  sale 
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•of  intoxicating  liquors  to  be  paid  in  money  and  not  in  coupons 
"was  held  to  be  constitutional. 

In  Koyal  v.  Virginia,  116  U.  S.  572,  6  Sup.  Ct.  Eep.  510,  the 
license  was  imposed  not  for  the  purpose  of  regulating  the 
privilege  or  occupation  of  practicing  law,  but  in  order  to  raise 
revenue;  in  Huckless  v.  Childrey,  135  U.  S.  662,  10  Sup.  Ct. 
Rep.  972,  the  object  was  held  to  be  the  regulation  of  the  sale 
of  intoxicating  liquors,  and  the  requirement  that  the  license 
imposed  should  be  paid  in  money  and  not  in  coupons  was  main- 
tained upon  the  ground  that  the  object  in  view  was  the  regu- 
lation of  the  traffic  in  liquor,  and  came  within  the  police  power 
of  the  state. 

In  concluding  the  opinion  in  Huckless  v.  Childrey.  135  U.  S. 
^Q-2,  10  Sup.  Ct.  Eep.  972,  it  is  said:  "It  is  conceded  that  the 
state  might,  in  her  discretion,  absolutely  abolish  the  sale  of 
spirituous  liquors,  or  prescribe  on  what  terms  they  shall  be  sold. 
In  this  view,  there  does  not  seem  to  be  any  violation  of  the 
obligation  of  the  state  in  requiring  the  tax  which  is  im- 
posed to  be  paid  in  any  manner  whatever — in  gold,  in  silver, 
in  bank  notes,  or  in  diamonds.  The  manner  of  payment  is 
part  of  the  condition  of  the  license  intended  as  a  regulation  of 
the  traffic.  It  would  be  very  different  if  the  business  sought  to 
be  followed  was  one  of  the  ordinary  pursuits  of  life,  in  which 
all  persons  are  entitled  to  engage.  License  taxes  imposed  up- 
on such  pursuits  and  professions  ^^^  are  imposed  purely  for 
the  purpose  of  revenu<\  and  not  for  the  purpose  of  regulating 
the  traffic  or  the  pursuit.-" 

Enough  has  been  said  to  show  that,  in  dealing  with  the  sale 
of  intoxicating  liquors,  the  legislature  is  fulfilling  a  public  duty; 
that  it  is  striving  to  promote  the  health,  safety  and  morals 
of  the  community,  and  that  in  the  exercise  not  of  its  taxing, 
but  of  its  police  power.  If  the  power  exists  in  the  legislature, 
it  is  not  for  us  to  question  the  manner  of  its  exercise. 

It  is  true  that  it  is  not  always  necessary,  in  order  to  declare 
an  act  unconstitutional,  to  point  out  the  precise  provision  whieli 
it  violates  if  it  be  repu.smant  to  the  spirit  of  the  constitution, 
or  of  the  institutions  which  the  constitution  creates. 

As  was  said  by  Justice  Miller  in  Savin.frs  etc.  Assu.  v.  Topeka, 
20  Wall.  Goo:  "The  theory  of  our  governments,  state  and 
national,  is  opposed  to  the  deposit  of  unlimited  power  anywlK-re. 
The  executive,  the  legislative  and  the  jnclicial  branches  of  these 
governments  are  all  of  limited  and  defined  powers. 
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''There  are  limitations  on  such  power  which  grow  out  of  tho 
essential  nature  of  all  free  governments.  Implied  reservations 
of  individual  rights,  without  which  the  social  compact  could 
not  exist,  and  which  are  respected  by  all  governments  entitled 
to  the  name.  No  court,  for  instance,  would  hesitate  to  de- 
clare void  a  statute  which  enacted  that  A  and  B,  Avho  were  hus- 
Land  and  wife  to  each  other,  should  be  so  no  longer,  but  that 
A  should  thereafter  be  the  husband  of  C,  and  B  the  wife  of  D. 
Or  which  should  enact  that  the  homestead  now  owned  by  A 
should  be  no  longer  his,  but  should  henceforth  be  the  property 
of  B." 

The  illustrations  here  given  are  extreme,  and  it  is  wholly 
improbable  that  such  cases  will  arise.  It  is  indeed  possible 
that  we  might  be  driven  to  invoke  the  maxim  that  the  safety 
of  the  republic  is  the  supreme  law  in  order  to  protect  society 
from  the  exercise  of  governmental  power  not  directly  within 
the  ^^^  limitations  of  the  constitution,  but  such  a  contingency 
is  remote  and  improbable.  As  a  rule  of  action  the  power  and 
duty  of  the  courts  is  sufficiently  defined  in  the  case  of  Prison 
Assn.  V.  Ashby,  93  Va.  670,  25  S.  E.  893,  where  it  is  said:  "The 
courts  have  nothing  to  do  with  the  question  whether  or  not  the 
legislation  contained  in  its  provisions  is  wise  and  proper.  The 
only  question  they  have  to  deal  with  is  one  of  power.  The 
legislature  of  the  state  has  plenary  power  except  where  it  is 
restricted  by  the  constitution  of  the  state  or  of  the  United 
States. 

'•'If  the  statute,  the  validity  of  which  is  attacked,  is  not  in 
conflict  with  the  state  or  federal  constitution,  the  courts  have 
no  power  to  declare  it  invalid,  however  well  satisfied  they  may 
be  that  it  is  unwise  or  vicious  legislation." 

The  cases  wbich  we  have  reviewed  show  the  practically  un- 
limited control  which  the  legislature  may  exercise  with  respect 
to  the  sale  of  intoxicating  liquor.  The  usual  mode  in  wliicli 
the  legislature  has  hitherto  souglit  to  regulate  it  has  been  by 
the  imposition  of  a  license  tax  wbicli,  while  operating  in  some 
degree  to  control  the  traffic,  has  had  the  incidental  effect  of 
bringing  money  into  the  treasury.  The  legislature,  however, 
being  in  the  exercise  of  a  public  duty  when  dealing  with  the 
su])ject  may,  in  its  choice  of  means,  deem  it  wise  to  expend 
money  upon  its  control  or  suppression  rather  than  to  make  it 
a  souice  of  revenue. 

The  dis|)ensary  law  is  a  recent  innovation.  It  mav  vet  be 
considered  as  in  its    experimental    stage.     It    mav    result    in 
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profit  or  loss  according  as  it  is  discreetly  or  unwisely  enforced. 
But  with  that  the  court  has  nothing  to  do.  The  end  being 
legitimate,  the  legislature  is  left  to  choose  .the  means. 

The  act  under  consideration  does  not  require  the  town  of 
Farmville  to  expend  its  money,  or  to  contract  a  debt.  It  per- 
mits it  to  make  an  experiment  in  regulating  the  sale  of  intoxi- 
cating liquors  which  may  result  in  a  profit  or  loss,  in  the  in- 
crease ^^^  of  the  revenue,  or  in  the  imposition  of  a  tax.  Should 
the  latter  alternative  become  necessary,  whatever  tax  is  imposed 
must  be  in  accordance  with  the  constitution  and  laws;  but  a 
discussion  of  those  details  may  with  propriety  be  waived  until 
the  necessity  for  their  consideration  shall  arise.  For  the  pres- 
ent, we  deem  it  sufficient  to  say  that  the  council  of  the  town  of 
Farmville  is  here  as  an  appellant  asking  this  court  to  reverse 
the  decree  by  which  it  was  enjoined  from  enforcing  the  law. 
Whether  the  legislature  can  require  a  municipality  against  its 
will  to  incur  a  debt,  or  to  expend  money  already  in  its  treasury 
is  a  question  not  presented  to  us  upon  this  record.  The  town 
of  Farmville  seeks  to  be  permitted  to  establish  a  dispensary, 
in  the  hope  that  it  may  thereby  so  regulate  the  sale  and  use  of 
ardent  spirits  in  that  community  as  to  promote  the  health, 
safety  and  morals  of  its  people. 

Similar  laws  have  been  enacted  in  other  states  and  passed 
upon  by  the  courts.  In  State  v.  City  of  Aiken,  42  S.  C.  222, 
20  S.  E.  221,  it  was  claimed  that  the  act  violated  the  constitu- 
tion of  South  Carolina  in  numerous  respects,  most  of  which  are 
of  merely  local  interest,  but  the  court  held,  among  other  things, 
"that  the  act  was  not  unconstitutional  because  it  empowers  tlie 
state, to  engage  in  traffic  in  liquors,  as  such  traffic  by  the  state 
is  a  mere  incident  of  the  regulation  of  the  sale,  and  not  the 
object  of  it." 

In  Plumb  v.  Christie,  103  Ga.  686,  30  S.  E.  759,  it  was  held 
that:  "Tlie  general  assembly  of  this  state,  by  virtue  of  its  police 
powers,  has  the  authority  to  regulate  and  control  the  sale  of  all 
intoxicating  liquors,  and  can  establish  dispensaries  for  an  ex- 
clusive sale  of  such  liquors,  under  the  management  of  agents 
or  officials  created  for  this  purpose.^' 

Wo  conclude,  therefore,  that  it  is  within  the  province  of  the 
legislature  to  pass  laws  for  the  promotion  of  the  safety,  hoaltli 
and  morals  of  tlie  people;  that  the  regulation  and  control  of 
^•^^  the  traffic  in  ardent  spirits  is  within  the  discretion  of  tlie 
legislature  under  the  police  power  of  the  state:  that  it  consti- 
tutes a  public  object,  use  or  purpose  in  the  promotion  in  which 
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public  money  may  be  lawfully  expended,  and  that  while  it  is  un- 
necessary to  decide  whether  or  not  it  may  require,  it  is  plain  that 
the  legislature  may.  permit  the  town  of  Farmville  to  establish 
a  dispensary,  though  in  doing  so  it  may  render  necessary  the 
expenditure  of  money  and  ultimately  the  imposition  of  a  tax; 
and,  finally,  that  the  act  in  question  is  not  repugnant  to  the 
letter  or  the  spirit  of  the  constitution  in  force  when  it  was 
passed. 

We  are  of  opinion  that  the  act  establishing  a  dispensary  in 
the  town  of  Farmville  is  constitutional,  and  that  the  decree  of 
of  the  circuit  court  must  be  reversed. 


In  the  Subsequent  Case  of  City  of  Danville  v.  Hatcher,  101  Va.  523, 
44  S.  E.  723,  it  was  decided  on  the  authority  of  the  principal  case  and 
case  therein  cited,  that  "the  regulation  of  the  sale  of  intoxicating 
liquors  is  completely  within  the  police  power  of  the  state,  and  may 
be  exercised  in  such  manner  as  the  legislature  deems  proper.  It  may 
he  entirely  prohibited,  or  such  restraints  may  be  placed  upon  it  as 
the  legislature  thinks  wise  without  supervision  or  control  by  the 
courts.  The  traffic  is  not  one  of  the  privileges  or  immunities  of 
citizenship  guaranteed  by  the  constitution  of  the  United  States  or 
the  fourteenth  amendment  thereto,  and,  in  the  absence  of  constitu- 
tional restrictions,  the  legislature  may  confer  such  police  power  upon 
municipal  corporations  in  such  measure  as  it  deems  expedient,  and, 
when  fully  conferred,  the  courts  can  no  more  interfere  with  the  man- 
ner of  its  exercise,  than  they  could  with  the  state  which  confers 
it."  Hence  a  grant  by  the  legislature  to  a  city  council  of  the  right 
to  grant  or  refuse  licenses  to  all  sellers  of  intoxicating  liquors,  under 
such  regulations  as  it  may  prescribe,  confers  upon  such  council  ab- 
solute control  of  such  subject,  with  power  to  wholly  suppress  the 
privilege  of  sale,  or  to  grant  it  under  such  restrictions  as  it  may 
deem  proper  without  interference  from  the  courts. 

The  Dispensarij  Law  of  Alabama  is  pronounced  constitutional  in 
Sheppard  v.  Bowling,  127  Ala.  1,  85  Am.  St.  Eep.  68,  28  South.  791; 
and  the  constitutionality  of  the  South  Carolina  law  seems  to  be 
assumed  in  State  v.  McGee,  55  S.  C.  247,  74  Am.  St.  Eep.  741.  33 
S.  E.  353.  It  seems,  however,  that  a  municipal  corporation  cannot 
establish  and  operate  a  dispensary  for  selling  liquors,  without  ex- 
press legislative  authority:  Mayor  etc.  of  Leesburg  v.  Putnam,  103 
Ga.  no"  68  Am.  St.  Eep.  80,  29  S.  E.  €02.  See  this  case  for  the 
essential  features  of  the  dispensary  system. 

How  Far  the  Sale  of  Liquors  may  be  regulated  or  prohibited  is  dis- 
cussed in  the  monographic  notes  to  Commonwealth  v.  Kimball,  35 
Am.  Dec.  331-339;  Booth  v.  People,  78  Am.  St.  Eep.  253-255. 
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CITY  OF  RICHMOND  v.  SITTERDING. 

[101  Va.  354,  43  S.  E.  562.] 

JUDGMENTS — Res  Judicata — Joint  Tort-feasors. — If  a  city 
and  a  property  owner  are  sued  jointly  for  injury  resulting  from  an 
improper  use  of  a  street,  and  judgment  is  rendered  in  favor  of  such 
owner  on  his  plea  of  the  statute  of  limitations,  and  against  the  city, 
and  the  city  then  brings  an  action  against  such  owner  to  recover  the 
amount  it  has  been  compelled  to  pay  under  the  judgment,  the  prop- 
erty owner  is  not  estopped  from  showing  therein  that  the  injury 
happened  through  no  fault  of  his,  nor  is  the  question  of  his  ultimate 
liability  res  judicata  by  reason  of  the  judgment  against  the  city, 
(p.  881.) 

JUDGMENTS — Ees  Judicata. — -A  judgment,  to  be  evidence 
against  a  party  in  another  suit  vipon  a  different  cause  of  action, 
must  be  rendered  in  a  proceeding  between  the  same  parties  or  their 
privies,  and  the  point  must  be  involved  in  both  cases,  and  must  have 
been  determined  upon  its  merits  in  the  first  action,     (p.  881.) 

INDEMNITY — Action  Over  to  Recover — Evidence  of  Non- 
liability.— In  an  action  by  a  city  against  a  land  owner  to  recover 
damages  it  has  been  compelled  to  pay  for  his  assumed  negligent  use 
of  a  street,  the  defendant  is  entitled  to  show  that  he  was  under  no 
obligation  to  keep  the  street  in  a  safe  condition,  and  that  it  was  not 
through  his  default  that  the  accident  happened  and  the  injury  re- 
sulted,    (p.  881.) 

INDEPENDENT  CONTRACTOR.— A  general  contractor  and 
bricklayer  employed  to  do  all  the  brick  w^ork  on  a  house,  who  employs 
and  pays  for  all  labor  necessary  to  the  fulfillment  of  his  contract, 
and  exercises  entire  supervision  over  that  part  of  the  work  and  over 
his  employes,  is  a  general  and  independent  contractor,  although  the 
owner  of  the  house  is  a  carpenter  and  has  the  carpenter  work  done 
by   his   own   employes,      (p.   882.) 

NEGLIGENCE  OF  INDEPENDENT  CONTRACTOR— Liabil- 
ity of  Owner. — If  a  property  owner  employs  a  careful,  skillful  and 
competent  builder  or  contractor  to  erect  a  building  for  him,  and 
surrenders  possession  of  the  premises  for  that  purpose,  he  is  not  liable 
for  an  injury  occurring  to  a  stranger  by  the  negligence  or  default  of 
such  contractor  or  his  immediate  employes  engaged  in  doing  the  work. 
(p.  882.) 

NEGLIGENCE  OF  INDEPENDENT  CONTRACTOR— Liabil- 
ity of  Owner— Dangerous  Work.— The  building  of  a  house  on  a  lot 
abutting  upon  a  public  street  is  not  inherently  and  necessarily  dan- 
gerous, nor  does  danger  and  hazard  necessarily  attend  its  erection, 
so  as  to  make  the  prosecution  of  the  work  unlawful,  and  the  lot 
owner  personally  liable  for  the  negligence  of  an  independent  con- 
tractor employed  to  do  the  work.      (pp.  882,  883.) 

H.  R.  Pollard,  for  the  plaintiff  in  error. 

S.  L.  Bloomberg  and  H.  S.  Bloomberg,  for  the  defendant  in 
error. 
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^^  HAEEISON,  J.  It  appears  from  the  record  that  one 
John  J.  Leaker  sustained  personal  injuries  by  falling  over  a 
plank  negligently  extended  over  the  sidewalk  on  Leigh  street, 
in  the  city  of  Richmond,  by  laborers  engaged  in  building  four 
houses  for  one  Fritz  Sitterding.  Suit  was  brought  by  Leakei- 
against  the  city,  and  subsequently,  by  an  amended  declaration, 
Sitterding  was  made  a  party  defendant,  the  amended  declara- 
tion charging  ^'^^  that  the  city  and  Sitterding  were  jointly 
liable  in  damages  to  Leaker  for  the  injuries  suffered  by  him. 
The  result  of  this  suit  was  a  judgment  in  favor  of  Sitterding, 
upon  the  plea  of  the  statute  of  limitations — he  having  been 
brought  into  the  suit  more  than  one  year  after  the  date  of  the 
accident — and  a  judgment  against  the  city  for  one  thousand 
dollars.  The  city  of  Eichmond  having  paid  this  judgment, 
amounting,  principal,  interest  and  cost,  to  the  sum  of  one  thou- 
sand seventy-nine  dollars  and  twenty-four  cents,  brings  the  suit 
now  before  us,  to  recover  over  against  Fritz  Sitterding  the  sum 
so  paid  by  it,  alleging  that  it  was  by  his  wrongful  and  negligent 
act  that  the  sidewalk  was  rendered  unsafe,  thereby  causing  the 
injury  for  which  Leaker  had  recovered  his  judgment  against  the 
city. 

The  whole  matter  of  law  and  fact  having  been  submitted  to 
the  court,  judgment  was  rendered  in  favor  of  the  defendant, 
Sitterding.  This  action  of  the  lower  court  we  are  now  asked 
to  review. 

It  appears  from  the  evidence  that  Fritz  Sitterding,  a  general 
builder  and  contractor,  was  erecting  for  himself  four  buildings 
on  a  lot  owned  by  him  at  the  corner  of  Leigh  and  Fourth  streets, 
in  the  city  of  Eichmond,  and  that  he  did  all  of  the  carpenter 
work  Ijy  liis  employes.  It  further  appears  tliat  the  firm  of  Jones 
&  Green  were  general  contractors  and  bricklayers,  and  as  such, 
under  contract  in  writing,  undertook  to  do  and  did  all  of  the 
brickwork  on  said  houses;  that  Jones  &  Green  were  competent 
contractors;  that  they  employed  and  paid  all  labor  necessary  for 
the  fulfillment  of  their  contract,  and  exercised  entire  super- 
vision over  the  same,  and  over  their  employes.  It  further  ap- 
pears that  a  plank  walkway  at  the  end  of  the  mortar-bed  in 
the  drivownv  of  the  streor.  across  tlie  gutter  and  extending 
some  distance  into  or  over  the  sidewalk,  and  above  the  level 
thereof,  was  so  placed  1)y  the  brick  contractors  or  their  employes 
for  the  use  of  their  laborers  in  carrying  brick  and  mortar  into 
the  buildinss. 
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It  is  contended  on  behalf  of  plaintiff  in  error  that  the  defend- 
ant ^^'  Sitterding,  having  had  notice  of  the  pendency  of  the 
suit  of  "Leaker  v.  City  of  Eichmond,"  and  opportunity  to  make 
his  defense  in  that  suit,  and  having  failed  to  do  so,  is  now  es- 
topped from  showing  that  it  was  not  through  his  fault  that 
the  accident  happened. 

It  is  further  insisted  that  the  question  of  Sitter  ding's  ulti- 
mate liability  was  res  adjudicata  by  reason  of  the  judgment  in 
the  Leaker  case. 

Both  these  contentions  are  without  merit.  This  is  not  a  suit 
between  the  same  parties  or  their  privies  that  were  litigants 
in  the  case  of  Leaker  v.  City  of  Eichmond.  So  far  as  Sitter- 
ding  is  concerned,  tbat  case  was  not  heard  on  its  merits,  but 
went  off  under  an  instruction  of  the  court  on  the  plea  of  the 
statute  of  limitations.  The  judgment  in  the  former  case  is  con- 
clusive only  of  the  fact  that  Leaker  was  injured  by  falling  over 
a  plank  walkway;  that  the  city  was  guilty  of  negligence;  and 
that  Leaker  recovered  damages  to  the  amount  of  one  thousand 
dollars,  but  upon  well-settled  principles  it  cannot  be  held  to 
lie  conclusive  of  Sitterding's  negligence,  or  of  his  liability  to 
the  city.  Those  questions  were  left  open,  and  are  now  for  the 
first  time  brought  to  issue. 

The  general  rule  is  that  for  a  judgment  to  be  evidence  against 
a  party  in  another  suit  upon  a  different  cause  of  action,  it  must 
he  rendered  in  a  proceeding  between  the  same  parties  or  their 
privies,  and  the  point  must  be  involved  in  both  cases  and  must 
have  been  determined  upon  its  merits.  If  tlie  fii'st  action  is 
disposed  of  upon  any  ground  that  does  not  go  to  its  merits,  the 
judgment  rendered  will  not  conclude  the  party:  Fishburne  v. 
Engledove.  91  Yn.  518,  2-2  S.  E.  351. 

In  cases  like  that  under  consideration,  it  is  well  established 
that  a  municipal  corporation  has  a  remedy  over  against  a  per- 
son who  has  so  used  the  streets  as  to  produce  the  injury,  unless 
the  cor])oration  concurred  in  the  wrong.  But  in  such  an  ac- 
tion to  rer-over  back  tlie  damages  the  city  has  l3een  compelled  to 
s.'s  pf^y  f^^,  ijjp  assumed  neglect,  it  is  competent  for  the  de- 
fendant to  show  tbat  he  was  under  no  obligation  to  keep  the 
street  in  safe  condition,  and  that  it  not  through  bis  default  that 
tbe  accident  happended :  City  of  Chicago  v.  Eobins,  2  Black 
CU.  S.).  418;  City  of  Boston  v.  Wortbington,  10  Grav  (]\ra=s.), 
496,  71  Am.  Dec'  678 ;  Catterlin  v.  City  of  Frankfort,  79  Ind. 

Am.    St.   Rep.,    Vol.    99-56 
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547,  4  Am.  Eep.  627;  2  Dillon  on  Municipal  Corporations,  sec. 
1035. 

Tlie  further  contention  on  behalf  of  the  plaintiff  in  error, 
that  the  firm  of  Jones  &  Green,  contractors  for  the  brickwork, 
were  not  independent  contractors,  is  also  without  merit.  This 
question  is  concluded  by  the  recent  decision  of  this  court  in 
Emmerson  v.  Fay,  94  Va.  60,  26  S.  E.  386.  It  is  there  said 
that  where  a  person  is  employed  to  perform  a  certain  kind  of 
work  which  requires  the  exercise  of  skill  and  judgment  as  a 
mechanic,  the  execution  of  which  is,  because  of  his  superior 
skill,  left  to  his  discretion,  without  restriction  upon  the  means 
to  be  employed  in  doing  the  work,  and  employs  his  own  labor, 
which  is  subject  alone  to  his  own  control  and  direction,  the  work 
being  executed  either  according  to  his  own  ideas,  or  in  accord- 
ance with  plans  furnished  him  by  the  person  for  whom  the 
work  is  done,  such  a  person  is  not  a  servant  under  the  control 
of  a  master,  but  an  independent  contractor;  and  hence  it  was 
held  that  one  employed  to  do  the  woodwork  on  certain  dry  kilns 
was  an  independent  contractor,  notwithstanding  the  fact  that 
his  compensation  was  measured  by  a  per  diem,  and  the  furtlier 
circumstance  that  the  employer  was  to  furnish  the  material. 

The  general  rule  is  that  wliere  the  owner  employs  a  careful, 
skillful  and  competent  builder  or  contractor  to  erect  his  build- 
ing, and  surrenders  the  possession  of  the  premises  for  that  pur- 
pose, then  in  such  case  the  owner  is  not  liable  for  an  injury 
occurring  to  a  stranger  by  the  negligence  or  default  of  tlie  con- 
ti'actor  or  his  immediate  servants  or  cm;^loyes  engaged  in  doing 
ih'  work:  Emmerson  v.  Fay,  91:  Va."^  60,  26  S.  E.  3S6; 
"''•*  City  of  :Moliiio  V.  Mclviiinie.  :!()  111.  App.  419;  Iliiliard  v. 
Eichardson,  3  Gray  (Mass.),  349,  63  Am.  Dec.  743. 

The  cuniention  on  behalf  of  ])laintill'  in  error  is  tliat  the  case 
at  bar  is  not  governed  by  the  general  rule,  but  comes  within  an 
exception  as  well  established  as  the  rule  itself.  The  exception 
relied  upon  is  fully  recognized  by  all  the  authorities  that  we 
have  examined;  the  doctrine  being  that  if  the  enterprise  en- 
tered upon  by  tlie  owner  of  the  premises  is  inherently  and  nec- 
essarily dangerous,  or  where  danger  and  hazard  must  necessarily 
accompany  the  work,  or  where  the  doing  of  the  work  will  nec- 
essarily create  a  nuisance,  then  the  i^rosecution  of  the  work  be- 
comes unlawful,  and  in  such  ca-cs  the  owner  cannot  escape 
personal  liability  by  contracting  with  another  to  do  the  work. 

It  cannot  be  s^icce^sfully  inaintaincd  that  building  a  house 
on  a  lot  abutting  upon  a  street  is  inherently  and  necessarily 
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dangerous,  or  that  danger  and  hazard  must  necessarily  attend 
its  erection.  It  is  a  lawful  work  and  of  necessity  engaged  in 
by  thousands  every  day,  and  if  carefully  and  properly  done  in- 
volves no  danger  to  anyone.  The  negligence  of  the  employes 
of  the  brick  contractor  in  leaving  their  plank  walkway  ex- 
tended upon  the  sidewalk  after  night  was  not  a  necessary  in- 
cident of  the  work  or  even  to  be  anticipated  by  anyone.  The 
case  of  Hilliard  v.  Eichardson,  3  Gray  (Mass.),  349,  63  Am. 
Dec.  743,  is  in  all  essential  particulars  like  the  case  at  bar,  and 
it  is  there  held  in  an  able  opinion,  in  wdiich  the  authorities  are 
reviewed,  that  the  owner  of  land,  who  employs  a  carpenter  to 
alter  and  repair  a  building  thereon,  and  to  furnish  all  the  ma- 
terials for  the  purpose,  is  not  liable  for  damages  resulting  to 
a  third  person  from  boards  deposited  in  the  highway  in  front 
of  the  land  by  a  teamster  in  the  employ  of  the  carpenter,  and 
intended  to  be  used  in  such  alteration  and  repair. 

In  the  case  of  City  of  Moline  v.  McKinnie,  30  111.  App.  419, 
it  is  held  that  the  employer  of  a  skillful  and  competent  person, 
under  a  contract  to  perform  a  certain  labor,  of  which  he  will 
have  exclusive  ^^^  control  until  completion,  cannot  be  made 
liable  for  injuries  arising  from  the  negligence  of  such  con- 
tractor or  his  employes.  The  erection  of  buildings  adjacent 
to  a  hlgliway,  with  the  usual  and  necessary  excavations,  and  the 
consequent  obstructions  to  the  sidewalk  and  street,  is  held  not 
to  be  within  the  exception  to  the  general  rule,  which  attaches 
liability  to  employers  where  the  work  in  hand  is  inherently 
dangerous,  or  will  necessarily  create  a  nuisance.  Authorities  to 
the  same  effect  might  be  multiplied,  but  it  is  not  necessary  to 
go  beyond  our  own  jurisdiction,  the  case  of  Emmerson  v.  Fay, 
94  Va.  60,  26  S.  E.  386,  being  conclusive  of  the  view  that  the 
case  at  bar  does  not  come  within  the  exception  relied  on. 

For  these  reasons  the  judgment  complained  of  must  be 
affirmed. 


A  Jvfhjment  is  not  lies  Judicata  if  it  does  not  go  to  the  merits  of 
the  c-is-  Hoover  v.  Kinor,  43  Qr.  2Sl.  ante.  ji.  T'A.  rJ.  \'-\f.  bbO;  note 
to  Fahey   v.   Esterlcy  Machine   Co.,   44   Am.   St.   Eep.   565. 

As  to  the  Joint  LiabUity  of  a  City  and  the  abutting  property  owner 
for  injuries  suffered  by  a  traveler  because  of  a  defective  street,  see 
Button  V.  Landsdowne  Borough,  198  Pa.  St.  563,  48  Atl.  -104,  82 
Am.  St.  Eep.  814,  and  cases  cited  in  the  cross-reference  note  th.ercto. 
And  ns  to  the  conclusiveness  of  a  judgment,  which  has  hc^n  re- 
covered against  a  city  for  an  injury  caused  by  a  defect  in  the 
highway,  in  an  action  by  the  city  against  the  author  of  the  defect, 
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see  Pawtucket  v.  Bray,  20  E.  I.  17,  37  Atl.  1,  78  Am.  St.  Kep.  837, 
and  cases  cited  in  the  cross-reference  note  thereto. 

The  Negli(;cnc€  of  Independent  Contractors  and  the  liability  therefor 
are  discussed  in  the  monographic  note  to  Covington  etc.  Bridge  Co. 
V.  Steinbroek,  76  Am.  St.  Eep.  382-428. 


JOTTTsTSOX  V.  COLLEY. 

[101  Va.  414,  44  S.  E.  721.] 

GIFTS    CAUSA   MORTIS— Essentials.— Attributes    of    a    gift 

causa  mortis  are  that  it  must  Le  of  personal  property  and  niaue  in 
tlie  last  illness  of  the  donor  while  the  apprehension  of  death  is  im- 
minent, and  subject  to  the  implied  condition  that  if  he  recovers,  or 
if  the  donee  die  first,  the  gift  shall  be  void  and  possession  of  the 
property  must  be  delivered  at  the  time  of  the  gift  to  the  donee,  or 
to  some  one  for  him,  and  the  gift  must  be  accepted  by  the  donee, 
(pp.  885,  886.) 

GIFTS  CAUSA  MORTIS— Eevocation  or  Defeat.— The  title 
to  every  gift  causa  mortis  must  vest  in  the  donee  at  the  time  of  the 
gift,  but  the  donor  may  revoke  the  gift  during  his  life,  or  it  nuiy 
be  defeated  by  operation  of  law  if  the  donor  recovers  from  the  illness 
which  induced  the  gift  or  survives  the  donee.  If  it  is  not  revoked, 
oi-  defeated  by  operation  of  law,  it  becomes  absolute  at  the  donor's 
d'  ath,    but   not   until   then.      (p.   886.) 

GIFTS  CAUSA  MORTIS— Condition.— A  gift  causa  mortis, 
otherwise  valid,  is  not  vitiated  because  accompanied  by  the  words, 
"If  I  die,  or  anything  happens  to  me."      (p.  887.) 

GIFTS  CAUSA  MORTIS — Delivery  to  Third  Person.— If  one, 
in  view  of  impending  dissolution,  clearly  and  intelligently  manifests 
an  intention  to  make  a  present  gift  of  personal  property  to  another, 
and,  in  consummation  of  his  intention  makes  such  delivery  to  a 
third  person  for  the  use  of  the  intended  donee  as  he  is  then  capable 
of  making,  considering  the  character  and  situation  of  the  property, 
the  person  to  whom  delivery  is  thus  made  will  be  presumed,  in  the 
absence  of  countervailing  circumstances,  to  take  the  property  as  the 
trustee  of  the  intended  donee,  and  not  as  agent  of  the  donor,  (p. 
8b9.) 

A.  T\.  and  D.  IT.  Lake,  for  the  appellant. 

L.  0.  Iladen    and  A.  A.  Cray,  for  the  appellees. 

*'•'  llAliHlSOX,  J.  The  qticstion  presented  by  this  reeord 
is  the  validity  oP  an  alleged  gift  causa  mortis.  The  facts  are 
few.  sinii»le,  and  nncontradicted. 

It  appears  tliat  Joseph  Newton  Johnson,  a  bachelor  advanced 
in  life,  lived  in  the  county  of  (roocbland  in  comfortal)\e  circum- 
stances, being  the  owner  of  valualjle  real  and  personal  property. 
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The  only  persons  living  with  him  at  the  time  of  his  death  and 
for  some  time  prior  thereto  were  Lizzie  Johnson,  a  negro 
woman,  and  her  two  illegitimate  children,  one  of  whom  was 
Libby  Carter  Johnson,  a  little  girl  about  eleven  years  of  age, 
who,  by  her  next  friend  and  guardian  ad  litem,  is  the  appel- 
lant here.  These  persons,  Lizzie  Johnson  and  her  two  children, 
attended  to  the  domestic  affairs  of  Joseph  ISTewton  Johnson, 
doing  his  cooking  and  washing,  and  waiting  on  him  generally. 
It  appears  that  the  deceased  was  warmly  attached  to  the  ap- 
pellant, saying  that  'Tie  thought  as  much  of  her  as  if  she  were 
his  own  dear  child,  and  that  he  would  provide  for  her  well 
at  his  death.''  The  evidence  is  abundant  that  the  deceased  at- 
tempted to  accomplish  this  cherished  purpose.  In  August, 
1901,  he  had  prepared  by  his  friend  and  neighbor,  George  P. 
Cowherd,  the  treasurer  of  the  county,  a  will  by  which  he  made 
this  child  his  sole  legatee  and  devisee  except  to  the  extent  of  pro- 
viding ^^^  a  home  for  her  mother  with  her.  On  the  day  be- 
fore his  death  he  sent  for  his  friend,  Mr.  Cowherd,  and  had  him 
read  over  the  will  prepared  in  August,  1901,  which  had  not 
been  executed.  After  reading  the  paper,  Cowherd  asked  him  if 
he  wished  any  changes  made.  He  replied  that  he  did  not,  that 
the  will  was  as  he  wanted  it.  He  then  asked  that  Marcus  Smith 
be  called  in,  and  that  he  and  Cowherd  would  witness  the  will. 
Cowherd  suggested  that,  as  he  had  been  named  as  executor, 
some  one  else  had  better  act  as  witness.  Thus  the  execution  of 
the  will  was  temporarily  postponed.  As  Cowherd  was  leaving 
the  room,  the  deceased  handed  him  a  bundle  of  money,  with 
the  injunction  that,  if  he  died,  or  anything  happened  to  him, 
Cowherd  must  give  it  to  the  little  colored  girl,  Libby  Carter 
Johnson,  and  see  that  she  got  it.  Mr.  Cowherd  then  left  the 
room  with  the  money  in  his  possession,  and  did  not  again  see 
the  deceased,  who  died  the  next  day,  without  having  perfected 
the  execution  of  the  will  which  had  been  prepared  in  accord- 
ance with  his  wishes. 

After  the  death  of  Johnson,  the  money  placed  in  the  hands 
of  Cowherd  for  the  appellant  was  counted  in  the  presence  of  the 
Avitnesses,  and  found  to  amount  to  the  sum  of  $1,758.43,  and 
then  deposited  in  bank  by  Cowherd  for  safekeeping,  until  he 
should  be  advised  as  to  its  proper  disposition. 

Briefly  stated,  the  essential  attributes  of  a  gift  causa  mortis 
are:  1.  It  must  be  of  personal  property;  2.  The  gift  must  be 
made  in  the  last  illness  of  the  donor,  while  under  the  appre- 
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hension  of  death  as  imminent,  and  subject  to  the  implied  con- 
dition that  if  the  donor  recover  of  the  illness,  or  if  the  donee 
die  first,  the  gift  shall  be  void;  and  3.  Possession  of  the  prop- 
erty given  must  be  delivered  at  the  time  of  the  gift  to  the 
donee,  or  to  some  one  for  him,  and  the  gift  must  be  accepted 
by  the  donee. 

These  propositions  are  so  well  established  that  citation  of 
authority  is  not  necessary  in  support  of  them. 

**''  In  the  case  at  bar  the  factum  of  the  gift  is  clearly  estab- 
lished. It  is  also  indisputably  shown  that  the  gift  was  of  per- 
sonal property,  and  that  it  was  made  during  the  last  illness  of 
the  donor,  and  under  the  apprehension  of  death  as  imminent, 
the  donor  having  died  of  his  then  existing  disorder  the  follow- 
ing day. 

It  is  contended  that  the  delivery  of  the  package  of  money  to 
Cowherd  was  not  an  absolute  surrender  of  dominion  and  con- 
trol over  the  property;  that  it  was  not  a  complete  transfer  of 
present  title  and  possession  to  the  donee;  that  the  gift  was 
testamentary  in  character,  and  therefore  void. 

By  '^^testamentary"  is  meant  that  no  title  whatever  was  to 
vest  in  the  donee  until  the  donor's  death;  that  thus  the  gift  was 
in  the  nature  of  a  testament,  and,  not  being  executed  in 
the  mode  jirescribed  by  the  statute  of  wills,  it  was  inoperative. 

The  title  to  every  gift  causa  mortis  must  vest  in  the  donee 
at  the  time  of  the  gift.  It  vests,  however,  subject  to  certain 
conditions  subsequent.  Tlie  donor  may  revoke  the  gift  during 
his  life,  or  it  will  be  defeated  by  operation  of  law  if  the  donor 
should  recover  from  the  illness  which  induced  the  gift,  or 
should  survive  the  donee.  If  it  is  not  revoked  or  defeated  by 
operation  of  law,  it  becomes  absolute  at  the  donor's  death,  but 
not  until  then  :  3  jMinor's  Institutes,  606;  2  Kent's  Com- 
mentaries, 444;  3  Eedfield  on  Wills,  2d  ed.,  322,  etc.;  1  Story's 
Equity,  sec.  606;  3  Pomeroy's  Equity  Jurisprudence,  sec. 
114  6. 

Subject  to  these  conditions,  which  are  incident  to  every  gift 
causa  mortis,  and  may  arise  to  defeat  the  title  vested  in  the 
donee,  there  was  certainly  a  delivery  of  the  package  of  money 
to  George  P.  Cowherd,  who  took  complete  pliysieal  possession 
of  it,  and  at  once  removed  it  from  tlie  house  of  the  donor  to  his 
own  home  for  safekeeping.  As  already  seen,  tlie  donor  liad  tlie 
right  to  revoke  the  gift,  or  it  may  have  been  defeated,  in  the 
manner  indicated,  by  operation  of  law,  but  apart  from  these 
conditions,  to  which  the  gift  was  subject,  it  is  difficult  to  per- 
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ceive  what  control  the  donor  could  have  exercised  over  cur- 
rent **®  money  in  the  hands  of  another  at  some  distance  from 
his  dying  bed.  From  the  time  of  the  delivery  until  the  death  of 
the  donor  the  money  was  in  the  exclusive  possession  and  control 
of  Cowherd,  the  donor  having  transferred  to  the  donee  a  pres- 
ent title  to  the  inchoate,  imperfect,  and  defeasible  interest  con- 
templated by  every  gift  causa  mortis. 

It  is  insisted  that  the  language  of  the  donor,  "if  I  die,  or 
anything  happen  to  me,"  which  accompanied  the  delivery  of 
the  money,  was  a  condition  attached  to  the  gift  that  it  was 
not  to  take  effect  until  the  donor's  death,  and  shows  that  a 
testamentary  disposition  was  intended,  and  not  a  gift  causa 
mortis.  The  language  used  bv  the  donor  is  but  the  expres- 
sion of  the  condition  attached  by  implication  of  law  to  every 
gift  causa  mortis — that  it  does  not  take  effect  absolutely  and 
irrevocably  except  in  case  of  the  death  of  the  donor.  It  is 
not  necessary  that  the  donor  should  express  the  condition,  but, 
if  he  does  so,  it  tends  to  make  plain  the  character  of  the  gift, 
rather  than  to  cast  doubt  upon  it.  So  far  as  we  have  had  access 
to  the  authorities,  they  are  practically  unanimous  in  holding 
that  the  language  "if  I  die,'"  when  used  by  the  donor  in  making 
the  gift,  is  but  an  inference  of  law  from  the  circumstances,  and 
does  not  impair  the  gift:  Wells  v.  Tucker,  3  Binn.  370;  Snell- 
grove  V,  Bailey,  3  Atk.  21-1;  notes  to  Ward  v.  Turner,  1  Lead. 
Cas.  Eq.  1222;  Tliomas  v.  Lewis,  89  Ya.  1,  37  Am.  St.  Eep. 
848,  15  S.  E.  389. 

The  language  "if  anything  happens  to  me"  was  but  another 
mode  of  expressing  the  donor's  a])preliension  of  deatli,  and  Avas 
not  intended  to  annex  some  condition  otlier  tlian  death  to  the 
gift.  Under  the  circumstances  in  whicli  the  words  were  em- 
ployed, they  commonly  mean  "if  I  die,"  their  use  being  repeti- 
tion, adding  nothing  to  the  last-mentioned  expression :  Thoma.-i 
V.  Lewis,  89  Va.  1,  37  Am.  St.  Eep.  848,  15  S.  E.  389 ;  Shackel- 
ford V.  Brown,  89  Mo.  546,  1  S.  W.  390;  Grymes  v.  Hone,  49 
N.  Y.  17,  10  Am.  Eep.  313.  In  tlie  last-named  case  Judge 
Peckham,  in  delivering  the  opinion  of  '^^^  the  court,  referring 
to  the  words  of  the  gift,  said:  "The  declaration  of  the  donor 
that  his  wife  should  keep  the  assignment,  and  not  hand  it  over 
to  the  donee  till  after  his  death,  as  he  did  not  know  wliat  might 
happen,  nor  but  that  they  might  need  it,  was  simply  a  state- 
ment of  the  law  as  to  the  gift,  whether  the  declaration  was  or 
was  not   made.     Clearly,  he  could  not  tell   whether  he  should 
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die  or  recover  from  that  ailment.  If  he  did  recover,  the  law 
holds  the  gift  void." 

The  case  of  Basket  v.  Hassell,  107  U.  S.  622,  2  Sup.  Ct. 
Eep.  415,  is  mucli  relied  on  in  support  of  the  contention 
that  the  gift  in  question  was  testamentary  in  character,  but  we 
fail  to  appreciate  its  pertinency  as  authority.  The  facts  are 
wholly  different,  and  the  case  is  clearly  distinguishable  from 
the  case  under  consideration.  Chaney  held  a  bank  certificate 
of  deposit  payable  to  his  order  or  demand.  During  his  last  ill- 
ness he  indorsed  the  certificate  as  follows :  "Pay  to  ^Martin 
Basket,  of  Henderson,  Kentucky;  no  one  else;  then  not  till  my 
death.  My  life  seems  to  be  uncertain.  I  may  live  through 
this  spell.  Tlien  I  will  attend  to  it  myself."  He  delivered  the 
certificate  thus  indorsed  to  Basket,  and  afterward  died.  It  was 
held  that  this  was  not  a  valid  gift  causa  mortis  of  the  money 
represented  by  the  certificate.  The  decision  turned  on  the  con- 
struction and  legal  effect  of  the  indorsement,  "Pay  to  Martin 
Basket;  to  no  one  else;  then  not  till  my  death."  It  was  held 
that  under  the  restrictive  terms  of  this  indorsement  tlie  title  to 
tlie  property  did  not  vest  in  Basket  at  the  time  of  the  gift,  sub- 
ject to  be  devested  by  revocation  or  by  the  operation  of  law 
during  the  donor's  life,  but  by  the  express  terms  of  the  assign- 
ment no  title  was  to  vest  until  tlie  death  of  the  donor.  Tliat 
being  a  dis]>ositinn  of  property  to  take  effect  only  aftei'  the 
death  of  the  donor,  it  came  within  the  ordinary  definition  of  a 
will,  and,  not  being  executed  in  conformity  witli  tlie  law 
regulating  testamentary  dispositions  of  property,  it  was  in- 
operative. 

We  will  not  prolong  this  opinion  to  review  in  detail  several 
^^**  other  cases  relied  on  by  the  appellees.  They  liave  l)('eu 
fully  considered,  and  are  not  regarded  as  at  all  atTecting  the 
soundness  of  the  conclusion  readied  in  the  case  at  bar. 

,Tiif|o-p  Tf'M'is  spoke  for  this  court  in  Yancey  v.  Field,  85  Va. 
75n,  8  S.  E.  7,;?],  and  he  has  demonstrated  tlie  inaptness  of 
that  case  as  authority  for  this  in  an  opinion  filed  by  him  in  the 
case  of  Thomas  v.  Lewis,  89  Va.  1,  37  Am.  St.  Rep.  818,  15 
S.  E.  389. 

It  is  further  contended  tbat  Ceorge  P.  Cowherd  was  m(>rcly 
the  agent  of  the  donor  to  deliver  the  package  of  money  to  the 
appellant  after  the  donor's  death;  that  the  apency  ceased  with 
the  death  of  the  donor;  and  that  Cowherd  was  left  without 
authority  to  act  or  carry  out  .the  instructions  of  his  ]u-ineipal 
with  respect  to  the  money  placed  in  his  bauds.     Delivery  Jiiay 
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be  made  to  a  third  person  under  such  circumstances  as  to  create 
an  agency  merely ;  as  where  the  donor  retains  dominion  or  con- 
trol over  the  thing  given.  If,  however,  the  delivery  is  made 
to  a  third  person  for  the  use  of  the  donee,  or  under  such  cir- 
cumstances as  indicate  that  the  donor  relinquishes  all  right  to 
or  control  of  the  thing  given,  and  intends  to  vest  a  present  title 
in  the  donee,  the  gift  will  he  sustained. 

"Where  one,  in  view  of  impending  dissolution,  clearly  and  in- 
telligently manifests  an  intention  to  make  a  present  gift  of 
personal  property  to  another,  and  in  consummation  of  his  inten- 
tion makes  such  a  delivery  to  a  third  person  for  the  use  of  the 
intended  donee  as  he  is  then  capable  of  making  considering  the 
character  and  situation  of  the  property,  the  person  to  whom  de- 
livery is  thus  made  will  be  presumed,  in  the  absence  of  counter- 
vailing circumstances,  to  take  the  property  as  the  trustee  of  the 
intended  donee,  and  not  as  the  agent  of  the  donor:  Wells  v. 
Tucker,  3  Binn.  370;  Deval  v.  Dye,  123  Ind.  321,  24  K  E.  246, 
Shackleford  v.  Brown,  89  Mo.  546.  1  S.  W.  390;  Sessions  v. 
Moseley.  4  Cush.  87;  Grymes  v.  Hone,  49  ]^.  Y.  17,  10  Am. 
Eep.  313;  3  Minor's  Institutes,  603;  1  Roper  on  Legacies,  5;  2 
Schouler  on  Personal  Property,  1645. 

^21  In  the  case  at  bar  the  object  of  the  donor's  bounty  was  a 
child  of  tender  years.  He  was  a  man  of  intelligence  and  busi- 
ness experience,  and  doubtless  knew  that  this  child  was  too 
youn^  to  be  intrusted  with  the  large  sum  of  money  he  desired 
to  give  her.  and  for  this  reason  he  turned  to  his  friend  and  ad- 
viser, in  whom  he  appears  to  have  had  great  confidence,  and 
placed  the  money  in  his  hands  as  the  surest  means  of  securing 
the  same  for  the  use  and  benefit  of  this  little  child  upon  whom 
his  last  earthly  solicitude  was  lavished.  There  being  no  coun- 
tervailing circumstances,  one  who  thus  receives  property  for 
another  must  be  held  to  be  the  trustee  of  the  intended  donee, 
and  not  the  agent,  merely,  of  the  donor. 

We  are  not  unmindful  of  the  great  danger  of  fraud  in  this 
sort  of  gift,  and  that  courts  cannot  be  too  cautious  in  requiring 
clear  proof  of  the  transaction.  Xor  are  we  prepared  to  dispute 
tlie  wisdom  of  Lord  Eldon's  observation  that  ''it  would  be  quite 
as  well  if  this  donatio  causa  mortis  were  struck  out  of  our  law 
altogether."  So  long,  however,  as  the  law  remains  unclianuod 
l)y  competent  authority,  imbedded  as  it  is  in  our  jurisprudence, 
and  sanctioned  by  the  experience  of  centuries,  the  courts  mu?t 
give  it  effect  in  cases  like  this,  where  the  evidence  is  clear  and 
convincincr. 
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For  these  reasons  the  decree  complained  of  must  be  reversed, 
and  the  cause  remanded  for  further  proceedings  to  be  had 
therein  not  in  conflict  with  the  views  expressed  in  this  opinion. 


GIFTS   CAUSA  MORTIS.* 

I.     Definition  and  Requisites. 
II.    When  Title  Passes. 
m.    Distingtiished  from  Other  Transactions. 

a.  Legacies. 

b.  Gifts  Inter  Vivos. 
IV.     Delivery  of  Subject  Matter. 

a.  Must  Part  with  Possession  and  Control, 

b.  Actual  or  Constructive  Delivery  EssentiaL 

c.  Delivery  by  Deed  or  Other  Writing. 

d.  Instances  of  Delivery. 

1.  Generally. 

2.  Constructive    Delivery    by    Giving   Key   to    Re- 

ceptacle. 

e.  After-acctuired  and  Previously  Acquired  Possession  No 

Good. 

f.  Personal  Delivery  by  Donor  not  Necessary. 

g.  To  Whom  Delivery  may  be  Made  for  Donee, 
h.     Effect  of  Mistake  or  Partial  Delivery. 

i.     Delivery  of  Bank-book  as  Passing  Money  on  Deposit. 

1.  Difference     Between     Savings     and     Commercial 

Banks. 

2.  Effect  of  Rule  of  Bank. 

3.  Deposit  by  Donor  in  Donees'  Name. 

4.  Deposit  in  Joint  Names  of  Donor  and  Donee. 
V.     Expectation  of  Death. 

a.  Must  be  Made  in  Contemplation  Thereof. 

b.  What  is  Sufficient  to  Fulfill  Rectuircment. 

1.  Not   General   Impression   of   Death. 

2.  Illness. 

3.  Contemplation  of  Suicide. 

VI.     Condition  that  Donor  does  not  Recover  Annexed  to  Gift. 
VII.     What  Property  may  be  Subject  of  Gift  Mortis  Causa. 

a.  Not  Fixed  in  Amount. 

b.  Not  Apply  to  Real  Property. 

c.  Choses  in  Action. 

1.  Negotiable  Instruments. 

2.  Donor's  Own  Promissory  Note  No   Good. 

3.  Lack  of  Indorsement. 

4.  Bonds. 

d.  Certificate  of  Stock — Life  Insurance  Policy. 

e.  Donor's  Check. 

f.  Certificates  of  Deposit. 

g.  Security  Passes  with  Delivery  of  Instrument  Secured, 
h.     Debt  Owing  Donor  by  Don.ee. 

VIII.     Annexing  Conditions  to  Gifts  Causa  Mortis. 
IX.     Revocation. 


♦reference  to  monographic  notes. 
Gifts  causa  mortis:  23  Am.  Dec.  60  •;  51  Am.  Dec  362;  48  Am.  Rep.  506. 
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a.  How  It  may  be  Effected. 

b.  Effect  of  Subsequent  WilL 

c.  Subsequent  Acts  of  Ownership  by  Donor. 

d.  Birth  of   Child. 

e.  Recovery. 

X.    What  Law  Determines  the  Validity  of  Gifts  Causa  Mortis. 
XI.     Eights  of  Creditors. 
XII.    Widows'  Dower  Right. 
XIII.     Evidence. 

a.  Clear  and  Convincing  Evidence  Required. 

b.  Burden  of  Proof, 

c.  What  Witnesses  Required. 

d.  Declarations  of  Donor. 

e.  Letters  of  Donor. 

f.  Ill-treatment  of  Donor  by  Husband. 

g.  Illness  as  Presumptive  that  Gift  was  Made  Mortis  Causa, 
h.    Declarations  of  Donee. 

I.    Definition  and  Requisites. 

A  gift  causa  mortis  is  defined  as  a  gift  of  personal  property,  made 
by  a  party  in  expectation  of  death  then  imminent,  and  upon  an 
essential  condition  that  the  property  shall  belong  fully  to  the  donee, 
in  case  the  donor  dies  as  anticipated,  leaving  the  donee  surviving^ 
him,  and  the  gift  is  not  in  the  meantime  revoked:  Eoberts  v.  Draper, 
18  111.  App.  167.  For  other  cases  defining  this  kind  of  gift,  see 
Hatcher  v.  Buford,  60  Ark.  169,  29  S.  W.  641;  Eaymond  v.  Sellick, 
10  Conn.  480;  Kilby  v.  Godwin,  2  Del.  Ch.  61;  Taylor  v.  Harmison, 
79  111.  App.  380;  Smith  v.  Ferguson,  90  Ind.  229,  46  Am.  Eep.  216; 
Michener  v.  Dale,  23  Pa.  St.  59;  Dickeshied  v.  Exchange  Bank,  28 
W.  Va.  346;  Henschel  v.  Maurer,  69  Wis.  576,  2  Am.  St.  Eep.  757,  Si 
N.   W.    926. 

The  essential  requisites  to  a  valid  gift  causa  mortis  are  that  it 
must  be  made  in  contemplation  of  death,  to  take  effect  upon  the 
donor's  death  by  his  existing  disorder,  revocable  at  the  will  of  the 
donor,  of  no  avail  if  he  should  recover  from  his  illness  or  the  donee 
predecease  him,  and  a  delivery  by  the  donor  to  the  donee  or  some- 
one for  him:  Newton  v.  Snyder,  44  Ark.  42,  51  Am.  Eep.  5S7;  Eob- 
son  V.  Jones,  3  Del.  Ch.  51;  Daniel  v.  Smith,  64  Cal.  346,  30  Puc. 
575;  Eaymond  v.  Sellick,  10  Conn.  4S0;  Barnes  v.  People,  25  111. 
App.  136;  Calvin  v.  Free,  66  Kan.  466,  71  Pac.  823;  Hebb  v.  Hebb, 
5  Gill  (Md.),  506;  Taylor  v.  Ileury,  48  :Md.  550,  30  Am.  Eep.  486; 
Kenistons  v.  Sceva,  54  N.  H.  24;  Kiff  v.  Weaver,  94  N.  C.  274,  55 
Am.  Eep.  601;  Priester  v.  Priester,  1  Eich.  Eq.  (S.  C.)  26,  18  Am.  Dec. 
191;  French  v.  Eaymond,  39  A"t.  623;  Claytor  v.  Pierson  (W.  Va.), 
46  S.  E.  935;  Grattan  v.  Appleton,  3  Story,  755,  Fed.  Cas.  No.  5707. 

No  particular  form  of  words  is  necessary  to  give  effect  to  the 
transaction,  if  the  evidence  of  what  was  said  and  done  establishes 
the  requisites  for  its  validity:  Vandor  v.  Eoach,  73  Cal.  614,  15  Pac. 
354;  Kenistons  v.  Sceva,  54  N.  H.  24. 
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The  assent  of  the  donee  to  the  gift  need  not  be  proved,  but  his 
acceptance  will  be  presumed  where  it  is  beneficial  to  him:  Forbes  v. 
Jason,  6  111.  App.  395;  Devol  v.  Dye,  123  Ind.  321,  24  N.  E.  246; 
Blazo  V.  Cochrane,  71  N,  H.  585,  53  Atl.  1026.  That  acceptance  is 
not  necessary  under  the  Spanish  law,  see  Fuselier  v.  Masse,  4  La.  423. 
The  same  degree  of  mental  competency  is  required  to  make  a  gift 
causa  mortis  as  is  required  to  make  a  will:  Sass  v.  McCormack,  62 
Minn.  234,  64  N.  W.  385;  In  re  Hall's  Estate,  16  Misc.  Kep.  174,  38 
X.  Y.^Supp.  1135. 

II.  When  Title  Passes. 
When  the  title  to  the  property  given  passes,  presents  a  question 
upon  which  the  authorities  are  in  conflict.  The  opposing  views  are 
well  set  forth  in  Hatcher  v.  Buford,  60  Ark.  169,  29  S.  W.  641,  in 
the  following  language:  "We  are  aware  that  there  is  conflict  and 
confusion  in  the  authorities  upon  this  point,  doubtless  growing  out 
of  the  modes  of  donatio  causa  mortis  recognized  originally  by  the. 
Eoman  jurisprudence,  whence  the  doctrine  is  derived.  Under  one 
of  these,  the  subject  matter  of  the  gift  became  at  once  the  property 
of  the  donee,  but  on  condition  that  he  should  retui'n  it  to  the  donor 
in  the  event  of  his  recovery.  Under  another,  the  gift  was  made  upon 
condition  that  the  thing  given  should  become  the  property  of  the 
donee  only  in  the  event  of  the  donor's  death.  Under  the  foinier, 
delivery  was  essential;  under  the  latter,  it  was  not:  Thornton  on^ 
Gifts,  44;  Ward  v.  Turner,  2  Ves.  Sr.  431;  Abbott  on  Descent,  Wills 

and   Administration,   169 

"Those  authorities  which  hold  that  the  property  in  the  thing  given 
passes  upon  delivery  and  during  the  life  of  the  donor,  have  obviously 
followed  the  kind  of  donatio  causa  mortis  referred  to  supra,  existing 
under  the  Eoman  law  prior  to  Justinian's  definition,  which  recog- 
nized the  subject  matter  of  the  gift  as  becoming  at  once  the  prop- 
erty of  the  donee,  defeasible  upou  a  condition  subsequent,  and  under 
which  delivery  was  essential.  This  is  a  formidable  position,  and 
supported  by  high  authority:  Basket  v.  Hassell,  107  U.  S.  602  2 
Sup.  Ct.  Eep.  415;  Chase  v.  Eedding,  13  Gray,  418;  Marshall  v.  Berry, 
13  Allen,  43;  Thornton  on  Gifts,  sec.  46;  Nicholas  v.  Adams  2 
Whart.  (Pa.)  17;  Daniel  v.  Smith,  64  Cal.  346,  30  Am.  St.  Eep.  575; 
Emery  v.  Clough,  63  N.  H.  552,  56  Am.  St.  Eep.  543,  4  Atl.  796; 
Schouler  on  Personal  Property,  sec.  137;  Dole  v.  Linc'oln,  31  Me.  422. 
"Since  the  dicision  of  Eord  Hurwicke  in  Ward  v.  Turner,  2  Ves. 
Sr.  431,  it  has  been  the  settled  law  of  England  that  delivery  is 
essential  in  gifts  causa  mortis.  And  there  has  never  been  any  con- 
troversy upon  that  point  in  this  country.  As  delivery  is  an  essential 
element  to  complete  the  transfer  of  title  or  property  in  personalty 
(Schouler  on  Personal  Property,  sec.  87),  the  authorities  holding  to 
the  view  that  the  title  passes,  and  becomes  vested  in  the  subject 
matter  of  a  donatio  causa  mortis  during  the  life  of  the  donor,  are 
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dominated  by  the  idea  of  delivery.  But,  while  delivery  is  a  pre- 
requisite to  the  transfer  of  title,  it  does  not  follow  that  there  is 
always  a  transfer  of  title  where  there  is  a  delivery,  nor  that  the 
delivery  of  the  chattel  and  the  transfer  of  the  title  are  coeval  in 
cases  where  the   title  is  transferred. 

"We  think  the  better  doctrine  upon  the  transfer  of  the  title  to 
gifts  causa  mortis  is  that  which  accords  with  Justinian's  definition, 
and  recognizes  the  subject  matter  of  the  gift  as  becoming  the  prop- 
erty of  the  donee  in  the  event  of  the  donor's  death;  i.  e.,  the  donor's 
death  is  a  condition  precedent  to  the  vesting  of  the  title  to  the 
thing  given  in  the  donee.  This  seems  to  be  the  rule  adopted  by  the 
English  courts  of  chancery,  and  is  supported  also  by  eminent  Am- 
erican-courts and  text-writers:  1  Williams  on  Executions,  782;  3 
Pomeroy's  Equity  Jurisprudence,  sec.  1146;  Baker  v.  Smith,  66  N.  H. 
422,  23  Atl.  82;  Merchant  v.  Merchant,  2  Bradf.  Sur,  (X.  Y.)  432; 
Gardner  v.  Parker,  3  Madd.  102;  Edwards  v.  Jones,  1  Mylne  &  C. 
226;  Staniland  v.  Willott,  2  Macn.  &  G.  664;  Wells  v.  Tucker,  3 
Binn.  (Pa.)  370.  This  view  is  certainly  more  consonant  with  the 
conditions  which  all  the  authorities  agree  attach  to  gifts  of  this  kind, 
viz.,  that  the  reclamation  of  the  donor,  or  his  recovery  from  existing 
illness,  or  escape  from  peril  apprehended,  or  the  death  of  the  donee 
before  that  of  the  donor,  will  each,  ipso  facto,  revoke  the  gift: 
Conser  v.  Snowden,  54  Md.  175,  39  Am.  Kep.  368;  Merchant  v.  Mer- 
chant, 2  Bradf.  Sur.  (N.  Y.),  432."  See,  also,  Buecker  v.  Carr,  60 
N.J.  Eq.  300,  47  Atl.  34;  Bedell  v.  Carll,  33  N.  Y.  581,  to  the  effect  that 
title  does  not  pass  immediately,  and  Seybold  v.  Bank,  5  N.  Dak.  460. 
67  N.  W.  682;  Deneff  v.  Helms,  42  Or.  161,  70  Pac.  390,  holding  that 
it  does. 

There  is  the  same  conflict  apparent  as  to  the  exact  nature  of  a 
gift  causa  mortis,  whether  it  is  in  reality  a  oift  or  a  testamentaiy 
disposition.  In  Emery  v.  Clough,  63  X.  H.  552,  56  Am.  Eep.  543,  4 
Atl.  796,  it  was  held  in  its  essential  characteristics  to  be  a  gift, 
though  resembling  a  testamentary  disposition;  while  in  Bloomer  v. 
Bloomer,  2  Bradf.  Sur.  (X.  Y.)  339,  it  was  considered  in  fact  a. 
legacy,  though  in  form  a  gift.  In  accord  with  the  later  view,  see 
Eobson  V.  Jones,  3  Del.  Ch.  51;  Gano  v.  Fisk,  43  Oliio  St.  462,  54 
Am.  Eep.  819,  3  N.  E.  532;  Ehodes  v.  Childs,  64  Pa.  St.  18.  So  where 
a  married  woman  cannot  so  dispose  of  her  estate  as  to  deprive  her 
husband  of  his  distributive  share  therein,  by  means  of  a  will  she 
cannot  do  so  by  a  gift  causa  mortis,  which  is  merely  another  form  of 
testamentary  disposition:  Baker  v.  Smith,  66  N.  H.  422  23  Atl.  82. 
Xor  can  she  make  a  good  gift  causa  mortis  without  the  assent  of  her 
husband,  where  his  acquiescence  is  required  to  a  will  made  bv  her  to 
render  it  effectual:  Jones  v.  Brown,  34  X.  H.  439.  See,  contra,. 
Marshall  v.  Berry,  95  Mass.  (13  Allen)  43. 
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III.     Distinguished  from  Other  Transactions. 

a.  Legacies. — How  far  a  gift  of  this  character  resembles  and  dif- 
fers from  a  legacy  is  stated  in  Eaymond  v.  Sellick,  10  Conn.  480, 
v.-here  it  is  said:  "It  is  ambulatory,  incomplete  and  revocable  during 
the  donor's  life.  Tlie  revocation  may  be  effected,  either  by  th© 
recovery  of  the  donor  from  his  disorder,  or  by  taking  back  the  pos- 
session of  the  property.  It  can  be  made  to  the  wife  of  the  donor. 
On  the  other  hand,  it  differs  from  a  legacy  in  several  particulars. 
The  claim  need  not  be  proved  in  a  court  of  probate.  The  title  of 
the  donee  becomes,  by  relation,  e'omplcto  and  absolute  from  the  time, 
of  the  delivery.  No  consent  or  other  act,  on  the  part  of  the  executor 
or  administrator,  is  necessary  to  perfect  the  title  of  the  donee.  It 
is  a  claim  against  the  executor;  a  legacy  is  a  claim  from  tile  ex- 
ecutor." See,  also,  Dole  v.  Lincoln,  31  Me.  422;  Gass  v.  Simpson, 
44   Tenn.    (4   Cold.)    288. 

b.  Gifts  Inter  Vivos.— A   gift    causa    mortis   differs   from   a   gift 
inter   vivos    in    one    respect,   namely,   that    the    former   is   revocable,; 
while  the  latter  is  not:  Barnum  v.  Eeed,  13G  111.  388,  26  N.  E.  572; 
Hagemann  v.  Ilagemann,  90  111,  App.  251;   appeal  dismissed,  188  111., 
363,  58  N.  E.  950;  Devol  v.  Dye,  123  Ind.  321,  24  N.  E.  246;  Sessions, 
V.  Moreley,  58  Mass.  (4  Gush.)  87;  Williams  v.  Guile,  117  N.  Y.  343, 
22  X.  E.  1U71;  Partridge  v.  Koarus,  32  App.  Div.  4s3,  53  N.  Y.  Supp., 
154;  Deueff  V.  Helms,  42  Or.  161,  7()  i'ac.  390;  Sheegog  v,  Perkins,  63 
Tenn.   (4  Baxt.)  273;  Holley  v.  Adams,  16  \t.  206,  42  Am.  Dec.  508. 
It    therefore   becomes   of   primary   importance   to   determine   in   eack 
case    where    the    donor    has    recovered    under    which    of    these    two 
classes  the  gift  falls,  for  if  made  in  view  of  death,  the  gift  is  re- 
voked and  the  property  is  in  the  donor,  whereas,  if  made  inter  vivos, 
the    title    passed    absolutely,    and    is    not    affected    by    a    subsequent* 
recovery  of  the  giver. 

"Where  a  woman  was  ill,  and,  believing  that  slie  might  die  iLere- 
from,  surrendered  a  certificate  of  railroad  stock  which  she  held,  and 
had  a  new  one  therefor  issued  in  the  name  of  her  daughter,  which  she 
retained,  and  collected  the  dividends  in  the  name  of  her  daugliter, 
this  was  held  a  gift  causa  in(jrtis,  which  she  had  a  right  to  ru\oke: 
Collins  v.  Collins,  11  Misc.  Kep.  28,  31  X.  Y'.  Supp.  1017. 

In  an  action  to  recover  a  deposit  in  a  savings  bank,  under  an 
allegation  of  a  gift  to  the  phiintiiT,  proof  is  admissible  of  a  gifti 
causa  mortis:  Walsh  v.  Bowery  bav.  Bank,  15  Daly,  4U3,  7  Is.  Y". 
Supp.  669,  8   N.  Y.   Supp.   344. 

AVhere  a  statute  pi'ovidod  that  if  a  donor  and  donoe  resided  tr><j!'ether 
at  the  time  of  the  gift,  the  possession  of  the  latter  at  their  place  of 
residence  should  not  be  a  sufficient  possession  to  support  the  gift,  it 
wns  held  to  apply  only  to  gifts  inter  vivos,  and  not  causa  mortis: 
Thomas  v.  Lewis,  89  Ya.  1,  37  Am.  St.  Eep.  848,  15  S.  E.  389, 
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IV.    Delivery  of  Subject  Matter. 

a.  Must  Part  with  Possession  and  Control. — It  is  absolutely  nec- 
essary that  there  be  a  delivery  of  the  subject  matter  of  a  gift  causa 
mortis  during  the  donor's  lifetime,  and  in  this  respect  it  does  not 
differ  from  a  gift  inter  vivos:  Jones  v.  Deyer,  16  Ala.  221;  Bagan  v. 
Hill  (Ark.),  80  S.  W.  150;  Daniel  v.  Smith,  64  Cal.  346,  30  Pac.  575; 
Camp's  Appeal,  36  Conn.  88,  4  Am.  Eep.  39;  McMahon  v.  Newton 
Sav.  Bank,  67  Conn.  78,  34  Atl.  709;  Kilby  v.  Godurn,  2  Del.  Ch. 
61;  Powell  v.  Leonard,  9  Fla.  359;  Singleton  v.  Cotton,  23  Ga.  261; 
McKenzie  v.  Downing,  25  Ga.  669;  Smith  v.  Ferguson,  90  Ind.  229, 
46  Am.  Eep,  216;  Stokes  v.  Sprague,  110  Iowa,  89,  81  N.  W.  195;, 
Duncan  v.  Duncan,  15  Ky.  (5  Litt.)  12;  Eoehe  v.  George,  13  Ky.  Law 
Eep.  493;  Carleton  v.  Lovejoy,  54  Me.  445;  Conser  v.  Snowden,  54 
Md.  175,  39  Am.  Eep.  368;  Bowers  v.  Ilurd,  10  Mass.  427;  Fearing  v. 
Jones,  149  Mass.  12,  14  Am.  St.  Eep.  392,  20  N.  E.  199;  Edgerton  v. 
Edgerton,  7  N.  J.  Eq.  419;  Eoberts  v.  Wills,  20  N.  J.  L.  591;  Harris 
V.  Clark,  3  N.  Y.  93,  51  Am.  Dec'.  352;  affirming  2  Barb.  94;  Hunting- 
ton v.  Gilmore,  14  Barb.  243;  McCraw  v.  Edwards,  41  N.  C.  (6  Ired. 
Eq.)  202;  Hamor  v.  Moore,  8  Ohio  St.  239;  Wells  v.  Tucker,  3  Binn. 
(Pa.)  366;  Michener  v.  Dale,  23  Pa.  St.  59;  McDowell  v.  Murdock, 
I  Nott  &  McC.  (S.  C.)  237,  9  Am.  Dec.  684;  Trenholm  v.  Morgan, 
28  S.  C.  268,  5  S.  E.  721;  Sims  v.  Walker,  27  Tenn.  (8  Humph.)  503; 
Chevallier  v.  Wilson,  1  Tex.  161;  Carpenter  v.  Dodge,  20  Vt.  595; 
French  v.  Eaymond,  39  Vt.  623;  Miller  v.  Jeffress,  4  Gratt.  472;  Lee 
V.  Boak,  11  Gratt.  182;  Smith  v.  Zumbro,  41  W.  Va.  623,  24  S.  E. 
C53;  Wilcox  v.  Matteson,  53  Wis.  23,  40  Am.  Eep.  754,  9  N.  W. 
814;  Miller  v.  Miller,  3  P.  Wms.  356;  Ward  v.  Turner,  2  Ves.  Sr.  431. 

Not  only  must  there  be  a  delivery,  but  the  possession  of  the  donee 
must  be  a  continued  one,  and  the  donor  have  parted  with  all  con- 
trol and  dominion  over  the  subject  matter  of  the  gift  in  favor  of 
the  donee,  so  as  to  put  it  out  of  his  power  to  repossess  himself 
thereof,  and  no  further  act  be  required  on  his  part  to  vest  the  titlo 
in  the  donee:  Jones  v.  Y\^eakley,  99  Ala.  441,  42  Am.  St.  Eep.  M,  12 
South.  420;  Daniel  v.  Smith,  75  Cal.  548,  17  Pac.  683;  Knight  v. 
Tripp  (Cal.),  49  Pac.  838;  Calvin  v.  Free,  66  Kan.  466,  71  Pac. 
823;  Dole  v.  Lincoln.  31  Me.  422;  Hatch  v.  Atkinson,  56  Mc.  324, 
U  Am.  Dee.  464;  Bradley  v.  Hunt,  5  Gil]  &  J.  (Md.)  54,  23  Am.  Dec, 
597;  Hitch  v.  Davis,  3  Md.  Ch.  266;  Conser  v.  Snowden,  54  Md.  175, 
39  Am.  Eep.  368;  Grover  v.  Grovcr,  41  Mass.  (24  Pick.)  261,  35  Am, 
Dec.  319;  Jlnmilton  v.  Clark,  25  :\ro.  App.  428;  Loyson  v.  Davis, 
17  Mont.  220,  42  Pac.  775;  Craig  v.  Craig,  3  Barb.  Ch.  70;  Kirk 
V.  McCusker,  3  Misc.  Eep.  277,  22  X.  Y.  Supp.  780;  In  re  Heniphiirs 
Estate,  180  Pa.  St.  87,  36  Atl.  40G;  Hall  v.  Howard,  1  Eicc  (S.  C.) 
310,  33  Am.  Dec.  115;  Treasury  .Soii-itor  v.  Lewis,  [19U(i|  i*  Ch.  S12, 
S3  L.  T.,  N.  S.,  139.  But  see  Williams  v.  Guile,  117  N.  Y.  313,  22. 
X.  E.  1071. 
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"Where  the  owner  of  promissory  notes,  being  ill  and  in  fear  of* 
death,  indorsed  thereon  that  the  within  sums  were  to  be  paid  after 
his  death  to  his  grandchild,  to  whom  he  then  delivered  the  notes, 
the  grandchild  was  held,  upon  the  death  of  the  owner,  to  have 
acquired  no  title  to  the  notes  or  the  sums  payable  thereon  because 
the  donor  had  power  to  control  the  fund  till  his  death,  prior  to  which 
the  donee  could  not  have  collected  the  proceeds  of  the  notes:  Logen- 
fiel  V.  Eichter,  60  Minn.  49,  61  N,  W.  826.  See,  also.  Basket  v.  Has- 
sell,  107  U.  S.  602,  2  Sup.  Ct.  Kep.  415.  So  where  a  woman,  in  ap- 
prehension of  death,  gave  her  son  a  pocket-book  containing  money 
and  told  him  where  he  could  find  more,  which  he  was  to  vise  for  her 
illness  and  funeral  expenses  and  retain  the  balance,  and  he  left  the 
money  where  it  was  till  after  her  death,  it  was  not  a  gift  causa 
mortis,  the  son  not  having  taken  and  retained  possession:  Dunbar 
V.  Dunbar,  80  Me.  152,  6  Am.  St.  Eep.  166,  13  Atl.  578. 

The  delivery  must  be  such  as  to  invest  the  donee  with  title,  and 
not  be  by  way  of  bailment.  So  where  a  father  in  his  last  illness 
placed  in  his  son's  possession  a  sum  of  money  to  take  care  of,  a  few 
days  afterward  directing  his  son,  if  he  should  not  recover,  to  pay 
the  funeral  expenses  and  divide  the  residue  between  himself  and 
certain  others,  this  was  held  to  be  by  way  of  bailment,  and  not 
in  cuutoiiipiutiou  of  a  gift,  and  hence  there  was  no  donatio  causa 
mortis:  JMc<Jurd  v.  McCord,  77  Mo.  1G(J,  46  Am.  Kep.  9. 

b.  Actual  or  Constructive  Delivery  Essential. — it  may  be  stated 
to  be  the  law  that  there  must  be  an  actual  delivery  of  the  thing 
given,  ii  it  is  possible,  otherwise  a  constructive  delivery,  or,  in 
other  words,  the  delivery  must  be  according  to  the  maiiuer  in  which 
tiie  particular  tiling  is  susceptible  of  being  lii'livered:  Hart  v. 
Ketehum,  121  Cal.  426,  53  Pac,  931;  Lamson  v,  Monroe  (Me.),  5 
Atl.  313;  Hitch  v.  Davis,  3  Md.  Ch.  liGli;  Cutting  v.  Gilman,  41  Is. 
II.  147;  Miller  v.  Jellress,  4  Gratt.  472;  Llumey  v.  Hasket,  i'ed,  (Jas. 
IS'o.   2595;   \Vard  v.  luruur,  2    \'es.  fcjr.  431. 

If  the  delivery  is  constructive,  it  must  be  more  than  mere  words 
or  symbolic  act.  If  must  be  something  which  completely  terminates 
the  donor's  custody  and  control  of  the  article  donated,  and  which 
jilaces  it  wholly  under  the  donee's  power,  and  enables  him  williout 
further  act  on  the  donor's  part  to  reduce  it  to  his  owu  manual 
possession:    Trenholm   v.   Morgan,   2S    S.    C.    26S,   5   S.   H.    721. 

It  has  been  said  that  a  mere  symliolieal  delivery  is  not  suflicient, 
it  bcincr  necessary  that  the  donee  liave  cither  possession  of  the 
articlo  or  the  moans  of  oldaining  it:  McGrath  v.  Reynolds,  116  Mass. 
566;  A^an  Fleet  v.  iSIcCaru,  2  N,  Y.  Supp.  675.  But  in  Ste])henson  v. 
Kini',  ill  ivy.  425,  50  Am.  Eep.  173,  it  is  held  tliat  there  must  be 
cither  an  actual,  constructive  or  svmbolical  delivery.  That  this 
.apparent  conflict  is  due  to  an  inaccuracy  in  the  use  of  terms,  see 
Powell    v.    Leonard,    9    i'la.    359. 
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To  determine  the  sufficiency  of  a  delivery,  reference  must  be  had 
both  to  the  nature  of  the  property  and  to  its  locality.  So  where 
a  female  slave  was  in  the  chamber  of  her  master,  who  was  in  ex- 
tremis, and  he  directed  a  deed  to  be  drawn  up,  giving  her  and  her 
children  to  a  person  present  at  the  time,  this  was  a  good  delivery 
of  them,  although  the  children  were  absent  from  the  room:  Powell 
V.  Leonard,  9  Fla.  359,  and  in  Waring  y.  Edmonds,  11  Md.  424,  a 
pjirty  in  her  last  illness  gave  to  her  sister  then  present,  a  negro  girl, 
who  was  also  present,  by  telling  the  girl:  "There  is  your  mistress," 
indicating  her  sister;  "you  must  be  a  good  girl,  and  be  obedient  to 
her,"  and  this  was  considered  a  sufficient   delivery. 

In  a  recent  case,  Clayton  v.  Pierson  (W.  Va.),  46  S.  E.  935,  the 
court  quotes  from  Elam  v.  Keen,  4  Leigh,  335,  26  Am.  Dec.  322, 
where  it  is  said:  "There  are  many  things  of  which  actual  manual 
tradition  cannot  be  made,  either  from  their  nature  or  their  situa- 
tion at  the  time.  It  is  not  the  intention  of  the  law  to  take  from 
the  owner  the  power  of  giving  these;  it  merely  requires  that  he 
shall  do  what,  under  the  circumstances,  will  in  reason  be  consid- 
ered equivalent  to  an  actual  delivery."  So  where  a  douor  delivers 
tiiat  which  is  the  evidence  of  his  right  to  property  in  the  possession 
of  his  agent,  and  actual  delivery  of  the  thing  itself  is  impossible 
by  reason  of  the  possession  being  in  another,  it  is  a  good  delivery: 
Stephenson  v.  King,  81  Ky.  425,  50  Am.  Eep.  173. 

A  verbal  order  by  a  creditor  to  his  debtor,  to  pay  the  debt  to  a 
third  person,  the  debtor  agreeing  and  promising  the  donee  to  pay 
him,  constitutes  a  good  delivery:  Castle  v.  Persons,  117  Fed.  835, 
54  C.  C.  A.  133,  the  court  saying:  "We  understand  that  a  mere 
rcq  .est  on  a  bailee,  depository,  or  debtor  to  pay  money  to  the  donee 
is  not  a  sufficient  delivery  of  a  chose  in  action  so  as  to  validate 
a  gift  causa  mortis.  Yet  where  the  request  or  order  is  accepted 
liy  the  person  upon  whom  it  is  made  during  the  lifetime  of  the 
donor  this  is  a  good  delivery.  A  check  upon  a  bank  is  in  itself, 
though  delivered  to  the  donee,  no  delivery,  but  if  accepted  by  the 
bank  during  the  lifetime  of  the  donor  the  delivery  is  good:  Basket  v. 
llassell,   107   U.   S.   602,   2    Sup.    Ct.   Eep.   415,   and   cases   cited. 

"We  see  no  difference  between  a  verbal  order  or  request  and  a 
written  order  or  request,  there  being  no  law  requiring  either  to  be 
in  writing.     Neither  need  the  accei^tauce  be  in  writing." 

c.  Delivery  by  Deed  or  Other  Writing. — In  Singleton  v.  Cotton, 
23  Ga.  261,  the  court  held  that  where  actual  delivery  was  impossible, 
as  in  the  case  of  a  ship  at  sea,  it  should  be  manifested  by  writing; 
and  in  Meach  v.  Meach,  24  Vt.  591,  a  deed  of  stock  on  a  farm 
was  considered  a  good  delivery:  See,  also,  Kenistons  v.  Sceva,  54 
JS".  H.   24,  and  Ellis  v.  Secor,  31  Mich.   185,   IS   Am.   Eep.   178. 

Other  cases,  however,  consider  such  writing  as  of  no  avail.  In 
McGrath  v.  Eeynolds,  116  Mass.  566,  the  court  used  the  following 
Am.    St.   Kep.,    Vol.    99—57 
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language:  "As  a  gift  causa  mortis,  it  is  not  aided  by  the  execution 
of  the  written  instrument,  except  so  far  as  that  may  contribute  to 
greater  certainty  in  the  proofs.  Such  gifts  cannot  be  effected  by 
formal  instruments  of  conveyance  or  assignment.  They  are  mani- 
fested by,  and  take  their  effect  from,  delivery.  They  can  therefore 
only  be  of  such  articles  of  personal  property  as  are  capable  of  trans- 
mission by  delivery  alone,  so  far  at  least  as  to  confer  a  right  or  title 
which  equity  will  protect  and  enforce.  They  require  actual  deliv- 
ery or  its  equivalent.  Symbolical  or  constructive  delivery  is  not 
enough. ''  See,  also,  Knight  v.  Tripp,  121  Cal.  G74,  54  Pac.  267; 
Smith  V.  Dowuey,  37  N.  C.  (3  Ired  Eq.)  268;  Case  v.  Dennison, 
9  K.  I.  88,  11  Am.  Eep.  222;  Eoyston  v.  McCulley  (Tenn,  Ch.  App,), 
59    S.    W.    725. 

That  an  imperfect  will  will  not  be  sustained  as  a  gift  causa  mortis, 
see  Trenholm  v.  Morgan,  28   S.   C.  268,  5  S.  E.  721. 

d.     Instances    of   Delivery. 

1.  Generally. — Whether  a  sufficient  delivery  has  been  made  must 
depend  upon  the  particular  facts  and  circumstances  of  each  case. 
Where  a  woman,  a  short  time  before  her  death,  called  for  her  nephew 
and,  being  informed  that  he  was  not  present,  told  her  husband  that 
she  gave  her  nephew  all  of  her  property,  which  was  then  in  the 
hus'  and's  possession,  directing  him  to  deliver  the  same  to  the  nephew, 
which  he  promised  to  do,  this  was  a  sufficient  delivery:  CtvIot 
V.  Caylor's  Estate,  22  Ind.App.  666,  72  Am.  St.  Rep.  331,  52  X.  E. 
465.  Where  a  sick  woman  seut  for  two  friends,  to  one  of  whom 
she  had  intrusted  her  bank-book  for  safekeeping,  demanding  it  on 
their  arrival,  examining  it,  and  calling  on  them  to  witness  that  it 
belonged  to  the  plaintiff  and  that  she  gave  it  to  her,  after  which 
she  handed  it  to  the  plaintiff,  and  then  told  her  to  let  the  witness 
take  it  back  with  her  until  called  for  after  her  death,  this  constituted 
a  good  delivery:  Callanan  v.  Clement,  18  Misc.  Eep.  621,  42  X.  Y. 
Supp.  514. 

Changing  securities  from  one  drawer  of  a  bureau  to  another,  by 
direction  of  the  donor,  is  not  a  sufficient  delivery:  Bryson  v.  Browu- 
rigg,  9  Yes.  1.  Nor  is  the  placing  of  an  envelope,  containing  se- 
curities and  directed  to  a  friend,  upon  a  table,  by  one  about  to  kill 
himself,  a  good  delivery:  Liebe  v.  Battman,  33  Or.  241,  72  Am.  St. 
Eep.  705,  54  Pac.  179. 

In  Ellis  V.  Secor,  31  Mich.  185,  18  Am.  Eep.  178,  a  woman  was 
found  dead  in  her  house,  with  a  slate  by  her  bedside,  on  which  slie 
had  written:  "I  wish  Dr.  L.  S.  Ellis  to  take  possession  of  all,  both 
personal,  real  and  mixed.  I  am  so  sick  I  believe  I  shall  die.  Look 
in  valise,"  and  then  signed  her  name.  In  the  valise  was  found  a 
memorandum  written  by  her  directing  Dr.  Ellis  to  take  all  of  her 
property.  This  was  held  a  good  gift  causa  mortis,  the  court  saying: 
"There  can  be  no  doubt  concerning  the  meaning  of  the  memorandum 


June.  1903.]  Johnson  v.  Collet.  899 

left  by  the  deceased.  It  is  unconditional  and  unequivocal.  We 
think  it  clear  that  Rachael  Hill  [the  deceased]  did  all  that  she 
could  to  create  a  gift  causa  mortis,  and  fully  intended  it,  and 
that  her  written  declaration  should  prevail  as  a  valid  appointment 
to  the  uses  indicated,  as  fully  as  if  there  had  been  a  manual  deliv- 
ery of  the  securities." 

2.  Constructive  Delivery  by  Giving  Key  to  Receptacle. — It  is  a 
common  form  of  constructive  delivery  of  property  kept  in  a  recepta- 
cle, such  as  a  trunk  or  bureau,  to  deliver  the  key  thereto,  with  the 
purpose  of  passing  title  to  the  goods  therein  contained;  and  such 
has  been  held  to  be  a  sufficient  delivery:  Debinson  v.  Emmons,  158 
Mass.  592,  33  N.  E.  706;  Keepers  v.  Fidelity  etc.  Co.,  56  N.  J.  L. 
302,  44  Am.  St.  Eep.  397,  28  Atl.  585;  Turner  v.  Brown,  6  Hun,  331. 

It  is  insufficient,  however,  where  the  receptable  itself  is  present 
and  capable  of  delivery,  such  not  being  the  best  delivery  possible: 
Knight  V.  Tripp,  121  Cal.  674,  54  Pac.  267;  Hatch  v.  Atkinson,  56 
Me.   324,   96   Am.   Dec,   464. 

The  taking  of  a  key  of  a  trunk  from  the  place  where  it  is  kept, 
putting  goods  into  it,  and  returning  the  key  to  its  place,  at  the 
owner's  request,  is  not  a  sufficient  delivery,  there  being  no  change 
in  the  possession   of   the   key:    Coleman   v.   Parker,   114   Mass.    30. 

In  Keepers  v.  Fidelity  etc.  Co.,  56  N.  J.  L.  302,  44  Am.  St.  Eep. 
397,  28  Atl.  585,  it  is  held  that  the  delivery  of  a  key  to  a  locked  box 
containing  valuable  papers  and  securities  is  not  a  sufficient  delivery 
to  constitute  a  valid  gift  causa  mortis  of  the  contents  of  the  box 
when  the  latter  is  not  in  the  presence  or  immediate  control  of  the 
donor,  but  in  another  room,  in  a  locked  closet,  the  key  to  which  a 
third  person  has,  and  does  not  pass  into  the  actual  possession  of 
the  donee,  during  the  lifetime  of  the  donor. 

e.  After-acquired  and  Previously  Acquired  Possession  No  Good.— 
The  fact  that  the  donee  has  possession  is  not  sufficient  to  establish 
a  gift  causa  mortis.  "It  is  not  the  possession  of  the  donee,  but  the 
delivery  to  him  by  the  donor,  which  is  material  in  a  donatio  mortis 
causa;  the  delivery  stands  in  the  place  of  nuncupation,  and  must 
accompany  and  form  a  part  of  the  gift;  an  after-acquired  possession 
of  the  donee  is  nothing;  and  a  previous  and  continuing  posses-^ion, 
though  by  the  authority  of  the  donor,  is  no  better":  Miller  v.  Jef- 
fress,  4  Gratt.  472.  To  the  same  effect,  see  Drew  v.  Hagerty  81 
Me.  231,  10  Am.  St.  Eep.  255,  17  Atl.  63;  Allen  v.  Allen,  75  Minn. 
116,  74  Am.  St.  Eep.  442,  77  N.  W.  567;  Cutting  v.  Gilman,  41  N. 
H.  147;  Buecker  v.  Carr,  60  N.  J.  Eq.  300,  47  Atl.  34;  Delmotte  v. 
Taylor,  1  Eedf.  Sur.  (N.  Y.)  417;  Podmore  v.  Dime  Sav.  Bank.  29 
Misc.  Eep.  393,  60  K  Y,  Supp.  533;  Smith  v.  Zumber,  41  W.  Va. 
623,  24  S.  E.  653;  and  especially  is  it  true  that  possession  does  not 
prove  delivery  where  the  claimant  has  had  an  opportunity  of  ob- 
taining  possession   wrongfully:    Kenney   v.   Public   Administrator,   2 
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Brarlf.  Snr.  (N.  Y.)  319.  That  the  merely  manual  posses-iion  of  a 
deceased  husband's  property  by  his  widow,  at  tis  residence  where 
he  died,  is  not  prima  facie  evidence  of  change  of  titJo  to  her,  see 
Conklin  v.  Coulclin,  20  Hun,  278. 

The  reasons  for  being  so  strict  in  requiring  delivery  are  excel- 
lently presented  in  the  opinion  of  Judge  Walton,  in  Drew  v.  llagerty, 
81  Me.  231,  10  Am.  St.  Kep.  255,  17  Atl.  63,  in  the  following  lan- 
guage: "If  the  act  of  delivery  was  for  no  other  purpose  than  to 
invest  the  donee  with  possession,  no  reason  is  perceived  why  it  might 
not  be  dispensed  with,  when  the  donee  already  had  possession.  But 
such  is  not  its  only  purpose.  It  is  esseutial  in  order  to  distinguish 
a  gift  causa  mortis  from  a  legacy.  "Without  an  act  of  delivery,  an 
oral  disposition  of  property,  in  contemplation  of  death,  could  be  sus- 
tained only  as  a  nuncupative  will,  and  in  the  manner  and  with  the 
limitations  provided  for  such  wills.  Delivery  is  also  important  as 
evidence  of  deliberation  and  intent.  It  is  a  test  of  sincerity  and 
distinguishes  idle  talk  from  serious  purposes.  And  it  makes  fraud 
and  perjury  more  difficult.  Mere  words  are  easily  misrepresented. 
Even  the  change  of  an  emphasis  may  make  them  convey  a  meaning 
different  from  what  the  speaker  intended.  Not  so  of  an  act  of  de- 
livery." 

It  has  been  held  in  England  that  a  delivery,  antecedent  to  the 
gift  itself,  is  valid:  Cain  v.  Moon  (1896)^  2  Q,  B.  283;  In  re  Weston 
[1902]    1  Ch.  680,  86  L.  T.  551. 

f.  Personal  Delivery  by  Donor  not  Necessary. — It  is  stated  as  a 
general  rule  that  delivery  must  be  made  by  the  donor,  and  not  by 
liis  executor  or  administrator  to  constitute  a  good  gift  mortis  causa: 
Huntington  v.  Gilmore,  14  Barb.  243.  This  does  not  mean  that  it  is 
essential  that  the  donor  personally  must  make  the  delivery.  So  a 
note,  the  title  and  possession  of  which  were  held  by  a  trustee,  was 
held  to  have  passed  as  a  gift  causa  mortis  to  the  donee  from  her  hus- 
band, the  beneficiary  of  the  note,  although  there  was  no  actual  de- 
livery by  the  donor's  own  hands,  but  he  expressed  a  wish  that  she 
liave,  and  the  trustee  soon  afterward  assigned  and  delivered  to  licr 
the  note,  saying  the  donor  had  given  it  to  her:  Southerland  v. 
Southorland,  68  Ky.  (5  Bush)  591. 

It  is  immaterial,  if  the  possession  pass  from  the  donor  to  the 
donoc  in  his  presence  and  with  his  consent,  whether  it  be  dolivorcd 
by  his  hand  or  only  by  his  direction:  McDowell  v.  Murdock,  1  Nott 
&  McC.  (S.  C.)    237,  9  Am.  Dec.  684. 

g.  To  Whom  Delivery  may  be  Made  for  Donee.- — Delivery  need 
not  be  to  the  donee  in  person,  but  the  requirement  is  satisfied  if  it 
be  to  some  one  for  him:  Newton  v.  Snyder,  44  Ark.  42,  51  Am.  Kep. 
587;  Daniel  v.  Smith,  64  Cal.  346,  30  Pac.  575;  Sorrolls  v.  Collins 
(Ga.),  36  S.  E.  74;  Woodburn  v.  Woodburn,  123  111.  60S,  14  N.  E. 
58,  16  N.  E.  209;  Devol  v.  Dye,  123  Ind.  321,  24  N.  E.  246;  Kemper 
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V.  Kemper,  62  Ky.  (1  Duvall)  401,  25  Am.  Dec.  636;  Borneman  v. 
Sidlinger,  15  Me.  429,  33  Am.  Dec.  626;  Dole  v.  Lincoln,  31  Me. 
422;  Kockwood  v.  Wiggin,  82  Mass,  (16  Gray)  402;  Trorlicht  v. 
Weizenecker,  1  Mo.  App.  482;  Blazo  v,  Cochrane,  71  N.  H.  585,  53 
Atl.  1026;  Wells  v.  Tucker,  3  Binn.  (Pa.)  366;  and  it  makes  no  dif- 
ference that  the  donor  dies  before  the  intermediary  hands  over  the 
property  to  the  donee:  In  re  Hall's  Estate,  16  Misc.  Kep.  174,  38 
N.  Y.  Supp.  1135.  But  see  Dickeshied  v.  Exchange  Bank,  28  W.  Va. 
340.  A  trust  may  thus  be  created  by  gift  causa  mortis,  but  where 
neither  the  persons  who  are  to  take  nor  their  proportions  are  clearly 
designated,  the  trust  fails,  and  the  donee  cannot  take  for  his  own 
benefit:  Sheedy  v.  Eoach,  124  Mass.  472,  26  Am.  Eep.  680. 

The  person  to  whom  the  property  is  intrusted  for  the  benefit  of 
the  donee  must  not  be  under  the  control  of  the  donor,  for  he  will  be  re- 
garded as  the  latter 's  agent,  and  a  delivery  by  him  after  the  death 
of  the  donor  will  be  of  no  avail:  Hart  v.  Ketchum,  121  Cal.  426,  53 
Pac.  931;  Barnes  v.  People,  25  HI.  App.  136;  Duryea  v.  Harvey,  183 
Mass.  429,  67  N.  E.  351;  Tomlinson  v.  Ellison,  104  Mo.  105,  16  S.  W. 
201;  Dunn  v.  German-American  Bank,  109  Mo.  90,  18  S.  W.  1139; 
Appeal  of  Fross,  105  Pa.  St.  258.  See,  also.  Peck  v.  Eees,  7  Utah, 
467,  27  PaC.  581,  a  case  involving  the  delivery  of  a  deed  to  realty. 
So  where  property  was  delivered  to  an  agent  with  directions  to 
deliver  it  to  the  donee  after  the  death  of  the  donor,  and  if  he  should 
recover  to  return  it  to  the  latter,  it  is  insufficient:  Walter  v.  Ford, 
74  Mo.  195,  41  Am.  Eep.  312;  Bieber  v.  Boeckmann,  70  Mo.  App.  503. 

h.  Effect  of  Mistake  or  Partial  Delivery. — Where  a  donor,  sick 
unto  death,  expressed  a  desire  to  reward  an  old  family  servant  by 
a  gift  of  five  hundred  dollars,  and  the  next  morning,  in  order  to 
complete  his  gift,  certificates  of  bank  stock,  of  an  aggregate  value 
of  four  thousand  five  hundred  dollars,  were  procured  and  by  him  in- 
dorsed to  the  servant,  it  was  held  that  the  latter  could  take  five  hun- 
dred dollars  only,  the  donor  intending  to  give  no  more  than  that  sum: 
Crippen    v.    Adams    (Mich.),    92    N.    W.    496. 

Where  there  is  an  intention  to  deliver  certain  property  by  way  of 
gift  causa  mortis  as  a  whole,  it  is  not  sufficient  that  a  smaller  por- 
tion thereof  be  delivered  and  the  whole  gift  must  fail:  McGrath  v. 
Eeynolds,   116  Mass.   566. 

Where  a  donor,  a  few  hours  before  death,  desiring  to  give  money 
to  certain  parties,  gave  her  check  to  the  defendant,  and  assigned  to 
him  two  bank  accounts,  at  the  same  time  giving  him  directions  as 
to  the  disposition  of  the  greater  part  of  the  money,  but  not  incu- 
tioning  the  Ijalance,  and  the  defendant  reduced  the  money  iuto  pos- 
session during  the  donor's  lifetime,  and  made  the  payments  directed 
by  her  after  her  death,  it  was  held  that  the  gift  was  complete,  as 
to  the  specific  persons   named,  but   as   to   the   residue   there   was   no 
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gift,  and  the  administrator  was  entitled  to  recover  it:  Beals  v.  Crow- 
ley,  59    Cal.    665. 

I.    Delivery  of  Bank-book  as  Passing  Money  on  Deposit. 

1.  Difference  Between  Savings  and  Commercial  Banks. — How  far 
the  delivery  of  a  bank-book  will  operate  to  pass  title  to  the  money 
deposited  in  a  bank,  by  way  of  gift  causa  mortis,  presents  an  in- 
teresting and  important  question,  in  view  of  the  fact  that  large 
sums  of  money  are  seldom  kept  close  at  hand,  but  are  usually  de- 
posited in  banking  institutions. 

A  distinction  is  made  in  this  connection  between  the  delivery  of  a 
pass-book  of  a  savings  bank  and  that  of  an  ordinary  bank,  a  deliv- 
ery of  the  former  being  sufficient  to  pass  title  to  the  money  in  the 
bank,  but  not  a  delivery  of  the  latter.  "A  pass-book,"  said  the 
court  in  Jones  v.  Weakley,  99  Ala.  441,  42  Am.  St.  Eep,  84,  12  South. 
420,  "issued  by  a  savings  bank,  it  is  held,  rests  on  a  peculiar  foot- 
ing. Such  book  is  the  record  of  the  customer's  account,  and  itsi 
production  authorizes  control  of  the  deposit.  Like  the  key  of  a 
locked  box,  its  delivery  is  treated  as  a  delivery  of  all  it  contains. 
It  follows  that  the  delivery  in  this  case,  accompanied  by  the  declared 
intention  to  give,  if  the  deposit  had  been  in  a  savings  bank,  would 
liave  been  a  valid  gift  causa  mortis  of  the  money  on  deposit,  of 
which  it  was  the  evidence:  8  Am.  &  Eng.  Ency,  of  Law,  1824,  1825; 
Pierce  v.  Boston  Five  Cents  Sav.  Bank,  129  Mass.  425,  37  Am,  Kep. 
371;  Curtis  V.  Portland  Sav.  Bank,  77  Me.  151,  52  Am,  Eep.  750; 
Hill  V.  Stevenson,  63  Me.  364,  18  Am,  Eep.  231;  Camp's  Appeal,  36 
Conn.  88,  4  Am.  Eep.  39. 

"Not  so,  however,  with  the  present  book.  The  First  National 
Bank,  as  we  have  seen,  was  a  bank  of  issue,  discount  and  deposit. 
The  money  could  be  withdrawn  from  the  bank,  not  by  the  produc- 
tion of  the  pass  book,  but  on  the  check  of  the  depositor.  It  was 
not  the  best  delivery  available  under  the  circumstances.  It  did  not 
give  dominion  and  control  of  the  money,  the  thing  claimed  to  have 
1  een  given;  for  the  money  was  as  subject  to  check  without  the  pro- 
duction of  the  book  as  with  it:  Thomas  v.  Lewis,  89  Va.  1,  37  Am. 
St.  Eep.  848,  15  S.  E.  389;  Dole  v.  Lincoln,  31  Me.  422;  Hillebrant 
V,  Brewer,  6  Tex.  45,  55  Am.  Dec.  757;  Noble  v.  Smith,  2  Johns. 
52;  ,Ion<>s  v.  Brown,  34  N.  H.  445;  Beak  v.  Beak,  L.  E.  13  Eq.  489." 

There  have  been  decisions,  however,  holding  a  delivery  of  a  pass- 
book of  a  savings  bank  not  sufficient  to  constitute  a  good  delivery 
of  the  fund:  Ashlirook  v.  Eyon,  (i5  Ky.  (2  Cush.)  228,  92  Am.  Dec. 
481;  Appeal  of  Walsh,  122  Pa.  St.  177,  9  Am.  St.  Eep.  83,  15  Atl. 
470;  McGonnell  v.  Murray,  3  I.  E.  Eq.  460.  In  Stephenson  v.  King, 
81  Ky.  425,  50  Am.  Eep.  172,  speaking  of  the  former  case,  the  court 
stated  that  if  the  pass-book  was  equivalent  to  a  certificate  of  de- 
posit, no  reason  was  seen  why  it  should  not  have  been  a  complete 
gift. 
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In  Appeal  cf  Walsh,  122  Pa.  St.  177,  9  Am.  St.  Bep.  83,  15  Atl. 
470,  a  depositor  in  a  savings  bank  handed  her  bank-book,  during 
her  last  illness,  to  a  person,  saying  that  the  money  there  was  for 
her  sister,  but  if  the  donor  did  not  die,  she  wished  it  back.  The 
court  held  this  not  a  sufficient  delivery,  saying:  "Our  question  is, 
whetlier  this  passed  the  title  to  the  fund  in  the  hands  of  the  bank  as 
a  donatio  mortis  causa.  This  depends,  to  some  extent,  upon  the  char- 
acter of  a  depositor's  bank-book. 

"Where  a  deposit  is  made  in  bank,  the  depositor  is  credited  upon 
the  looks  of  the  bank  with  the  amount  deposited,  and  a  duplicate 
entry  of  credit  is  made  upon  the  bank-book  in  hi"  hands.  He  thus 
has  at  all  times  a  statement  of  his  credits  in  liis  account  with  the 
bank.  His  debits  he  may  keep  in  any  convenient  manner,  or,  if  the 
rules  of  the  bank  require  it,  he  may  present  his  book  with  each 
check,  that  the  debits  may  be  entered  by  the  officers  of  the  bank. 
The  book  is,  at  most,  a  statement  of  9g  account,  showing  hoAv  much 
has  been  deposited  by  the  customer  to  be  held  by  the  bank  upon 
the  terms  which  the  law  or  the  agreement  between  the  parties  has 
provided.  When  withdrawn,  it  is  by  means  of  checks,  orders,  or 
such  other  form  of  voucher  as  the  terms  of  the  deposit  or  the 
usages  of  the  institution  may  provide  for.  The  mere  possession  of 
the  book  by  the  bank  would  afford  no  evidence  of  the  payment  of 
the  money  to  the  depositor.  An  assignment  of  such  a  book,  like  an 
assignment  of  a  book  of  original  entries,  will  operate  to  transfer  the 
entire  balance  remaining  due  upon  the  account;  but  a  delivery  of 
it  will  no  more  transfer  the  fund  than  will  a  delivery  of  a  book  of 
original  entries  transfer  the  balances  due  upon  the  several  accounts 
contained    therein." 

The  weight  of  authority  is,  however,  in  accordance  with  the  law 
as  stated  above  in  Jones  v.  Weakley,  99  Ala.  441,  42  Am.  St.  Eep. 
84,  12  South.  420,  namely,  that  the  delivery  of  a  savings  bank 
pass-book  is  a  good  delivery  of  the  funds  deposited.  In  a'Jditinn 
to  the  authorities  there  cited,  see  Whalen  v.  Milholland,  S9  3Id.  1&9, 
43  Atl.  45;  Hidden  v.  Thrall,  125  N.  Y.  572,  21  Am.  St.  Kep.  758, 
26  N.  E.  627;  Loucks  v.  Johnson,  70  Hun,  565,  24  N.  Y.  Supp.  267; 
Tillinghast  v.  Wheaton,  8  E.  I.  536,  94  Am.  Dec.  126,  5  Am.  Kep. 
621.  See,  also,  Cosgriff  v.  Hudson  City  Sav.  lubt.,  24  Misc.  Eep. 
4,  52  N.  Y.  Supp.  189. 

2.  Effect  of  Rule  of  Bank. — It  makes  no  difference  that  a  by-law 
of  the  bank,  printed  in  the  bank-book,  required  an  order  or  power 
of  attorney  to  authorize  anyone,  other  than  the  depositor,  to  draw 
out  the  deposits:  Bidden  v.  Thrall,  125  N.  Y.  572,  21  Am.  St.  Eep. 
758,  26  N.  E.  627.  It  is  there  said:  "But  the  depositor  can  draw 
the  money  without  making  an  order  simply  by  the  presentation  of 
the  deposit-book,  and  so  can  any  owner  of  the  book.  Suppose  the 
plaintiff  had  purchased  the  book,  and  had  thus  become  the  absolute 
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owner  thereof;  lie  could  have  drawn  the  money  as  owner  on  presen- 
tation of  the  book,  and  the  bank  could  not  have  required  as  a  con- 
dition of  payment  that  he  should  procure  a  power  of  attorney  or  an 
order  from  one  Laving  no  interest,  legal  or  equitable,  in  the  deposit. 
The  owner  in  such  a  case  should  produce  satisfactory  evidence  of 
his  ownership  of  the  book,  and  if  the  bank  refused  to  pay  he  would 
be  obliged  to  establish  such  ownership  by  any  competent  evidence, 
and  nothing  more;  and  his  rights  as  purchaser  would  be  no  greater 
than  his  rights  as  donee.  He  has  the  same  right  to  enforce  a  pay- 
ment that  he  would  have  had  if  he  had  been  the  donee  of  any  non- 
negotiable  chose  in  action,  or  a  certificate  of  deposit,  or  unindorsed 
note.  He  could  establish  his  right  to  payment  in  such  a  case  by 
any  proof  showing  that  he  was  the  absolute  legal  or  equitable  owner." 
That  a  gift  causa  mortis  of  money  deposited  in  a  savings  bank 
may  be  proved  by  a  delivery  of  the  bank-book,  accompanied  by  an 
assignment  to  the  donee,  see  Sheedy  v.  Eoach,  124  Mass.  472,  26  Am. 
Eep.  680. 

3,  Deposit  by  Donor  in  Donee's  Name. — Tn  some  instances,  the 
money  has  been  deposited  by  the  donor  in  the  name  of  the  donee. 
"Where  this  was  done,  and  the  donor  left  the  box  containinjf  the 
bank-book  with  a  friend,  with  express  injunction  to  give  it  to  the 
donee  and  no  one  else,  in  case  of  his  death,  this  was  held  a  valid 
gift,  though  he  retained  the  key  to  the  box:  Vandermark  v.  Vander- 
mark,  55  How.  Pr.  408. 

In  Hogan  v.  Sullivan,  114  Iowa,  456,  87  N.  W.  447.  C,  about  two 
years  before  his  death,  took  the  defendant  to  a  bank,  deposited  a 
sum  of  noney,  and  had  the  certificate  made  payable  to  the  defendant. 
Two  weeks  before  his  death,  C,  then  suffering  with  the  malady  from 
which  he  died,  gave  directions  to  defendant  with  regard  to  dispos- 
ing of  the  money  among  certain  beneficiaries.  The  court  held  that 
there  was  a  sufficient  delivery  to  make  a  valid  gift  causa  mortis 
in  favor  of  the  beneficiaries,  saying:  "It  is  true  that,  when  the 
money  in  question  was  first  deposited  payable  to  defendant,  there 
was  no  designation  of  beneficiaries,  but  the  subsequent  designation, 
with  the  assent  of  defendant,  of  the  persons  to  whom  the  money 
was  to  be  paid,  was  just  as  effectual  as  though  the  money  had  been 
then  for  tlie  first  time  placed  in  the  posscssicm  and  control  of  de- 
fendant  witliout   the   reservation   on   the   part   of   C.   of   anv   further 

power  of  disposition It  was  not  essential  to  the  validity  of  the 

gift  that  the  money  be  returned  by  defendant  to  C,  and  then  rede- 
livered ])y  C.  to  the   defendant,  with  directions  for  its  disposition." 

4.  Deposit  in  Joint  Names  of  Donor  and  Donee. — 'Where  money 
is  deposited  in  a  savings  bank  jointly  in  tlie  names  of  the  donor 
and  donee,  payable  to  the  snrvivor,  a  delivery  of  the  pass-book  is  a 
good  delivery  of  the  fund:  Dennin  v.  Hilton  (N.  J.  Eq.),  50  Atl.  600. 
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But  if  the  donor  retain  the  passbook,  the  gift  fails  for  want  of  de- 
livery: Whalen  v.  Milholland,  89  Md.  199,  43  Atl.  45,  See,  also,  Tay- 
lor V.  Henry,  48  Md.  550,  30  Am.  Eep.  486.  In  the  former  case, 
where  the  money  was  payable  to  the  order  of  either  and  survivor, 
it  ia  said:  "Much  stress  was  laid  on  the  words  'joint  owners,' 
which  were  subsequently  stamped  on  the  pass-book.  Of  themselves, 
these  two  words,  as  we  said  in  Gorman  v.  Gorman,  87  Md.  338,  39 
Atl.  1038,  are  not  sufficient  in  a  deposit  made  in  a  savings  bank, 
to  transfer  title  to  the  fund — that  is,  they  are  not  sufficient  to 
convert  the  fund  from  being  the  property  of  the  person  to  whom 
it  belongs  into  the  property  of  the  original  owner  and  another 
individual.  Whatever  their  technical  import  may  be  when  employea 
in  other  instruments,  they  cannot  operate  to  vest  an  ownership  to 
the  extent  of  one-half  of  the  fund  in  some  one  else,  when,  under 
the  terms  and  according  to  the  legal  effect  of  the  very  paper  in  which 
they  are  used,  the  depositor  retains  such  a  dominion  over  the  fund 
deposited  that  he  may  at  any  moment  withdraw  the  whole  of  it. 
If  these  two  words  do  not  restrict  the  authority  of  the  depositor 
to  draw  the  money,  they  do  not  limit  or  curtail  his  control  over  it; 
and  if  his  control  over  it  is  not  limited  or  curtailed,  there  is  ob- 
viously left  to  him  a  locus  penitentiae,  and  there  is,  consequently, 
no  perfected  donation.  That  the  words  'joint  owners'  do  not,  and 
s\"ere  not  intended  to  restrain  the  depositor  from  forthwith  draw- 
ing out  of  bank  the  whole  fund  deposited,  is  apparent;  because, 
in  spite  of  their  use,  the  other  words  of  the  entry  expressly  declare 
that  the  fund  shall  be  payable  to  either  of  the  parties  named,  and 
therefore,  to  the  one  to  whom  it  originally  belonged  and  who  caused 
the  entry  to  be  made  in  that  particular  form.  Always  bearing  in 
mind  that  the  fund  belonged  to  only  one  of  the  parties  named  as 
joint  o\\ners,  and  that  you  are  searching  for  evidence  tending  to 
show  a  gift  of  that  fund,  or  of  a  part  of  it,  to  a  person  who  cou- 
fessediy  in  the  first  instance  owned  none  of  it,  the  control  retained 
over  the  whole  of  it  by  the  original  owner  under  the  very  terms 
of  the  deposit  which  he  makes,  is  of  great  significance  in  repelling 
any  inference  that  he  intended  to  part  with  his  ownersliip  in  any 
way  whatever.  Particularly  is  this  so  when  the  original  owner  re- 
tains possession  of  the  pass-book  and  when  the  deposit  is  made  in 
a  savings  Lank,  by  the  rules  of  which  the  book  must  be  produced 
before    the    deposit    can   be   withdrawn," 

V.  Expectation  of  Death. 
a.  Must  be  Made  in  Contemplation  Thereof. — Tt  is  nlisnlntelr  p!^- 
sential  to  the  existence  of  a  gift  causa  mortis  that  it  be  made  in 
expectation  or  contemplation  of  the  near  approach  of  the  death  of 
the  donor  at  the  time  of  the  gift,  and  death  must  ensue:  Zeller  v. 
Jordan,  105  Cal.  143,  3S  Pae'.  640;  Erunson  v.  Henry,  140  Ind.  455, 
S9  N.  E.  256;   Eogers  v.  Eichards,  67  Kan.  TOG,  74  Pac.  255;   Knott 
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V.  Hogan,  61  Ky.  (4  Met.)  99;  Dole  v.  Lincoln,  31  Me.  422;  Parcher 
V.  Saco  etc.  Sav.  Inst.,  78  Me.  470,  7  Atl.  266;  Keyl  v.  Westerhaus, 
42  Mo.  App.  49;  Crue  v.  Caldwell,  52  N.  J.  L.  215,  19  Atl.  ISS; 
Snyder  v.  Harris,  61  N.  J.  Eq.  480,  48  Atl.  329;  Kirk  v.  McCusker, 
3  Misc.  Rep.  277,  22  N.  Y.  Supp.  780;  Dimon  v.  Keery,  31  Misc.  Eep. 
231,  64  N,  Y.  Supp.  1091;  affirmed,  66  N.  Y.  Supp.  817;  Khodes  v. 
ChiUls,  04  Pa.  St.  18;  Thompson  v.  Thompson,  12  Tex.  327. 

b.     What   is   Sufficient   to   Fulfill  Requirement. 

1.  Not  General  Impression  of  Death. — A  vague  and  general  im- 
pression that  death  may  occur  is  not  sufficient,  but  it  must  arise 
from  an  impending  peril  or  sickness:  Sheegog  v.  Perkins,  63  Tenn. 
(4  Baxt.)  273;  Smith  v.  Kittridge,  21  Vt.  238.  So  the  fact  that  the 
donor  is  old  and  will  soon  die,  in  the  natural  course  of  events,  will 
not  fulfill  the  requirements:  Taylor  v.  Harmison,  79  111.  App.  380; 
nor  will  the  fact  that  he  has  entered  the  army  and  is  going  to  war 
le  considered  as  in  extremis  so  as  to  validate  such  a  gift:  Smith  v. 
Doisey,  38  Ind.  451,  10  Am.  Eep.  118;  Dexheimer  v,  Gautier,  28  N. 
Y.  Super.  Ct.  (5  Kob.)  210,  34  How.  Pr,  472;  Irish  v.  Nutting,  47 
Barb.  370;  Sheldon  v.  Button,  5  Hun,  110;  Gourley  v.  Linseubigler, 
51  Pa.  St.  345.  See,  however,  Gass  v.  Simpson,  44  Tenn.  (4  Gold.) 
2^8. 

2.  Illness. — The  moving  cause  for  gifts  made  in  view  of  death 
is  usually  illness.  It  is  difficult,  in  this  connection,  to  determine 
from  the  authorities  whether  death  must  be  apprehended  as  pres- 
ently imminent,  or  whether  it  is  suiiicieut  if  it  be  contemplated 
as  the  probalile  result  of  the  sickness,  which  may  not  occur  for  a 
long  jieriod  of  time,  as  in  the  case  of  chronic  diseases:  Kobson  v. 
Jones,  3  Del.  Ch.  51,  in  which  case  the  court  favored  a  narrower  con- 
struction. 

The  New  York  courts  have  adopted  a  more  liberal  construction, 
and  tlioy  hold  that  it  is  not  necessary  tliat  the  donor  should  have 
been  in  extremis,  but  only  that  his  death,  when  it  occurs,  should 
be  from  the  disorder  whii-h  afTlictcd  him:  Gryines  v.  Hone,  49  N.  Y. 
17,  10  Aju.  Eep.  3ir,;  ^Villiams  v.  Guile,  117  N.  Y.  343,  22  N.  E. 
1071,  the  court  saying:  "The  rule  of  law  in  such  cases  of  gifts 
male  in  prospect  of  death,  demands  for  their  validity  that  the  proof 
shall  s'low  tlic  existence  of  a  bodily  disorder,  or  of  an  illness,  wliich 
ill  pori's  th<'  donor's  life  and  which  eventually  terminates  it.  But 
that  ho  should  be  confined  to  his  bed,  or  his  room,  or  that  he  should 
die  witliin  a  certain  limited  time,  are  not  essential  circumstances  to 
sup;  ort  such  a  ^ift.  It  is  a  matter  within  the  experience  and  cdni- 
mon  knowledge  of  all,  an, I  one  requirinir  no  evidence  to  show,  ihat 
paralysis  is  a  syin]itom  of  a  disease  which  does  terminate  hiinina 
life.  Its  strokes  are  knnwn  to  cause  to  the  victim  a  loss  of  bodily 
functions,  or  senses,  and  jioint  to  the  existence  of  some  ^rave  aihnont 
of   the  bodily  system.     It   is  quite   a  matter  of  common  supposition 
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or  belief  that  tlie  third  stroke  is  followed  by  death,  I  think  wo 
are  bound  to  presume  that,  when  death  has  occurred  from  disease, 
indicated  by  paralysis,  a  transaction,  such  as  we  have  hero,  and 
which  took  place  after  the  individual  had  been  admonished  by  two 
paralytic  strokes,  was  conducted  with  a  view  to  death." 

It  is  not  essential  that  the  donor  die  from  the  very  disease  ap- 
prehended, but  it  is  sufficient  if  he  die  from  some  other  disease 
existing  at  the  same  time:  Blazo  v.  Cochrane,  71  N.  II.  585,  53  Atl. 
1026;  Langworthy  v,  Crissy,  10  Misc.  Kep.  450,  31  N.  Y.  Supp.  85; 
and  death  from  a  surgical  operation  made  necessary  by  a  present 
disease  is  death  from  the  disease:  Eidden  v.  Thrall,  125  N.  Y.  572, 
21  Am.  H.  Eep.  758,  26  N.  E.  627. 

De:tth  must  be  from  the  very  disorder  from  which  he  is  then 
Buffering,  and  there  should  be  no  intervening  recovery:  Conser  v. 
&inowden,  54  Md.  175,  39  Am.  Kep.  368.  So  where  a  gift  was  made 
while  the  donor  was  in  expectation  of  immediate  death  from  con- 
sumption, but  he  afterward  recovered,  but  finally  died  from  the  same 
disease,  this  was  not  sufficient  to  support  a  gift  as  one  causa  mortis: 
Weston  V.  Hight,  17  Me.  287,  35  Am.  Dec.  250.    ■ 

It  has  been  held  that  while  a  delivery  of  personal  property  by 
the  owner  to  another  for  a  third  person,  with  the  intention  of  mak- 
ing a  gift  causa  mortis,  was  not  sufficient  if  the  donor  was  not  in 
Lis  last  illness,  still,  if  while  in  his  last  illness,  he  reaffirmed  the 
gift,  and  requested  the  person  receiving  the  property  to  retain  pos- 
session and  deliver  it  after  the  donor's  death,  this  would  be  equiva- 
lent to  a  new  delivery,  taking  effect  from  the  time  such  request  was 
made:  Sorrells  v.  Collins  (Ga.),  36  S.  E.  74. 

3.  Contemplation  of  Suicide. — A  gift  made  in  contemplation  of 
suicide  is  not  a  good  gift  causa  mortis:  Aguew  v.  Belfast  Bank 
(Jo.  Lib9(iJ  2  1.  iC.  2U4,  and  the  reason  for  so  lioldini:  is  there  srt 
forth  by  Porter,  M.  R.,  in  the  following  words:  "A  donatio  causa 
mortis  iS  iueoniplete  till  death,  and  depends  upon  it.  If  tiie  sick 
man  recovers  it  is  of  no  avail.  No  property  passes  until  death.  In 
the  case  of  felonious  suicide,  therefore,  the  accM-ual  of  the  right  de- 
pends upon  the  conmiittal  of  a  felony;  and  the  intent  to  commit  that 
felony  is  a  necessary  constituent  of  the  gift.  In  my  opinion,  it 
is  fundamentally  opposed  to  the  first  prineiples  of  our  law,  or  of 
any  law  which  treats  suicide  as  a  crime,  that  legal  rights  should 
be  created  by  the  intention  to  commit  suicide  to  be  followed  by  tho 
actual  commission  of  it." 

VI.     Condition  that  Donor  does  not  Recover  Annexed  to  Gift. 

To  every  gift  causa  mortis  is  attached  the  condition  that  if  the 
donor  recover  from  the  illness  of  which  he  is  then  sutl'oring  and  by 
which  he  believes  his  life  to  be  endangered,  the  gift  slinll  fnil  nud 
the  property  revest  in  the  donor.  It  is  not  necessary  that  this  con- 
dition Le  expressed  in  words,  but  it  is  sufficient  if  it  may  be  implied 
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from  the  cireunistanccs:  Emery  v.  Cloiigh,  63  N.  H.  552,  56  Am.  Eep. 
543,  4  Atl.  796;  Grymes  v.  Hone,  49  N.  Y.  17,  10  Am.  Eep.  313; 
Rhodes  V.  Chillis,  64  Pa.  St.  IS;  Thompson  v.  Thompson,  12  Tex.  327; 
Gardner  v.  Parker,  3  :^Iada.  1S4,  The  fact  that  the  donor  used  tho 
words:  "In  ease  of  my  death,  the  property  is  yours,"  or  words  of 
like  import,  does  not  make  a  testamentary  disposition,  but  merely 
expresses  the  condition  wliieh  the  law  annexes  to  every  gift  causa 
mortis:   Thomas  v.  Lewis,  89  Va.  1,  37  Am.  St.  Hep.  848,  15  S.  E.  389. 

VII.     What  Property  may  be  Subject  of  Gift  Mortis  Causa. 

a.  Not  Fixed  in  Amount. — The  whole  of  the  donor's  personal  es- 
tate may  be  disposed  of  by  gift  causa  mortis,  the  law  fixing  no  limit 
to  the  amount:  Hatch  v.  Atkinson,  56  Me.  324,  96  Am.  Dec.  464; 
Thomas  v.  Lewis,  89  Va.  1,  37  Am.  St.  Eep.  848,  15  S.  E.  389. 

Some  cases  have  attempted  to  limit  this.  So,  in  Marshall  v.  Berry, 
95  Mass.  (13  Alien)  43,  it  was  held  that  a  person  could  not  in  this 
manner  dispose  of  all  his  estate,  but  only  of  specific  articles,  follow- 
ing Headley  v.  Kirby,  18  Pa.  St.  326,  where  it  was  decided  that  a 
gift  of  all  a  party's  personalty,  although  accompanied  by  delivery, 
was  invalid  as  in  contravention  of  the  statute  of  wills.  That  such 
a  view  is  an  innovation  in  the  law,  and  difficult  of  application,  see 
Meach  v.  Meach,  24  Vt.  591.  In  Pennsylvania,  however,  the  fact 
that  the  donation  consists  of  the  principal  part  of  the  donor's  prop- 
erty does  not  invalidate  it:   Michener  v.  Dale,  23  Pa.  St.  59. 

b.  Not  Apply  to  Real  Property. — A  gift  of  real  property  cannot 
be  sustained  as  a  donatio  causa  mortis,  such  applying  only  to  per- 
sonalty: Caylor  v.  Caylor's  Estate,  22  Ind.  App.  GnO.  72  Am.  St.  Eep. 
3;;],  32  N.  E.  4C5;  Eeevcs  v,  Howard,  118  Iowa,  121,  91  X.  W.  S9G; 
Wentworth  v.  Shibles,  89  Me.  1G7,  36  Atl.  IDS;  Meach  v.  Meach,  24 
Vt.  591.  But  in  spite  of  this  simple  and  universally  recognized  prop- 
osition, several  cases  involvin.^  real  estate  have  been  discussed  as 
thoii^li  it  were  capable  of  passing  as  such  a  gift:  McCarty  v.  Koar- 
nan.  ^(i  111.  201;  i'eck  v.  Eces,  7  Utali,  4G7,  27  Pac.  581;  and  one 
case  has  even  gone  so  far  as  to  hold  that  land  passed  as  a  gift  causa 
mortis:   Curliss  v.  Barrus,  38  Ilun,  165; 

c.     Choses  in  Action. 

1.  Negotiable  Instruments. — Chdscs  in  action  were  formerly  not 
subji'cts  of  gifts  causa  mortis,  because  they  merely  represented 
ri.uhfs,  and  were  not  tlieujselves  intrinsically  valuable;  but  since  the 
eiiuitable  docliiiie  lias  prevailed  that  they  can  lie  assi;^nrd  by  de- 
li\ery,  they  are  regarded  as  subject  to  gift,  tlie  same  as  all  other 
chattels:    Ellis  v.  Sceor,  31  Midi.  ]b:>,  IS  Am.  Eep.  ]7S. 

Originally  only  such  choses  in  action  as  passed  by  delivery  could 
]'(■  subjects  of  such  gift,  if  not  indorsed  as  notes  payable  to  bearer, 
or   if    pay;;blc    to    ovlir:,   iud  irs'^d    in    blank:    lira.lli'v    v.    lluia,    5    Gill 
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&  J.  (Md.)  54,  23  Am.  Dec.  597;  Overton  v.  Sawyer,  52  IST.  C.  (7  Jones) 
6,  75  Am.  Dec.  444;  Miller  v.  Miller,  3  P.  Wms.  356.  The  later  au- 
thorities, however,  make  no  distinction.  "It  is  now  perfectly  well 
settled,  at  least  in  this  country,"  said  the  court  in  Seabright  v. 
Seabright,  28  W.  Va.  412,  "that  a  promissory  note,  a  bond  or  any 
instrument  in  writing,  which  creates  a  liability  against  a  third  per- 
son, and  which  is  held  by  the  donor  and  is  his  property,  either  legal 
or  equitable,  is  the  subject  of  a  valid  donatio  causa  mortis.  It  is 
a  matter  of  no  importance  whether  the  chose  in  action,  the  subject 
of  the  donatio  causa  mortis,  be  the  note  or  bond  of  a  third  person, 
or  whether,  if  a  note,  it  be  payable  to  bearer  or  be  indorsed  in 
blank,  or  whether  it  be  payable  to  the  donor  only,  and  he  does  not 
indorse  it;  it  not  being  now  regarded  as  at  all  necessary  that  the 
legal  title  to  the  chose  in  action  should  pass  by  the  delivery  of  it 
by  the  donor  to  the  donee  as  a  gift  causa  mortis,  but  it  being  suffi- 
cient that  by  the  delivery  of  the  chose  in  action  by  the  donor  to  the 
donee  as  a  gift  causa  mortis  the  equitable  title  to  such  chose  in 
action  passes  and  vests  in  the  donee  by  delivery:  Lee  v.  Boak,  11 
Gratt.  182;  Wells  v.  Tucker,  3  Binn.  (Fa.)  3(36;  Waring  v.  Edmonds, 
11  Md.  424;  Coutant  v.  Schuyler,  1  Paige,  316;  Westerlo  v.  De  Witt, 
30  N.  Y.  341,  93  Am.  Dec.  517;  Holly  v.  Adams,  16  Vt.  206,  42  Am. 
Dec.  508;  Smith  v.  Ivittridge,  21  Vt.  238;  Grover  v.  Grover,  41  Mass. 
(24  Pick.)  261,  35  Am.  Dec.  319;  Sessions  v.  Moseley,  5S  Mass.  (4 
Cush.)  87;  Borneman  v.  Sidlinger,  15  Me.  429,  33  Am.  Dec.  626; 
Parker  v.  Marston,  27  Me.  196;  Brown  v.  Brown,  18  Conn.  410,  46 
Am.  Dec.  328;  Jones  v,  Deyer,  16  Ala.  221;  Ehodes  v.  Childs,  64  Pa. 
St.  18;  Gourley  v.  Linsenbigler,  51  Pa.  St.  345."  Por  additional 
authorities  to  the  same  effect,  see  Druke  v.  Heikeu,  61  (Jal.  346,  44 
Am.  Kep.  553;  Turpin  v.  Thompson,  53  Ky.  (2  Met.)  420;  Ashbrook 
V.  liyou,  65  Ky.  (2  Cush.)  228,  92  Am.  Dec.  4bl;  Bates  v.  Keuiptou, 
73  Mass.  (7  Gray)  382;  Blazo  v.  Cochrane,  71  N.  H.  585,  53  Atl. 
1026;  Cornell  v.  Cornell,  12  llun,  312;  Kiff  v.  Weaver,  94  N.  C.  274, 
55  Am.  Eep.  601;  Tillinghast  v.  Wheaton,  8  B.  I.  536,  94  Am.  Dec. 
3  26,  5  Am.  Kcp.  621;  Veal  v.  Veal,  27  Beav.  303.  So  a  bill  of  ex- 
change, payable  to  the  testator  or  order,  and  not  falling  due  till 
after  his  death,  nor  indorsed  by  Lim,  ^Yas  held  a  valid  gift  uioriis 
cavr^'i:   !n  re  ^Leud,  15  Ch.  Div.  651. 

The  donee  may  maintain  an  action  on  such  choses  in  action  in  the 
name  of  the  executor  or  administrator,  without  the  hitter's  consent: 
Bates  v.  Kempton,  73  Mass.  (7  Gray)  382;  Blazo  v.  Cochrane,  71  N. 
II.  585,  53  Atl.  1026. 

2.  Donor's  Own  Promissory  Note  No  Good. — Tlie  donor's  own 
promissory  note,  delivered  as  a  gift  causa  mortis,  there  being  no 
valid  consideration  to  support  it,  cannot  be  the  subject  of  a  j^ift 
causa  mortis:  Parish  v.  Stone,  31  Mass.  (14  Pick.)  198,  25  Am.  Jjcc. 
S78,  where  it  is  said,  speakinjr  of  such  a  note:   *'lt   was  nut   an  ex- 


910  Amekican  State  EsroRTS,  A'^ol.  99.     [Virginia, 

isting  available  promissory  note  to  anyone;  it  was  not  a  chose  in 
action,  "We  have  already  seen  that  it  was  not  a  binding  contract 
by  the  promisor  to  the  promisee;  and  if  it  were,  it  would  be  open 
to  another  objection  as  a  donatio  causa  mortis,  namely,  that  it 
would  not  bo  revocable  by  the  donor.  It  was  simply  a  promise  to 
pay  money,  and  as  such  and  as  a  gift  of  a  sum  of  money,  it  wants  tho 
essential  requisite  of  an  actual  delivery,"  To  the  same  effect  are 
Flint  V,  Pattee,  33  N,  H,  520,  66  Am,  Dec,  742;  Sanborn  v.  Sauborn, 
65  N,  II.  172,  IS  Atl,  233;  Edgerton  v.  Edgertou,  17  N,  J.  Eq,  419; 
Craig  V.  Craig,  3  Barb.  Ch.  76;  Hamor  v.  Moore,  S  Ohio  St.  239; 
Hall  V.  Howard,  1  liice  (S,  C),  310,  33  Am.  Dec.  115;  Brown  v. 
Moore,  -10  Tenn.  (3  Head)  671;  Ilalley  v,  Adams,  16  Yt.  206,  42  Am. 
Dec.  508;  Smith  v.  Kittridge,  21  Vt.  238;  Caldwell  v.  Kenfrew,  33 
Vt,  216. 

Tho  case  of  Wright  v,  Wright,  1  Cow.  598,  is  contrary  to  these, 
and  held  that  the  donor's  own  promissory  note  might  be  the  subject 
of  a  gift  causa  mortis;  but  it  has  been  since  overruled:  Craig  v. 
Craig,  3  Barb.  Ch,  76;  Harris  v.  Clark,  3  N.  Y.  93,  51  Am.  Dec.  352. 

3,  Lack  of  Indorsement. — While  a  written  assignment  of  a  choso 
in  action  is  necessary  to  pass  title  thereto,  except  when  made  in 
view  of  death,  the  absence  of  such  written  assignment,  where  there 
was  knowledge  of  its  importance  and  opportunity  to  make  it,  should 
raise  a  strong  presumption  against  the  gift:  Varick  v.  Hitt  (N.  J. 
Eq.),  55  Atl.  139. 

If  the  delivery  of  an  instrument  is  roHed  on  to  establish  the  gift, 
tho  burden  is  on  the  donee  clearly  to  establish  that  the  delivery  was 
with  tlie  intention  and  for  the  purpose  of  making  tlie  gift.  So 
where,  a  few  minutes  before  his  death,  a  father  asked  his  daughter 
to  hand  him  a  certain  promissory  note,  which  she  did,  and  he  tried 
to  write  something  on  the  back  of  it,  but  was  not  able  to  do  so,  so 
he  folded  the  note,  returned  it  to  his  daughter,  and  then  fell  back 
dead,  it  was  held  that,  conceding  it  was  his  intention  to  indorse  tho 
note  to  his  daughter,  this  unexecuted  intention  did  not  establish  the 
gift,  but  the  daughter  must  show  that  when  he  could  not  make  the 
written  indorsement,  he  handed  it  back  to  her  witli  the  design  of 
making  that  act  answer  the  unexecuted  purpose  of  tlie  indorsement: 
Watsuu  V.  Carman,  7  Ky.  Law  Ecp.  522. 

4.  Bonds.^A  bond  may  be  the  subject  of  a  gift  causa  mortis, 
and  may  take  eirect  without  an  assignment  in  writing:  Eobson  v. 
Jones,  3  Del.  Ch.  51;  Waring  v,  Edmonds,  11  Md.  424;  Wells  v. 
Tucker,  3  I'.inn.  (Pa.)  300;  Lee  v.  Boak,  11  Gratt.  182;  Suolgruve  v. 
Bailey,  3  Atk.  214;   Gardner  v.  Parker,  3  Madd.  184. 

Lord  Hardwicke,  in  Snelgrove  v.  Bailey,  3  Atk.  214,  attempted  to 
distinfruish  between  bonds  and  other  choses  in  action,  holding  that 
the  former  passed  by  delivery,  but  the  latter  did  not.  This  at- 
tempted distinction  has  been  the  subject  of  much  adverse  criticism: 
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Brown  v.  Brown,  18  Conn.  410,  46  Am.  Dec.  328;  Coutant  v.  Schuy- 
ler, 1  Paige,  316;  Brunson  v.  Brunson^  19  Tenn.  (Meigs)  6S0.  In 
the  former  of  those  cases  it  is  said,  speaking  of  Lord  Hardwicke: 
"He  said  that,  though  a  bond  was  a  chose  in  action,  yet  it  was 
itself  the  only  evidence  of  the  debt;  that  it  could  not  be  sued  with- 
out a  profert  of  it  in  court;  and  the  delivery  of  it,  therefore,  put  it 
in  the  power  of  the  donee,  by  destroying  it,  to  prevent  the  donor 
from  ever  using  it;  and,  therefore,  some  property  passed  to  the 
donee  by  its  delivery:  Snelgrove  v.  Bailey,  3  Atk.  214;  Ward  v. 
Turner,  2  Ves.  Sr.  431.  This  reasoning  seems  at  best  to  be  artificial. 
It  does  not  show  any  real  distinction  between  bonds  and  other  choses 
in  action  in  the  particulars  mentioned.  Undoubtedly,  it  is  in  the 
power  of  a  donee  to  destroy  a  bond,  or  any  other  paper  evidence  of 
debt;  and  in  regard  to  the  necessity  of  making  profert  of  the  instru- 
ment when  sued  upon,  Lord  Eldon,  in  Duffield  v.  Elwes,  1  Bligh,  N. 
S.,  542,  says  that  the  great  judge  who  gave  that  reason  did  not  then 
foresee  the  change  in  the  law  in  regard  to  suits  on  lost  instruments, 
by  which  a  person  may  now  bring  an  action  on  a  bond  without  mak- 
ing profert  of  it." 

To  make  a  valid  gift  causa  mortis  of  a  chose  in  action  by  the  de- 
livery of  some  document  relating  to  it,  the  document  must  be  essen- 
tial to  its  recovery,  as  a  bond  and  mortgage,  or  a  receipt  for  money 
loaned:  Eandall  v.  Peckham,  11  E.   I.   600; 

d.  Certificates  of  Stock — Life  Insurance  Policy. — Certificates  of 
stock  and  coupon  government  bonds  are  the  subjects  of  a  gift  mortis 
causa:  Walsh  v.  Sexton,  55  Barb.  251;  as  is  also  bank  stock:  Hatcher 
V.  Buford,  60  Ark.  169,  29  S.  W.  641;  Grymes  v.  Hone,  49  N.  Y.  17, 
10  Am.  Eep.  313;  and  this  is  so,  though  the  stock  was  not  indorsed 
or  assigned,  and  not  transferred  on  the  books  of  the  bank:  Leyson 
V.  Davis,  17  Mont.  220,  42  Pac.  775/ 

That  a  policy  of  life  insurance  may  be  the  subject  of  a  gift  of 
this  kind,  see  Witt  v.  Amis,  1  Best  &  S.  109,  affirmed,  33  Beav.  619. 

e.  Donor's  Check. — A  check  drawn  by  the  donor,  unaccepted  by 
the  bank,  is  not  valid  as  a  gift  causa  mortis;  in  order  to  render  it 
valid  as  such,  it  must  be  presented  and  paid  before  the  death  of  the 
donor:  Second  Nat.  Bank  v.  Williams,  13  Mich.  2S2;  In  re  Smither, 
30  Hun,  632;  Hewitt  v.  Kaye,  L.  E.  6  Eq.  19S,  37  L.  J.  Ch.  633; 
Beak  v.  Beak,  L.  E.  13  Eq.  489,  41  L.  J.  Ch.  470;  In  re  Beaumont, 
[1902]  1  Ch.  889,  71  L.  J.  Ch.  478.  Accordingly,  a  check  not  pay- 
able till  a  time  when  the  testator  died  is  no  good  as  such  gift:  In 
re  Mead,  15  Ch.  Div.  651,  50  L.  J.  Ch.  30. 

The  doctrine  that  a  donor's  own  check  may  not  be  the  subject  of 
a  gift  causa  mortis  does  not  apply  when  such  check  is  given  for  a 
valuable  consideration  received  by  the  donor  in  his  lifetime:  White- 
house  V.  Whitehouse,  90  Me.  468,  60  Am.  St.  Eep.  278,  38  Atl.  374. 

In  Eolls  V.  Pearce,  5  Ch.  Div.  730,  46  L.  J.  Ch.  791,  a  check,  drawn 
by  a  testator,  payable  to  his  wife  or  order,  given  shortly  before  his 
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death,  indorsed  by  her  and  paid  into  a  foreign  bank,  against  the 
amount  of  which  she  drew,  was  a  good  gift  in  view  of  death,  al- 
though the  clieck  was  not  presented  for  payment  at  the  bank  on 
which  it  was  drawn  till  after  tlie  testator's  death. 

A  check  drawn  by  a  third  person,  payable  to  the  testator  or  order, 
is  good  as  a  gift  causa  mortis,  though  not  indorsed,  and  stands  on 
the  same  footing  as  a  promissory  note  or  bill  of  exchange,  payable 
to  donor  or  order:  Clement  v.  Cheesman,  27  Ch.  Div.  631,  54  L.  J. 
Ch.  158. 

f.  Certificates  of  Deposit. — Certificates  of  deposit,  belonging  to 
the  donor,  may  pass  as  gifts  mortis  causa,  and  it  is  not  necessary 
that  they  be  indorsed,  though  payable  to  order,  if  they  have  been 
actually  delivered:  Conner  v.  Boot,  11  Colo.  183,  17  Pac.  773;  Wes- 
tcrlo  V.  De  Witt,  3C  X.  Y.  341,  93  Am.  Dec.  517;  In  re  Hall's  Estate, 
16  Misc.  Eep.  174,  38  N.  Y.  Supp.  1135;  Busket  v.  Ilasseli,  107  IT.  S. 
602,  2  Sup.  Ct.  Rep.  415;  Chaney  v.  Basket,  Fed.  Cas.  Nc  2o'Jo;  In  re 
Dillon,  44  Ch.  Div.  716,  59  L.  J.  Ch.  420;  Moore  v.  Moore,  L.  R.  18 
Eq.  474;  Porter  v.  Walsh,  [18951  1  I.  R.  284,  affirmed,  |1S96|  1  !. 
E.  148.  It  makes  no  difference  that  the  deposit  receipt  is  expressed 
to  be  not  transferable:  Cassidy  v.  Belfast  Banking  Co.,  L.  R.  22  I. 
R.  68. 

g.  Security  Passes  with  Delivery  of  Instrument  Secured. — Where 
the  instrument  given  is  secured  by  a  mortgage,  the  latter  passes 
along  with  the  former,  though  it  alone  be  delivered:  Druke  v.  Ileiken, 
61  Cal.  346,  44  Am.  Rep.  553;  Kiff  v.  Weaver,  94  X.  C.  274.  55  Am. 
lU'p.  GUI.  In  Caufield  v.  Davenport,  75  llun,  541,  27  X".  Y.  .Supp. 
494,  where  a  mortgage  was  delivered,  but  not  the  bond,  a  question 
of  fact  was  held  to  be  presented  as  to  whether  it  was  the  intention 
to  give  the  bond  as  well  as  tlie  mortgage. 

h.  Debt  Owing  Donor  by  Donee. — A  debt,  owing  from  the  donee 
to  tlie  donor,  may  be  the  subject  of  a  gift  causa  mortis.  An  unex- 
ecuted iutentidn  to  discharge  from  the  debt  does  not  cancel  it,  where 
it  is  not  accompanied  by  such  acts  and  circumstances  as  to  amount 
to  a  donatio  causa  mortis:  X'elson  v.  Cartmel,  36  Ky.  (6  Dana)  7. 
.See,  also,  lu  re  CaiiipbeH's  Estate,  7  Pa.  St.  100,  47  Am.  Dec.  503. 

A  delivery  of  the  evidence  of  the  deljt  is  as  valid  a  delivery  of 
the  debt  itself  where  given  to  the  debtor^  as  where  given  to  a  third 
person;  and  such  a  donation  has  been  more  favored  by  cmirts  of 
equity  than  a  gift  to  a  stranger:     Lee  v.  Boak,  11  Gratt.  1S2. 

In  BrinckcrhulT  v.  Lawrence,  2  Sand.  Ch.  (X.  Y.)  400,  it  is  said: 
"A  tlel>t  may  be  f(.)rgiven  and  discharged  in  efTect  by  i)arol,  as  l)y 
means  of  a  confession  of  pnynient;  and  it  is  never  re(piired  that  it 
shall  be  evidenced  by  so  formal  and  authentic  an  act  or  instrument, 
as  a  donation  of  yiroperty,  or  the  transfer  of  a  thing  in  action." 
Wliere  a  woman  who  held  her  grandson's  promissory  notes  destroyed 
them,  stating  that  she  did  not  expect  to  live  long,  and  that  she  did 
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not  desire  that  he  should  be  compelled  to  pay  them  if  she  died,  it 
■n-as  held  a  valid  gift  causa  mortis  on  her  death:  Dorland  v.  Taylor, 
52  Iowa,  503,  35  Am.  Eep,  285,  3  N.  W.  510j 

VIII.     Annexing  Conditions  to  Gifts  Causa  Mortis. 

A  donatio  causa  mortis  may  be  coupled  with  a  trust  or  a  condition, 
but  the  expression  of  the  trust  or  condition  must  form  a  part  of 
the  donation,  and  be  either  contemporaneous  with  it,  or  be  so  coupled 
with  it  by  contemporaneous  words  of  reference  as  in  effect  to  be  in- 
corporated with  it:  Dunne  v.  Boyd,  8  I.  R.  Eq.  609. 

Where  a  testator,  whose  will  was  being  drawn  up  a  few  days  before 
his  death,  handed  a  note  held  by  him  on  his  son  to  the  executor, 
who  was  writing  the  will,  telling  him  to  give  the  note  to  his  son  in 
case  he  did  not  contest  the  will,  but  if  he  did,  he  should  collect  the 
same,  it  was  held  a  valid  gift  causa  mortis,  where  it  was  delivered 
to  the  son  and  he  did  not  contest  the  will:  Woodburn  v.  Woodburn, 
123  111.  608,  14  N.  E.  58,  16  N.  E.  209.  Where  a  condition  is  annexed 
to  a  gift  that  the  donee  shall  receive  no  more  of  the  estate,  but 
she  overturns  the  disposal  of  the  estate  and  comes  in  to  share  it, 
she  will  be  required  to  account  for  the  amount  of  the  donation: 
Currie  v.  Steele,  4  N.  Y.  Super.  Ct.  (2  Sand.)  542. 

The  fact  that  the  gift  is  coupled  with  a  trust  that  the  donee  shall 
provide  and  pay  for  the  funeral  of  the  donor  does  not  defeat  it: 
Curtis  V.  Portland  Sav.  Bank,  77  Me.  151,  52  Am.  Rep.  750;  Pod- 
more  V.  South  Brooklyn  Sav.  Inst.,  48  App.  Div.  218,  62  N.  Y.  Supp. 
961;  Dickinson  v.  Hoes,  84  N.  Y.  Supp.  152,  33  N.  Y.  Civ.  Proc.  R. 
101;  Hills  v.  Hills,  8  Mees.  &  W.  401. 

IX.    Revocation. 

a.  How  It  may  be  Effected. — There  are  tliree  ways  in  which  a 
gift  mortis  causa  may  be  revoked:  1.  By  the  recovery  of  the  donor 
from  his  supposed  fatal  illness;  2.  By  his  own  voluntary  revocation 
of  the  gift;  and  3.  By  the  death  of  the  donee  before  the  donor: 
Merchant  v.  Merchant,  2  Bradf.  (N,  Y.)  432;  Seabright  v.  Seabright, 
28  W.  Va.  412j 

Most  of  the  cases  involving  the  question  of  revocation  have  arisen 
under  the  second  subdivision  above  mentioned.  There  is  no  doubt 
that  the  donor  may  revoke  the  gift  at  will:  Parker  v.  Marston,  27 
Me.  196;  but  in  most  instances  the  revocation  is  not  an  express  one, 
but  is  implied  from  subsequent  acts  on  his  part. 

b.  Effect  of  Subsequent  Will.^According  to  the  weight  of  author- 
ity, the  making  of  a  will,  subsequent  to  the  gift  mortis  causa,  be- 
queathing the  same  property  as  was  donated,  does  not  operate  as  a 
revocation  of  the  latter,  as  the  will  speaks  only  from  the  time  of 
the  testator's  death,  and  at  his  death  the  gift,  which  before  was 
ambulatory,  like  the  will,  becomes  absolute:  Brunsou  v.  Henry,  140 
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Ind.  455,  39  X.  E.  256;  Hoehn  v.  Struttman,  71  Mo.  App.  399;  Em- 
ery V.  Clough,  63  N.  H,  552,  56  Am.  Ecp.  543,  4  Atl.  796;  Merchant 
V,  Merchant,  2  Bradf.  (N.  Y.)  432;  Darling  v.  Emery,  74  Yt.  167, 
52  Atl.  517.  See  contra,  Jayne  v.  Murphy,  31  111.  App.  28.  In  Cali- 
fornia, by  statute,  a  subsequent  will  will  revoke  a  previous  gift,  if 
it  expresses  an  intention  so  to  do:  Adams  v.  Atherton,  132  Cal.  164, 
64  Pac.  283. 

c.  Subsequent  Acts  of  Ownjcrship  by  Donor. — An  appropriation  by 
the  donor,  after  the  gift  of  the  property  donated,  whether  showing 
an  ineffectual  delivery  or  a  revocation,  is  fatal  to  its  validity:  Kirk 
V.  McCusker,  3  Misc.  E«p.  277,  22  N.  Y.  Supp.  780;  Wigle  v.  Wigle, 
6  Watts  (Pa.),  522. 

It  is  not  essential  to  a  revocation  that  the  donor  should  again 
acquire  actual  possession  of  the  property,  but  the  intention  to  revoke 
is  sufficiently  manifested  by  bringing  and  prosecuting  an  action  to 
revoke  the  gift:  Adams  v.  Atherton,  132  Cal.  164,  64  Pac.  283. 
Where  the  donor  assigned  a  bank-book  to  his  brother,  causa  mortis, 
and  several  days  afterward  told  his  brother  to  hurry  to  the  bank, 
get  out  the  money  and  bring  it  up  to  him,  this  showed  a  revocation 
of  the  gift:  Doran  v.  Doran,  99  Cal.  311,  33  Pac.  929. 

That  the  consent  of  the  donee  is  not  necessary  to  revoke  a  gift 
causa  mortis,  see  Doran  v.  Doran,  99  Cal.  311,  33  Pac.  929;  Merchant 
V.  Merchant,  2  Bradf.   (N.  Y.)  432. 

d.  Birth  of  Child. — Where  by  law  a  will  is  revoked  by  the  sub- 
sequent birth  of  a  child,  if  no  provision  has  been  made  in  the  in- 
strument therefor,  it  has  been  held  that  a  donatio  causa  mortis  would 
be  revoked  under  the  same  circumstances:  Bloomer  v.  Bloomer,  2 
Bradf.   (N.  Y.)  339j 

e.  Recovery. — Where  the  evidence  showed  that  after  making  a 
gift  causa  mortis,  the  donor,  a  very  old  man,  partially  recovered, 
living  for  almost  a  year  after  making  the  gift,  and  being  able  to 
walk  a  short  distance,  but  the  nature  of  his  illness  was  not  dis- 
closeil,  it  was  held  error  for  the  Court  to  charge  that  the  donor's  par- 
tial recovery  operated,  as  a  matter  of  law,  to  revoke  the  gift:  Castle 
V.  Persons.  117  Fed.  835,  54  C.  C.  A.  133. 

If  the  donor  recovers,  or  if  the  donee  predeceases  him,  the  donor 
is  entitled  to  recover  it  at  any  time  from  the  donee  or  his  rejjresenta- 
tives,  and  mere  delay  to  demand  it,  short  of  the  statutory  period  of 
liii.itatidiis,  will  not  prevent  the  donor  from  demandinn-  and  recov- 
ering it:  hisle  V.  TribLle,  92  Ky.  304,  17  S.  W.  742,  13  Ky.  Law  Eep. 
595. 

X.     What  Law  Determines  the  Validity  of  Gifts  Causa  Mortis. 

The  validity  of  a  gift  causa  mortis  is  to  be  determined  by  the  law 
of  the  place  where  it  is  made,  and  not  of  the  domicile  of  the  donor: 
Emery  v.  Clough,  63  N.  H.  552,  56  Am.  Hep.  543,  4  Atl.  796. 
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XI.     Rights  of  Creditors. 

A  gift  causa  mortis  may  be  defeated  for  the  benefit  of  creditors 
of  the  donor:  Borneman  v.  Sidlinger,  15  Me.  429,  33  Am.  Dec.  626; 
Chase  v.  Eedding,  79  Mass.  (13  Gray)  418  j  Dunn  v.  German-Amer- 
ican Bank,  109  Mo,  90,  18  S.  W.  1139;  House  v.  Grant,  4  Lans.  296; 
Huntington  v.  Gilmore,  14  Barb.  243.  Until  the  donation  is  needed 
to  satisfy  creditors,  the  donee  is  entitled  to  enjoy  it,  and  a  deliciency 
of  assets  must  be  shown:  Seybold  v.  Bank,  5  N.  Dak.  460,  67  N.  W. 
682;  Michener  v.  Dale,  23  Pa.  St.  59.  Where  the  donee  sues  to  ob- 
tain the  gift,  it  is  no  defense  that  he  is  also  a  creditor  of  the  estate, 
and  that  the  estate  is  insufficient  to  pay  his  claim,  without  including 
the  gift  in  the  assets,  if  he  is  the  only  unpaid  creditor:  Pierce  V. 
Boston  etc.  Bank,  129  Mass.  425,  37  Am.  Eep.  371. 

XII.  Widow's  Dower  Right. 
A  gift  causa  mortis,  made  with  a  view  to  deprive  the  widow  of 
her  dower  in  the  personalty,  is  invalid:  Dunn  v.  German-American 
Bank,  109  Mo.  90,  18  S.  W.  1139.  In  Hatcher  v.  Buford,  60  Ark.  169, 
29  S.  W.  641,  it  was  held  that  .where  a  statute  provided  that  the 
■widow  should  be  entitled,  as  part  of  her  dower,  to  one-third  of  the 
personal  estate  of  which  the  husband  died  seised  or  possessed,  prop- 
erty conveyed  causa  mortis  by  a  husband  was  subject  to  the  widow's 
right  of  dower,  it  being  considered  that  the  title  did  not  vest  in  the 
donee  until  the  donor's  death. 

Xin.  Evidence. 
a.  Clear  and  Convincing  Evidence  Rectuired. — On  account  of  the 
ease  with  which  fraud  may  be  perpetrated  in  gifts  of  this  class,  it 
has  been  stated  in  a  great  many  decisions  that  they  are  not  favored 
in  law:  Caylor  v.  Caylor's  Estate,  22  Ind.  App.  6i66,  72  Am.  St.  Eep. 
331,  52  N.  E.  465;  Hatch  v.  Atkinson,  56  Me.  324,  96  Am.  Dec.  464; 
Parcher  v.  Saco.  etc  Sav.  Inst.,  78  Me.  470,  7  Atl.  266;  Buecker  v, 
Carr  (X.  J.  Eq.),  47  Atl.  34;  Harris  v.  Clark,  3  X.  Y.  93,  51  Am. 
Dec.  352,  affirming  2  B;irb.  94;  Delmotte  v.  Taylor,  1  Eedf.  (N.  Y.) 
417;  Gano  v.  Fisk,  43  Ohio  St.  462,  54  Am.  Eep.  819,  3  N.  E.  532; 
and  the  evidence  to  support  them  must  be  clear,  unequivocal  and 
convincing:  Conner  v.  Boot,  11  Colo.  183,  17  Pac.  773;  Albro  v.  Al- 
bro,  65  S.  W.  592,  23  Ky.  Law  Eep.  1555;  Lauison  v.  IMonroe  (Me.), 
5  Atl.  313;  Whalon  v.  Milholland,  89  Md.  199,  43  Atl.  45;  Eoekwood 
V.  Wiggin,  82  Mass.  (16  Gray)  402;  Grymes  v.  Hone,  49  N.  Y.  17,  10 
Am.  Eep.  313;  Devlin  v.  Greenwich  Sav.  Bank,  125  N.  Y.  756,  26  X. 
E.  744;  Farian  v.  Wiegel,  76  Hun,  462,  28  N.  Y.  Supp.  95,  31  Abb. 
N.  C.  159;  Tilford  v.  Bank  for  Savings,  31  App.  Div.  5G5,  52  N.  Y. 
Supp.  142;  Shirley  v.  Whitehead,  36  N.  C.  (1  Ired.  Eq.)  130;.  Citizens' 
Sav.  Bank  v.  Mitchell,  IS  E.  T.  739,  30  Atl.  626;  Eoystnn  v.  Mc- 
CuUey  (Tenn.  Ch.  App.),  59  S.  W.  725;  Smith  v.  Smith,  92  Va.  696, 
24  S.  E.  280;  Dunne  v.  Boyd,  8  I.  E.  Eq.  609. 
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Gifts  causa  mortis  are,  however,  not  against  public  policy,  and  if 
the  essential  conditions  are  fulfilled,  will  be  sustained:  Ellis  v.  Secor, 
31  Mich,  185,  18  Am.  Eep.  ITS;  Champuey  v.  Blanchard,  39  N.  Y. 
Ill;  Denefif  v.  Helms,  42  Or.  IGl,  70  Pac.  390.  Accordingly,  it  has 
been  held  error  to  charge  the  jury  that  the  presumptions  of  law  are 
against  gifts  mortis  causa,  and  that  the  fact  of  the  gift  must  be 
proved  beyond  suspicion:  Lewis  v.  Merritt,  113  N,  Y.  386,  21  IS'.  E. 
141,  reverjiug  42  Hun,  lul.  Tlie  true  rule  requires  only  a  prepon- 
derance of  the  eviilence  to  sustain  such  a  gift:  Gibbs  v.  Carnahan,  4 
Misc.  Eep,  564,  25  JST.  Y.  Sup^).  78o;  Kiif  v.  Weuver,  94  N.  C.  274,  55 
Am.  Eep.  601. 

b.  Burden  of  Proof. — The  burden  of  proving  the  gift  is  on  the 
party  claiming  it:  People's  Sav,  Bank  v.  Look,  95  Mich.  7,  54  N.  W. 
629;  Conklin  v.  Conklin,  20  Hun,  278;  Lehr  v.  Jones,  74  App.  Div. 
54,  77  N.  Y.  Supp,  213;  Dickeshied  v.  Exchange  Bank,  28  W.  Va. 
310;  Seabright  v.  Weabright,  28  W.  Va.  412.  The  claiuiant  need  not, 
however,  show  absence  of  fraud,  or  that  the  deceased  was  of  sound 
and  disposing  mind  at  the  time  of  the  gift:  Vandor  v.  Eoach,  73  Cal. 
614,  15  Pac.  354,  quoting  with  approval  from  Bedell  v,  Carll,  33  N. 
Y.  581,  where  it  is  said:  "He  establishes  a  prima  facie  case  when  he 
shows  that  the  disposition  has  been  attended  by  all  the  requisites 
which  the  common  law  prescribes  to  give  it  validity.  Certainly  ho 
is  not  required  to  prove  affirmatively  that  the  donor  was  of  sound, 
disposing  mind  and  memory  when  he  made  the  gift,  and  that  the 
delivery  of  the  subject  was  his  free  and  voluntary  act.  These  are 
matters  of  defense  equally  applicable  to  gifts  inter  vivos  and  causa 
mortis." 

c.  What  Witnesses  Ileq.uired. — The  Eoman  law,  from  which  the 
doctrine  of  doniitioues  mortis  causa  is  borrowed,  required  them  to 
be  made  in  the  presence  of  five  witnesses,  in  order  effectually  to 
guard  against  fraud:  Delmotte  v.  Taylor,  1  Eedf.  (N.  Y.)  417;  Ward 
V.  Turner,  2  Vcs.  Sr.  431.  But  the  common  law  did  not  adopt  this 
precaution,  and  under  it  the  gift  need  not  be  executed  in  the  pres- 
cnco  of  any  stated  numl.er  of  witnesses:  Hatch  v.  Atkinson,  56  Me. 
324,  96  Am.  Bee.  464.  In  New  Hampshire,  by  statute,  two  indifferent 
witnesses  are  7e(iiiiicd  to  the  delivery:  Kcnistons  v.  Sceva,  54  N.  IL 
24;  iila/.o  v.  Cochrane,  71  N.  H,  5S5,  53  Atl.  1026. 

In  ]\rcC;o;incll  v.  I^Iurray,  3  I.  K.  V.q.  460,  it  is  liold  that  tliere  is 
no  rule  of  law  declaring  that  such  a  gift  m;\v  not  be  established  by 
evidence  of  the  donee  alone.  But  evidence  by  the  donee  alone,  un- 
corroborated liy  circumstances,  was  held  in  Kenney  v.  Public  Ad- 
miiiistratnr,   2    lira  If.    (N.  Y.)    319,  to  be  insufficient. 

d.  Declaration  of  Donor. — The  declarations  of  the  donor,  after  he 
had  given  j)roperty  to  the  donee,  are  admissible  as  tending  to  prove 
a  gift;  and  evidence  of  his  previous  declarations  of  his  intention  to 
give  the  donee  such  property,  is  also  admissible,  where  there  is  am- 
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biguity  in  the  language  employed  by  the  donor  in  making  the  gift, 
such  tending  to  show  the  quo  animo  with  which  he  delivered  the 
property:  Smith  v.  Maine,  25  Barb.  33.  But  in  Eockwood  v.  Wiggin, 
82  Mass.  (16  Gray)  402,  it  is  held  that  deliver}'-  of  the  property  can- 
not be  proved  by  subsequent  declarations  of  the  deceased,  shortly 
before  death,  to  a  person  disconnected  with  the  transaction. 

That  the  donor's  declaration  as  to  the  contents  of  a  packet  are 
competent  as  part  of  the  res  gestae,  see  In  re  Swade,  65  App.  Div. 
592,  72  N.  Y.  Supp.  1030. 

e.  Letters  of  Donor. — In  Eidden  v.  Thrall,  125  N.  T.  572,  21  Am. 
St.  Eep.  758,  26  X.  E.  627,  one  who  had  money  deposited  in  various' 
savings  banks  delivered  to  the  plaintiff  a  box  containing  his  bank- 
books, telling  him  that  he  was  going  to  the  hospital  to  have  an 
operation  performed,  of  which  he  might  die,  and  if  he  did  not  return, 
he  gave  to  the  plaintiff  the  box  and  its  contents.  Before  he  went, 
he  left  a  letter  directed  to  plaintiff,  stated  to  be  his  last  will,  in  case 
he  did  not  survive,  and  contained  a  clause  telling  him  to  take  full 
charge  of  his  effects,  and  to  hold  the  same  for  himself,  his  heirs  and 
assigns  forever,  and  that  he  would  find  his  papers  and  all  his  ac- 
counts in  the  box.  It  was  held  that  while  the  letter  alone  might  not 
be  sufficient  to  establish  a  gift,  it  was  competent  as  corroborating 
evidence  that  the  gift  was  consummated  by  the  delivery  of  the  bank- 
books. 

f.  Ill-treatment  of  Donor  by  Husband. — The  fact  that  the  donor's 
illness  was  caused  by  her  husband's  ill-treatment  is  admissible  to 
show  a  motive  and  reason  for  making  a  gift  causa  mortis  to  a  person, 
other  than  her  husband,  and  thus  prevent  the  property  from  descend- 
ing to  him:    Conner  v.  Boot,  11   Colo.  183,  17  Pac.   773. 

g.  lUness  as  Presumptive  that  Gift  was  Made  Mortis  Causa. — * 
The  fact  that  the  donor  is  near  death  is  not  of  e'ontroiliii^'  i;n])ortance 
in  determining  whether  the  gift  is  causa  mortis  or  inter  vivos: 
Carthy  v.  Connolly,  91  Cal.  15,  27  Pac.  599;  Gilligan  v.  Lord,  51  Conn, 
562;  Henschel  v.  Maurer,  69  Wis.  576,  2  Am.  St.  Eep.  757,  34  N.  W. 
926.  This  is  clearly  brought  out  in  Wilson  v.  Jourdan,  79  Miss.  133, 
29  South.  823,  in  the  following  words:  "The  evidence  shows  clearly 
that  it  was  the  intention  of  the  donor  that  the  gifts  of  property,  both 
real  and  personal^  should  take  effect  immediately  and  irrevocably, 
and  that  the  gifts  were  fully  executed  by  a  complete  and  uncondi- 
tional delivery  at  the  time.  Whenever  this  is  the  case,  the  mere 
fact  that  the  donor  is  in  extremis,  expects  to  die,  and  docs  die  of  that 
illness  even,  does  not  affect  the  validity  of  the  gifts,  because  they 
were,  in  such  case,  gifts  inter  vivos,  and  not  gifts  causa  mortis. 
To  hold  otherwise  would  be  to  declare  that  no  one  could  make  a  deed 
to  land  when  sick  of  his  last  illness,  no  matter  how  clear  the  inten- 
tion to  make  a  deed  conveying  a  present  interest  absolutely  and 
unconditionally.     The  test  whether  the  gift  is  one  inter  vivos  or  one 
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causa  mortis  is  not  the  more  fact  that  the  donor  is  in  extremis,  and 
expects  to  die,  and  does  die  of  that  illness,  but  whether  he  intended 
the  gift  to  take  effect  in  praeseuti,  irrevocably  and  unconditionally, 
Avhether  he  lives  or  dies." 

But  where  such  intention  is  not  manifest,  and  the  donor  is  in 
extremis  and  (lies  soon  after,  it  will  be  presumed  to  be  a  gift  causa 
mortis:  Merchant  v.  Merchant,  2  Bradf.  (N.  Y.)  432;  Delniotte  v. 
Taylor,  1  Eedf.  (N.  Y.)  417;  Sheegog  v.  Perkins,  63  Tenn.  (4  Baxt.) 
273;  Seabright  v.  Seabright,  28  W.  Va.  412;  Henschel  v.  Mauer,  69 
Wis.  576,  2  Am.  St.  Eep.  757,  34  N.  W.  926.  So  where  an  invalid 
woman,  about  to  undergo  a  surgical  operation,  assigned  all  her 
property  in  favor  of  one  who  had  no  claim  upon  her,  and  who  was 
under  no  obligation  to  supply  her  wants,  and  there  was  no  direct 
evidence  of  her  intention  to  make  a  gift  thereof  inter  vivos,  it  was 
held  that  it  must  be  presumed  to  have  been  in  contemplation  of  death 
from  the  operation:  Knight  v.  Tripp,  121  Cal.  674,  54  Pac.  2G7. 

h.  Declarations  of  Donee. — The  declaration  of  a  donee  of  a  gift 
causa  mortis,  made  during  the  donor's  life,  to  the  effect  that  the  gift 
had  been  made  by  him  to  her,  is  admissible  in  her  favor  to  rebut 
other  testimony  tending  to  prove  that  at  a  later  day  she  did  not 
claim  the  making  of  such  gift:  Thomas  v.  Lewis,  89  Va.  1,  37  Am. 
St.  Eep.  848,  15  S.  E.  3S9. 


CITY  OF  NOTIFOLK  v.  FTA^NN". 

[101  Va.  473,  44  S.  E.  717.] 

CONSTITUTIONAL  LAW— Delegation  of  Police  Power.— The 
police  power  of  the  state  may  be  delegated  to  a  municipal  corpora- 
lion  to  enable  it  to  enact  reasonable  ordinances  to  secure  to  its 
inhabitants   pure   and   unadulterated    milk.      (p.   920.) 

MUNICIPAL  CORPORATIONS— Milk  Inspection  Ordinances. 
A  municipal  ordinance  requiring  the  inspection  of  all  milk  sold  within 
the  city  limits,  and  providing  that  venders  thereof  shall  pay  a 
liciTi-e  foe,  is  not  extraterritorial  in  its  effect,  nor  void  as  affecting 
persiins  beyond  tlie  city  limits,  when  it  only  touches  tliose  who  como 
within   the  Units   of  tlio   city   to  disjiose  of   tlieir   milk.      (\k   lii'l.- 

MUNICIPAL  CORPORATIONS — Milk  Inspection  Ordinances. 
A  mnnii-iiial  ordinance  requiring  the  ])ayment  of  a  liconsn  fco  by 
milk  venders  to  pay  the  salary  and  expenses  of  a  milk  inspect  or.  is 
not  in  conflict  Avitii  a  statute  forbidding  a  nuinicipalily  to  ini]>()se 
any  tax,  fine,  or  penalty  on  persons  selling  their  own  fariii  or  ilomestic 
i.''ihii'ts  in  t1io  citv.  ('htn-ixos  thus  imposed  are  in  no  sonse  n  tax, 
fine  or  penalty,  but  a  legitimate  fee  charged  for  services  rendered, 
(p.  923.) 
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W.  H.  Taylor,  for  the  plaintiff  in  error. 
Burroughs  &  Brother,  for  the  defendant  in  error. 

474  KEITH,  P.  The  police  justice  of  the  city  of  Norfolk 
issued  a  warrant  against  Joseph  E.  Flynn  for  violation  of  an 
ordinance  creating  the  office  of  milk  inspector,  defining  his 
duties,  and  regulating  the  sale  of  milk  in  the  city  of  Norfolk. 
The  police  justice  entered  a  judgment  against  Flynn,  from 
which  an  appeal  was  taken  to  the  circuit  court  of  the  city  of 
Norfolk,  where  it  was  reversed,  and  the  case  is  now  before  us 
upon  a  writ  of  error  to  the  judgment  of  that  court. 

The  ordinance  in  question  prohibits  the  sale  of  impure, 
diluted,  or  unwholesome  milk,  prescribes  a  test  of  what  consti- 
tutes pure  milk,  creates  the  office  of  milk  inspector,  prescribes 
his  duties,  requires  him  to  make  frequent  inspection  and  analy- 
sis of  the  milk  sold  in  the  city,  and  directs  him  to  report 
all  violations  of  tlie  ordinance  to  the  board  of  health. 

By  section  344,  chapter  43,  of  the  Norfolk  City  Code,  it  is 
provided  that  "every  person  who  conveys  milk  in  carriages  or 
otherwise  for  the  purpose  of  selling  the  same,  and  those  who 
sell  or  olfer  it  for  sale  in  a  store,  booth,  stand  or  market  place 
in  the  city  of  Norfolk,  shall  register  annually  in  the  books  of 
said  inspector,  on  the  first  day  of  May  of  each  year,  or  within 
thirty  days  thereafter,  and  be  licensed  by  said  inspector  to  sell 
milk  within  the  limits  of  the  city  for  one  year.  Before  said 
license  is  granted  the  applicant  shall  be  required  to  pay  fifty 
cents  per  cow,  if  he  keeps  cows,  and  two  dollars  for  each  stand 
or  depot,  if  he  has  a  stand  or  depot,  for  the  sale  of  milk.  The 
amount  so  collected  shall  be  used  exclusively  for  the  purpose  of 
paying  the  salary  and  expenses  of  said  inspector.  And  wlio- 
ever  ^'^  neglects  so  to  register  or  violates  any  of  the  provisions 
of  this  section  shall  be  punished  for  each  offense  by  a  fine  of  not 
less  than  five  nor  more  than  twenty  dollars.  Tbe  inspector 
shall  pay  over  monthly  to  the  treasurer  of  the  city  all  sums 
collected  by  him,-'' 

Defendant  contends  that  this  section  is  invalid  because:  1. 
No  ordinance  of  the  city  of  Norfolk  can  have  the  force  of  law 
beyond  the  corporate  limits  of  the  city;  and  2.  Because  it  is 
in  violation  of  an  act  approved  March  3,  1896  (Acts  1895-96, 
p.  685,  c.  625),  which  is  as  follows:  "It  shall  be  unlawful  for 
any  city  or  town  of  this  state,  or  of  any  agent  or  olficer  of 
any  such  city  or  town,  to  impose  or  collect  any  tax,  fine  or  other 
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penalty  upon  any  person  selling  their  farm  and  domestic  pro- 
ducts within  the  limits  of  any  such  town  or  city  outside  of  and 
not  within  the  regular  market-houses  and  sheds  of  such  cities 
and  towns." 

The  police  power  of  the  state,  so  far  as  it  is  necessary  to  pro- 
tect the  health  of  its  inhabitants,  has  been  delegated  to  the  city 
of  Xorfolk,  The  general  nature,  character,  and  extent  of  the 
police  power  has  been  so  rocenlly  investigated  by  this  court 
that  we  deem  it  unnecessary  to  do  more  than  refer  to  the  cases: 
Town  of  Farmville  v.  Walker,  101  Va.  323,  ante,  p.  870,  43  S. 
E.  558;  City  of  Danville  v.  Hatcher,  101  Va.  523,  44  S.  E.  723. 

It  is  manifest  upon  the  face  of  the  ordinance  in  question  that 
it  was  passed  in  the  exercise  of  the  police  power  of  the  city, 
and  that  its  sole  object  was  to  secure  to  the  people  of  Norfolk 
pure  and  unadulterated  milk.  It  is  a  matter  of  common  knowl- 
edge that  milk  is  a  necessary  food  of  the  sick  and  of  the  infirm, 
of  the  old  and  of  the  3'oung;  that  through  the  agency  of  impure 
milk  the  germs  of  many  diseases  are  disseminated;  and  even 
where  there  is  the  absence  of  any  deleterious  impurity  or  the 
germs  of  specific  diseases,  adulterated  or  diluted  milk  is  not 
wliolesome  and  nutritious,  and  its  sale  in  its  least  injurious 
^'^  aspect  is  a  fraud  upon  the  community.  Against  such 
practices  it  is  the  duty  of  the  constituted  authorities  to  protect 
tlie  communities  under  their  control.  The  ordinance  in  ques- 
tion is  not  extraterritorial  in  its  effect.  It  is  not  intended  to 
operate  beyond  the  limits  of  the  city  of  Norfolk.  It  only 
touches  those  who  come  witliin  tlie  limits  of  tlic  city  to  dispose 
of  their  milk. 

Tliis  subject  w^as  considered  in  the  case  of  State  v.  Nelson, 
66  Minn.  1*66,  61  Am.  St.  Eep.  399,  68  N.  W.  106G.  In  tluit 
case  the  objection  was  made  "that  the  provisions  of  the  or- 
dinance are  not  wdthin  the  limits  prescribed  for  it  by  the 
statute,  for  tlie  reason  that  it  is  attempted  to  make  its  operation 
extraterritorial,  in  tbat  it  provides  for  the  inspection  of  dairies 
and  dairy  lierds  outside  the  city  limits.  Tliere  is  no  luorit  in 
this  point. 

"The  manifest  purpose  of  the  statute  under  which  this  ordi- 
nance was  passed  was  to  enable  the  city  council  to  adopt  such 
reasonable  police  regulations  as  would  prevent  the  sale  of  un- 
wholesome milk  witliin  the  city,  and  not  merely  to  prevent  the 
keeping  of  unhealthy  dairy  herds  within  the  city  limits.  It  is 
a  matter  of  common  knowledge  that  much  of  the  milk  sold  in 
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a  city  is  produced  in  dairies  situated  outside  the  city  limits. 
Any  police  regulations  that  did  not  provide  means  for  insuring 
the  wholesomeness  of  milk  thus  brought  into  the  city  for  sale 
and  consumption  would  furnish  very  inadequate  protection  to 
the  lives  and  health  of  its  citizens.  It  is  also  a  matter  of  com- 
mon knowledge,  as  well  as  of  proof  in  this  case,  that  the  whole- 
someness of  milk  cannot  always  be  determined  by  an  examina- 
tion of  the  milk  itself.  To  determine  it  does  or  does  not  con- 
tain germs  of  any  contagious  or  infectious  disease,  it  is  neces- 
sary to  inspect  the  animals  which  produce  it.  The  inspection 
of  dairies  or  dairy  herds  outside  the  city  limits,  provided  for  by 
this  ordinance,  applies  only  to  those  whose  milk  product  it  is 
proposed  to  sell  in  the  city.  The  provisions  of  the  ordinance 
in  that  regard  go  only  so  far  as  it  is  reasonably  necessary  to 
*'''  prevent  the  milk  of  diseased  cows  being  sold  within  the 
city.  This  inspection  is  wholly  voluntary  on  the  part  of  the 
owner  of  the  dairy  or  dairy  herd.  If  he  does  not  choose  to  sub- 
mit to  such  inspection,  the  result  merely  is  that  he  or  the  one  to 
whom  he  furnishes  milk  cannot  obtain  a  license  to  sell  milk 
within  the  city.  The  ordinance  has  no  extraterritorial  opera- 
tion, and  there  has  been  no  attcir.pt  to  give  it  any  such  effect. 
The  only  subject  upon  which  it  operates  is  the  sale  of  milk 
within  the  city." 

We  do  not  think  that  there  is  any  merit  in  the  first  conten- 
tion. 

The  city  of  ISTorfolk  has  no  power  to  impose  any  tax,  fine,  or 
penalty  on  persons  selling  their  own  farm  and  domestic  pro- 
ducts in  contravention  of  the  act  of  assembly  of  March,  1896, 
already  quoted.  The  ordinance  of  the  city  under  consideration 
does  not,  in  our  judgment,  levy  a  tax  or  impose  a  fine  or  penalty 
within  the  purview  of  that  act.  We  are  of  opinion  that  it 
was  not  the  purpose  of  the  legislature  in  that  act  to  impose 
any  restriction  upon  the  city  in  the  exercise  of  the  police  power 
delegated  to  it  for  the  protection  of  the  health  of  its  citizens ; 
and,  unless  plainly  required  so  to  do,  we  should  be  indisposed 
to  adopt  a  construction  which  would  render  the  city  power- 
less to  protect  the  health  of  its  citizens  from  the  sale  of  im- 
pure or  adulterated  milk.  The  means  adopted  seem  to  iis  to 
be  reasonable.  It  was  necessary  to  the  end  in  view  that  tbore 
should  be  an  inspector,  that  he  should  have  the  power  to  take 
samples  of  the  milk  and  have  them  analyzed,  and  his  duties 
involved   expenses   which  it  was  proper  that  those   engaged   in 
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the  sale  of  milk  should  bear.  A  license  from  the  inspector 
was  evidence  to  the  community  that  they  could  with  safety 
purchase  milk  from  the  dealer  to  whom  it  was  issued.  He  Avho 
is  licensed  should  not  complain,  because  he  derives  a  direct 
and  important  benefit  from  it,  from  which  he  is  required  to 
pay  a  reasonable  compensation.  The  dealer  discovered  in  im- 
proper '*'•'*  practices  in  the  effort  to  foist  upon  the  community 
milk  unfit  for  use  has  no  right  to  complain  if  he  has  been  de- 
tected in  such  practices.  What  the  dealers  are  required  to  pay 
by  tlie  ordinance  is  not  for  purposes  of  revenue,  and  is  not  a 
tax,  but  is  an  inspection  fee,  designed  as  a  compensation  for  the 
service  rendered. 

The  supreme  court  of  the  United  States  is  jealous  to  guard 
agi^inst  any  encroachment  by  the  states  upon  the  ])0wer  of  the 
federal  government  to  regulate  commerce,  yet  it  has  been  held 
that  fees  for  the  sanitary  examination  of  vessels  under  the 
quarantine  laws  of  the  states,  though  they  may  in  some  degree 
tend  to  regulate  commerce  with  foreign  nations  and  among  the 
states,  are  a  valid  exercise  of  the  police  power. 

In  ^lorgan  E.  Tt.  Co.  v.  Board  of  Health  of  Louisiana,  118  U. 
S.  4.")5,  G  Sup.  Ct.  liop.  1111,  the  court,  after  discussing  the 
quarantine  laws  of  tlie  state  of  Louisiana  and  their  various 
cliarges  for  services  rendered  incident  thereto,  in  answer  to 
Hie  claim  that  the  sums  thus  exacted  were  in  effect  a  tonnage 
tax,  forbidden  by  the  constitution  of  the  United  States,  and 
exclusively  within  the  power  ol:  Congress  to  regulate,  said: 
"In  the  present  case  we  are  of  opinion  that  the  fee  com- 
plainc'l  of  is  not  a  tonnage  tax;  that,  in  fact,  it  is  not  a 
'tax,*  within  the  true  meaning  of  that  word  as  used  in  the  con- 
stitution, but  is  a  compensation  for  a  sorvico  rendered,  as  part 
of  the  quarantine  system  of  all  countries,  to  tlie  vessel,  wliich 
rcroives  tlie  cortificate  that  declares  it  free  from  further  quar- 
antine requirements." 

rara])hrasing  tlie  language  of  the  court  in  that  case.  Hie  city 
of  Xorfolk  says  to  tlie  dealer:  If  you  a])]')ear  free  from  objec- 
tion, you  arc  rclieveil  by  the  officer's  certificate  of  all  responsi- 
bility on  that  subject.  For  this  examination  you  must  pay. 
The  danger  comes  from  you,  and,  though  it  niav  turn  out  in 
your  case  there  is  no  danger,  yet.  as  you  belong  to  a  class  from 
which  this  kind  of  injury  comes,  you  must  piy  for  tbe  examina- 
tion which  distinguishes  you  from  others  of  that  class. 
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4T9  -^Ye  are  of  opinion  that  the  ordinance  under  investigation 
does  not,  and  was  not  designed  to,  act  beyond  the  limits  of  the 
city  of  Norfolk,  but  operates  only  upon  those  who  undertake  to 
sell  milk  within  the  jurisdiction  of  the  city. 

We  are  of  opinion  that  it  is  a  reasonable  exercise  of  the 
police  power,  and  that  the  charges  Avhich  it  imposes  are  in  no 
sense  a  tax,  penalty,  or  fine,  but  fees  for  services  rendered; 
and  it  is  therefore  not  repugnant  to  the  act  of  assembly  relied 
upon  by  defendant  in  error. 

The  judgment  of  the  circuit  court  must  be  reversed,  and 
this  court  will  enter  such  judgment  as  the  circuit  court  should 
have  entered. 


An  Ordinance  Providing  for  the  Inspection  of  Milk  and  requiring 
milk  venders  to  take  out  a  license,  is  valid  as  a  legitimate  exercise 
of  the  police  power:  Deems  v.  Mayor,  80  Md.  164,  io  Am.  St.  Kep. 
339,  30  Atl.  648;  Littlefield  v.  State,  42  Neb.  223,  47  Am.  St.  Eep.  697, 
60  N.  W.  724.  And  in  State  v.  Nelson,  66  Minn.  166,  61  Am.  St.  Eep. 
399,  68  X.  W.  1066,  it  is  held  that  a  city  may  require  that  any  person 
desirous  of  selling  milk  within  its  limits  shall  procure  a  license,  and 
submit  to  inspection  the  herd  from  which  he  supplies  milk,  whether  it 
is  kept  in  the  city  or  not. 


TJNIOX  ASSURAXCE  SOCIETY  v.  Js^ALLS. 

[101  Va.  613,  44  S.  E.  S96.]' 

INSURANCE — Sole  Ownership. — Deed  of  Trust  on  insured  per- 
sonal property  is  not  an  estate  in  or  title  to  property,  within  the 
meaning  of  a  provision  in  the  policy  that,  if  the  interest  of  the 
insured  be  other  than  an  unconditional  or  sole  ownership,  the  policy 
shall  be  void.  Such  trust  deed  constitutes  a  mere  lien  upon  the 
property,  which  may  be  discharged  at  any  time  by  the  payment  of 
the  amount  secured  thereby,     (p.   925.) 

INSURANCE — Undisclosed  Encumbrance. — If  an  insurance 
company  elects  to  issue  its  policy  without  any  application,  or  with- 
out any  representation  by  the  insured  as  to  the  title  to  the  property 
to  be  insured,  it  cannot  complain  after  loss  has  ensued,  that  tlie  in- 
terest of  the  insured  was  not  correctly  stated,  or  that  an  existing 
encumbrance  was  not  disclosed,  although  the  policy  provides  that  if 
the  subject  of  insurance  is  personal  property,  the  policy  shall  be- 
come void,  if  the  property  be  or  become  encumbered  by  a  chattel 
mortgage,     (p.  926.) 

Watts,  Eobcrtson  &  Eobertson.  for  the  plaintiff  in  error. 

Scott  &  Staples  and  Cocke  &  Glasgow,  for  the  defendant  in 
error. 
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«i4  WHITTLE,  J.  This  is  an  action  of  assumpsit  on  a 
policy  issued  by  the  plaintiff  in  error,  insuring  the  machinery 
and  stock  in  the  canning  factory  of  the  defendant  in  error, 
situated  in  the  city  of  lioanoke,  against  loss  by  fire,  to  the 
amount  to  five  thousand  dollars. 

The  jury  found  a  verdict  for  the  plaintiff  for  four  thousand 
and  eighty-four  doHars  and  eiglity-six  cents,  with  interest. 
^Aliereupon  the  defendant  moved  the  court  to  set  aside 
the  verdict,  and  for  a  new  trial,  upon  the  ground  that  the 
verdict  was  contrary  to  the  law  and  the  evidence,  and  that  the 
court,  by  its  instructions,  had  misdirected  the  jury  as  to  the 
law.  The  motion  was  overruled,  and  judgment  rendered  upon 
the  verdict,  which  judgment  is  now  here  for  review. 

The  plaintiff  in  error  denies  liability  on  two  grounds:  1. 
Because  the  interest  of  the  insured  in  the  property  covered  by 
the  policy  was  other  than  an  unconditional  and  sole  ownership; 
and  2.  Because  the  subject  of  insurance  was  personal  property, 
and,  at  the  time  of  the  issuance  of  the  policy,  was  encumbered 
by  a  chattel  mortgage. 

The  conditions  of  the  policy  upon  which  these  defenses  are 
based  are  as  follows  : 

"This  entire  policy,  unless  otherwise  provided  by  agreement 
indorsed  hereon  or  added  hereto,  shall  be  void  ....  if  the 
interest  of  the  insured  be  other  than  unconditional  and  sole 
ownership;  or  if  the  subject  of  insurance  be  personal  property, 
and  be  or  become  encumbered  by  chattel  mortgage." 

Both  contentions  rest  upon  the  fact  that  at  the  time  the 
policy  was  taken  out  there  was  a  deed  of  trust  or  chattel  mort- 
gage on  the  property  covered  thereby. 

The  insurance  was  effected  through  the  medium  of  the  Cen- 
tury Banking  and  Deposit  Company,  a  company  conducting  a 
615  j-o^cTxilar  insurance  agency  in  the  city  of  Eoanoke,  which  re- 
ceived the  premium  and  delivered  the  policy. 

It  is  insisted  that  in  placing  this  particular  risk  the  company 
acfofl  in  the  capacity  of  insurance  brokers,  and  not  as  the  agent 
of  the  insurance  company,  and  the  sccretarv  and  treasurer  of 
the  Centurv  Banking  and  Deposit  Company  and  the  general 
arrent  of  the  insurance  company  at  Richmond  both  testified 
to  that  effect.  Xevortheless,  the  fact  remains  that  the  insured 
sought  and  obtained  the  insurance  from  that  company,  and  was 
not  advised  of  any  limitations  on  their  powers  as  representatives 
of  the  insurance  company.     As,  however,  the  case  will  have  to 
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be  disposed  of  on  other  grounds,  it  is  unnecessary  to  decide 
what  relation  the  intermediary  bore  to  the  contracting  parties. 
See,  on  that  subject.  Queen  Ins.  Co.  of  ximerica  v.  Union  Bank 
&  Trust  Co.,  Ill  Fed.  697,  49  C.  C.  A.  555;  2  Beach  on  In- 
surance,  sec.  1326. 

The  policy  was  issued  without  the  usual  printed  or  written 
-application,  and  there  was  no  representation  made,  or  required 
to  be  made,  by  the  insured,  either  as  to  the  character  of  his 
title  or  interest  in  the  property,  or  as  to  the  existence  of  any 
deed  of  trust  or  chattel  mortgage  thereon. 

As  observed,  the  only  representative  of  the  insurance  com- 
pany known  to  the  insured,  or  with  whom  he  came  in  contact 
or  had  any  dealings  in  respect  to  the  insurance,  was  the  Cen- 
tury Banking  and  Deposit  Company,  which  company  was  fully 
informed  of  the  state  of  his  title,  and  had  actual  knowledge  of 
the  deed  of  trust  on  the  property,  before  and  at  the  time  of  the 
payment  of  the  premium  and  delivery  of  the  policy.  There 
was  no  evidence  tending  to  show  a  fraudulent  concealment  of 
the  encumbrance,  nor  is  there  any  suggestion  of  bad  faith  on 
the  part  of  the  insured. 

On  the  26th  of  January,  1901,  a  fire  occurred,  which  occa- 
sioned a  total  loss  of  the  property;  and  the  appraisers  fixed  the 
proportion  of  the  loss  to  be  borne  by  the  plaintiff  in  error  at 
*^^  four  thousand  and  eighty- four  dollars  and  eighty-six  cents, 
the  amount  of  the  verdict.  That  amount  is  conceded  to  be 
the  true  measure  of  the  insurance  company's  responsibility,  if 
liable  at  all. 

Considering  the  grounds  of  defense  relied  on,  in  the  order 
stated,  it  would  seem  clear  that  the  first  contention  interposes 
no  bar  to  a  recovery.  Indeed,  the  authorities  are  practically 
unanimous  to  the  effect  that  an  encumbrance  is  not  an  estate 
in  or  title  to  property,  within  the  meaning  of  the  provision 
that,  if  the  interest  of  the  insured  be  other  than  an  uncondi- 
tional or  sole  owner.-hip,  the  policy  shall  be  void.  To  the  con- 
trary, an  encumbrance  constitutes  a  mere  lien  upon  property, 
which  may  be  discharged  at  any  time  by  payment  of  tlie  sum 
for  which  tlie  lien  attaches. 

In  the  case  of  ]\[orotock  Ins.  Co.  v.  Eodefcr,  02  Va.  747.  53 
Am.  St.  Eep.  846,  24  S.  E.  393,  this  court,  in  construing  the 
effect  of  the  existence  of  an  encumbrnnce,  in  a  policv  contain- 
ing identically  the  same  conditions,  and  upon  essentially  the 
same  facts,  as  exist  in  this  case,  said: 
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"It  was  next  claimed  that  the  existence  of  the  mort^^age 
violated  the  condition  of  the  policy  that  the  interest  of  the  in- 
sured in  the  property  shall  be  'unconditional  and  sole  owner- 
ship.' This  condition  did  not  have  reference  to  the  legal  title, 
but  to  the  interest  of  the  insured  in  the  property,  and  was  not 
a  warranty  against  liens  and  encumbrances.  The  interest  of 
the  insured  in  the  property  was,  and  continued  to  be  uncondi- 
tional and  sole  ownership,  notwithstanding  the  mortgage  they 
had  given  upon  it'':  Woody  v.  Old  Dominion  Ins.  Co.,  31  Gratt. 
3G2,  31  Am.  Ecp.  732;  Clay  etc.  Ins.  Co.  v.  Beck,  43  Md. 
358;  Carson  v.  Jersey  City  Fire  Ins.  Co.,  43  X.  J.  L.  300,  39 
Am.  Eep.  584;  Quarrier  v.  Peabody  Ins.  Co.,  10  W.  Va.  507. 

In  respect  to  the  second  contention,  the  case  of  Morotock 
Ins.  Co.  V.  Eodefer,  92  Ya.  747,  53  Am.  St.  Eep.  846,  34  S.  E. 
393,  is  equally  conclusive.  That  case  holds  that  where  an  in- 
surance company  elects  to  issue  a  policy  of  insurance  against 
loss  by  fire  without  any  application,  ^^'^  or  without  any  repre- 
sentation in  regard  to  the  title  to  the  property  to  be  insured, 
it  cannot  complain,  after  loss  has  ensued,  that  the  interest  of 
the  insured  was  not  correctly  stated  in  the  policy,  or  that  an 
existing  encumbrance  was  not  disclosed.  In  that  case,  as  in 
this,  there  was  a  condition  in  the  policy?  "If  the  sul)ject  of  insur- 
ance be  personal  property,"  the  policy  shall  be  void  if  the  prop- 
erty "be  or  become  encumbered  by  a  chattel  mortgage."  Yet 
the  court  said:  "There  is  nothing  in  the  policy  which  required 
a  disclosure  by  the  insured  of  the  liens  on  the  property,  except 
the  disclosure  of  any  chattel  mortgage,  where  personal  property 
was  the  subject  of  insurance;  and.  if  the  company  neglected  to 
make  the  proper  inquiry,  it  cannot  now  be  permitted,  after  loss 
has  happened,  to  defeat  a  recovery  because  the  insured  did  not 
vohintarily  disclose  the  existence  of  tlie  said  morttrage.  If  an 
insurance  company  elects  to  issue  its  policy  without  an  appli- 
cation, or  any  representation  in  regard  to  the  title  to  the  prop- 
erty upon  wliich  the  insurance  is  elfected,  tlie  comjjany  cannot 
con!i)]ain,  after  a  loss  has  ensued,  tliat  tlio  inlorfst  of  tlie  in- 
sured was  not  coiTOctly  stated  in  the  ix'dicy,  or  fliat  an  existing 
encum])rance  was  not  disclosed"':  West  etc.  ]\lut.  Ins.  Co.  v. 
Shrots.  20  Cratt.  854;  Manhattan  Fire  Ins.  Co.  v.  Weill  &  T^lil- 
man,  28  Gratt.  389,  26  Am.  Rep.  304;  Wood  on  Fire  Insurance, 
sees-.  151,  102;  (iilmore's  Xotes  on  Smith's  Mercantile  Law,  293. 

In  Wood  on  Fire  Insurance,  section  102,  the  doctrine  is  stated 
thus:  "When  a  policy  is  issued  on  a  verbal  application,  with- 
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out  any  representation  in  reference  thereto,  all  information 
relative  to  the  risk,  except  such  as  is  unusual  and  extraordinary, 
is  waived,  and  the  policy  is  valid,  even  though  it  contains  a 
clause  or  stipulation  that  'the  insured  covenants  that  the  repre- 
sentations given  in  the  application  for  insurance  contain  a  just, 
full,  and  true  exposition  of  all  facts  and  circumstances  in 
respect  to  the  condition,  situation,  value  and  risk  of  the  prop- 
erty insured;  and,  although  the  policy  professes  to  be  issued 
®**  upon  the  faith  of  representations  made  by  the  insured,  yet 
it  is  valid,  even  though  no  representations  whatever  were  made 
in  reference  to  the  risk,  and  the  lack  thereof  is  not  a  matter  of 
defense.  The  insurer  cannot  charge  the  assured  with  laches 
induced  by  its  own  conduct." 

The  reasonableness  and  fairness  of  the  doctrine  must  com- 
mend it  to  the  judicial  mind. 

It  is  said  that  persons  applying  for  insurance  are  usually  not 
aware  of  the  necessity  of  making  disclosures,  the  importance  of 
which  underwriters  have  learned  by  lon^  experience,  or  what 
disclosure  are  necessary.  Insurance  companies,  on  the  other 
hand,  cannot  only  protect  themselves  by  making  inquiries  in 
regard  to  such  matters  as  they  consider  material;  but,  as  is  well 
known,  their  habit  is  to  do  so. 

It  is  also  a  matter  of  common  knowledge  that  ins\irance  com- 
panies are  provided  with  blank  forms  of  application  for  insur- 
ance, and  fair  dealing  demands  that  they  shall  use  these  forms, 
and  apprise  the  insured  of  the  subjects  upon  which  they  desire 
information,  before  they  will  be  allowed  to  visit  upon  him  the 
consequences  of  silence  induced  by  their  own  conduct. 

The  practical  operation  of  a  contrary  rule  would  be  to  con- 
vert these  salutary  contracts  of  indemnity  into  pitfalls  for  the 
unwary,  and  to  deny  protection  in  many  instances  where  the 
insured  had  acted  in  good  faith,  and  was  consciously  guilty  of 
no  doreliction. 

The  authorities  cited  are  conclusive  of  the  case  in  both  as- 
pects, and  render  a  consideration  of  other  questions  relied  on 
and  argued  by  counsel  unnecessary. 

The  judgment  is  plainly  right,  and  it  must  be  affirmed. 


On  an  Appliratinn  for  Fire  Inf<urance,  a  warranty  of  ownersliip  of 
the  premises  is  not  broken  hv  the  encumbrance  of  a  mortcja^re:  Car- 
son V.  Jersey  City  Fire  Tns.  'Co.,  4.3  N.  J.  L.  300,  39  Am.  Kep.  584. 
And  a  condition  ^'n  an  insurance  policv  that  any  interest  in  the  prop- 
erty not  absobite.  or  less  than  a  perfect  title,  must  be  represented 
and   expressed   in    the   policy   is   not   broken   by   the    existence   of     i 
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lien  for  the  purchase  money  reserved  in  the  deed  of  the  premises: 
Woody  V.  Old  Dominion  Ins.  Co.,  31  Gratt.  362,  31  Am.  Rep.  732.  As 
to  the  meaning  of  "entire,  unconditional,  and  sole"  ownership  aa 
the  term  is  used  in  insurance  policies,  see  Clawson  v.  Citizens'  Mut. 
Fire  Ins.  Co.,  121  Mich.  591,  80  Am.  St.  Eep,  538,  80  N.  W.  573; 
Liverpool  etc,  Ins.  Co.  v.  Cochran,  77  Miss.  348,  78  Am.  St.  Eep.  524, 
26  South.  932;  Planters'  Mut,  Ins.  Co,  v.  Loyd,  67  Ark.  584,  77  Am. 
St.  Eep.  136,  56  S.  W,  44;  Yost  v.  McKeo,  179  Pa.  St.  SSI,  57  Am. 
St.  Eep,  604,  36  Atl,  317;  Hanover  Fire  Ins.  Co.  v.  Bohn,  48  Neb. 
743,  58  Am.  St.  Eep.  719,  67  N,  W,  774;  Hartford  Fire  Ins.  Co.  v. 
Keating,  86  Md.  130,  63  Am.  St.  Eep.  499,  38  Atl.  29;  Biirson  v.  Fire 
Assn.,  136  Pa,  St.  267,  20  Am.  St,  Eep,  919,  20  Atl,  401;  Phenix 
Ins.  Go.  V.  Bowdre,  67  Miss,  620,  19  Am.  St.  Eep.  326,  7  South.  596; 
Geiss  V.  Franklin  Ins.  Co.,  123  Ind.  172,  18  Am.  St.  Eep.  324,  24 
N,  E.  9;  Johannes  v.  Standard  Fire  Office,  70  Wis.  196,  5  Am.  St. 
Eep.  159,  35  N.  W,  298,  Although  a  policy  declares  that  it  shall 
be  void  if  the  interest  of  the  insured  is  other  than  unconditional  or 
sole  ownership,  such  condition  is  waived  if  there  is  no  written  ap- 
plication made  for  a  policy  and  no  questions  concerning  the  title  are 
asked:  Doolv  v,  Hanover  Fire  Ins.  Co.,  16  Wash.  155,  58  Am.  St.  Eep. 
26,  47  Pac.  507. 

The  Existence  of  Encmndranccs  or  Liens  on  property  does  not  render 
a  contract  insuring  it  void,  if  the  application  for  insurance  is  oral 
and  no  inquiries  are  made  as  to  the  condition  of  the  title:  Arthur 
V.  Palatine  Ins.  Co.,  35  Or.  27,  76  Am.  St.  Eep.  450,  57  Pac.  62; 
Hanover  Fire  Ins.  Co,  v.  Bohn,  48  Neb,  743,  58  Am,  St,  Eep.  719,  67 
N.  W.  774. 


rvOBT^T5]TT  V,  MITCHELL. 

[101  Va.  702,  45  S.  E.  286.] 

LIMITATION  OF  ACTIONS— Estates  of  Decedents.— A  decree 
for  an  account  of  debts  ag:\inst  the  estate  of  a  deceased  person  in 
a  suit  brought  by  one  creditor  stops  the  running  of  the  statute  of 
limitations  against  the  claims  of  all  creditors  whose  demands  are 
as~erted  in  that  suit.      (p.  929.J 

JUDGMENT  Against  Deceased  Persons. — A  judgment  of  a 
court  of  general  jurisdiction  rendered  against  a  defendant  after 
t;ervice  of  process,  but  before  judgment,  is  not  void  but  voidable 
only.  It  is  valid  until  set  aside  in  a  direct  proceeding  for  tliat  pur- 
pose,  and    caimiit    bo    cnlhit  frally   atlarkpd.      (p.    929.) 

VOIDABLE  JUDGMENTS  Until  Set  Aside  in  a  proper  pro- 
ceeding for  the  purpose,  possess  all  the  attributes  of  valid  judg- 
ments and   cainiiit   lie   coHaternlJy  attacked,      (p.   929.) 

ESTATES  OF  DECEDENTS— Suits  Against- Practice,— Courts 
■will  not  oniMimbcr  suits  for  the  administration  of  the  assets  of 
decedent's  estates  with  collateral  issues,  affecting  the  adjustment  of 
equities  between  j)ersons  as  to  whom  and  many  of  the  creditors 
there  is  no  sort  of  privity,  who  are  not  necessary  parties  and  whose 
object  is  delay,     (p.  930.) 
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S.  W.  Williams  and  F.  Kegley,  for  the  appellant. 
W.  J.  Henson,  for  the  appellees. 

764  WHITTLE,  J.  This  appeal  is  from  two  decrees  of  the 
circuit  court  of  Bland  county — the  first  pronounced  at  the  May 
term,  1902,  establishing  certain  demands  on  behalf  of  appellees 
against  the  estate  of  James  Hobinett,  deceased,  and  the  second 
at  the  November  term  following,  dismissing  the  petition  of  ap- 
pellant for  a  rehearing  of  the  former  decree.  These  claims 
are  evidenced  by  a  personal  decree,  which  was  rendered  Decem- 
ber 28,  1886,  in  favor  of  appellees,  who  were  legatees  of  Samuel 
Wohford,  deceased,  against  James  Eobinett  and  Harvey  E. 
Mustard,  joint  executors  of  said  testator,  for  their  interests  ia 
the  estate. 

Subsequently,  other  creditors  of  James  Eobinett's  estate  in- 
stituted suits  in  equity  in  the  circuit  court  of  Bland  county 
against  his  administrator  and  heirs,  for  the  purpose,  among 
others,  of  subjecting  his  assets  to  the  payment  of  debts. 

''**^  In  those  cases  an  account  of  the  outstanding  indebted- 
ness of  the  estate  was  ordered  on  October  1,  1891,  which,  under 
the  rule  of  practice  of  courts  of  equity  in  this  state,  suspended 
the  running  of  the  statute  of  limitations  as  to  all  creditors 
whose  demands  were  asserted  therein:  Eepass  v.  Moore.  96  Ya. 
147,  30  S.  E.  458;  Gunnell  v.  Dixon,  101  Va.  174,  43  S.  E. 
340. 

It  appears  from  the  agreed  facts  that  the  decree  of  Decem- 
ber 2,  1886,  was  entered  against  James  Eobinett  after  his  death, 
and  appellant  insists  that  it  was  therefore  void,  and  should  have 
been  so  declared  by  the  circuit  court. 

Wbile  the  decisions  are  irreconcilably  in  conflict  as  to  the 
effect  of  a  judgment  rendered  for  or  against  a  party  after  his 
death,  the  decided  weiglit  of  authority  seems  to  be  tbat  wliere  a 
court  of  general  jurisdiction  renders  such  judgment,  it  is  not 
for  tb.at  reason  void. 

The  judgment,  though  erroneous  and  voidable,  if  assailed  in 
a  direct  prneeodinfr  for  tliat  purpose,  is  effoi-tivo  unless  and 
until  set  aside,  and  may  not  be  collaterally  attacked.  Tliat  is 
the  settled  doctrine  of  this  court,  and  a  different  rule  would 
lead  to  great  inconvenience  and  miscliiof. 

As  was  said  in  Lancaster  v.  Wilson.  27  Oratt.  620,  with  re- 
spect to  collateral  attacks  on  judgments :  "It  is  not  merely  an 
arbitrary  rule  of  law.  established  by  the  courts,  but  is  a  doc- 
Am.   St.  Rep.,   Vol.   99-591 
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trine  founded  upon  reason  and  the  soundest  principles  of  public 
policy.  It  is  one  which  has  been  adopted  in  the  interest  of  the 
peace  of  society,  and  the  permanent  security  of  titles":  Hooe 
V.  Barber,  -i  Hen.  &  M.  439 ;  Evans  v.  Spurgin,  6  Gratt.  107, 
62  Am.  Dec.  105;  Xeale  v.  Utz,  75  Va.  480;  Wilcher  v.  Kobert- 
£on,  78  Va.  603. 

It  was  likewise  insisted  by  appellant  that  if  the  decree  of  ap- 
pellees be  not  void,  it  was,  nevertheless,  barred  by  the  statute 
of  limitations,  and  for  that  reason  ought  not  to  have  been  es- 
tablished as  a  subsisting  demand  against  the  estate  of  James 
Eol)inett,  deceased. 

''^  A  brief  consideration  of  conceded  facts  will  show  that 
the  contention  cannot  be  maintained.  As  has  been  remarked, 
avoidable  judgment,  until  set  aside  in  a  proper  proceeding  for 
that  purpose,  possesses  all  the  attributes  of  a  valid  judgment. 
The  decree  under  consideration  is,  therefore,  to  be  given  the 
same  force  and  effect  as  if  James  Robinett  had  been  alive  at 
tlie  date  of  its  rendition;  and,  as  has  been  seen,  an  account  of 
debts  was  ordered  October  1,  1891,  within  less  than  five  years 
from  the  date  of  the  decree.  So  that  the  -decree  was  plainly 
not  liarred  by  any  statutory  provision. 

The  remaining  assignment  of  error  to  the  first  decree  is  to 
the  action  of  the  circuit  court  in  refusing  to  require  Harvey  H. 
Mustard  to  be  made  a  party  defendant  to  the  litigation. 

It  is  not  the  practice  of  the  courts,  nor  is  it  the  policy  of  tlio 
law,  to  encumber  suits  for  the  administration  of  the  assets  of 
decedents'  estates  with  collateral  issues,  affecting  the  adjust- 
ment of  equities  between  persons  as  to  whom  and  many  of  the 
creditors  there  is  no  sort  of  privity. 

In  respect  to  a  similar  contention,  this  court  said,  in  the  case 
of  Wytheville  etc.  Dairy  Co.  v.  Frick  Co.,  90  Va.  141.  14G.  80 
S.  E.  491,  492:  "If  these  persons  were  made  defendants  anv 
liens  on  their  lands  would  have  to  be  ascertained,  whicli  upon 
the  same  princi])le,  would  compel  the  making  of  any  other 
persons  parties  defendants  w'ho  were  defendants  to  judgments 
constituting  liens  on  their  lands,  thereby  adding  new  parties 
from  time  to  time  without  end,  at  the  expense  and  delay  of  tlie 
creditor,  and  to  the  great  prejudice  of  his  rights." 

But,  aside  from  the  general  rule  of  the  subject,  there  Avere 
special  reasons  in  this  case  which  justified  the  court  in  dismiss- 
ing the  pot  it  inn  of  appellant  asking  that  appellees  be  required 
to  implead  Harvey  E,  Mustard,  and  subject  his  property  to  the 
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satisfaction  of  their  debts.  It  was  not  pretended  that  the  debts 
had  been  paid  or  otherwise  satisfied,  and  Mustard's  insolvency 
''^'^  was  shown  to  the  answers  to  the  petition  and  affidavits  ac- 
companying them,  and  admitted  by  appellant,  who  filed  no 
replication  to  those  answers. 

It  also  appears  that  the  petition  was  not  presented  until  about 
three  years  after  the  demands  of  appellees  had  been  established 
before  the  commissioner.  The  court  was  warranted,  therefore, 
in  concluding  that  the  petition  was  interjected  for  purposes  of 
delay,  rather  than  for  the  bona  fide  object  of  bringing  a  neces- 
sary party  before  the  court. 

The  petition  for  a  rehearing  of  the  decrees  of  ]\Iay  term, 
1903,  which  was  denied  by  the  decree  of  November  term,  1902, 
is  predicated  upon  alleged  errors  in  the  former  decree,  which 
have  already  been  discussed  and  disposed  of  in  this  opinion. 

Upon  the  whole  case,  the  decrees  complained  of  are  without 
error,  and  are  affirmed. 


A  Judfjmrnt  Against  a  Deceased  Person,  if  jurisdiction  has  been  ob- 
tained during  his  lifetime,  is  generally  considered  voidable  merely 
and  not  subject  to  collateral  attack:  See  the  monographic  note  to 
"Watt  v.  Brookover,  29  Am.  St.  Eep.  816.  Compare  Ex  parte  Massie, 
131  Ala.  62,  90  Am.  St.  Eep.  20,  31  South.  483;  Eevnolds  v.  Nesbitt, 
196  Pa.  St.  636,  79  Am.  St.  Eep.  736,  46  Atl.  841.  But  an  action 
begun  and  prosecuted  against  a  dead  person  is  void:  Shea  v.  Shea, 
154  Mo.  599,  77  Am.  St.  Eep.  779,  55  S.  W.  869. 
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WEISER  V.  HOLZMAN". 

[33  Wash.  87,  73  PaC  797.] 

APPEAL  BONDS — Justification  of  Sureties, — An  objection  to 
an  appeal  boud  that  the  sureties  did  not  justify  as  to  "property 
within  the  state"  is  one  going  to  the  sufficieney  of  the  sureties,  and 
must  be  first  raised  in  the  court  below  in  order  to  be  available  on 
appeal,      (p.  <i33.) 

NEGLIGENCE— Sale  of  Explosive— Pleading.— A  complaint 
alleging  negligence  in  that  the  defendant  manufactured,  sohl  and 
delivered,  under  the  name  of  champagne  cider  a  dangerous  explosive, 
knowing  it  to  be  such,  without  warning  the  buyer  of  its  dangerous 
character,  or  placing  on  the  bottle  containing  the  substance  any- 
thing to  indicate  that  it  was  a  dangerous  explosive,  whereby  a  third 
person,  without  fault  or  negligence  on  his  part,  was  injured  "by  an 
explosion  of  the  substance,  is  not  subject  to  general  demurrer.  The 
only  remedy  is  by  motion  to  make  the  complaint  more  definite  and 
certain,      fp.  ^'34.) 

NEGLIGENCE — Liability  to  Third  Person. — One  who  know- 
ingly sells  and  delivers  to  another  an  article  intrinsically  dangerous 
to  human  life  or  health,  such  as  a  poison,  explosive,  or  the  like, 
without  notice  to  the  purchaser  that  it  is  intrinsically  dangerous,  is 
liable  to  any  person  who  is,  without  fault  on  his  part,  injured  thereby 
without  regard  to  any  privity  of  contract,     (p.  934.") 

]?oche  &  Onstino,  for  the  appellant. 

Post,  Avery  &  TTio'gins.  for  the  respondents. 

^^  FUELEPtTOX,  C.  J.  The  appellant  snod  for  personal 
injnries.  A  proneral  demnrrer  was  interposed  and  sustained 
to  his  complaint,  wliorenpon  he  refused  to  plead  further,  and 
a  judfrment  that  he  take  nothing:  hy  his  action  was  entered 
against  him,  from  which  he  appeals  to  this  court. 
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The  respondents  move  to  dismiss  the  appeal  for  the  reason 
that  the  justification  of  the  sureties  on  the  appeal  bond  fails 
to  recite  that  the  sureties  are  worth  the  amount  for  which  they 
justify  "in  property  within  this  state,"  as  required  by  section 
6509  of  the  Code  (Ballinger's).  In  other  respects  the  bond  is 
regular.  While  it  may  be  difficult  to  distinguish  this  omission 
from  others  made  in  appeal  bonds,  which  were  deemed  fatal  to 
the  appeal  by  this  court,  we  have  uniformly  held  this  one  not 
to  be  so,  but  that  an  objection  on  this  ground  is  one  going  to 
the  sufficiency  of  the  sureties,  which  must  be  raised  and  passed 
upon  in  the  court  below  in  order  to  be  available  in  this  court: 
McEachem  v.  Brackett,  8  Wash.  652.  658,  40  Am.  St.  Rep.  922, 
36  Pac.  690;  Warburton  v.  Ealph,  9  Wash.  537,  546,  38  Pac. 
140 ;  Horton  v.  Donohoe  Kelly  Banking  Co.,  15  Wash.  399,  46 
Pac.  409,  47  Pac.  435.  As  ^^  the  objection  in  this  case  was 
not  so  raised,  the  motion  to  dismiss  must  be  denied. 

The  next  question  is.  Does  the  complaint  state  facts  suffi- 
cient to  constitute  a  cause  of  action?  Stripped  of  its  verbiage, 
the  complaint  alleges  that  the  respondents  manufactured,  sold 
and  deHvered  to  one  Pratt,  under  the  name  of  "champagne 
cider,"  a  dangerous  explosive,  knowing  it  to  be  such,  without 
warning  Pratt  of  its  dangerous  character,  or  placing  on  the 
bottle  containing  the  substance  anything  to  indicate  that  it 
was  a  dangerous  explosive;  and  that  appellant  while  in  the 
employ  of  Pratt,  and  engaged  in  his  duties  as  such  employe, 
and  without  fault  or  negligence  on  his  part,  was  injured  by  an 
explosion  of  the  substance.  Paragraph  5  of  the  complaint  was 
as  follows:  "That  the  injuries  to  said  plaintiff  were  caused  by 
the  willful  negligence,  carelessness  and  want  of  proper  care  on 
the  part  of  the  defendant,  D.  Holzman  &  Co.,  by  reason  of 
said  defendant  willfully,  carelessly  and  negligently,  and  for 
want  of  ordinary  care  in  the  manufacturing,  bottling,  preparing, 
and  selling  of  said  champagne  cider,  in  this,  that  the  said  de- 
fendant's failure  to  manufacture,  bottle  and  prepare  the  said 
champagne  cider  in  the  proper  degree  of  temperature;  failed 
to  properly  charao  the  said  champagne  cider  witli  the  proper 
amount  of  carbonic  acid  gas,  and  other  substances  used  in  the 
manufacturing  and  bottling  of  the  same;  failed  to  proporly 
test  said  bottle  as  to  its  strength  and  endurance  to  hold  said 
champagne  cider;  failed  to  properly  label  said  bottle  as  to  its 
being  an  explosive  and  dangerous  substance;  failed  to  explain 
to  the  said  M.  L.  Pratt,  or  said  plaintiff,  or  anyone  else,  of  the 
danger  in  handling  and  using  said  bottle  of  champagne  cider, 
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and  the  cause  for,  and  prob'tihility  of  its  exploding  and  injuring 
those  wlio  came  in  contact  with  the  same."  Tlie  prayer  wa3 
for  damages  in  the  sum  of  ton  thousand  dollars. 

^®  The  record  does  not  advise  us  as  to  the  ground  upon 
which  the  trial  judge  sustained  the  demurrer,  but  the  respond- 
ents urge  against  its  sufficiency  two  principal  contentions,  the 
first  of  which  is  that  the  allegations  of  negligence  are  so  in- 
definite as  to  he  meaningless,  and  the  second,  that  there  is  no 
causal  connection  between  the  negligence  alleged  (conceding 
the  allegations  sufficient)  and  the  injury  complained  of.  The 
argument  that  the  allegations  of  negligence  are  so  indefinite  as 
to  be  meaningless  is  based  upon  recitals  in  the  paragraph  above 
quoted.  It  seems  to  us,  however,  that  the  complaint  states  a 
cause  of  action  without  that  paragra])h,  and  hence  it  is  not 
very  material  to  inquire  just  how  definite  this  particular  one 
should  have  been  made;  but,  conceding  it  otherwise,  we  do  not 
lliink  the  allegations  susceptible  to  a  general  demurrer. 
Clearly,  the  acts  recited  therein,  when  taken  with  the  other 
acts  recited  in  the  complaint,  constitute  actionable  negligence, 
and,  if  more  particularity  of  statement  was  desired  and  could 
be  required,  the  remedy  was  by  a  motion  to  make  more  definite 
and  certain;  not  by  a  general  demurrer. 

The  second  objection  seems  to  us  to  be  equally  without  merit. 
One  who  sells  and  delivers  to  another  an  article  intrinsically 
dangerous  to  human  life  or  health,  such  as  a  poison,  an  explo- 
sive, or  the  like,  knowing  it  to  be  such,  without  notice  to  the 
purchaser  that  it  is  intrinsically  dangerous,  is  responsible  to  any 
person  who  is.  without  fault  on  his  part,  injured  thereby.  The 
rule  does  not  rest  upon  any  principle  of  contract,  or  contractual 
relation  existing  between  the  person  delivering  the  article  and 
the  person  injured,  for  there  is  no  contract  or  contractual  re- 
lation l)etwoen  them.  It  rests  on  the  principle  that  the  original 
ar-t  of  doli\oi-ing  the  article  is  wrongful,  and  that  everyone  is 
**^  re>po]i>ible  for  the  natural  consequences  of  his  wrongful 
acts.  Tlie  rule  tliat  liability  exists  in  such  cases  is  abundantly 
supporfod  l)v  autbority.  In  Thomas  v.  Winchester,  G  N.  Y. 
397,  57  Am.  Doc.  '15."),  it  wa?:  held  that  a  manufacturer  of  drugs, 
wlio  liafl  sold  a  druggist  extract  of  belladonna  under  the  label 
''extract  of  dandelion,"  was  liable  to  a  person  injured  thoroby, 
who  had  jirocurcd  it  of  the  druggist  on  a  physician's  prescrip- 
tion calling  for  exfrar-t  of  dandelion,  it:  appearing  that  neither 
the  druggist  nor  the  person  taking  it  knew  that  it  was  other 
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than  it  was  labeled.  In  Norton  v.  Sewall,  106  Mass.  143,  8  Am. 
Eep.  298,  it  was  held  that  an  apothecary,  who  had  negligently 
sold  a  deadly  poison  for  a  harmless  medicine  called  for,  was 
liable  for  the  death  of  the  purc'^aser's  servant  to  whom  it  was 
administered,  at  the  suit  of  the  servant's  administrator.  In 
Wellington  v.  Downer  Kerosene  Oil  Co.,  104  Mass.  64,  the  prin- 
ciple governing  the  liability  was  stated  in  the  following  lan- 
guage :  "It  is  well  settled  that  a  man  who  delivers  an  article, 
which  he  knows  to  be  dangerous  or  noxious,  to  another  person, 
Without  notice  of  its  nature  and  qualities,  is  liable  for  any  injury 
which  may  reasonably  be  contemplated  as  likely  to  result,  and 
which  does,  in  fact,  result  therefrom,  to  that  person  or  any  other 
who  is  not  himself  in  fault.'^  So,  in  Lewis  v.  Terry.  Ill  Cal. 
39,  53  Am.  St.  Eep.  14G,  43  Pac.  398,  it  was  said:  "We  agree 
that  the  action  cannot  be  sustained  on  the  ground  of  any  privity 
of  contract  between  plaintiff  and  defendants,  for  there  was  none. 
If  a  tradesman  sells  or  furnishes  for  use  an  article  actually 
unsound  and  dangerous,  but  which  he  believes  to  be  safe  and 
warrants  accordingly,  he  is  not  liable  for  injuries  resulting 
from  its  defective  or  unsafe  condition  to  a  person  who  was 
neither    a  party  to  the   contract    with  him,  nor  one    for  whose 

benefit  the  contract  was  made But  when  the  seller,  as 

^^  in  the  case  made  by  the  complaint  before  us.  represents  the 
article  to  be  safe  for  the  uses  it  was  designed  to  serve,  when 
he  knows  it  be  dangerous  because  of  concealed  defects,  he  com- 
mits a  wrong  independent  of  his  contract,  and  brings  himself 
within  the  operation  of  a  principle  of  the  law  of  torts."  See, 
also,  Shearman  and  Eedfield  on  Negligence,  5th  ed.,  sec.  117; 
Blood  Balm  Co.  v.  Cooper.  83  Ga.  457.  20  Am.  St.  Eep.  324, 
10  S.  E.  118;  Schubert  v.  J.  E.  Clark  Co..  49  Minn.  331,  32 
Am.  St.  Eep.  559,  51  N".  W.  1103;  Bishop  v.  Weber.  139  i\[ass. 
411.  52  Am.  St.  Eep.  715,  1  N.  E.  154;  Elkins  v.  Mclvcan,  79 
Pa.  St.  493;  12  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  508,  subd.  6. 
The  judgment  appealed  from  is  reversed,  and  the  cause  re- 
manded, with  instruction  to  overrule  the  demurrer. 

ITadley,  Anders,  Mount    and  Dunbar.  JJ.,  concur. 


Tlir  Vendnr  or  }fa)iufnftiircr  of  n  Dangrrousi  ArtieJe  may  be  ans~n-er- 
al.le  for  in.iiiries  caused  by  such  article  to  others  than  the  purchaser: 
Lewis  V.  Terry,  111  Cal.  39,  52  Am.  St.  Eep.  146,  43  Pac.  398;  Schu- 
bert V.  Clark,  49  Minn.  331,  32  Am.  St.  Eep.  559,  51  X.  W.  1103; 
Woodward  v.  Miller,  119  Ga.  618,  46  S.  E.  847,  100  Am.  St.  Eep.  — , 
and   note.     But  see  Ilcizer  v.  Kingsland  etc.   Mfg.  Co.,  110  Mo.   605, 
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S3  Am.  St.  Eep.  482,  19  S.  W.  630;  and,  also,  Tvler  v.  Wood,  111  Ky. 
191,  98  Am.  St.  Rep.  406,  63  S.  W.  433;  Boston' Woven  Hose  etc.  Co. 
V.  Kendall,  178  Mass.  232,  86  Am.  St.  Eep.  478,  59  N.  E.  657.  As 
to  the  liability  to  the  buyer  of  one  who  sells  a  dangerous  substance, 
see  Gibson  v.  Torrent,  115  Iowa,  163,  88  N.  W.  443,  91  Am.  St.  Eep. 
147,  and  eases  cited  in  the  cross-reference  note  thereto. 


TOWNER  V.  EODEGEB. 
[33  Wash.  153,  74  Pac.  50.] 

PUBLIC  LANDS— Homesteads— Administrator's  Eight  to  Sell 
Improvements  and  Eight  of  Possession. — If  a  homestead  settler  upon 
unsurveyed  public  lands  dies  without  heirs  who  are  citizens  of 
the  United  States,  his  administrator  cannot  sell  his  improvements 
and  right  of  possession  of  the  land  for  the  purpose  of  paying  debts 
and  expenses  of  administration  and  vest  in  the  purchaser  the  right 
to   oust  the   then   oi-cupaut  of   the  laud.      (p.  939.) 

HOMESTEADS — Death  of  Claimant  Before  Patent. — If  a 
homestead  claimant  upon  public  lands  dies  before  patent  issues,  or 
lefore  the  right  to  demand  a  patent  has  accrued,  the  land  does  not 
bcromc  ;i  ji^wt  of  his  estate,  nor  subject  to  admiuistration.  Upon 
his  death,  all  of  his  rights  under  the  homestead  entry  cease,  and  his 
heirs  become  entitled  to  a  patent,  not  as  successors  to  his  equitable 
interests,  but  because  the  law  gives  them  a  preference  as  new 
homesteaders,  and  allows  them  the  benefit  of  the  residence  of  their 
ancestor  upon   tiie   laud.     (p.   9^9.) 

HOMESTEADS  —  Liability  for  Debts  —  Administration.  — 
Neither  a  homestead  nor  a  homesteader's  mere  right  to  possession  of 
unsurveyed  public  lands,  together  with  his  improvements  thereon, 
can  be  made  liable  for  debts  contracted  before  patent  issues,  either 
under  execution,  or  in  case  of  his  death,  by  process  of  administra- 
tion,     (p.  940.) 

HOMESTEADS — Death  of  Homesteader — Eights  of  Heirs — 
Administration. — Whatever  rights  survive  tlie  death  of  a  homestead 
settler  belong  to  his  heirs  and  not  to  his  estate,  and  if  his  heirs  fail 
to  exercise  such  rights,  or  if  there  are  no  heirs  capable  of  exercising 
them,  the  land  becomes  again  open  for  occupancy  by  any  qualified 
homesteader.  The  administrator  of  the  deceased  homesteader,  a» 
Fuoli.  suiT'oods  to  no  rights  in  the  honiesteail,  bccaiise  these  are  le- 
served  to  the  heirs,  nor  is  such  administrator  invested  with  any  right 
to  sell  the  property  and  improvements  to  pay  debts  simply  because 
there    nn"    no    lic'r^.      ( ]\    !t41.) 

EXECUTORS  AND  ADMINISTRATORS— Sales.— Eule  of 
Caveat  Emptor  applies  to  a  purchaser  at  an  administrator's  sale  of 
a  homestead   settler's   rights,      (p.   941.) 

A.  Y.  Flc'gel,  for  the  appellant. 

Magill  &  Map-ill  and  J.  X.  Pearcy.  for  the  ropponrlent. 
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164  pgp  CURIAM.  Eespondent  brought  this  suit  and  al- 
leged that  he  was  in  possession  of  a  certain  forty  acre  tract  of 
unsurveyed  government  land^  which  was  formerly  occupied  by 
one  Morrison  as  a  squatter;  that  respondent  has  been  in  posses- 
sion of  the  land  since  about  October  1,  1898;  that  he  has  par- 
tially fenced  the  same,  has  continuously  improved  it  since  said 
date,  intends  to  take  it  as  a  homestead,  has  qualified  under  the 
laws  of  the  United  States  to  do  so,  and  is  entitled  to  the  pos- 
session thereof;  that  on  August  26,  1898,  said  Morrison  died 
intestate  and  without  heirs,  and  soon  thereafter  respondent  en- 
tered ^^^  into  possession  of  the  land,  and  commenced  the  culti- 
vation and  improvement  thereof  as  aforesaid;  that  on  January 
19,  1903,  one  Van  Name,  acting  as  administrator  of  the  estate 
of  said  Morrison,  attempted  to  sell,  at  public  administrator's 
sale,  the  said  improvements  and  the  right  of  possession  of  said 
land,  to  the  appellant  herein;  and  thereafter  the  appellant,  by 
stealth  and  in  the  absence  of  respondent,  broke  open  the  house 
upon  the  land,  entered  therein,  removed  respondent's  goods 
therefrom,  entered  upon  the  land  itself,  and  refuses  to  depart 
therefrom;  that  appellant  has  cut  timber  on  the  premises, 
thrown  down  fences  built  by  respondent,  and  threatens  to  culti- 
vate the  land  and  drive  respondent  therefrom;  that  respondent 
has  not  been  absent  from  the  premises  at  any  time  for  a  longer 
period  than  five  days,  and  then  only  at  rare  intervals,  since  he 
entered  into  possession  thereof;  and  that  he  has  spent  large 
sums  of  money  and  much  labor  in  the  improvement  and  cultiva- 
tion of  the  land.  An  injunction  is  prayed,  restraining  appel- 
lant from  committing  waste  upon  the  premises,  and  from  in 
any  manner  interfering  with  respondent's  possession  and  enjoy- 
ment thereof.  The  prayer  also  asks  that  respondent  shall  be 
adjudged  to  have  the  sole  ri.eht  of  posses-ion  of  said  land,  and 
that  so  much  of  said  administrator's  sale  as  attempted  to  con- 
vey the  right  of  possession  shall  be  declared  null  and  void. 

Appellant  answered  the  complaint,  denying  many  allegations 
thereof,  and  alleged  affirmatively,  among  other  things,  that  said 
^Morrison  died  intestate  and  without  heirs  who  were  citizens  of 
the  United  States;  that  at  the  time  of  his  death  he  was  indolited 
to  various  persons;  that  ten  or  twelve  years  prior  to  his  death 
b.e  settled  upon  the  land  descrihod  in  the  complaint,  with  tlie  in- 
tention of  claiming  it  as  a  ^^^  homestead,  he  being  qualified 
under  the  laws  of  the  United  States  so  to  do;  that  after  his  set- 
tlement thereon  he  proceeded  to  improve  the  land,  built  a  dwell- 
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ing-house,  barn,  and  woodshed,  and  cleared,  fenced,  T)lowed, 
and  cultivated  about  twenty-five  acres  of  the  tract;  that  the  said 
improvements  and  the  right  to  the  possession  of  said  land  con- 
stituted the  whole  estate  left  by  Morrison,  except  a  few  articles 
of  personal  property  of  small  value.  The  facts  concerning  the 
probate  proceedings  authorizing  the  aforesaid  sale,  and  the  fact 
of  the  sale  itself,  are  also  alleged.  It  is  further  averred  that 
appellant  took  possession  of  the  land  quietly  and  peaceably,  and 
under  and  by  virtue  of  said  administrator's  sale.  The  answer 
contains  other  allegations  which  need  not  be  set  out  here,  and 
concludes  with  a  prayer  for  a  restraining  order  pi'ohibiting  re- 
spondent from  interfering  with  appellant's  quiet  enjoyment  of 
the  premises,  and  for  a  judgment  quieting  appellant's  title  in 
and  to  the  right  of  possession  of  the  land. 

Respondent  demurred  to  the  affirmative  answer  on  the 
ground  that  it  does  not  state  facts  sufficient  to  constitute  a  de- 
fense to  the  cause  of  action  set  out  in  the  complaint,  and  also 
upon  the  further  ground  that  the  court  has  no  jurisdiction  of 
the  subject  matter  of  the  defense  set  out  in  the  answer.  The 
demurrer  was  sustained.  Appellant  elected  to  stand  upon  his 
answer,  and  refused  to  plead  further.  Thereafter  the  court 
entered  judgment  to  the  effect  that  such  attempted  sale  by  the 
administrator  of  the  right  to  possession  of  the  land  was  void, 
and  that  appcHant  acquired  no  right  to  such  possession  by  virtue 
of  such  sale;  tbat  respondent  is,  and  at  all  times  since  October 
1,  1898,  bas  been,  entitled  to  the  possession  of  tlie  land;  and 
tbat  appellant  shall  be  restrained  from  interfering  with  respond- 
ent's possession  and  enjoyment  thereof.  The  cause  is  liere  on 
appfal  from  said  judgment. 

^^'  Bii'fly  stated,  the  facts  cballenged  by  tbe  demurrer  to 
tbe  answer  are,  tbat  one  dulv  qualified  sotlled  upon  unsurveyed 
government  land  witb  tbe  intention  of  taking  it  as  a  liomcstead, 
nnd  afterward  died  inie-tate.  witbout  beirs  wlio  are  citizens  of 
tlie  United  States.  Subso'iuentl}^,  another,  also  duly  qualified, 
took  possession  of  tbe  land  with  the  intention  of  taking  it  as  a 
homestead,  and  tboronftor  resided  upon  it  and  improved  and 
cnltivated  it  for  tbat  imrpnso.  Tbe  quostion  of  law  presented 
is.  Tan  tbe  administrator  of  tbe  dec-ea-ed  settler  sell  tbe  latter's 
improvomon[=  and  bis  ri-bt  to  tbe  possession  of  tlie  land  for 
tbe  purpose  of  [laying  dclits  and  expenses  of  administration,  and 
\eA  in  tbe  punhasor  tlie  riglit  to  oust  the  occupant? 

Tbe  boTno-tead  law  vesis  tbe  rigbts  in  tbe  land  in  tbe  claim- 
ant bimself,  for  his  exclusive  benefit,  and  if  be  die  before  patent 
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issues,  leaving  no  widow,  then  in  his  heirs  or  devisees,  if  they  he 
at  the  time  citizens  of  the  United  States:  U.  S.  Eev.  Stats., 
sees.  2290,  2291.  The  alien  heirs  are  incompetent  to  make 
proof  and  secure  title  to  a  homestead:  Agnew  v.  Morton,  13 
Land  Dec.  Dept.  Int.  228.  The  answer  in  the  case  at  har  al- 
leges that  the  deceased  homesteader  left  no  heirs  who  were 
citizens  of  the  United  States.  They  are,  therefore,  incompetent 
to  make  the  necessary  proof  and  secure  title  as  heirs  of  the 
deceased. 

There  is  no  authority  in  the  land  laws  for  an  executor  or  ad- 
ministrator to  consummate  the  inchoate  claim  of  a  deceased 
homesteader  for  the  benefit  of  the  creditors :  Stinson  v.  South 
&  Xorth  Ala.  E.  E.  Co.,  9  Land  Dec.  Dept.  Int.  599.  If  a 
homestead  claimant  dies  before  patent  issues,  or  before  the  right 
to  demand  a  patent  has  accrued,  the  land  does  not  become  a 
part  of  his  estate.  Upon  *^^  his  death,  all  his  rights  under 
the  homestead  entry  cease,  and  his  heirs  become  entitled  to  a 
patent,  not  because  they  have  succeeded  to  his  equitable  interest, 
but  because  the  law  gives  them  preference  as  new  homesteaders, 
and  allows  them  the  benefit  of  the  residence  of  their  ancestor 
upon  the  land:  Gjerstadengen  v.  Van  Dnzen,  7  X.  Dak.  612, 
66  Am.  St.  Eep.  679,  76  N.  W.  233 ;  Chapman  v.  Price,  32  Kan. 
446,  4  Pac.  807.  The  same  principle,  under  similar  statutory 
provisions,  is  applied  in  the  case  of  death  of  a  pre-emptor. 
The  subsequently  perfected  title  shall  inure  to  the  benefit  of  the 
heirs,  and  can  neither  be  devised  by  the  pre-emptor,  nor  sold 
in  satisfaction  of  his  debts  or  expenses  of  administration :  Wit- 
tenbrock  v.  Wheadon,  128  Cal.  150,  79  Am.  St.  Eep.  32,  60 
Pac.  664. 

"The  claim  of  a  squatter  on  public  land,  and  his  improve- 
ments made  on  the  land  during  his  occupancy,  are  not  assets" : 
11  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  845;  citing  Ilolton  v. 
Holton,  99  Ga.  250,  25  S.  E.  468,  and  Bowen  v.  Burnett,  1  Pinn. 
(Wis.)    658. 

The  last  cited  case  is  directly  in  point,  but  an  examination 
of  the  first  one  cited  fails  to  disclose  what  was  actually  involved. 
The  decision  is  a  mere  memorandum  only,  to  the  etfect  that 
an  administrator  is  under  no  duty  to  administer,  as  a  portion  of 
his  intestate's  estate,  property  which  does  not  belong  to  the  hit- 
ter. It  may  be  fairly  presumed,  however,  that  the  editor  of  the 
above-quoted  text  was  advised  that  the  property  referred  to  in 
the  decision     was  "the  claim  of  a  squatter  on  puldic  land." 
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Moreover,  a  homestead  cannot  be  made  liable  for  debts  con- 
tracted before  patent  issues:  U.  S.  Rev.  Stats,  sec.  2296;  Bar- 
nard V.  Boiler,  105  Cal.  21-i,  38  Tac.  728;  Wallowa  Nat.  Bank 
V.  Riley,  29  Or.  289,  54  Am.  St.  Rep.  794,  45  Pac.  766.  This 
court  has  recognized  the  above  to  be  the  invariable  rule  as  to 
the  enforcement  of  debts  by  any  unwilling  ^^"  or  involuntary 
appropriation,  as  by  way  of  execution  or  attachment ,  the  excep- 
tion to  the  rule  being  that  a  voluntary  encumbrance,  as  a  mort- 
gage, may  be  enforced:  We'er  v.  Laidler,  26  Wash.  144,  90  Am. 
St.  Rep.  726,  66  Pac.  400. 

If  the  homestead  itself,  with  title  acquired,  cannot  be  sub- 
jected to  liability  for  debts  contracted  before  the  issuance  of 
])atent,  it  would  seem  to  follow  with  equal  force  that  the  home- 
steader's mere  right  to  possession  of  land,  not  even  entered, 
together  with  his  improvements  thereon,  is  likewise  exempt 
from  such  liability.  If  execution  for  debts  contracted  before 
patent  cannot  be  enforced  against  a  homestead,  either  acquired 
or  inchoate,  it  follows  that  such  debts  cannot  be  enforced 
against  it  by  tbo  processes  of  administration,  as  was  attempted 
to  be  done  in  tbis  case.  If  the  improvements  and  right  of  pos- 
session of  the  settler  when  living  cannot  be  sold  to  satisfy  his 
debts,  the  mere  fact  of  death  does  not  change  the  principle. 

It  therefore  seems  to  be  the  policy  of  the  law  to  guard  home- 
stead rigbts  for  the  benefit  of  the  entryman  himself,  and,  in  case 
of  his  death  before  patent,  for  the  benefit  of  his  heirs.  Wbat- 
ever  riglits  survive  the  death  of  the  homesteader  belong  to  tbe 
heirs,  and  not  to  the  estate  of  the  deceased.  The  heirs  do  not 
succeed  to  such  rights  by  inheritance,  but  by  virtue  of  the  law 
wbich  merely  grants  to  them  preference  rights.  If  tbey  fail  to 
exercise  those  riglits,  or  if.  as  in  this  case,  there  are  no  heirs 
capable,  as  citizr-ns  of  the  United  States,  of  succeeding  to  sueli 
rigbts,  tbon  tbere  is  no  one  else  to  whom  any  preference  right 
survives,  and  the  land  is  open,  as  a  part  of  tbe  pnblic  domain, 
for  occupancy  by  any  qualified  homesteader.  The  administrator. 
as  such,  succeeds  to  no  rights  in  the  homestead,  for  the  reason 
that  these  are  reserved  for  tbe  heirs,  ^^^  and  the  law  does  not 
invest  the  administrator  with  any  rights  therein  simply  because 
there  are  no  heirs. 

Appellant  cites  Burch  v.  McDaniel.  2  Wash.  Ter.  58,  3  Pac. 
5 SO,  and  urges  that  case  as  authority  for  selling  the  possessory 
rights  of  a  homesteader  by  tlie  administrator.  That  case  seems 
fo  have  been  decided  upon  the  strength  of  the  provision  of 
former  section    22G9  of    the    Revised  Statutes  of  the  United 
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States.  That  section  has  since  been  repealed  by  the  act  of 
March  3,  1891 :  See  2  U.  S.  Comp.  Stats.  1901,  p.  1379.  That 
section  provided  that  upon  the  death  of  any  person  entitled 
to  claim  benefits  of  the  pre-emption  laws,  before  consummating 
his  claim,  his  executor  or  administrator  might  file  the  papers 
necessary,  and  that  the  entry  should  be  in  favor  of  the  heirs  of 
said  deceased  pre-emptor;  that  the  patent  thereon  should  cause 
the  title  to  inure  to  such  heirs  in  the  same  manner  as  if  their 
names  had  been  specifically  mentioned. 

The  court  held  under  that  law  that  the  right  of  possession  of 
pre-empted  land  to  which  title  was  inchoate  passed  on  the 
death  of  the  pre-emptor  to  his  administrator;  that  the  right  of 
possession  thus  acquired  was  subject  to  a  trust  which  required 
the  administrator  to  perfect  title  in  favor  of  the  heirs,  if  the 
estate  was  in  such  condition  as  to  enable  him  to  do  so,  and  if 
the  interests  of  the  heirs  and  all  things  considered  so  demanded ; 
that  he  might,  also,  under  such  trust,  if  the  interests  of  the  heirs 
so  demanded,  sell  the  right  of  possession  for  their  benefit  in- 
stead of  perfecting  title  in  their  behalf.  But  it  was  expressly 
held  that  such  sale  must  be  for  the  benefit  of  the  heirs,  and  not 
for  creditors;  that  the  administrator  stood  in  possession  as 
representing  the  ancestor  for  the  benefit  of  the  heirs,  and  not 
as  representing  him  for  the  benefit  of  creditors  and  heirs  alike. 
Thus  it  will  be  seen  that  the  case  cited  ^^^  is  authority  for  sale 
by  the  administrator  only  when  it  is  for  the  benefit  of  the  lieir. 
Section  2292  of  the  Eevised  Statutes  of  the  United  States 
provides  for  such  a  sale  by  the  administrator  for  the  benefit  of 
infant  children  of  the  deceased,  but  it  must  be  for  their  benefit, 
and  for  no  other  purpose.  There  seems  to  be  no  authority  for 
the  administrator  to  sell  for  the  benefit  of  the  creditors. 

We  conclude,  therefore,  that  the  attempted  sale  in  this  case 
was  void.  Appellant  may  have  purchased  in  good  faith,  but 
the  rule  of  caveat  emptor  applies  to  a  purchaser  at  an  adminis- 
trator's sale:  Gjerstadengen  v.  Van  Duzen.  7  X.  Diik.  G12.  66 
Am.  St.  Eep.  679,  76  N.  W.  233;  Smith  v.  Wihlman,  178  Pa. 
St.  245,  56  Am.  St.  Rep.  760,  35  x\tl.  1047;  Lindsay  v.  Cooper, 
94  Ala.  170.  33  Am.  St.  Eep.  105,  11  South.  325. 

We  think  the  demurrer  to  the  answer  was  properly  sustained 
and  the  judgment  is  affirmed. 


If  a  Homestead  Claimant  to  public  lands  dies  before  a  patent  issneg, 
the  land  does  not  become  a  part  of  his  estate:  Gjerstadengen  v.  Van 
Dnzen,  7  K  Dak.  612.  06  Am.  St.  Eep.  679,  76  N.  W.  233.  And  his 
heirs  who  perfect  title  in  themselves,  receive  the  land,  not  from  their 
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ancestor,  bnt  directly  from  the  government;  and,  upon  the  issuing  of 
the  patent,  they  become  possessed  of  the  full  legal  and  equitable  title, 
free  from  any  mortgage  lien  sought  to  be  created  thereon  by  the 
entryman  in  his  lifetime:  Marley  v,  Sturkert,  62  Neb.  163,  89  Am.  St. 
Eep.  749,  SG  N.  W.  1056.  See,  too,  Wittenbrock  v.  Wheadon,  128 
Cal.  150,  79  Am.  St.  Eep.  32,  60  Pac.  664.  As  to  the  exemption  of 
land  entered  under  the  federal  homestead  act  from  debts  contracted 
before  the  issuance  of  a  patent,  see  Weber  v.  Laidler,  26  Wash.  144, 
90  Am.  St.  Kep.  726,  66  Pac.  400;  Wallowa  Nat.  Bank  v.  Eilev,  29 
Or.  289,  54  Am.  St.  Rep.  794,  45  Pac.  766;  Adams  v.  Church,  42' Or. 
270,  95  Am.  St.  Eep.  740,  70  Pac.  1037.  And  as  to  the  selling,  leas- 
ing, or  encumbering  of  a  homestead  before  final  proof,  see  the 
monographic  note  to  Wilcox  v.  John,  52  Am.  St.  Rep.  249-254;  Mill- 
iken  v.  Carmichael,  134  Ala.  623,  33  South.  9,  92  Am.  St.  Eep.  45, 
and  cases  cited  in  the  cross-reference  note  thereto. 


YOUNG  V.  SEATTLE  TRANSFER  COMPANY. 

[33  Wash.  225,  74  Pac.  375.] 

EVIDENCE — Telephone  Communications. — When  material  to 
the  issues,  communientions  through  the  medium  of  the  telephone  may 
be  shown  in  the  s-ame  manner,  and  with  like  eflfect,  as  conversations 
had  1  etween  individuals  face  to  face,  but  the  identity  of  the  person 
sought  to  be  charged  with  a  liability  by  means  of  a  telephone  com-' 
munic'ation  must  be  established  by  some  testimony,  either  direct  or 
circumstantial,      (pp.   945,  !'4().) 

EVIDENCE — Telephone  Communications — Failure  of  Proof. — 
A  person  wlioso  sole  cause  of  action  is  his  reliance  and  action  taken 
upon  a'  telephonic  communication,  has  the  burden  of  proof  to  establish 
the  identity  of  the  person  sought  to  be  charged  as  the  person  con- 
versing with  him  at  the  other  end  of  the  telephone  line,  and  in  the 
absence  of  his  establishing  such  identity,  his  case  must  fall  for 
failure   of   proof,      (p.   946.) 

Metcalfe  &  Jurey,  for  the  appellant. 

Ballinger,  Ronald  &  Battle,  for  the  respondent. 

22G  Ppj.  curtate.  This  was  an  action  begun  in  the  su- 
perior court  of  King  county  by  respondent,  J.  W.  Young,  for 
the  recovery  of  tlie  value  of  a  trunk  and  contents  alleged  to 
have  been  storcnl  in  the  month  of  August,  1898,  with  appellant, 
Seattle  Transfer  Company.  The  answer  was  a  general  denial, 
except  as  to  the  incorporation  of  appellant,  the  character  of  its 
Business,  and  the  demand  for  the  trunk.  The  cause  was  tried 
to  a  jury  in  the  superior  court,  a  verdict  was  rendered  in  favor 
of  respondent  against  appellant  for  two  hundred  and  forty  dol- 


Nov.  1903.]      Young  v.  Seattle  Teansfer  Co.  943 

lars,  and  judgment  was  entered  on  the  verdict  for  that  amount 
and  costs,  from  which  it  appeals  to  this  court. 

At  the  trial,  after  respondent  rested,  appellant  moved  for  a 
nonsuit,  which  was  denied.  Appellant  thereupon  submitted  its 
evidence,  and  after  the  rendition  of  the  verdict  moved  the  court 
for  a  new  trial,  which  was  overruled.  Appellant  excepted  to 
each  ruling  in  denying  its  request  for  a  nonsuit  and  its  motion 
for  a  new  trial.  The  assignment  ^^"^  of  error  presents  the  sole 
question  in  the  case — Was  there  evidence  to  support  the  verdict 
of  the  jury? 

Under  the  issues,  as  formulated  by  the  pleadings,  the  burden 
of  proof  was  cast  upon  respondent  to  show  by  some  testimony 
that  the  Seattle  Transfer  Company  undertook  to  receive  and 
place  in  storage,  for  a  consideration,  in  one  of  its  warehouses 
at  the  city  of  Seattle,  respondent's  trunk  and  contents,  and  that 
in  pursuance  of  such  agreement  appellant  did  receive  said  goods 
for  that  purpose.  The  evidence  bearing  on  these  propositions, 
adduced  at  the  trial  on  behalf  of  respondent  and  appellant,  may 
be  summarized  as  follows:  Respondent  and  one  Ramsay,  in 
February,  1898,  jointly  occupied  a  room  at  the  Yesler  residence 
in  Seattle.  Respondent,  intending  to  go  to  Alaska,  placed  cer- 
tain of  his  wearing  apparel  in  said  trunk,  then  in  the  Yesler 
residence  in  the  custody  of  Mr.  Ramsay,  to  remain  in  the  room 
they  were  jointly  occupying  until  Mr.  Ramsay  should  desire  to 
move  from  said  place,  in  which  event  he  was  instructed  by  re- 
spondent to  store  the  trunk  with  appellant  company;  that  some 
time  during  the  month  of  August,  1898,  Ramsay,  intending 
to  remove  from  the  Yesler  residence,  attempted  to  communicate 
with  the  appellant  aboi;t  the  storage  of  the  trunk  on  two  differ- 
ent -occasions.  At  the  trial  the  circumstances  regarding  such 
communications  were  related  by  Ramsay  in  his  direct  examina- 
tion in  the  following  language : 

"I  rang  up  the  Seattle  Transfer  Company  and  told  tliem  to 
send  up  and  get  jMr.  Young's  trunk  at  the  Yesler  home,  where 
we  were  rooming,  and  take  it  down  and  put  it  in  storage  for 
Mr.  Young;  and  somehow  they  didn't  send  up  for  the  trunk 
that  day;  so  when  I  went  back  to  my  room  that  night  I  found 
the  trunk  hadn't  been  sent  for;  so  the  following  day  I  tele- 
phoned again  to  the  Seattle  Transfer  Company,  and  told  them 
I  would  like  for  them  to  send  up  and  get  that  trunk  right  awav ; 
that  I  wanted  ^-^  to  move,  and  would  like  for  them  to  take 
care  of  it;  and  they  said  they  would  send  a  man  up  to  attend 
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to  it  that  day;  so  wlien  I  went  back  home  that  evening  I  found 
the  trunk  had  been  called  for  and  taken  away." 

This  witness  also  testified  in  this  connection,  in  response  to 
questions  propounded  by  respondent's  counsel,  in  the  following 
manner : 

"Q.  You  don't  know,  of  course,  who  it  was  at  the  other  end 
of  the  line  that  you  were  talking  to  ?  A.  No,  I  do  not.  Q.  How 
did  you —  Just  explain  to  the  jury  what  you  did,  now,  about 
reacliing  the  oflice  of  the  Seattle  Transfer  Company.  A.  Well, 
I  did  in  that  case  the  same  as  I  would  do  in  any  other — just 
simply  looked  up  the  number  in  the  directory,  and  rang  up  and 
inquired  if  that  was  the  Seattle  Transfer  Company.  Q.  What 
reply  did  you  get?  A.  They  replied  that  it  was.  So  then  I 
requested  them  to  send  up  and  get  the  trunk." 

Ramsay,  on  cross-examination,  testified,  that  he  telephoned 
from  Newhall's  store  down  town  in  Seattle  each  time;  that  he 
did  not  recognize  the  voice  of  the  person  addressed  at  either 
time;  that  he  did  not  recollect  the  number  of  the  telephone  he 
called  up,  and  did  not  know  who  took  the  trunk  away  from  the 
house.  ^\vs.  Emma  Gagle,  who  lived  at  the  Yesler  residence 
at  the  time,  testified:  "I  know  that  the  trunk  was  taken  from 
the  Yesler  residence.  I  don't  know  the  party's  name  who  took 
it,  but  I  do  know  it  was  an  expressman.  I  don't  know  where 
the  trunk  was  taken."  No  check  or  receipt  for  the  trunk  was 
ever  asked  for  or  received  by  Ramsay  or  IMrs.  Gagle  from  the 
appellant  or  the  expressman  who  removed  the  trunk.  The  re- 
spondent at  that  time  was  in  Alaska. 

In  tlie  spring  of  the  year  1900,  Young  wrote  Ramsay  from 
Alaska  requesting  him  to  go  to  the  transfer  company  and  get 
his  ti-unk,  pay  the  storage  charges,  and  send  it  to  him.  Ram- 
say. })ursuant  to  such  request,  went  to  the  office  '^^  of  appel- 
lant, and  after  diligent  search  the  company  was  unable  to  find 
any  irace  of  the  trunk  or  its  contents,  either  by  consulting  its 
bools's  or  by  searching  through  its  warehouse.  Respondent  testi- 
fied that  he  left  Seattle  for  Alaska  in  February,  1898,  corrol)- 
orated  'S\r.  Ramsay  with  regard  to  leaving  the  trunk  and  con- 
tents wilh  him.  and  authorizing  him  to  store  same  with  ap])el- 
lant;  and  tostiricil  further,  tliat  he  never  at  any  time  saw  the 
trunk  in  the  possession  of  the  transfer  company;  that  he  pof- 
sonallv  had  had  no  agrcoiiient  with  the  company  concerning 
the  trunk,  l)ut  had  left  the  matter  in  Ramsay's  hands;  that,  on 
his  return  from  Alaska,  he  wont  to  the  ofTiee  of  appellant  nnd 
had  a  conversation  concerning  the  trunk  with  Mr.  Sliaubut,  in 
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charge  of  the  baggage  department  of  the  transfer  company. 
Hespondent  testified :  "We  went  down  into  the  storage-room  to 
see  if  witness  could  pick  out  the  trunk,  and  were  unable  to  find 
it.  Mr.  Shaubut  claimed  that  the  company  did  not  have  it." 
The  date  of  this  conversation  and  search  was  not  definitely 
fixed  by  Mr.  Young,  but  Mr.  Shaubut,  testifying  on  behalf  of 
appellant,  said  it  was  about  one  year  prior  to  the  trial  of  the 
cause,  thereby  fixing  the  date  about  June  12,  1901. 

On  behalf  of  appellant  the  testimony  tended  to  show  that 
no  record  was  ever  made  with  reference  to  the  trunk;  that  thor- 
ough search  was  had  and  no  trace  of  it  or  its  contents  could 
be  found;  that  the  company,  in  the  month  of  August,  1898,  did 
an  extensive  storage  and  transfer  business;  that  mistakes  had 
sometimes  occurred  in  handling  merchandise;  that  the  three 
witnesses  examined  on  behalf  of  appellant,  who  were  at  that 
time  agents  and  officers  of  the  transfer  company,  had  no  knowl- 
edge or  recollection  of  the  communications  over  the  telephone 
alleged  to  have  been  made  by  Eamsay;  witness  Shepard  testi- 
fying, that  in  the  '^^  month  of  August.  1898,  he  was  clerk  in 
the  office  of  appellant  company,  that  it  was  his  Ijusiness  to  re- 
ceive orders  communicated  over  the  telephone,  and  that  while 
he  happened  to  be  out  of  the  office  attending  to  the  company's 
affairs  someone  else  might  answer  calls  at  the  tele])lione. 

The  appellant  contends  that  the  evidence  produced  at  the 
trial  failed  to  show  that  the  trunk  and  contents  in  question 
ever  came  into  the  possession  of  the  Seattle  Transfer  Com- 
pany by  virtue  of  any  contract  or  arrangement  made  or  had 
Avith  respondent,  or  in  any  other  manner.  The  onus  proband! 
was  upon  respondent  at  the  trial  as  to  the  issues  tendered  by 
liim,  al)ove  noted.  The  jury,  having  rendered  a  verdict  in  re- 
spondent's favor,  must  necessarily  have  found  that  the  trunk 
and  contents  came  into  appellant's  possession  by  virtue  of  some 
contractual  relation  entered  into  between  some  agent  of  appel- 
lant and  Mr.  Ramsay,  representing  the  respondent.  Verdicts 
of  juries  as  well  as  findings  of  courts,  in  determining  questions 
of  fact,  must  be  based  upon  testimony:  Reidhead  v.  Skagit 
County,  33  Wash.  174.  73  Pac.  1118. 

When  material  to  the  issues,  communications  through  the 
medium  of  the  telephone  may  be  shown  in  the  same  manner, 
and  with  like  efi^ect,  as  conversations  had  between  individuals 
face  to  face,  but  the  identity  of  the  party  sought  to  be  charged 
with  a  liability  must  be  estal^lished  by  some  testimony,  eitlim- 
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direct  or  circumstantial.  It  is  not  always  necessary  that  the 
voice  of  the  party  answering,  or  of  either  party,  for  that  matter, 
he  recognized  by  the  other  in  such  conversations,  but  the  identity 
of  the  person  or  persons  holding  the  conversation,  in  order  to 
fix  a  liability  upon  them  or  their  principals,  must  in  some  man- 
ner be  shown.  To  hold  parties  responsible  for  answers  made 
by  unidentified  persons,  in  response  to  calls  at  the  telephone 
^^^  from  their  offices  or  places  of  business  concerning  their 
affairs,  opens  the  door  for  fraud  and  imposition,  and  establishes 
a  dangerous  precedent,  which  is  not  sanctioned  by  any  rule  of 
law  or  principle  of  ethics  of  which  we  are  aware.  A  party  re- 
lying or  acting  upon  a  communication  of  that  character  takes 
the  risk  of  establishing  the  identity  of  the  person  conversing 
Avith  bim  at  tbe  other  end  of  tbe  line. 

The  able  counsel  for  respondent  argue  that  the  case  at  bar 
presents  the  question  as  to  the  weight  of  evidence— that  the  jury 
having  found  in  respondent's  favor  on  these  issues,  the  court 
will  not  interfere.  On  that  branch  of  the  case,  relating  to  com- 
munications over  the  telephone  as  evidence,  our  attention  is 
directed  to  25  American  and  English  Encyclopedia  of  Law,  first 
edition,  885,  where  the  following  language  is  used :  "There  may 
be  cases,  however,  in  which  the  fact  that  the  voice  is  not  recog- 
niziible,  and  that  neither  party  can  be  a])solutoly  sure  of  the 
identity  of  the  person  conversing  with  him,  may  necessitate  the 
application  of  exceptional  rules." 

Sevoral  cases  are  cited  in  the  footnote  in  support  of  this  prop- 
osition. Wolfe  V.  Missouri  Pac.  Ey.  Co.,  97  ]\Io.  473,  10  Am. 
St.  Eep.  331,  11  S.  W.  49,  was  an  action  brought  by  plaintiffs 
(respondents)  against  the  company  (appellant)  to  recover  dam- 
ages for  breacli  of  a  contract  for  the  carriage  and  delivery  of 
merdiandise.  At  page  477,  94  Mo.,  also  10  Am.  St.  Eop.  331, 
lis.  W.  50,  Barclay.  J.,  delivering  the  opinion  of  the  court 
observes:  "In  the  progress  of  the  trial  the  court  admitted  testi- 
mony of  alleged  conversations  by  tele]:)hone  connected  with 
plaintiff's  ollice,  though  the  witness  did  not  identify  the  voice 
he  heard  at  their  instrument."  Tlie  opinion  states  subsequently 
ihat  thei-e  was  ainple  testimony  to  support  the  finding  of  the 
ti-ial  court,  and  that  its  instructions  were  correct;  and  then  pro- 
ceeds to  remark:  "A  ^^^  question  arose  incidentally  at  the  trial 
upon  the  admission  in  evidence  of  a  conversation  held  through 
the  telephone  between  soin(>one  at  the  instrument  in  ])laintill''s 
private  office  and  the  witness."  It  is  significant  that  the  sub- 
ject matter  of  the  conversation  is  not  discussed  by  the  court. 
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The  language,  in  connection  with  facts  of  the  case  as  shown 
by  the  decision,  would  imply  that  the  alleged  comnmnication 
was  not  very  material  to  the  issues,  as  the  court  remarked  fur- 
ther on:  "The  ruling  here  announced  is  intended  to  determine 
merely  the  admissibility  of  such  conversations  in  such  circum- 
stances, but  not  the  effect  of  such  evidence  after  its  admission." 

In  the  controversy  at  bar,  appellant  does  not  question  the 
admissibility  of  Ramsay's  alleged  conversations  over  the  tele- 
phone with  reference  to  the  trunk,  but  contends  that  they  fail 
to  connect  appellant  with  the  transaction. 

The  case  of  Globe  Printing  Co.  v.  Stahl,  23  Mo.  App.  451, 
bears  more  directly  on  the  propositions  discussed  by  the  respect- 
ive counsel  in  the  ease  at  bar.  The  action  was  brought  by  the 
printing  company  (respondent)  against  Stahl  (appellant)  foi 
the  purpose  of  collecting  a  debt.  The  facts  appear  in  the  opin- 
ion of  the  court  at  page  458,  and  are  thus  stated : 

"The  sole  question  which  arises  upon  the  record  is  whether 
the  court  erred  in  admitting  evidence  of  a  conversation  had 
through  a  telephone  between  the-  plaintiff's  bookkeeper  and  a 
person  who  answered  to  the  defendant's  name.  The  book- 
keeper testified  that  he  called  up  by  telephone  to  the  general 
office  of  the  Bell  Telephone  Company  for  the  defendant's  num- 
ber, and  was,  by  the  central  office,  connected  therewith ;  that  the 
list  of  the  telephone  company  showed  that  the  defendant  had 
two  telephones,  one  at  his  undertaking  establishment  on  Frank- 
lin avenue,  in  the  city  of  St.  Louis,  and  another  at  his  livery- 
stable,  on  Olive  street ;  that  witness  was  not  certain  which  num- 
ber he  ^^^  called,  but  that  his  best  recollection  was  that  it  was 
the  Olive  street  number;  that  there  was  an  answer  from  the 
defendant's  number,  to  the  telephone  call:  that  he  (the  wit- 
ness) did  not  know  whose  voice  it  was,  and  docs  not  now  know; 
that  the  witness  did  not  know  the  defendant's  voice  and  did 
not  know  the  defendant,  but  that  he  asked,  througli  the  tele- 
phone, if  that  was  Stalil  (the  defendant)  and  the  answer  was 
'Yes.'  Tlie  witness  was  then  asked  to  give  the  conversation 
then  had  through  the  telephone  with  the  party  answering  the 
call.  In  rc>pon<e  to  this  question  the  witness  testified,  against 
the  objection  of  the  defendant,  "'that  he  asked  why  defendant 
did  not  pay  the  bill  for  which  this  suit  was  brought,  and  that 
the  party  answering  said,  "All  right;  I  will  attend  to  the  matter 
about  the  first  of  the  month." '  A  previous  witness  had  testi- 
fied for  the  plaintiff'  to  a  conversation  through  the  telephone 
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in  a  similar  manner  with  the  defendant,  whose  voice  the  for- 
mer witness  identified.'' 

The  court  ruled  that  the  testimony  was  admissible.  In  that 
case  it  appeared  that  the  bookkeeper  of  respondent  identilied 
Stahl  by  first  inquiring  if  it  were  he  wlio  answered  the  call  at 
the  telephone,  iieceiving  an  affirmative  response,  he  talked 
with  Stahl  about  the  debt  for  which  suit  was  brought;  thougii 
Stahl's  voice  was  not  recognized,  still  it  should  be  borne  in  mind 
that  the  alleged  conversation  related  to  prior  dealings  had  be- 
tween the  2)artie3  to  the  litigation.  It  further  appears  that  a 
previous  witness,  who  recognized  the  voice,  had  testified  to  a 
conversation  had  with  Stahl  over  the  telephone.  The  court 
very  properly  held  that  the  testimony  was  admissible.  While  it 
appears  in  the  case  at  bar  that  neither  respondent  nor  Mr. 
Ramsay  had  any  previous  dealings  with  the  appellant  concern- 
ing the  trunk  in  question,  Eamsay  did  not,  on  cither  of  the 
occasions  named  make  any  effort  to  identify  the  party  or  parties. 

^^■*  The  facts  in  the  other  cases  cited  by  the  author  were  so 
dissimilar  to  those  presented  in  this  controversy  we  deem  it 
unnecessary  to  comment  upon  them.  The  respondent  offered 
no  evidence  to  supply  "the  missing  link"  in  that  regard.  The 
jury  was  permitted  to  guess,  and  base  its  findings  thereon,  that 
some  agent  or  emidoye  of  the  appellant  answered  witness  Ram- 
sey's communications,  or  at  least  one  of  them;  that  in  pursu- 
ance thereof  an  employe  of  the  transfer  company,  who  was  un- 
known and  unidentified  by  the  testimony,  called  and  removed 
the  trunk  from  the  Yesler  residence.  This  is  not  a  question  as 
to  the  weight  of  evidence,  hut  one  of  failure  of  proof  on  ma- 
terial issues  tendered  by  respondent  and  denied  by  appellant.  A 
verdict  based  on  such  considerations  cannot  stand. 

We  are  tliorefore  of  the  opinion  that  the  trial  court  erred  in 
denying  appellant's  motions  for  a  nonsuit  and  for  a  new  trial, 
that  the  verdict  of  the  jury  was  not  sustained  by  the  evidence, 
that  the  judgment  of  the  superior  court  should  be  reversed,  and 
the  case  remanded  with  directions  to  dismiss  the  action,  and  it 
is  so  ordered. 


A  (' Oil vn- nation  Over  a  Telephone  is  admissible  in  evidence:  Shawvcr 
V.  Chamborlain,  113  Iowa,  742,  84  N,  W.  661,  86  Am.  St.  Rep.  411, 
and  eases  cited  in  the  cross-reference  note  thereto;  and  this  is  true, 
it  is  said,  althoii^li  the  voice  at  the  telephone  is  not  identified:  "Wolfo 
V.  Missouri  Pac.  Ky.  Co.,  97  Mo.  473,  10  Am,  St.  Eep.  331,  11  S.  W. 
49. 
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STATE  V.  KENNAN. 

[33  Wash.  247,  74  Pac.  381.] 

WITNESSES  —  Nonresident  —  Compelling    Attendance    of.  — 

Neither  a  superior  judge  nor  any  other  officer  qualified  to  take  de- 
positions has  jurisdiction  to  compel  by  attachment  the  attendance  of 
a  nonresident,  who  is  outside  the  jurisdiction,  for  the  purpose  of  hav- 
ing his  deposition  taken,  although  he  has  been  served  with  sub- 
poena   while    temporarily   within    the    jurisdiction,     (p.    950.) 

Thayer  &  Belt,  for  the  relator. 

Post,  Avery  &  Higgins,  for  the  respondent. 

24''  DrNBAR,  J.  There  is  pending  in  the  TJnited  States 
circuit  court  for  the  district  of  Washington  a  suit  wherein  T. 
Ford  Hopkins,  the  relator  in  this  application,  is  plaintiff,  and 
Charles  E,  Smith  the  defendant,  the  same  being  a  law  action  for 
the  recovery  of  money.  Issues  of  fact  are  made  up,  and  the  cause 
stands  ready  for  trial  at  the  next  term  of  said  circuit  court. 
Smith  was  notified  to  appear  before  the  Honorable  Henry  L. 
Kennan,  judge  of  the  superior  court  of  the  state  of  Washington 
in  and  for  the  county  of  Spokane,  to  give  his  deposition,  at  the 
instance  of  the  relator  in  the  cause  pending  in  the  said  circuit 
court  of  the  United  States.  Subpoena  was  issued  by  the  judge 
aforesaid,  but  the  said  Smith  did  not  appear  in  answer  to  said 
248  subpoena,  whereupon  the  attorney  for  the  relator  requested 
the  court  to  issue  a  writ  of  attachment  to  compel  Smith  to  ap- 
pear and  testify  in  said  action,  according  to  the  directions  of 
the  subpoena.  The  court  refused  to  issue  said  writ  of  attach- 
ment on  the  ground  that  he  was  without  jurisdiction  in  the 
premises,  and  the  relator  applies  to  this  court  for  a  writ  of 
mandamus  directing  said  judge  of  the  superior  court  to  issue 
an  attachment  for  the  person  of  said  Smith  to  require  him  to 
attend  before  said  judge  and  give  his  deposition,  and  to  make 
all  orders  which  may  be  necessary  or  convenient  in  the  premises 
in  order  to  require  said  Smith  to  give  his  deposition. 

It  is  conceded  that  Smith  is  a  nonresident  living  in  the 
state  of  Wisconsin;  that  he  was  temporarily  in  Spokane  City, 
in  this  state,  at  the  time  the  subpoena  was  served  upon  him; 
and  that  he  has  now  returned  to  his  home  in  the  state  of  Wis- 
consin. Passing  by  all  technical  questions,  and  conceding  that 
the  fees  were  properly  tendered  in  this  case,  we  find  no  author- 
ity in  the  statutes  of  this  state  or  elsewhere  sustainin^g  the  re- 
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lator's  contention  that  jurisdiction  is  conferred  upon  a  superior 
judge  of  this  state,  or  any  other  officer  who  under  the  laws  of 
the  state  is  qualified  to  take  depositions,  to  compel  by  attach- 
ment the  attendance,  for  the  purpose  of  having  his  deposition 
taken,  of  a  nonresident  of  the  state;  and  no  legitimate  deduc- 
tion can  be  drawn  from  the  general  provisions  of  the  statutes  in 
relation  to  the  exemption  of  witnesses  distant  a  certain  number 
of  miles  from  the  place  where  the  trial  is  held,  and  the  statute 
in  relation  to  the  taking  of  depositions,  that  would  warrant 
the  assumption  of  such  authority  on  the  part  of  tlie  court. 

This  question,  however,  has  been  squarely  before  courts  of 
other  jurisdictions,  and  notably  before  the  supreme  court 
^''^  of  Kansas  in  the  case  of  In  re  Hughbanks,  44  Kan.  105, 
24  Pac.  75.  There  Hughbanks,  who  was  a  resident  of  Osage 
county,  went  to  Lyon  county  on  business  for  a  day,  and  while 
there  was  served  with  a  subpoena  issued  by  a  justice  of  the 
peace  of  Lyon  county,  commanding  him  to  appear  before  that 
officer  four  days  thereafter,  and  give  his  deposition  to  be  used 
in  a  case  pending  in  Lyon  county.  He  went  back  to  his  resi- 
dence in  Osage  county,  and,  failing  to  return  to  Lvon  county 
in  obedience  to  the  subpoena,  was  attaclied  and  adjudged  guilty 
of  contempt.  Thus  it  will  be  seen  that  the  case  wa-  exactly 
the  same  in  principle  as  the  case  at  bar.  Held,  on  habeas  cor- 
pus, that  Hughbanks  was  not  obliged  to  ol)cy  the  subpoena,  and 
that  the  judgment  for  contempt  and  his  imprisouTuent  theie- 
under  were  illegal. 

It  is  said  Ijy  tlie  relator  in  his  brief  that  the  court  in  that 
ease  relied  upon  the  fact  tliat  the  proper  amount  of  witness 
fees  had  not  Ijeen  tendered,  wliieli  was  not  true  in  the  ease  at 
bar:  but  tliis  was  not  the  theory  upon  which  the  Huglibanks 
case  was  tried.  "Wliile  it  is  true  that  in  that  case  the  witness 
had  returned  to  his  home  county,  and  the  court  stated  that  he 
would  be  obliged  to  return  to  Emporia,  the  place  wliere  the 
court  was  held,  and  that  the  suggestion  that  he  would  be  en- 
titl(Ml  to  mileage  fees  for  going  and  returning  was  correct,  and 
that  he  would  not  be  in  contempt  for  the  reason  that  sucli  fees 
had  not  been  tendered,  yet  the  court  concludes:  "In  our  opinion, 
however,  tlio  matter  of  tender  was  not  involved  in  the  proceed- 
ing, as  the  })etitioner  was  not  obliged  to  obey  the  subpoena,  and 
therefore  we  mu.-t  hold  his  imprisonment  to  be  illegal."  The 
same  principle,  in  efrect.  was  decided  in  Henry  v,  Kicketts,  1 
Cranch  C.  C.  580,  11  Fed.  Cas.  No.  6386. 
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250  ipj^g  attorney  for  the  relator  urges  with  great  force  and 
energy  that  the  administration  of  justice  will  be  crippled  if 
witnesses,  under  such  circumstances,  cannot  be  compelled  to 
attend  and  testify;  but  this  subject  must  be  relegated  to  the 
legislature,  and  in  the  absence  of  legislative  action,  such  au- 
thority does  not  exist. 

The  writ  will  be  denied, 

Fullerton,  C.  J.,  and  Hadley,  Mount  and  Anders,  JJ.,  con- 
cur. 


Nonresidents  temporarily  -within  the  state  are  visually  regarded  as 
exempt  from  service  of  process:  See  the  monographic  note  to  Worth 
V.  Norton,  7(J  Am.  St.  Eep.  535-543;  Thomas  v.  Thomas,  96  Me.  223, 
90  Am.  St.  Eep.  342,  52  Atl.  642.  Compare  Gnvnn  v.  McDaneld,  4 
Idaho,  605,  95  Am.  St.  Eep.  158,  43  Pac.  74;  Greenleaf  v.  People's 
Bank,  133  N.  C.  292,  98  Am.  St.  Eep.  709,  45  S.  E.  638. 


SIMPSOT^  V.  CITY  OF  WHATCOM. 

[33  Wash.  392,  74  Pac.  577.] 

MUNICIPAL  CORPORATIONS— Liability  for  Acts  of  Offi- 
cers.— If  a  damaging  act  or  the  neglect  of  a  city  officer  arises  in  the 
execution  of  a  duty  which  is  for  the  exclusive  benefit  of  the  city,  it 
is  liable,  but  if  such  duty,  in  whole  or  in  part,  is  one  imposed  upon 
the  city  as  a  public  instrumentality  of  the  state,  it  is  not  liable, 
(p.  953.) 

IVnJNICIPAL  CORPORATIONS. — Bicycles  and  Their  Use  upon 
the  streets  of  a  city  are  proper  subjects  for  police  regulation  in  the 
interest    of    tho    puldic    safety    and   welfare,     (p.    954.) 

MUNICIPAL  CORPORATIONS— Liability  Under  Void  Ordi- 
nance.— A  municipal  corporation  is  not  liable  for  the  acts  of  its 
officers  in  arresting  and  prosecuting  a  person  under  a  void  ordinance 
undertaking  to  impose  a  license  fee  for  the  benefit  of  the  city  and 
enacted  under  apparent  authority  of  a  statute.  In  such  case,  the 
damage  arises  in  the  performance  of  a  duty  imposed  upon  the  city 
as  a  public   instrumentality  of  the   state,      (p.   960.) 

Stafford  &  Ellis    and  M.  P.  Stafford,  for  the  appellant. 

H.  M.  White,  for  the  respondent. 

39.3  DT'XRAR,  J.  Respondent  passed  a  municipal  ordi- 
nance proliibiting  the  riding  of  bicycles  of  a  certain  size  upon 
its  streets  unless  a  license  therefor  were  procured  and  a  tax 
of  one  dollar  a  year  paid  for  such  license.     The  ordinance  pro- 
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vided  ^^*  that  seventy-five  per  cent  of  the  revenue  derived  from 
such  license  should  be  expended  on  certain  local  improvement's 
within  respondent's  municipal  limits,  and  that  the  remaining 
twenty-five  per  cent  was  to  be,  and  it  was,  mingled  with,  and 
made  a  part  of,  the  general  funds  of  the  city  for  use  in  its  local 
interests,  benefits,  and  advantages. 

On  the  fifteenth  day  of  August,  1900,  one  Shelley,  a  policeman 
of  respondent  city,  made  and  swore  to  an  affidavit  before  a 
})oIice  justice  of  the  respondent,  charging  appellant  with  the 
violation  of  said  ordinance  by  riding  a  bicycle  on  the  public 
streets  without  having  procured  a  license  therefor.  A  warrant 
was  issued,  the  said  policeman  arrested  the  plaintifF,  imprisoned 
him  for  several  hours,  and  caused  him  to  be  arraigned  before  a 
police  justice  on  said  charge.  Appellant  was  prosecuted  by  the 
city  attorney,  and  convicted  and  fined,  and  a  judgment  for  such 
fine  and  costs,  amounting  to  thirteen  dollars  and  seventy  cents, 
was  entered  against  him  in  the  police  court  of  said  city.  In 
order  to  release  himself  from  said  conviction  and  judgment, 
appellant  was  compelled  to,  and  did,  appeal  therefrom  to  the  su- 
})erior  court  of  the  state  of  Washington,  giving  bond  in  the  suin 
of  one  hundred  dollars  to  perfect  such  appeal.  Upon  said  ap- 
])eal  the  ordinance  was  held  by  the  judge  of  the  superior  court 
to  ]jc  null  and  void  in  so  far  as  it  purported  to  prohibit  the 
riding  of  bicycles  upon  the  public  streets  of  respondent  without 
a  license,  and  appellant  was  acquitted  of  such  cliarge.  In  de- 
fending himself  from  such  charge,  conviction,  and  judgment, 
appellant  was  compelled  to  employ  attorneys  at  an  expense  of 
fifty  dollars. 

Afterward  appellant  brought  an  action  for  damages  against 
the  city,  alleging  in  his  complaint  the  matters  and  things  just 
above  stated,  in  addition  to  the  allegation  that,  by  reason  of 
such  charge,  arrest,  and  trial,  appellant  lost  time  to  the  value 
of  fifteen  dollars,  and  was  injured  in  his  feelings  ^^•'  and  sul)- 
jc(  ti  d  to  humiliation  and  disgrace  and  caused  mental  pain  and 
anxioty  to  his  damage  in  the  sum  of  two  tliousand  five  hundred 
dollars,  a-king  judgment  for  two  thousand  five  hundred  and 
sixtv-five  dollar-.  To  this  complaint,  the  substance  of  which 
we  hnve  given,  the  respondent  city  demurred.  The  demurrer 
was  sustained,  and,  appellant  refusing  to  plead  further,  judg- 
ment uas  entered  in  favor  of  respondent, 

Tlie  issuos  arise  on  the  ruling  of  the  court  in  sustaining  the 
demnrrer  to  the  enniplaint.  The  exact  question  involved  in 
this  ease  has  not  ]ieret"fore  been  presented  to  this  court,  and 
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we  have  therefore  made  an  exhaustive  examination  of  the  au- 
thorities bearing  on  the  question.  It  must  be  confessed  that 
they  are  somewhat  bewildering,  as  well  in  number  as  in  lack 
of  harmony,  viewed  either  from  the  standpoint  of  different  con- 
clusions from  the  same  state  of  facts,  or  of  the  announcement 
of  different  principles  controlling  the  same  conclusions.  So 
that  it  is  not  easy  to  reconcile  all  of  the  decisions  and  deduce 
therefrom  a  satisfactory  general  principle,  by  subjection  to 
which  the  different  facts  can  be  tested. 

The  controlling  question  in  all  this  character  of  cases  is 
whether  or  not  the  officers,  to  whom  are  attributed  the  delin- 
quencies which  resulted  in  the  damage  alleged,  are  the  agents 
of  the  city.  If  they  are,  then  the  doctrine  of  respondeat  su- 
perior applies,  and  the  city  is  liable;  if  not,  otherwise.  We 
think  it  is  a  general  rule — at  least  one  which  has  been  adopted 
by  this  court — that,  even  in  the  absence  of  a  statute  giving  the 
]  ight  of  action,  cities  are  liable  for  acts  of  misfeasance  and  mal- 
feasance injurious  to  individuals,  done  by  their  authorized 
agents  or  officers  in  the  course  of  the  performance  of  corporate 
powers,  or  in  the  execution  of  corporate  duties.  But  this 
raises  tiie  perplexing  distinction  between  corporate  duties  and 
public  duties — questions  as  ^^^  to  when  the  officers  are  acting 
as  agents  for  the  corporation,  and  when  of  the  state  or  general 
puljlic.  When  for  the  general  public,  or  in  furtherance  of  the 
public  policy  of  the  state,  the  city  is  not  liable  for  their  acts. 
In  some  jurisdictions,  as  in  Massachusetts,  it  is  held  that,  even 
when  the  officers  are  acting  confessedly  in  the  interests  of  tlie 
city,  no  private  actions  for  damages  will  lie  unless  specially 
authorized  by  statute.  But  it  is  unnecessary  to  discuss  that 
line  of  cases,  as  this  court  in  Sutton  v.  Snohomish,  11  Wash. 
24,  48  Am.  St.  Eep.  847.  39  Pac.  273.  has  laid  down  the  con- 
trary rule,  which  it  has  since  uniformly  followed. 

We  think,  however,  this  general  deduction  may  be  made : 
that  whenever  the  damaging  action  or  the  neglect  of  the  othcer 
arises  in  the  execution  of  a  duty  which  is  for  the  exclusive  bene- 
fit of  the  city,  the  city  is  liable;  but  if  tlie  duty,  in  whole  or 
in  part,  is  one  imjjosed  upon  the  city  as  a  public  instrumentality 
of  the  state,  the  city  is  not  liable.  It  is  insisted  by  the  learned 
counsel  for  the  appellant  that,  inasmuch  as  the  complaint  shows 
that  the  ordinance  provides  that  the  revenues  arising  from  the 
licenses  sought  to  be  secured  shall  go  into  the  city  treasury, 
the  city  is  liable,  under  the  rule  announced  in  Dillon  on  ]\runiei- 
pal  Corporations,  fourth  edition,  section  974;  that,  if  the  duties 
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relate  to  the  exercise  of  corporate  powers  and  are  for  the  peculiar 
benefit  of  the  corporation  in  its  local  or  special  interest,  they 
(the  officers)  may  be  regarded  as  its  agents  or  servants,  and 
the  maxim  of  respondeat  superior  applies. 

But  it  does  not  necessarily  follow  that  the  duty  is  purely  a 
corporate  one  because  the  revenues  arising  from  the  provisions 
of  the  law  go  into  the  treasury  of  the  municipality.  It  is  in  the 
nature  of  a  police  regulation,  a  regulation  which  the  legislature 
had  a  right  to  make;  the  legislature  had  a  right,  also,  to  dis- 
tribute the  powers  of  the  government  in  ^^'^  the  enforcement 
of  its  public  policy,  to  constitute  the  different  municipalities 
enforcing  agencies,  and  to  distribute  the  revenues  as  it  saw  fit. 
It  would  certainly  not  be  an  unreasonable  act  on  the  part  of  the 
legislature  to  place  the  revenues  arising  from  the  law  in  the 
treasury  of  the  municipality  collecting  them.  And  it  cannot 
be  disputed  that  the  state,  under  its  police  power,  has  the  right, 
in  the  absence  of  constitutional  limitations  or  inhibition,  to 
subject  all  occupations  to  a  reasonable  regulation  where  such 
regulation  is  required  for  the  public  welfare.  The  bicycle  ig 
a  comparatively  modern  invention,  and  legislation  in  regard 
to  it  has  been  limited.  Still  it  has  been  established  by  judicial 
decision  that,  so  far  as  its  use  on  the  highways  is  concerned,  it 
is  to  be  regarded  as  a  carriage  or  vehicle  and  subject  to  the 
burdens  as  other  vehicles :  4  Ency.  of  Law,  2d  ed.,  16,  and 
cases  cited.  The  use  of  vehicles  on  public  highways  is  a  subject 
of  police  regulation :  22  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  929. 

In  any  event,  common  observation  would  determine  the  fact 
that  tbe  bicycle,  with  its  capacity  for  extreme  speed,  its  liability 
on  that  account  to  injure  pedestrians  who  might  come  in  con- 
tact with  it,  as  well  as  the  riders  themselves,  is  a  particularlv 
suggestive  subject  for  the  public  legislation;  and  the  legislature 
of  ibis  state,  recognizing  such  necessity,  passed  a  law  found 
in  tlio  Laws  of  1899  at  page  41,  authorizing  and  empowering 
cities  of  tbe  first,  second,  third,  and  fourth  classes  to  regulate 
and  license  by  ordinance  the  riding  of  bicycles,  to  construct  and 
regulate  ibe  use  of  bicycle  paths  and  roadways,  prohibiting  the 
ini])ro])or  use  of  such  paths  and  roadways,  and  providing  a 
penalty  and  declaring  an  emergency.  This  law  authorizes  the 
cities  to  establish  and  collect  reasonable  license  fees  from  all 
persons  riding  bicycles,  and  to  enforce  the  payment  thereof  by 
reasonable  '^"^  fines  and  penalties,  and  make  provision  for  the 
distribution  of  the  funds  arising  from  such  licenses.  So  that 
it  will  be  seen  that  the  ordinance  was  enacted  in  conformity  with 
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the  express  policy  of  the  legislature  in  relation  to  controlling 
bicycles. 

Nor  could  Mr.  Dillon,  in  the  quotation  relied  upon  by  ap- 
pellant, have  had  in  view  the  kind  of  case  under  discussion 
here;  for,  after  a  discussion  of  the  o;eneral  principles  relating 
to  the  liability  of  towns  for  the  action  of  its  officers,  he  con- 
tinues, in  section  975,  as  follows:  "Agreeably  to  the  principles 
just  mentioned,  police  officers  appointed  by  a  city  are  not  its 
agents  or  servants,  so  as  to  render  it  responsible  for  their  un- 
lawful or  negligent  acts  in  the  discharge  of  their  duties;  and, 
accordingly,  a  city  is  not  liable  for  an  assault  and  battery  com- 
mitted by  its  police  officers,  though  done  in  an  attempt  to  en- 
force an  ordinance  of  the  city;  or  for  an  arrest  made  by  them 

which  is  illegal  for  want  of  a  warrant,  or  for  other  cause 

So.  on  the  same  principle,  a  person  who  suffers  personal  injury 
while  aiding  the  police  officers  of  a  city,  at  their  request,  in  ar- 
resting disturbers  of  the  public  peace  under  a  valid  ordinance, 
has  no  remedy  against  the  city.  The  municipal  corporation  in 
all  these  and  the  like  cases  represents  the  state  or  the  pi;blic; 
the  police  officers  are  not  the  servants  of  the  corporation;  the 
principle  of  respondeat  superior  does  not  apply,  and  the  cor- 
poration is  not  liable  unless  by  virtue  of  a  statute  expressly  cre- 
ating the  liability." 

While  the  case  of  McGraw  v.  Marion,  98  Ivy.  673,  34  S.  W. 
18,  seems  to  lay  down  a  different  doctrine,  holding  that  a  mu- 
nicipal corporation  is  answerable  for  the  damage  done  to  any 
person  by  its  officers  in  enforcing  an  unconstitutional  ordinance 
or  by-law  enacted  for  the  sole  benefit  of  the  corporation  or  its 
citizens — the  ordinance  in  question  being  one  requiring  all  tran- 
sient persons  to  pay  a  license  tax  for  the  privilege  of  *^*®  selling 
goods  or  merchandise  of  any  kind  at  auction — and  while  a  few 
cases  have  followed  tbe  doctrine  announced  in  that  case,  yet 
the  saine  court  in  Taylor  v.  Owensboro,  98  Ivy.  271,  56  Am.  St. 
Rep.  361,  32  S.  W.  948,  held  that  a  municipal  corporation  was 
not  lialjle  for  the  acts  of  its  officers  in  enforcing  the  penal  or 
criminal  laws  of  the  commonwealth,  or  in  enforcing  penal  or- 
dinances of  tlie  city;  and  that  nnmicipal  officers,  while  engaged 
in  duties  relating  to  the  public  safety  and  in  the  maintenance  of 
pul)lic  order,  are  the  servants  of  the  commonwealth.  So  that 
the  court  in  tlie  case  of  ]\rcGraw  v.  ]\larion.  98  Kv.  673.  34  S. 
W.  18,  must  evidently  have  concluded  that  the  imposition  of 
a  licen;;e  tax  on  transient  persons  was  not  in  accordance  with 
any  provision  of  the  general  law,  but  for  the  sole  and  special 
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benefit  of  the  city.  The  difficulty  in  discriminating  the  cases 
on  any  reasonable  theory,  however,  arises  from  the  fact  that 
the  court  in  the  case  of  Taylor  v.  Owensboro,  98  Ky,  271,  56 
Am.  St.  Rep.  361,  32  S.  W.  849,  states  that  while  the  ordinance 
under  which  the  arrest  purported  to  be  made  was  void,  the 
arrest  was  held  to  be  autliorized  by  a  state  statute;  but  says 
that  the  absence  of  the  statute  would  have  made  no  difference, 
for  tlie  reason  that  municipal  corporations  are  auxiliaries  of  the 
state  government;  that  the  officers  charged  with  keeping  the 
peace  are  officers  of  the  commonwealth,  and  a  breach  of  the 
peace  is  an  offense  against  the  commonwealth,  so  that  a  munic- 
ipal corporation  is  not  liable  for  the  acts  of  its  officers  in  mak- 
ing a  reasonable  arrest  for  such  breach.  But  whether  or  not 
tliere  was  any  legitimate  distinction  that  could  have  been  drawn 
between  the  cases,  both  of  them  arising  out  of  the  police  power 
of  the  state,  it  seems  to  us  that  the  great  weight  of  authority 
supports  the  first  announcement  of  the  Kentucky  court  as  made 
in  Taylor  v.  Owensboro,  98  Kv.  271,  56  Am.  St.  Rep.  361,  32 
S.  W."849. 

"Wliile  there  are  some  courts  which  follow  the  rule  announced 
•*•>»  in  McGraw  v.  l\rarion.  98  T\y.  673.  34  S.  W.  18,  no  court 
that  we  know  of  lias  held  the  municipality  liable  in  a  case 
exactly  like  the  one  at  bar,  where  the  question  came  up  squarely 
as  to  whether  or  not  a  policeman,  in  making  an  arrest  under  an 
illegal  orflinance  or  warrant,  was  the  agent  of  the  city.  There 
are  many  cases  directly  to  thn  contrary,  and  sustaining  the  doc- 
trine announced  by  section  975  of  Dillon  on  Municipal  Corpora- 
tions. 

In  Trammoll  v.  Russellville,  34  Ark.  105,  36  Am.  Rep.  1, 
a  case  of  enforcing  illegal  ordinances,  it  was  held  that,  for  acts 
(lone  by  police  officers  in  tbcir  public  capacitv  and  in  discharge 
of  their  duties  to  the  public,  cities  and  towns  incurred  no  lia- 
bility to  persons  who  may  be  injured  by  them;  that  neither 
for  the  act  of  the  council  in  passing  an  illegal  ordinance,  nor 
*'vr  that  of  the  inayor  in  issuing  a  warrant  for  the  arrest  of  any 
per-on  for  it>;  violation,  nor  for  that  of  the  marshal  in  arresting 
the  olTender  under  it.  i?  a  town  liable  to  him.  Tn  Tindley  v. 
Salem,  137  ^la^s.  171,  50  Am.  Rep.  289,  it  was  held  that  a  city 
which  undertakes  the  celebration  of  a  holiday  under  the  author- 
ity of  the  public  statutes,  exclusively  for  the  gratuitous  amuse- 
ment of  the  public,  is  not  liable  to  an  action  by  one  who  sus- 
tains personal  injuries  through  the  negligence  of  servants  of  the 
city  in  discharging  fireworks  for  the  purpose  of  the  celebration. 
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After  discussing  a  certain  class  of  cases  where  the  city  was 
liable  for  the  action  of  its  servants,  the  court  says : 

"Easily  distinguishable  from  these  are  the  cases  where  the 
city  or  town  is  exonerated  from  liability,  on  the  ground  that  the 
wrongful  act  complained  of  is  not  its  act,  but  the  act  of  persons 
who  are  deemed  to  be  public  officers,  existing  under  independent 
provisions  of  the  law;  officers  who,  though  appointed  and  paid 
by  the  city  or  town,  and  though  perhaps  its  agents  or  servants 
for  other  purposes,  are  yet  held  not  to  sustain  this  relation  in 
respect  to  the  particular  ^^^  act  in  question — as,  for  example, 
members  of  a  fire  department." 

It  may  be  said  here  that  this  court  held  in  Lawson  v.  Seattle, 
6  Wash.  184,  33  Pac.  317,  that  the  city  was  not  liable  for  the 
negligence  of  officers  of  a  fire  department.  In  Worley  v.  Co- 
lumbia, 88  Mo.  106,  it  was  held  that  police  officers  of  a  town, 
engaged  in  enforcing  its  police  regulations,  are  not  regarded  as 
officers  of  the  town,  in  its  corporate  capacity,  and  the  town  is 
not  liable  for  acts  done  by  them  while  so  engaged.  This  was 
an  action  for  false  imprisonment,  and  in  its  facts  was  paral- 
lel in  principle  with  the  case  at  bar.  The  court,  in  discussing 
the  action  of  the  officers  in  enforcing  the  police  regulation,  said: 
"When  so  acting,  their  duties  are  of  a  public  character;  their 
acts  are  in  the  interest  of  civil  government  and  of  the  public, 
and  they  are  not,  when  acting  in  that  behalf,  the  servants  of 
the  town  or  city,  in  its  corporate  capacity.  The  relations  of 
principal  and  agent  do  not  then  exist,  and  the  town  is  not  liable 
for  their  said  acts  in  that  behalf." 

In  Nisbet  v.  Atlanta,  97  Ga.  6o0,  25  S.  E.  173,  where  the 
death  of  one  convicted  in  a  corporation  court,  and  sentenced  to 
work  upon  the  public  streets,  was  occasioned  by  the  negligence 
on  the  part  of  the  foreman  who  had  been  placed  by  the  munici- 
pal authorities  in  charge  thereof,  the  court  said :  "The  question 
involved  in  this  case  has  been  too  often  passed  upon  by  this 
court  to  require  further  elaboration.  Xeitlier  the  law  of  master 
and  servant  nor  the  doctrine  of  respondeat  superior  applies 
in  a  case  where  a  prisoner  undergoing  punishment  for  the  vio- 
lation of  a  municipal  ordinance  is  injured  or  killod  in  conse- 
quence of  the  negligence  or  misconduct  of  the  officer  having  the 
custody  01'  control  of  such  prisoner.  This  is  true  because,  in 
such  matters,  the  municipal  corporation  is  exercising  ,gov(>rn- 
mental  powers  and  discharging  governmental  duties,  in  '*<'-  the 
course  of  which  it,  of  necessity,  employs  the  services  of  the 
officer  in  question":  Citing  Wilson  v.  Mayor,  88  Ga.  155,  It 
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S.  E.  710 ;  Love  v.  Atlanta,  95  Ga.  129,  51  Am.  St.  Eep.  64, 
22  S.  E.  29. 

In  Bartlett  v.  Columbus,  101  Ga.  300,  28  S.  E.  599,  it  was 
held  thai  a  municipal  corporation  is  not  liable  in  an  action  for 
false  imprisonment  for  damages  alleged  to  have  been  occasioned 
to  the  plaintiff  by  reason  of  his  imprisonment  under  a  judg- 
ment rendered  against  him  by  a  municipal  court  for  the  viola- 
tion of  an  ordinance,  and  that  this  was  true  though  such  judg- 
ment may  have  been  irregular,  erroneous,  or  even  void. 

"The  passage  of  the  ordinance,"  said  tlie  court,  "by  the  city 
council  of  Columbus,  for  the  alleged  violation  of  Avhich  the 
plaintiff  in  error  was  tried,  convicted,  and  imprisoned,  was  an 
exercise  of  the  legislative  power,  and  his  trial  and  sentence  by 
the  recorder  was  an  exercise  of  the  judicial  power  conferred 
by  the  state  upon  the  municipal  corporation.  It  is  well  settled 
that  for  errors  of  judgment  committed  in  the  exercise  of  either 
of  these  powers  a  municipal  corporation  is  not  liable  in  dam- 
ages." 

This  applies  to  the  action  of  the  city  in  passing  the  illegal 
ordinance  under  discussion  in  this  case,  and  upon  that  question 
it  is  said  by  Cooley  on  Torts,  page  408:  "Whenever,  therefore, 
tlie  state  confers  judicial  powers  upon  an  individual,  it  confers 
them  with  full  immunity  from  private  suit;  in  effect,  the  state 
says  to  tlie  officer  that  these  duties  are  confided  to  his  judirment; 
that  he  is  to  exercise  his  judgment  fully,  freely,  and  without 
favor,  and  he  may  exercise  it  without  fear;  that  the  duties  con- 
cern individuals,  but  they  concern  more  esjiceially  the  welfare 
of  tlio  state,  and  the  peace  and  happiness  of  society;  that  if 
lie  shall  fail  in  the  faithful  discharge  of  them  he  shall  be  called 
to  account  as  a  criminal ;  but  that  in  order  that  lie  may  not  be 
annoyed,  distur1)ed,  and  impeded  in  the  performance  of  tlieso 
high  functions,  a  dissatisfied  individual  ^^^  shall  not  bo 
suflVi'ed  to  call  in  question  his  official  action  in  a  suit  for  dam- 
age.." 

The  same  might  be  said  with  reference  to  tlie  executive  duties 
of  a  ])oliee  ollieer,  and  of  the  liability  of  tlie  corporation  en- 
forcing what  it  deems  to  Ijc  the  law  tlirougli  tiie  medium  (>f  such 
riflicers.  If  for  every  miscarriage  of  a  prosecution  by  reason 
rif  some  unc-onstit utional  provision  in  the  law.  criminals  who 
Were  guilty  of  viohitinu^  the  law  on  the  merits  could  get  redress 
in  damages  against  either  the  officer  or  the  municipality,  there 
would  be  a  timidity  in  enforcing  the  law  wliich  would  tend  to 
pai'alyzG  the  administration  of  justice. 
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In  McFadin  v.  San  Antonio,  22  Tex.  Civ.  App.  140,  54  S, 
W.  48,  it  was  held  that  since  a  city,  in  the  enactment  of  an 
ordinance  against  suspicious  characters,  acts  in  its  governmen- 
tal capacity  and  in  the  exercise  of  its  police  powers,  it  will  not 
be  liable  for  damages  to  the  reputation  of  one  arrested,  fined, 
and  imprisoned  under  such  an  ordinance,  even  though  the  or- 
dinance be  void;  and  that  the  motives  of  the  mayor  and  city 
council  in  enacting  the  ordinances  could  have  no  effect  upon  the 
rule:  Citing  Easterly  v.  Irwin,  99  Iowa,  694,  68  K  W.  919; 
^ew  Orleans  v.  Kerr,  50  La.  Ann.  314,  69  Am.  St.  Eep.  442, 
23  South.  384,  and  many  other  cases  cited  in  support  of  the 
rule  announ(>ed. 

In  Caldwell  v.  Prunelle,  57  Kan.  511,  46  Pac.  949,  an  action 
for  false  imprisonment,  the  court  said :  "It  is  well  settled  that 
cities  are  not  liable  in  an  action  for  false  imprisonment  for  the 
acts  of  their  officers  while  enforcing  invalid  ordinances,  or  for 
other  illegal  or  unauthorized  acts.  The  provision  in  question 
is  a  police  regulation,  and  the  officers  in  enforcing  the  same 
were  exercising  a  public  and  governmental  function." 

A  town  ordinance  enacted  under  statutory  authority  there- 
for, prohibiting  transients  or  peddlers  from  selling  '^^'^  their 
wares  therein  until  they  shall  have  procured  a  license  therefor, 
is  a  police  regulation,  and  the  town  is  not  liable  for  an  arrest 
and  imprisonment  for  an  alleged  violation  thereof,  even  though 
the  ordinance  be  invalid  for  any  reason,  though  the  injured 
party  is,  in  fact,  innocent  of  the  charge,  and  though  the  city 
authorities  directed  the  arrest  for  the  purpose  of  protecting 
resident  merchants  from  competition :  Easterly  v.  Irwin,  90 
Iowa,  694,  68  X.  W.  919. 

In  Buttrick  v.  Lowell.  1  Allen.  172.  79  Am.  Dec.  721,  it 
was  decided  that  a  citv  was  not  liable  for  an  a=sault  and 
battery  committed  by  its  police  officers,  even  tliougli  it  was 
done  in  an  attempt  to  enforce  an  ordinance  oL'  tlie  city;  and, 
a?  bearing  upon  the  question  raised  in  the  case  at  bar  that 
the  action  was  ratified  by  the  city  thi'ougli  the  prosecution 
of  tlie  ease  by  the  city  attorney,  it  was  held  in  the  case  just 
cited  thjit  the  action  of  a  city  in  autliorizing  and  eniplov- 
ing  its  solicitor  to  appear  and  defend  an  action  bronglit 
against  its  police  offiicers  for  an  assault  and  battery  l)y  tliem, 
does  not  make  the  city  liable  to  pay  damages  for  the  assault 
and  battery.  An  action  of  tort  cannot  be  maintained 
against  a  town  for  t1ie  acts  of  its  assessors  and  collectors 
in  assessing   and    levying   a    poll   tax   upon    a    person   not    an 
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inhabitant  thereof,  even  if  the  assessors  act  with  integiity 
and  fidelity,  and  are  therefore  by  the  general  statutes  not 
themselves   liable  to   an  action:  Alger    v.    Easton,    119    Mass. 

Trcscott  V.  Waterloo,  26  Fed.  592,  like  the  case  at  bar, 
was  for  imprisonment  under  a  void  ordinance,  and  it  was 
held  that  a  party  who  had  been  arrested  for  the  violation 
of  an  unconstitutional  municipal  ordinance  requiring  a 
license  fee  to  be  paid  by  nonresident  peddlers,  and,  on  con- 
viction, has  served  out  his  fine  in  prison,  cannot  maintain  an 
action  against  the  municipal  corporation. 

405  In  Town  of  Laurel  v.  Blue,  1  Ind.  App.  128,  27  N.  E. 
301,  it  was  held  that  a  town  is  not  responsible  for  an  un- 
lawful arrest  by  the  town  marslial,  since  in  making  arrests  he 
is  acting  for  the  public,  and  is  not  the  agent  of  the  town;  citing 
Lafayette  v.  Timberlake,  88  Ind.  330,  where,  in  discussin^g  a 
similar  question,  Elliott,  J.,  said:  "Officers  appointed  to  execute 
the  laws  and  ordinances  are  not  agents  engaged  in  corporate 
duties,  but  are  public  officers,  appointed  at  the  command  of 
tlie  legislature  by  the  corporation  authorities.  There  is  no 
more  reason  for  holding  cities  responsible  for  the  wrongs  of 
police  officers  than  there  is  for  liokling  counties  or  townships 
res])onsible  for  the  torts  of  sheriffs  and  constables.'^  See,  also, 
Faulkner  v.  Aurora,  85  Ind.  130,  4-i  Am.  Eop.  1;  City  of 
Anderson  v.  East,  117  Ind.  126,  10  Am.  St.  Kcp.  35.  19  N".  E. 
726. 

Under  the  great  weight  of  authority,  we  think  the  court  did 
not  err  in  sustaining  the  demurrer  to  the  complaint.  The 
judgment  is  tberefore  affirmed. 

Fullerton,  C.  J.,  and  Hadloy,  Anders  and  Mount,  JJ.,  con- 
cur. 


MiDii'-ipal  Corporations  are  not  liable  for  failure  to  exercise,  or  for 
errors  in  exercising,  their  legislative  or  judicial  powers;  but  tliey  are 
liable  for  neglect  to  perform,  or  for  improper  or  unskillful  perform- 
ance, of  tlieir  ministerial  duties:  Mayor  etc.  of  Dalton  v.  Wilson, 
118  Ga.  100,  4-1  S.  E.  830,  9S  Am.  St.  Kep.  101,  and  cases  cited  in  tlie 
cross-reference  note  tliereto.  See  the  discussion  of  this  question  in 
the  monographic  note  to  Goddard  v.  Harpswell,  30  Am,  St.  Eep.  376- 
403.  A  reference  to  page  405  of  this  note  will  show  that  a  city  is 
not  answeralde  for  the  acts  of  its  officers  or  agents  in  enforcing  a 
void  ordinance. 

liiri/vlcs  and  their  use  upon  the  streets  are  a  proper  suljject  of 
municipal  regulation:  Gagnier  v.  J'argo,  11  N.  Dak.  73,  SS  N.  W. 
]fi:',n,  95  Am.  St.  Kep.  705,  and  cases  cited  in  the  cross-reference  note 
thereto. 
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THOMAS  V.  PEICE. 

133  Wash.  459,  74  Pac.  563.] 

PLEADING  DEFENSES — Statute  of  Limitations. — The  stat- 
ute of  limitations  is  not  an  unconscionable  defense,  and  its  allowance 
by  amended  pleading  is  not  to  be   discriiBinated  against,     (p.   962.) 

PLEADINGS — Amendment — Statute  of  Limitations. — It  is  not 
error  to  permit  at  the  trial  an  amendment  pleading  the  statute  of 
limitations,  if  the  defendant  is  not  surprised  thereby,  and  makes  no 
application  for  a  continuance   of  the  case.     (p.  963.) 

A.  Mimter,  for  the  appellant. 

E.  C.  Macdonald,  for  the  respondents. 

4^<*  DUNBAR,  J,  This  is  an  action  on  a  promissory  note 
given  by  defendant  to  plaintiffs  on  September  38,  1901,  for 
seven  hundred  dollars,  payable  thirty  days  after  date.  De- 
fendant denied  plaintiffs'  ownership  of  said  note,  and  also 
pleaded  by  way  of  counterclaim  the  ownership  of  a  note  made 
by  plaintiffs  severally  and  jointly  with  one  J.  E.  McGinnis  on 
February  13,  1903,  bearing  interest  at  the  rate  of  five  per  cent 
per  month,  payable  to  the  order  of  Gr.  M.  Nethercutt,  and  on 
July  30,  1901,  sold  and  assigned  by  said  Nethercutt  to  de- 
fendant, on  which  note  certain  payments  were  in  the  answer 
alleged  to  have  been  made,  and  on  which,  at  the  time  of  the 
commencement  of  this  action,  there  was  due  a  balance  of  one 
hundred  and  forty-nine  dollars  and  eighty-five  cents  in  excess 
of  the  note  owned  by  plaintiffs,  for  which  amount  defendant 
asks  judgment. 

"^^^  Upon  the  trial,  plaintiffs  proved  the  execution  of  their 
note  by  defendant,  and  ovniership  thereof  by  plaintiffs, 
anrl  rested.  After  the  introduction  of  the  note  which  was 
]':eaded  as  a  counterclaim,  plaintiffs  asked  permission  to 
amend  tlieir  reply  by  pleading  the  statute  of  limitations 
against  the  note  set  out  in  the  cross-complaint.  This  per- 
mission was  granted  over  the  defendant's  objection.  The 
cause  went  to  trial;  proof  to  the  satisfaction  of  the  jury 
was  made  that  the  last  payment,  which  would  have  prevented 
the  statute  of  limitations  from  running,  was  not  made  as  a 
pa}TTient  on  the  nofo.  but  was  a  payment  for  notarial  services. 
The  jury  brought  in  a  verdict  for  plaintiffs,  and,  after  de- 
fendant's motion  for  a  new  trial  had  been  overruled,  judgment 
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was  rendered  against  defendant,  from  which  judgment  this  ap- 
peal is  taken;  and  the  only  error  assigned  is  that  the  court 
erred  in  permitting  the  amendment  to  the  reply  by  pleading 
the  statute  of  limitations  at  the  time  such  permission  was 
given. 

Great  latitude  in  the  amendment  of  pleadings  is  conferred 
upon  the  trial  court  by  the  statute,  and  the  appellate  courts 
in  all  jurisdictions  have  been  liberal  in  construing  this  power. 
It  is  claimed  by  the  appellant  that  one  of  the  well-defined  limi- 
tations is  that  there  must  not  be  an  entire  departure  from  the 
original  cause  of  action  and  defense,  and  that  it  must  be  done 
in  furtherance  of  justice.  The  basis  of  appellant's  contention, 
and  the  only  ground  upon  which  it  can  be  sustained,  is  that 
the  statute  of  limitations  is  an  unconscionable  defense.  But, 
in  accordance  with  the  weight  of  authority,  this  court  has  held 
that  it  is  a  defense  which  litigants  have  a  right  to  plead,  and 
that  in  the  trial  of  a  cause  it  should  not  be  discriminated 
against,  but  should  be  treated  as  any  other  defense.  In 
Morgan  v.  Morgan,  10  Wash.  99,  38  Pac.  1054,  it  was  "^^^  held 
not  an  abuse  of  discretion  for  the  court,  after  a  hearing  of  tlio 
cause,  to  allow  an  amendment  correcting  a  mistake,  although 
the  equities  of  the  case  might  have  been  in  favor  of  the  plain- 
tiff. This  court,  after  stating  the  ground  of  appellant's  con- 
tention— that  it  was  an  abuse  of  discretion  to  permit  the  amend- 
ment, and  that  amendments  should  only  be  allowed  in  aid  of 
justice,  not  of  injustice — said:  '^A  number  of  authorities  are 
cited  as  sustaining  the  proposition  that  the  amendment  should 
not  have  been  permitted.     But  we  think  that  the  action  of  the 

lower   court    was    right   in    the     premises Under    the 

weight  of  the  authorities,  the  vstatute  of  limitations  is  not  now, 
at  least,  (generally  regarded  as  an  unconscionable  defense.  We 
regard  this  as  so  well  settled  that  we  deem  a  citation  of 
of  many  authorities  unnecessary,  but  refer  to  Wood  v.  Car- 
penter, 101  U.  S.  135,"  where  that  court  vigorously  laid  down 
the  rule  that  statutes  of  limitations  are  vital  to  the  welfare  of 
society  and  are  favored  in  the  law,  giving  cogent  reasons  for 
snch  announcements;  citing  also  Barnett  v.  Meyer,  10  ITun, 
109,  where  the  court  said :  "Whatever  may  have  been  the  earlier 
doctrine  on  the  subject  of  what  are  called  unconscionable  de- 
fenses, it  no  longer  prevails.  The  rules  which  govern  amend- 
ments are  now  to  be  regarded  without  reference  to  the  character 
of  the  defense/* 
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The  same  rule  was  announced  in  Roche  v.  Spokane  County, 
22  Wash.  121,  60  Pac.  59,  where  the  trial  court  permitted  the 
defendant  to  file  a  special  demurrer  raising  the  defense  of  the 
statute  of  limitations,  after  a  general  demurrer  had  been  over- 
ruled and  after  the  same  defense  had  been,  on  motion,  stricken 
from  defendant's  answer.  Also  McClaine  v.  Fairchild,  23 
Wash.  758,  63  Pac.  517,  where  the  court,  after  stating  the 
contention  of  the  appellant  *^^  that  it  was  particularly  in- 
sisted that  the  plea  of  the  statute  of  limitations  was  not  viewed 
favorably,  said :  "But  such  view  of  the  statute  of  limitations  is 
not  now,  we  think,  usual  or  supported  by  the  weight  of  author- 
ity"; citing  with  approval  Morgan  v.  Morgan,  10  Wash.  99, 
38  Pac.  1051,  and  the  cases  cited  therein;  and  also  13  Ency. 
of  PI.  &  Pr.  209,  where  it  is  said :  "Although  according  to  some 
authcrities  the  plea  of  limitation  is  classed  among  thos:?  not 
deemed  meritorious,  yet  the  statute  of  limitations  is  not  now 
generally  regarded  as  an  unconscionable  defense." 

There  is  no  claim  that  the  defendant  was  surprised  by  the 
proffer  of  this  plea,  and,  in  any  event,  no  motion  was  made  for 
a  continuance,  and  we  held  in  Daly  v.  Everett  Pulp  etc.  Co., 
31  Wash.  252,  71  Pac.  1014,  that  an  action  of  the  court  in 
allowing,  on  an  oral  motion,  an  amendment  to  a  pleading  on 
the  date  of  a  trial,  without  an  affidavit  showing  a  good  cause 
therefor,  and  without  notice  to  the  adverse  party,  was  not  re- 
versible error,  under  the  provisions  of  the  statute  authorizing 
the  court  to  allow  amendments  to  pleadings  where  the  record 
did  not  show  that  he  was  injured  by  the  amendment  and  unpre- 
pared with  testimony  to  meet  the  issue  tliGrcl)y  tendered.  The 
court,  after  citing  the  case  of  Barnes  v.  Packwood,  10  Wash. 
50,  38  Pac.  857 — where  the  court  permitted  a  fourth  answer  to 
be  filed,  and  where  this  court  had  said  that  "the  court  having 
such  a  large  discretion,  under  our  law  and  practice,  in  matters 
of  amendments,  we  do  not  think  we  would  be  justified  in  re- 
versing the  case  for  this  reason" — proceeds  to  say :  "The  record 
does  not  disclose  any  claim  on  the  part  of  appellant  that  he 
was  really  injured  by  the  amendment,  and  unprepared  with 
testimony  to  meet  any  issue  tendered  thereby.  Xo  application 
for  continuance  of  the  trial  on  *^*  the  ground  of  surprise  or 
inability  to  produce  testimony  is  shown.  If  such  had  been 
made  to  appear,  no  doubt  the  trial  court  would  have  granted 
the  amendm.ent  upon  such  terms  as  would  have  fully  protected 
any  rights  shown  to  be  jeopardized  by  permitting  the  amend- 
ment at  that  time." 
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What  was  said  there  may  be  appropriately  applied  to  this 
case.  No  prejudicial  error  appearing,  the  judgment  is  af- 
firmed. 

Fullerton,  C.  J.,  and  Hadley,  Mount  and  Anders,  JJ.,  con- 
cur. 


An  Amendment  to  a  pleading  setting  up  the  defense  of  the  statute 
of  limitations  will  not  be  allowed,  unless  it  will  further  the  ends 
of  justice:  Cooke  v.  Spears,  2  Cal.  409,  56  Am.  Dec.  348.  A  court  does 
not  err  in  refusing  permission  to  sot  up  the  statute  after  answering 
to  the  merits:  Stuart  v.  Lander,  16  Cal.  372,  76  Am.  Dec.  538; 
Kipiey  v.  Davis,  15  Mich.  75,  90  Am.  Dec.  262. 


HEALY  LUMBER  COMPANY  v.  MORRIS. 

[33  Wash.  490,  74  Pac.  681.] 

CONSTITUTIONAL  LAW— Eminent  Domain.— A  statute 
granting  to  the  owner  of  timber  lands  the  right  to  condemn  a  right 
of  way  over  private  property  for  logging  roads  and  lumbering  pur-, 
poses  is  in  violation  of  a  constitutional  provision  prohibiting  the 
taking  of  private  proporty  for  n   private  u>e,  niid   void.      (p.  9(57.) 

CONSTITUTIONAL  LAW. — Courts  Cannot  Invade  the  prov- 
ince of  the  law-making  power  of  the  government,  and  intrude  into 
their  <locrees  their  opinion  on  questions  of  public  policy,  but  their 
duty  is  to  strictly  recognize  legal  limitations  and  contine  themselves 
to  the  narrowor  duties  of  interpretation   and   construction,      (p.  967.) 

EMINENT  DOMAIN — Public  Use — Judicial  Question. — A  con- 
stitutional provision  that  the  question  in  condemnation  proceedings 
wliother  the  use  to  which  the  property  is  to  be  put  is  public  or  not 
shall  be  a  judicial  question  releases  the  courts  from  giving  any  weight 
to  the  fact  that  the  legislature  has  pronounced  a  certain  use  a  public 
use.  The  determination  of  that  question  is  solely  with  the  courts.' 
(p.  968.) 

EMINENT  DOMAIN — Public  Use — Public  Benefit. — A  pub- 
lic use,  to  authorize  the  exercise  of  the  right  of  eminent  domain, 
must  be  either  a  use  by  the  public  or  by  some  agency,  wliifh  is 
quasi  public,  and  not  simply  a  use  which  may  incidentally  or  indi- 
rectly promote  the  public  interest  or  the  general  prosperity  of  tho 
state'.      Cp.   97.". ■) 

EMINENT  DOMAIN — Way  of  Necessity. — Constitutional  au- 
thority to  afquiro  a  private  way  of  necessity  over  land  docs  not 
authorize  a  lariil  owner  to  condemn  a  right  of  way  over  the  land  of 
a     strang<?r  for  a  logging  road  and  lumbering  purposes,      (p.  975.) 

Preston.  Carr    &    Gilnian  and    Iloyt    &    Height,  for  tlie  ap- 
pellants. 

W.  S.  Fulton  and  V.  II.  Faben,  for  the  respondent. 


Dec.  1903.]        Healy  Lumber  Co.  v.  Morris.  965 

'*^®  DUNPAE,  J.  This  is  an  action  brought  by  appellant  to 
condemn  land  and  waters  for  a  logging  road  and  waterway  in 
King  county.  A  demurrer  to  the  complaint  was  sustained, 
and,  the  plaintiff  electing  to  stand  on  its  complaint,  judgment 
was  rendered  for  the  defendants.  The  complaint  made  the 
necessary  allegations  to  bring  the  case  within  the  statute  which 
provides  for  the  condemnation  of  logging  roads  and  waterways. 
The  act  is  found  on  page  255  of  the  Laws  of  1899,  and  the  first 
section  thereof  is  as  follows: 

"Section  1.  Any  owner  or  owners  of  any  timbered  lands,  or 
timber,  desiring  to  cut  or  remove  the  same  to  a  point  wherein 
the  same  may  be  manufactured,  transported,  by  either  rail  or 
water,  driven,  rafted,  assorted,  boomed  or  shipped  for  lumber- 
ing purposes,  and  having  no  practical  route  for  a  road  or 
right  of  way  whereon  to  remove  or  haul  said  timber,  shall  have 
the  right  to  condemn,  as  hereinafter  provided,  a  right  of  way 
for  a  logging  road  or  chute,  stream,  or  watercourse  from  said 
lands  to  any  waters,  railroad,  logging  road  or  chute  or  public 
highway,  by  the  most  direct  and  feasible  route,  and  shall  have 
the  right  to  condemn  the  use  of  any  stream,  watercourse, 
slough,  pond  or  lake  together  with  sufficient  land  along  the 
bank  or  banks  thereof,  to  enable  the  driving,  rafting,  booming, 
or  handling  of  such  timber  for  the  removal  of  said  timber,  pro- 
vided that  proceedings  to  obtain  such  right  of  way  shall  con- 
form to  the  law  allowing  private  corporations  to  condemn  a 
right  of  way  in  this  state,  except  as  is  hereinafter  provided." 

Sections  2,  3,  4  and  5  provide  the  mode  of  procedure.  Sec- 
tions 7  and  9  are  as  follows: 

"Sec.  7.  Judgment  shall  be  entered  upon  said  verdict  or 
finding  appropriating  an  easement  upon  said  land  and  other 
property  for  said  right  of  way  for  the  purpose  only  of  logging 
or  removing  timber  from  the  land  set  forth  in  said  complaint; 
provided,  however,  that  any  one  or  more  persons  owning  or 
controlling  timber  land  or  timber  and  ^'^^  entitled  to  condemn 
such  riglit  of  way  under  the  provisions  of  this  act  may  join  as 
plaintiffs  in  such  action.  Any  person  condouining  such  right 
of  way  shall  have  the  exclusive  use  thereof  and  the  right  to  re- 
move therefrom  any  iniprovemonts  or  structures  placod  thereon, 
subject  to  the  right  of  any  other  person  or  persons  to  condemn 
said  logging  road,  chute,  stream,  watercourse  or  slough,  as 
herein  provided  ;  provided  further,  that  any  other  party  own- 
ing or  controUimr  timber  tributary  to  any  sncli  =tr'^am  or  watfr- 
course    condemned  as    aforesaid,  and    who  has  not  joined  in 
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such  condemnation,  may  have  the  right  to  use  the  same  upon 
paying  to  the  parties  owning  the  right  of  way  the  proper  pro- 
portion of  the  cost  of  such  improvement  and  the  expenses  of 
maintaining  the  same,  to  be  determined  hy  the  superior  court 
of  the  proper  county,  if  tlic  parties  cannot  agree. 

''Sec.  9.  "WTien  any  logging  road  or  chute,  stream  or  water- 
course, slough,  or  lake  shall  cease  to  have  been  used  for  one 
year,  any  party  interested  may  file  a  motion  in  such  action  and 
u])on  notice  to  the  owner  or  person  in  charge  of  such  timber. 
obtain  an  order  vacating  such  right  of  way,  unless  good  cause 
is  shown  why  such  logging  road  or  chute,  stream,  watercourse, 
slough,  pond,  or  lake  upon  such  condemned  right  of  way 
should  not  be  vacated.  Nothing  but  an  easement  can  be 
acquired  by  this  proceeding  and  no  interest  in  the  land  shall 
pass  by  the  decree  of  appropriation." 

The  demurrer  was  sustained  on  the  ground  that  the  act  was 
in  contravention  of  section  16,  article  1  of  the  constitution  of 
this  state,  which  provides  as  follows :  "Private  property  shall 
not  be  taken  for  private  use,  except  for  private  ways  of  neces- 
sity, and  for  drains,  flumes  or  ditches  on  or  across  the  lands  of 
others  for  agricultural,  domestic  or  sanitary  purposes.  No 
private  property  shall  be  taken  or  damaged  for  public  or  private 
use  without  just  compensation  having  been  first  made  or  paid 
into  court  for  the  owner,  and  no  right  of  way  shall  be  appro- 
priated to  the  use  of  any  corporation  other  than  municipal, 
until  full  compensation  therefor  be  first  made  in  money,  or 
ascertained  ^^*  and  paid  into  the  court  for  the  owner,  irre- 
spective of  any  l)enofit  from  any  improvement  proposed  by 
such  corporation,  which  compensation  shall  be  ascertained  by 
a  jury,  unless  a  jury  be  waived  as  in  other  civil  cases  in  courts 
of  record,  in  the  manner  prescrilied  by  law.  Whenever  an  at- 
tempt is  made  to  take  ]irivate  property  for  a  use  alleged  to  be 
pul)lic,  the  question  whether  the  contemplated  use  be  really 
public  shall  be  a  judicial  question,  and  determined  as  such 
witliout  regard  to  any  legislative  assertion  that  the  use  is  pub- 
lic," in  that  the  act  of  condemnation  did  not  provide  for  a  piil)lic 
use  of  the  land  condemned. 

This  case  pros'^nts  important  questions,  deserving  the  most 
serious  consi(ler;ition.  involving  as  it  does  the  representative 
interests  of  private  rights,  and  of  property  of  the  state  sought 
to  be  protected  and  fostororl  througli  the  exercise  of  the  high 
proro2'ative  of  sovorr'icrntv :  llio  foniior  boincr  giiarantood  bv  the 
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fundamental  law,  and  the  latter  being  a  subject  of  universal 
interest  and  concern.  Eminent  domain  is  the  right  or  power 
of  a  sovereign  state  to  appropriate  private  property.  Tliis 
right  is  generally  exercised  through  condemnation  proceedings, 
and  the  rights  of  the  individual  must  yield  to  the  superior 
rights  of  the  state  as  a  promoter  and  conservator  of  the  public 
welfare.  It  will  be  seen  that  the  vital  question  to  be  de- 
termined is  whether  the  statutory  proceedings  in  question 
secure  the  public  or  private  use  of  the  property  condemned. 

An  immense  number  of  authorities  have  been  cited  in  this 
case,  all  of  which  we  have  carefully  examined,  but  a  particular 
analysis  of  which  cannot  be  made  within  the  limits  of  a  reason- 
able opinion.  But,  from  the  research  we  have  made,  we  con- 
clude that  both  the  weight  of  authority  and  the  better  reasoning 
sustain  the  judgment  in  this  case;  that,  therefore,  the  statute 
in  question  is  in  contravention  ^^^  of  the  constitution,  and  that 
the  words  "public  use"  were  not  used  by  the  framers  of  the 
constitution  in  the  liberal  and,  it  seems  to  us,  somewhat  indis- 
criminate sense  which  is  contended  for  by  the  appellant. 

The  learned  attorneys  for  appellant  have  favored  the 
court  with  an  exhaustive  and  earnest  argument  in  their  brief, 
and  a  painstaking  showing  is  made  of  the  magnitude  of  the 
lumbering  business  and  interest  of  this  state,  and  the  effect 
that  it  presumably  has  upon  the  general  prosperity  of  the  com- 
monwealth, and  we  are  urged  to  announce  a  broad  and  states- 
manlike principle  in  determining  this  question,  and  one  which 
would  further  the  business  prosperity  of  the  state  rather  than 
one  wliich  would  hamper  and  retard  it.  But  the  court  cannot 
invade  the  province  of  the  law-making  powers  of  government, 
and  intrude  into  its  decrees  its  opinion  on  questions  of  public 
policy.  Its  duty  is  to  strictly  recognize  its  legal  limitations 
and  confine  itself  to  the  narrower  duties  of  interpretation  and 
construction.  The  main  arguments  in  the  brief,  powerful  as 
they  are,  would  have  been  more  appropriately  presented  to  the 
framers  of  the  constitution. 

!Many  of  the  cases  cited  by  the  appellaut  have  no  application 
to  this  case,  for  the  reason  that  they  are  from  states  having 
constitutions  with  different  provisions  from  ours  on  the  subjert 
of  eminent  domain.  An  examination  of  all  the  different  con- 
stitutions in  the  Union  shows  that  only  two  other  statos.  viz., 
Colorado  and  Missouri,  have  the  provision  of  our  ronstinitinTi 
that  "whenever  an  attempt  is  made  to  take  privato  proportv 
for  a  use  alleged  to  be  public,  the  question  whether  the  con- 
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tern  plated  use  be  really  public  shall  be  a  judicial  question  and 
determined  as  such,  without  regard  to  any  legislative  assertion 
that  the  use  is  public."  That  fact  eliminates  from  the  dis- 
cussion in  this  case  all  that  line  of  cases  which  hold  that  the 
fact  that  the  legislature  ^^^  has  either  pronounced  a  certain 
thing  a  public  use,  or  has  so  indicated  by  its  enactment,  by  con- 
ferring the  right  of  eminent  domain,  ought  to  have  great  weight 
wuth  the  court  in  construing  the  constitutionality  of  the  act; 
because  our  constitution  has  expressly  negatived  any  such  idea, 
evidently  deeming  it  necessary  to  place  a  restriction  upon  legis- 
lative sentiment  in  this  respect.  So  that,  under  the  provision 
of  our  constitution,  the  court  is  untrammcled  by  any  consider- 
ation due  to  legislative  assertion  or  enactment. 

Most  of  the  constitutions  have  limitations  upon  the  power 
of  the  state  to  condemn  private  property  except  for  public  use. 
A  good  many,  however,  have  left  in  the  state  just  such  powers 
as  it  had,  untrammeled  by  limitations,  and  cases  from  states 
where  is  no  limitation  on  legislative  enactment,  of  course,  are 
witliout  value  in  the  consideration  of  this  case.  The  first  few 
cases  cited  by  appellant,  commencing  with  the  citation  from 
Grotius,  simply  announce  the  undisputed  doctrine  that  the 
power  of  eminent  domain  is  inherent  in  sovereignty,  and  that 
tlie  property  of  the  subject  is  under  the  power  of 
eminent  domain  of  the  state  to  such  an  extent  tliat  the 
state  may  use  and  even  destroy  such  property  for  ends  of  public 
utility.  TTazen  v.  Essex  Co.,  12  Cush.  475,  is  not  in  point,  for 
the  announcement  of  the  court  in  that  case  was  that  in  deter- 
mining the  question  we  must  loi;)k  to  the  declared  purpose  of 
the  act,  and.  if  a  public  use  was  declared,  it  would  be  so  held, 
unless  it  manifestly  appeared  by  the  provisions  of  the  act  that 
they  could  have  no  tendency  to  advance  and  promote  such  pub- 
lic use.  So  tliat  with  a  preuiise  of  this  kind  it  can  readily  be 
seen  that  any  conclusion  reached  by  the  court  would  not  be 
valuable  in  determining  rights  under  a  constitution  like  ours. 
Talbot  V.  Hudson,  16  Gray,  417,  was  a  case  from  the  panic  state, 
and,  while  in  some  respects  its  reasoning  coincides  with  the 
apjH'llanfs  contention  in  relation  ^^^  to  the  property  of  the 
people  bonofited.  it  makes  the  following  announcement: 

"When  an  act  has  l)Con  ])assed  with  all  the  requisites  neces- 
sary to  give  it  tlie  force  of  a  binding  siatute,  it  must  he  re- 
garded as  valid,  unless  it  can  be  clearly  shown  to  be  in  conflict 
with  the  constitution.  It  is  theroforc  incumhont  on  those  who 
deny  the  validity  of  a  statute    to  show  that  it  is  a  plain  and 
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palpable  violation  of  constitutional  right."  And  this  statement, 
which  we  concede  is  ordinarily  a  proper  statement  of  the  law, 
is,  we  think,  not  applicable  under  the  provisions  of  our  statute, 
where  the  sole  question  at  issue,  viz.,  whether  or  not  the  con- 
templated use  be  really  public,  is  taken  by  special  enactment 
from  the  legislature  and  placed  within  the  discretion  of  the 
court.  Under  such  circumstances  the  case  comes  to  the  court 
without  any  presumption  one  way  or  the  other  on  the  subject 
of  public  use,  but  is  to  be  tried  by  the  court  like  any  other 
question  that  is  submitted  to  its  discretion.  In  support  of  his 
view  the  appellant  presents  the  following  quotation  from  Lewis 
on  Eminent  Domain,  section  1 : 

"It  embraces  all  cases  where,  by  authority  of  the  state  and 
for  the  public  good,  the  property  of  the  individual  is  taken, 
without  his  consent,  for  the  purpose  of  being  devoted  to  some 
particular  use,  either  by  the  state  itself  or  by  a  corporation, 
public  or  private,  or  by  a  private  citizen.  Apart  from  consti- 
tutional considerations,  it  is  not  essential,  in  order  to  constitute 
an  act  of  eminent  domain,  that  the  use  for  which  the  property 
is  taken  should  be  of  a  public  nature.  It  is  sufficient  that  the 
use  of  the  property  for  the  purpose  proposed  is  necessary  to  en- 
able individual  proprietors  to  cultivate  and  improve  their  land 
to  the  best  advantage,  or  to  develop  certain  natural  and  excep- 
tional resources  incident  thereto,  such  as  a  water  privilege  or 
a  mine.  In  such  cases  the  public  welfare  is  promoted,  though 
indirectly,  by  the  increased  prosperity  which  necessarily  results 
from  developing  the  natural  resources  of  the  country.'-' 

^^^  It  is  the  unlimited  use  of  the  power  of  eminent  domain 
of  which  Mr.  Lewis  was  speaking,  but  what  he  says  in  no  way 
aids  the  determination  of  this  question,  for  the  author,  con- 
tinuing in  the  same  section,  says :  *^^Doubtless  the  definitions 
which  restrict  eminent  domain  to  a  taking  for  public  use  have 
been  inspired  by  the  constitutional  provisions  wliicli  prevail  in 
the  United  States  and  impose  tliis  limitation  on  tlie  exercise  of 
the  power,''  the  limitation  being  that  the  taking  should  be  for 
a  public  use.  And  there  is  nothing  in  the  language  of  the 
author  by  which  we  can  conclude  that  the  cases  which  he  cites 
would  be  consiclored  a  taking  for  public  use. 

It  is  insisted  that  the  courts  have  sustained  the  taking  of 
property,  ostensibly  for  the  use  and  enjoyment  of  the  pro])erty 
by  the  public,  but  really  for  the  private  bonofit  of  one  or  more 
persons,  and  Lewis  v.  Washington.  5  Gratt.  2fi.^.  is  citorl.  This 
case  does  not  involve  the  constitutional  limitation!,  or  any  ques- 
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tion  of  the  power  of  eminent  domain,  but  is  a  construction  of 
the  power  of  the  county  court  under  the  law  to  establish  a  road, 
and  it  was  held  that  its  establishment  rested  within  the  dis- 
cretion of  the  court.  In  the  discussion  of  that  case  the  court 
laid  down  the  broad  doctrine  that  there  was  no  principle  upon 
wliich  the  wants  and  necessities  of  one  individual  must  he 
imperatively  rejected,  which  would  not  be  applicable  to  two 
or  three  or  a  dozen,  or  any  given  number  short  of  the  wbole  or 
the  greater  part  of  the  community,  a  doctrine  wliich,  of  course, 
could  not  be  s-ustained  if  it  were  applied  to  the  subject  of  emi- 
nent domain  under  our  constitutional  provisions.  The  other 
cases  cited  under  this  head  do  not  seem  to  us  to  be  important 
as  sustaining  either  view  of  this  controversy.  It  is  true  that 
condemnation  of  lands  for  a  cemetery  has  been  sustained,  and 
for  dikes  and  levees  for  draining  swamps,  ^^^  and  for  many 
purposes  of  like  character,  but  in  all  such  cases  there  was  more 
of  an  element  of  public  use  than  in  the  case  at  bar,  and  the 
■decisions  were  based  on  reasons  that  could  not  be  applied  to 
this  case. 

The  case  of  Xorth  Eiver  Boom  Co.  v.  Smith,  15  Wash.  438. 
45  Pac.  750,  is  somewhat  relied  upon  by  appellant,  from  the 
statement  therein  made  that  boom  companies  were  quasi  public 
corporations.  The  writer  of  this  opinion,  being  the  writer 
of  that,  feels  free  to  say  that  the  opinion  iiidulged 
in  statements  outside  of  the  issues  presented.  The  con- 
stitutional provision  in  question  was  not  under  consid- 
eration, the  question  being  on  the  construction  of  section  28, 
article  2,  of  the  constitution,  in  relation  to  special  legislation, 
and  no  authorities  were  cited  even  on  that  question.  But  a 
boom  company,  organized  under  the  laws  of  the  state  to  do  a 
carrying  business  for  the  public,  stands  on  a  different  footing 
from  a  private  logging  company  in  the  exclusive  prosecution 
of  its  own  private  business.  One  is,  to  a  certain  extent,  a  com- 
mon carrier  compelled  to  serve  thepublic.  while  upon  the  other, 
no  such  duties  are  imposed.  It  is  true  the  statute  provides: 
"'J'liat  any  otber  party  owning  or  controlling  timber  tributary 
to  any  such  stream  or  watercourse  condemned  as  aforesaid,  and 
who  lias  not  joined  in  such  condemnation,  may  have  the  right 
to  use  the  same  upon  paying  to  the  parties  owning  the  right 
of  way  the  proper  proportion  of  the  cost  of  such  improvement 
and  the  expense?  of  maintaining  the  same,  to  be  determined 
by  the  superior  court  of  the  proper  county,  if  the  parties  cannot 
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agree";  but  this  in  effect  only  increases  the  number  of  parties 
in  the  company  and  falls  far  short  of  imposing  a  public  duty. 
And,  in  any  event,  we  do  not  care  to  extend  the  doctrine  which 
"we  have  already  announced. 

It  must  be  conceded,  however,  that  there  are  quite  a 
*^^  number  of  decisions  to  the  effect  that  the  phrase  "public 
use"  should  be  construed  to  be  synonymous  with  public  benefit, 
and  that,  when  it  is  determined  that  the  use  is  of  great  benefit 
to  the  public  at  large,  condemnation  of  private  interests  should 
be  guaranteed,  even  though  the  use  is  not  by  the  state  or  through 
any  of  its  agencies.  One  of  the  most  prominent  and  direct 
decisions  thus  holding  is  Dayton  Gold  etc.  Min.  Co.  v.  Seawell, 
11  Xev.  394.  There  the  broad  doctrine  was  announced  that  any 
appropriation  of  private  property  under  the  right  of  eminent 
domain,  for  any  purpose  of  great  public  benefit,  interest,  or  ad- 
vantage to  the  community  is  a  taking  for  public  use,  the 
application  in  that  case  being  to  condemn  a  strip  of  land  in 
order  to  transport  the  wood,  lumber,  timbers,  and  other  ma- 
terials to  enable  it  to  conduct  and  carry  on  its  business  of  min- 
ing. The  law  granting  the  privilege  was  sustained  on  the 
ground  that  mining  was  one  of  the  leading  industries  of  the 
state,  and  the  principles  above  announced  were  applied.  This 
is,  in  substance,  the  contention  of  the  appellant  in  this  case. 

It  seems  to  us,  however,  that  this  is  the  announcement  of  a 
dangerous  doctrine,  tending  to  encroach  upon  private  rights 
which  tlie  constitution  has  attempted  to  safeguard,  and  to  ren- 
der such  rights  as  uncertain  and  varying  as  are  the  interests 
of  different  localities  and  opinions  of  different  judges  on  differ- 
ent branches  of  business.  Under  such  a  rule  an  act  miglit  be 
construed  to  be  legal  one  year,  because  a  certain  business  was 
found  to  be  profitable  to  the  community  at  largo,  and  the  next 
year  held  void  because  it  appeared  that  the  business  was  not  a 
paying  one.  The  constitution  is  the  fundamental  law.  Its 
enactments,  whether  they  constitute  grants  or  limitations,  are 
presumed  to  be  stable  and  uniform,  and  to  constitute  a  cheek 
on  the  more  mutable  sentiment  and  actions  of  members  of  dif- 
ferent legislatures.  And  it  seems  to  us  that  the  result  of  such 
a  ^^^  construction  would  be  a  virtual  removal  of  any  constitu- 
tional inliibition  on  legislative  power  in  this  respect,  leaving 
the  legislative  will  as  free  and  untrammeled  as  in  those  states 
where  the  legisletures  are  permitted  to  act  in  consonance  with 
the  inherent  power  of  sovereignty,  and  no  constitutional  enact- 
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ments  have  intervened.  It  was  no  doubt  for  the  purpose  of 
preventing  enthusiastic  legislation,  practically  destroying  this 
limitation,  that  the  question  of  public  use  was  especially  sub- 
mitted to  the  courts,  who  are,  and  should  be,  ever  watchful  in 
maintaining  inviolate  the  constitutional  rights  of  the  citizen. 

It  cannot  be  that,  within  the  meaning  of  the  constitution, 
the  distinction  between  public  policy  and  public  use  is  to  be 
obliterated.  It  might  be  of  unquestionable  public  policy,  and 
for  the  best  interests  of  the  state,  to  allow  condemnation  of 
lands  in  every  instance  where  it  would  result  in  aiding  pros- 
perous business  enterprises  which  would  give  employment  to 
labor,  stimulate  trade,  increase  property  values,  and  thereby 
increase  revenues  of  the  state,  even  if  the  enterprise  wa3 
purely  private;  for  such  is  the  relation,  under  our  form  of  gov- 
ernment, between  public  and  private  prosperity  that  one  can- 
not be  enjoyed  to  any  a])preciable  extent  without  favorably  in- 
fluencing the  other.  But  it  is  evident  that  this  was  not  the 
kind  of  public  use  that  was  within  the  minds  of  the  framers 
of  the  constitution;  and  it  seems  to  us  that  the  logic  of  those 
courts  which  have  sustained  appellant's  contention  is  justified 
solely  on  grounds  of  public  policy. 

It  seems  scarcely  necessary  to  particularize  to  show  to  what 
extent  this  doctrine  might  practically  be  carried.  Under  such 
liberal  construction,  the  brewer  could  successfully  demand  con- 
demnation of  his  neighbor's  land  for  the  purpose  of  the  erection 
of  a  brewery,  because,  forsooth,  many  citizens  of  the  state  are 
profitably  engaged  in  the  ^'^^  cultivation  of  hops.  Condom- 
nation  would  be  in  order  for  gristmills,  and  for  factories  for 
manufacturing  the  cereals  of  the  state,  because  there  is  a  largo 
agricultural  interest  to  be  sustained.  Tanneries,  woolen  fac- 
tories, oil  refineries,  distilleries,  packing-houses,  and  inacliine- 
shops  of  almost  every  conceivable  kind,  would  be  entitled  to 
some  consideration  for  tlie  same  reasons,  thereby  actually  de- 
stroying any  distinctions  between  public  and  private  use,  for 
the  principle  in  one  instance  is  the  same  as  in  the  other;  flie 
difTercnco  is  only  in  degree. 

So  many  of  the  eases  cited  by  both  appollnnt  and  rospondojits 
have  bopn  docidod  on  so  manv  diffi'ront  tlionrio?  and  braTiolies 
of  tlie  law  that  it  is  unprofitable  to  specially  notice  them  here. 
Tliere  are,  liowover,  many  cases  that  dirfclly  deny  tlie  doctrine 
laid  down  in  tlie  Xevada  case,  suj-jra.  and  we  think  that  the 
concensus  of  judicial  opinion  is  opposod  to  such  liberal  con- 
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strnction.  As  showing  the  confusion  which  would  arise  from 
such  a  construction,  in  our  sister  state  of  Oregon,  where  large 
timber  interests  predominate,  as  they  do  in  this  state,  it  was 
held  in  Apex  Transp.  Co.  v.  Garbade^  33  Or.  583,  53  Pac.  573, 
that  the  law  providing  that  any  corporation  organized  to  trans- 
port timber  or  wood  should  have  the  right  to  construct  rail- 
roads and  tramways,  which  should  be  deemed  for  the  public  use, 
subject  to  corporate  rights  to  toll,  and  gives  such  corporations 
the  right  of  condemnation  which  railways  possess,  was  void 
under  the  constitutional  provision  in  relation  to  public  use; 
the  court  saying  that,  while  it  is  difificult  to  give  an  exact  defi- 
nition of  public  use,  within  the  meaning  of  the  constitution, 
no  rule  founded  on  the  adjudged  cases  could  be  so  framed  as 
to  include  the  case  under  consideration;  citing  Lewis  on  Emi- 
nent Domain,  sec.  165;  Thompson  on  Corporations,  sec.  5593; 
Cooley's  Constitutional  Limitations,  *538;  Bridal  Veil  Lum- 
bering Co.  V.  Johnson,  30  Or.  305,  60  Am.  St.  Eep.  818, 
eo7  4g  pa(,_  r^OiQ^  and  many  other  cases.  In  California  it  has 
been  held  that  rights  of  way  for  mining  purposes  could  not  be 
condemned,  under  a  similar  constitutional  provision.  Much 
more  in  accordance  with  sound  reasoning,  and  even  with  true 
public  policy  when  considered  in  the  broadest  sense,  is  the  lan- 
guage of  the  court  in  Bloodgood  v.  Mohawk  etc.  E.  E.  Co., 
18  "Wend.  9,  31  Am.  Dec.  313,  where,  in  discussing  this  ques- 
tion, it  is  said:  "When  we  depart  from  the  natural  import  of 
the  term  'public  use,'  and  substitute  for  the  simple  idea  of  a 
public  possession  and  occupation,  that  of  public  utility,  public 
interest,  common  benefit,  general  advantage  or  convenience,  or 
that  slill  more  indefinite  term  public  improvement,  is  there  any 
limitation  which  can  be  set  to  the  exertion  of  legislative  will 
in  the  appropriation  of  private  property.  The  moment  the 
mode  of  its  use  is  disregarded,  and  we  permit  ourselves  to  be 
governed  by  speculations  upon  the  benefits  that  may  result  to 
localities  from  the  use  which  a  man  or  set  of  men  propose  to 
make  of  the  property  of  another,  that  moment  we  are  afloat 
without  any  certain  principle  to  guide  us."  And  again,  after 
announcing  tlie  contention  that  the  improvement  proposed  was 
of  great  value  and  usefulness,  productive  of  increase  of  com- 
fort and  convenience  to  individuals,  and  wealth  and  power  to 
communities,  tl^e  coui-t  said:  "But  is  this  enough  to  justify  tlie 
conchision  that  because  the  use  to  which  it  is  dedicated  by  its 
owners  accommodate  individuals,  and  thereby  advances  the  pub- 
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lie  interest,  therefore  it  is  such  a  public  use  that  private  prop- 
erty may  be  taken  to  promote  it.  Can  the  constitutional  ex- 
pression 'public  use/  be  made  synonymous  with  public  improve- 
ment, or  general  convenience  and  advantage,  without  involving 
consequences  inconsistent  with  the  reasonable  security  of  pri- 
vate property;  much  more  with  that  security  which  the  consti- 
tution guarantees.  If  an  incidental  benefit,  resulting  to  the 
public  from  the  mode  in  ^*^^  which  individuals  in  pursuit  of 
their  own  interest  use  their  property,  will  constitute  a  public 
use  of  it,  within  the  intention  of  the  constitution,  it  will  be 
found  very  difficult  to  set  limits  to  the  power  of  appropriating 
private  property." 

Mr.  Cooley,  in  his  Constitutional  Limitations,  and  Mr. 
Elliott,  in  his  work  on  Eminent  Domain,  have  given  this  sub- 
ject special  attention,  and  reviewed  all  the  authorities  bearing 
thereon,  and,  while  detached  expressions  from  these  authorities, 
frequently  made  with  reference  to  cases  cited,  seem  to  sustain 
both  contentions,  yet  the  general  deduction  made  is  opposed  to 
the  idea  that  public  use  and  public  benefit  are  synonymous 
terms.  Mr.  Lewis,  in  discussing  this  identical  proposition,  in 
section  165,  after  giving  a  history  of  the  earlier  decisions,  con- 
cludes as  follows:  "'Public  use'  means  the  same  as  use  by  tlie 
public,  and  this  it  seems  to  us  is  the  construction  the  words 
should  receive  in  the  constitutional  provision  in  question.  The 
reasons  which  incline  us  to  this  view  are:  1.  Tliat  it  accords 
with  the  primary  and  more  commonly  understood  meaning  of 
the  words;  2.  It  accords  with  the  general  practice  in  regard  to 
taking  private  property  for  public  use  in  vogue  when  the  phrase 
was  first  brought  into  use  in  the  earlier  constitutions;  3.  It  is 
the  only  view  which  gives  .the  words  any  force  as  a  limitation 
or  renders  thom  capable  of  any  definite  and  practical  applica- 
tion. If  the  cnnstitution  means  that  private  property  can  be 
taken  only  for  use  by  the  public,  it  affords  a  definite  guide  to 
both  the  legislature  and  the  courts";  and  much  more  to  the 
same  efToct  wliich  it  is  not  practical  to  insert  in  this  opinion. 
:Mr.  Cooley,  under  the  head  of  ''Tlie  Purpose."  page  652,  says: 
'•'Xor  could  it  be  of  importance  that  the  public  would  receive 
incidental  benefits,  such  as  unusually  spring  from  the  improve- 
ment of  lands  or  the  establishment  of  prosperous  private  enter- 
prises; the  public  use  implies  a  possession,  occupation,  and  en- 
joyment of  the  land  by  the  public  ^^  at  large,  or  by  public 
agencies ;  and  a  due  protection  of  the  rights  of  private  property 
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will  preclude  the  government  from  seizing  it  in  the  hands  of 
the  owner,  and  turning  it  over  to  another  on  vague  grounds  of 
public  benefit  to  spring  from  the  more  profitable  use  to  which  the 
latter  may  devote  it."  The  citation  of  nearly  all  the  cases  bear- 
ing on  this  question  will  be  found  in  Cooley's  Constitutional 
Limitations,  and  Lewis  on  Eminent  Domain,  and  it  is  not  nec- 
essary to  reproduce  them  here.  But  from  a  consideration  of 
all  tlie  authorities  and  from  our  own  views  on  construction,  we 
are  of  the  opinion  that  the  use  under  consideration  must  be 
either  a  use  by  the  public,  or  by  some  agency  which  is  quasi 
public,  and  not  simply  a  use  which  may  incidentally  or  indi- 
rectly promote  the  public  interest  or  general  prosperity  of  the 
state. 

It  is  also  contended  by  the  appellant  that,  if  the  court  should 
conclude  that  this  was  not  such  a  public  use  as  could  be  sus- 
tained, it  has  a  right  to  this  condemnation  under  the  provi- 
sion of  the  statute  in  relation  to  private  ways  of  necessity.  It 
is  contended  by  the  respondents  that  this  action  was  not  brought 
under  the  statute  in  relation  to  condemnation  for  private  ways 
of  necessity,  and  this  seems  to  be  true ;  but  outside  of  this  tech- 
nical point  the  term  "private  way  of  necessity"  must  be  con- 
strued with  reference  to  what  was  deemed  a  private  way  of 
necessity  at  the  time  of  the  adoption  of  the  constitution;  or, 
in  other  words,  the  common-law  definition  of  a  private  way  of 
necessity.  The  rights  asked  for  here  do  not  fall  within  such 
definition.  There  is  no  element  of  a  ,graut  in  this  case  upon 
which  a  private  way  of  necessity  is  founded.  "It  is  founded 
on  an  implied  grant" :  2  Blackstone's  Commentaries,  Ham- 
mond's small  ed.,  79. 

"It  is  either  created  by  express  words  or  it  is  created  by 
operation  of  law  as  incident  to  the  grant,  so  that  in  l)oth 
^^^  cases  the  grant  is  tlie  foundation  to  the  title":  3  Kent's 
Commentaries,  14th  ed.,  *-i24:. 

"A  way  of  necessity  can  only  be  raised  out  of  land  granted 
or  reserved  by  the  grantor,  but  not  out  of  the  land  of 
a  stranger.  For,  if  one  owns  land  to  which  he  has  no  access 
except  over  lands  of  a  stranger,  he  has  not  thorcbv  any  right 
to  go  across  these  for  the  purpose  of  reaching  his  own" :  2 
Washburn  on  Eeal  Property,  5th  ed.,  320. 

"It  has  never,  we  think,  been  decided  in  any  case  that  pri- 
vate property  could  be  condemned  for  a  private  road  for  the 
exclusive  use  of  the  applicant,  and  we  know  of  no  principle  upoa 
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which  such  a  proceeding  can  be  justified":  Lewis  on  Eminent 
Domain,  233. 

"A  way  of  necessity,  when  the  nature  of  it  is  considered,  will 
be  found  to  be  nothing  else  but  a  way  of  grant.  It  derives  its 
origin  from  a  grant,  for  there  seems  to  be  no  difference  where 
a  tbing  is  granted  by  express  words,  and  where  by  operation  of 
law  it  passes  as  incident  to  the  grant":  Chitty's  Notes  to  Black- 
stone's  Commentaries,  *36. 

"The  statute  authorizing  the  location  of  private  roads,  as  far 
as  it  provides  for  the  exercise  of  the  right  of  eminent  domain 
to  establish  them,  is  unconstitutional" :  Wild  v.  Deig,  43  Ind. 
455,  13  Am.  Eep.  399  (syllabus).  See,  also,  Dicky  v,  Tenni- 
son,  27  Mo.  373 ;  Osborn  v.  Hart,  24  Wis.  89,  1  Am.  Eep.  161 ; 
Taylor  v.  Porter,  4  Hill,  140,  40  Am.  Dec.  274;  Long  v.  Bil- 
Ungs,  7  Wash.  267,  34  Pac.  936. 

We  have  not  overlooked  the  motion  of  respondents  to  dismiss 
this  cause  on  the  ground  that  the  order  is  not  appealable,  but, 
with  the  view  we  have  taken  on  the  merits  of  the  case,  it  is  not 
necessary  to  discuss  the  question  raised  in  the  motion,  and  for 
the  reason  that  other  cases  of  similar  import  are  pending  in 
this  court,  we  thought  it  best  to  decide  the  case  on  its  merits. 

511  r^-j^Q  court  not  having  committed  error  in  sustaining  the 
demurrer  to  the  complaint,  the  judgment  is  affirnK'd. 

Fullerton,  C.  J.,  and  Anders,  Mount  and  Hadley,  JJ.,  con- 
cur. 


Pvhlic  Use,  as  the  term  is  used  in  the  law  of  eminent  domain^  is 
defined  in  Fallsburg  Power  &  Mfg.  Co.  v.  Alexfinder,  101  Va,  98, 
43  S,  E.  194,  ante.  p.  855,  and  cases  cited  in  the  cross-reference  note 
thereto.  As  to  whether  the  question  of  the  existence  of  a  public 
use  is  for  the  legislature  or  the  courts,  see  the  extended  note  to 
Chicago  etc.  Ry,  Co.  v.  Morehouse,  88  Am.  St.  Rep.  926-946.  It  has 
been  held  that  a  highway  cannot  be  laid  out  over  the  land  of  one 
person,  under  the  power  of  eminent  domain,  for  the  mere  convenienco 
of  an  adjoining  owner:  Richards  v.  Wolf,  82  Iowa,  358,  31  Am.  St. 
Eep.  501,"  47  N.  W.  1044;  Wild  v.  Deig,  43  Ind.  455,  13  Am.  Rep. 
399.  Compare  Fanning  v.  Giililand,  37  Or,  369,  82  Am.  St.  Rep. 
758,  61  Pac.  636,  62  Pac,  209.  And  it  has  been  held  that  a  strip 
of  land  cannot  be  condemned  by  a  coal  company  for  the  construc- 
tion of  a  tramway  leading  from  the  coal  works  to  a  public  railroad: 
Shell  V.  German  Coal  Co.,  118  Til.  427,  59  Am.  Rep.  379.  But  see 
Butte  etc.  Ry.  Co.  v.  ^^lontana  Union  Ry.  Co.,  10  Mont.  504,  50  Am. 
St,  Rep.  508,  41  Pac  232.  As  to  whether  land  may  be  condemned 
for  a  railroad  over  which  to  transport  logs  to  a  sawmill,  see  Bridal 
Veil  Lumbering  Co.  v.  Johnson,  30  Or.  205,  60  Am,  St.  Rep.  818,  46 
Pac,   790. 
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LUTHEE  V.  LUTHER  COMPANY. 
[118  Wis.  112,  94  N.  W.  69.] 

COEPOEATIONS— Corporate  Policy— Eight  of  Stockholders.— 
On  a  question  of  corporate  policy  the  stockholders,  subject  to  tem- 
porary control  by  the  board  of  directors,  have  the  ultimate  right 
to  decide  according  to  a  majority  vote.     (p.  978.) 

COEPOitATIONS— Unlawful  Increase  of  Capital  Stock.— In  an 
established  and  going  corporation,  an  increase  of  capital  stock, 
accomplished  either  by  formal  increase  of  the  amount  originally  au- 
thorized or  by  issue  of  what  had  originally  been  withheld,  though 
within  the  authorized  amount,  without  first  giving  opportunity  to 
all  existing  stockholders  to  take  their  proportionate  shares  of  such 
increase,  is  wholly  beyond  the  power,  not  only  of  the  directors,  but 
of  any  mere  majority  of  the  stockholders,     (p.  979.) 

COEPOEATIONS — Breach  of  Duty  by  Directors. — If  directors 
manage  property  of  the  corporation  so  as  to  give  one  part  of  its 
shareholders  a  benefit  and  advantage  over,  or  at  the  expense  of, 
another  part,  it  is  a  breach  of  duty,  especially  when  the  directors 
themselves  belong  to  the  benefited  class,  which  may  be  remedied  in 
equity,     (p.    980.) 

COEPOEATIONS— Fraud  on  Shareholders— Issue  of  Stock  to 
Gain  Control. — If  two  of  the  directors  of  a  corporation,  forming 
a  majority  at  a  board  meeting,  in  order  to  take  control  of  the  cor- 
poration from  those  who  then  own  a  majority  of  the  stock,  cause  the 
issue  and  sale  of  a  number  of  shares  to  a  third  person,  thus  making 
a  majority  of  the  stock  in  their  hands,  such  act  confers  no  right 
in  the  stock  to  such  person,  if  he  has  knowledge  of  and  participated 
in  the  unlawful  act.     (p.  981.) 

COEPOEATIONS— Fraudulent  Issue  of  Stock— Eemedy  in 
Equity. — If  two  of  the  directors  of  a  corporation  being  a  majority 
at  a  board  meeting,  in  order  to  take  the  c-ontrolof  the  corporation 
from  those  who  then  own  a  majority  of  the  stock,  cause  the_  issuo 
and  sale  of  a  number  of  shares  to  a  third  person,  thus  securing  a 
m.njority  of  the  stock  in  their  hands,  a  court  of  equitv  will  decree 
on  timely  application,  the  stock  so  issued  to  be  invalid;  also,  an 
Am.   St.   Rep.,    Vol.    99—62.     (977) 
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election  of  directors  -which  was  determined  by  the  voting  of  such 
Btock,  will  require  such  stock  to  be  returned  and  canceled,  and  the 
amount  paid  therefor  to  be  returned  to  the  buyer  without  interest. 

(p.  i)b2.) 

CORPORATIONS— Fraudulent  Issue  of  Stock —Remedy— Er- 
roneous Decree. — If,  in  an  action  by  corporation  stockholders  to  set 
aside  as  fraudulent  an  issue  and  sale  of  stock  by  two  directors  in 
order  to  obtain  control  of  the  corporation,  the  complaint  alleges, 
among  other  breaches  of  duty  by  such  directors,  the  taking,  by  one 
of  them,  in  his  own  name  of  a  patent  which  ought  to  belong  to  the 
corporation,  but  no  issue  is  raised  as  to  the  title  to  such  patent,  or 
relief  in  regard  thereto  asked,  the  admission  without  ol'jection  of 
evidence  relating  to  such  patent  is  not  a  voluntary  trial  of  the  title 
thereto,  and  the  entry  of  a  decree  requiring  such  director  to  trans- 
fer the  title  to  such  patent  to  the  corporation  is  error,     (p.  984.) 

J.  W.  and  J.  H.  Turner  and  Turner,  Pease  &  Turner,  for 
the  appellants. 

J.  F.  Trottman,  H.  B.  Schwinn  and  M.  M.  Riley,  for  the 
respondents. 

121  DODGE,  J.  Were  Clarence  J.  Luther  the  sole  plaintiff, 
we  should  have  little  doubt  that  he  ought  to  be  dismissed  from 
a  court  of  equity  without  relief,  for  the  reason  that  his  own 
conduct  has  been  so  in  outrage  of  his  duties  as  a  director  and 
officer  of  the  corporation  that  no  court  can  patiently  listen  to 
his  prayer  for  enforcement  of  fiduciary  principles  and  duties. 
That  objection  does  not,  however,  exist  to  some  of  the  other 
plaintiffs,  who,  as  stockholders,  ask  that  their  rights  be  pro- 
tected as  to  them.  The  circuit  court  has  found,  and  we  find, 
nothing  of  misconduct  in  their  relations  to  the  company. 

The  salient  facts  presented  by  the  findings  are  that  the  gov- 
erning board  of  directors  of  this  corporation  were  divided  into 
two  factions — C.  J.  Luther  on  the  one  hand,  interested  only  in 
the  profits  which  the  corporation  might  make,  and  to  that  end 
interested  that  it  should  buy  its  supplies  as  cheaply  as  pos.-il)le; 
on  the  other  hand,  T.  A.  Boorner  and  11.  W.  Bolens,  lamely 
interested  in  the  company  from  which  supplies  were  mainly 
purchased,  and  therefore  anxious  to  have  such  purchases  con- 
tinue, and  at  prices  profitable  to  the  seller.  Here  was  presented 
a  question  of  corporate  policy  which  the  stockliolders.  suhj(H-t 
to  temporary  control  by  the  ^^2  directors,  had  the  ultimate 
right  to  decide  according  to  majority  vote.  In  that  situation, 
Bolons  and  Boerner.  availing  themselves  of  the  temporary  con- 
ptitution  of  the  board,  exorcised  the  power  thus  vested  in  them 
to  sell  a  quantity  of  unissued  stock  to  a  confederate  of  theirs 
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for  the  purpose  of  placing  in  hands  favorable  to  their  policy  a 
majority  of  the  total  corporate  stock.  Such  sale  is  attacked 
primarily  on  the  ground  that,  in  an  already  established  and 
going  corporation,  an  increase  of  capital  stock,  accomplished 
either  by  formal  increase  of  the  amount  originally  authorized 
or  by  issue  of  what  had  originally  been  withheld,  though  within 
the  authorized  amount,  without  first  giving  opportunity  to  all 
existing  stockholders  to  take  their  proportionate  shares  of  such 
increase,  is  wholly  beyond  the  power,  not  only  of  the  directors, 
but  of  any  mere  majority  of  stockholders.  This  doctrine  rests 
on  the  idea  that,  while  its  own  corporate  stock  is  property,  so 
that  the  sale  and  disposition  thereof  involve  questions  of  busi- 
ness policy  properly  controllable  by  the  directors'  or  stock- 
holders' meeting,  the  original  issue  thereof  involves  something 
more;  that  the  latter  act  goes  to  underlying  organization — 
modifies  the  fundamental  arrangement  and  proportions  of  the 
members.  This  doctrine  is  supported  by  overwhelming  and 
almost  unconflicting  array  of  authority,  from  which  we  need 
cite  but  a  few  illustrative  cases  and  textbook  discussions: 
Cook  on  Stock  and  Stockholders,  3d  ed.,  sees.  284,  286,  662; 
2  Beach  on  Private  Corporations,  sees.  473,  474;  2  Thompson 
on  Corporations,  sec.  2040;  Taylor  on  Private  Corporations, 
5th  ed.,  sec.  569;  Gray  v.  Portland  Bank,  3  Mass.  364,  3  Am. 
Dec.  156;  Eeese  v.  Bank  of  Montgomery  Co.,  31  Pa.  St.  78,  72 
Am.  Dec.  726;  Electric  Co.  v.  Ed'ison  etc.  Co.  200  Pa.  St.  516, 
50  Atl.  164;  Jones  v.  Concord  etc.  P.  R.  Co.,  67  N.  H.  119, 
38  Atl.  120;  Humboldt  etc.  Assn.  v.  Stevens,  34  Neb.  528,  33 
Am.  St.  Pep.  654,  52  N.  W.  568;  Jones  v.  Morrison,  31  Minn. 
140,  16  X.  W.  854;  Dousman  v.  Wisconsin  etc.  Co.,  40  Wis.  418. 
It  has  not  yet  been  decided  in  this  state  whether  the  reasons  on 
which  rests  this  rule  of  law  are  sufficient  to  impose  such 
^^^  limitation  upon  the  powers  of  directors  in  our  corporations, 
resting,  as  they  do,  upon  section  1776  of  the  Statutes  of  1898, 
which  provides  that  "the  stock,  property,  affairs  and  business 
of  every  such  stock  corporation  shall  be  under  the  care  of  and 
be  managed  by  a  board  of  directors,"'  etc.  The  Minnesota 
court,  in  face  of  a  similar  statute,  has  held  afTirmativoly:  Jones 
V.  Morrison,  31  Minn.  140,  16  X.  W.  854.  The  question  will 
be  wortliy  of  careful  consideration  when  its  decision  becomes 
necessary. 

For  the  purposes  of  the  present  case,  it  is  not  necessary  to 
consider  the  unissued  stock  otlierwise  than  as  mere  property, 
over  which  the  powers  of  the  directors  are  the  same  as  over  any 
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other  assets  of  the  corpovcation,  namely,  to  sell  to  whom  and  at 
Buch  prices  as  to  them  shall  seem  best  for  the  corporation  and 
all  its  stockholders,  in  the  houcst  exercise  of  the  discretion  and 
trust  vested  in  them.  Even  then,  however,  their  duties  with 
reference  thereto  are  fiduciary;  they  are  hound  to  act  uberrima 
fides  for  all  stockholders.  To  dispose  of  or  manage  property 
of  the  corporation  to  the  end  and  for  the  purpose  of  giving 
to  one  part  of  their  cestuis  que  trustent  a  benefit  and  advantage 
over,  or  at  the  expense  of,  another  part,  is  breach  of  such  duty, 
especially  when  the  directors  themselves  belong  to  tlie  specially 
benefited  class:  In  re  Taylor  Orphan  Asyluui,  36  Wis.  534; 
Eschweiler  v.  Stowell,  78  Wi?.  316,  23  Am.  St.  Eep.  411,  47 
K.  W.  361;  Spaulding  v.  North  Milwaukee  etc.  Co.,  106  Wis. 
481,  494,  81  Ts".  W.  10G4;  Goodin  v.  Cincinnati  etc.  Co.,  18 
Ohio  St.  1G9 ;  Farmers'  etc.  Co.  v.  New  York  etc.,  Ry.  Co., 
150  N.  Y.  410,  55  Am.  St.  Rep.  689,  44  N.  E.  1043.  It  can- 
rot  matter  how  this  result  is  accomplished,  nor  what  the  form 
of  the  undue  benefits  conferred  or  acquired.  The  benefit  to 
the  one  class  or  the  injury  to  the  other  need  not  be  pecuniary. 
While  the  ultimate  purpose  of  most  stock  corporations  is  money 
profit,  tlie  right  of  proportionate  voice  and  influence  in  selec- 
tion of  policy  and  method  of  accomplishing  that  result  is  most 
important  to  each  shareholder.  It  is  as  fundamental  and 
vital  as  the  right  of  suffrage  under  a  representative  ^^"*  gov- 
ernment. While  a  governmental  act  may  not  take  away  from 
any  cla.^s  of  citizens  property  or  physical  liberty,  yet,  if,  con- 
trary to  the  fundamental  law  of  organization,  it  abates  their 
suffrage,  it  would  ])e  held  void.  Each  holder  of  a  sliare  of 
stock  has  the  right  tlu^t,  by  convincing  the  holders  of  a  certain 
number  of  other  shares,  his  policy  of  business  be  followed. 
Any  invasion  of  that  riglit  is  an  injury  to  him  Avliich.  from  liis 
point  of  view,  may  be  greater  than  very  considerable  present 
money  loss  to  the  corporation.  Wliile  this  right  must  yield  to 
a  power  over  it  given  by  the  terms  of  the  association,  still  he 
has  the  right  to  insist  that  such  power  shall  be  exercised  for  the 
purposes  of  the  wliole  a>sociation.  It  is  not  so  wlion  oxercisoil  for 
the  direct  purposp  of  depriving  him  of  his  proportionate  voice 
and  influenco.  Tlmt  is  not  a  legitimate  manner  for  those  tem- 
porarily vested  witli  power  to  perpetuate  the  policy  which  they 
favor.  Kotliing  can  Ije  more  fallacious  in  corporate  or  in 
popular  governmont  thnn  the  argument  that  because  tliey  hon- 
estly believe  tlieir  polir-v  right,  anrl  another  dangerous,  they  may 
rightfully  invade  the  fi<ld  of  the    suffrage  upon   which    policy 
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rests,  and  disfranchise,  in  whole  or  in  part,  those  who  disagree 
with  them.  We  have  said  this  much  of  perhaps  rather  trite  and 
elementary  philosophy  because  the  conclusions  of  the  trial  court 
seem  to  rest  on  the  argument  that,  because  the  majority  of  the 
directors  honestly  considered  Clarence  J.  Luther's  control  of 
corporate  management  dangerous,  they  might  properly  exert 
their  power  over  unissued  stock  in  order  to  colonize  enough  new 
notes  to  turn  the  majority  supporting  Luther's  policy  into  a 
minority. 

Since  the  trial  court  has  found,  and  upon  sufficient  evidence, 
that  the  purpose  of  the  sale  of  the  new  stock  was  to  take  from 
the  faction  supporting  Luther's  policy  the  control  of  the  cor- 
poration, and  to  transfer  it  to  the  other  faction  to  which  the 
two  directors  perpetrating  the  act  belonged,  as  did  also  the 
recipient  of  the  stock,  we  must  hold  that  such  sale  *^^  was  a 
breach  of  the  duty  of  the  directors,  and  could  confer  no  rights 
upon  the  beneficiary,  who  knew  and  participated  in  the  unlaw- 
ful act  and  purpose. 

That  conclusion  having  been  reached,  the  next  question  is  as 
to  what  a  court  of  equity  should  do  in  the  premises.  What  form 
of  remedy  will  accomplish  rescission  of  the  unlawful  acts,  and 
re-establish  the  status  quo  disturbed  by  means  thereof?  In 
some  cases,  where,  at  the  time  of  decision,  the  issue  and  de- 
livery of  the  stock  was  not  complete  the  remedy  of  declaring 
void  the  transaction  and  enjoining  issue  has  sufficed:  Electric 
Co.  V.  Edison  etc.  Co.,  200  Pa.  St.  516,  50  Atl.  164;  Dousman 
V.  Wisconsin  etc.  Co.,  40  Wis.  418.  It  is  also  intimated,  though 
on  demurrer,  that  improperly  issued  stock  may  be  adjudged 
canceled  and  the  holder  enjoined  from  voting  thereon :  Wood  v. 
Union  etc.  Assn.,  63  Wis.  9,  23  X.  W.  756;  Jones  v.  Morrison, 
31  Minn.  140,  16  N.  W.  854.  And  finally,  it  has  been  held 
proper  to  adjudge  the  cancellation  of  the  unlawful  stock,  and 
to  enjoin  from  acting  directors  and  officers,  who  had  been  elected 
by  voting  ii:  Humboldt  etc.  Assn.  v.  Stevens,  31  N"cb.  528,  33 
Am.  St.  Eep.  654,  52  N.  W.  568;  Eeynolds  v.  Bridenthal,  57 
Neb.  280,  77  N.  W.  658.  We  have  not  found  any  case  in  which 
a  court  has  gone  any  further  than  as  above  stated. 

In  the  present  record  we  are  embarrassed  by  no  circumstances 
of  delay  or  acquiescence  on  plaintilf's  part,  nor  of  defendants' 
change  of  position  in  innocent  reliance  upon  tlie  validity  of  the 
stock  issued.  Plaintiffs  gave  full  notice  of  tlieir  objections  to 
the  sale  of  the  stock,  and  commenced  this  action,  asserting  its 
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invalidity,  and  seeking  to  prevent  defendants  from  recognizing 
it  as  giving  any  voting  right  to  the  holder,  nearly  a  month  before 
the  stock  meeting  of  November  6, 1899.  We  deem  it  clear,  there- 
fore that  the  decree  should  declare  the  invalidity  of  the  tliirty- 
nine  shares  of  stock  issued  by  Arthur  E.  Boerner  and  adjudge 
their  cancellation,  and  that  upon  surrender  of  the  certificates 
the  corporation  ^-^  repay  to  him  the  amount  paid  for  the  stock, 
without  interest,  loss  any  dividends  received  by  him  on  that 
stock;  also  that  the  election  of  directors  purporting  to  have 
taken  place  November  6,  1899,  be  adjudged  void,  and  defend- 
ant Arthur  H.  Boerner  be  enjoined  from  in  any  wise  claiming 
or  exercising  the  ofTlco  of  director.     Any  election  to  eitlier  of 
the  general    offices  of  the   corporation  made   by  such   illegally 
chosen  board  of  directors  should  be  adjudged  invalid,  and  the 
persons  so  elected,  if    defendants,  should  be    restrained    from 
claiming  or  exorcising  any  such  office  by  reason  of  any  such 
election.     This  will  restore  the  situation  as  it  existed  before  the 
unlawful  acts  complained  of,  and  a  stockholders'  meeting  can 
then  be  held  to    elect  a  board  of    directors.     This,  as    already 
stated,  is  going  as  far  as  any  of  the  decided  cases  which  have 
come  to  our  notice,  and  we  think  does  substantial  justice,  with- 
out the  drastic  remedy  of  now  endeavoring  to  install  in  otlieo 
those  whose  claimed  election  occurred  more  than   three  years 
ago,  and  whose  legal  term  of  office  would  have  expired  long  since 
if  successors  had  been  elected. 

2.  Upon  defondant  Bnlens'  appeal  is  nssigned  as  error  the 
adjudication  that  he  transfer  to  the  corporation  a  certain 
patent.  That  relief  is  obtainable,  of  course,  only  in  an  action 
by  the  corporation  against  the  individual  defendant,  to  which 
none  of  the  other  parties  to  this  record  are  either  necessary  or 
pro|ior  parties,  and  in  which  none  of  them  would  have  any  di- 
rect interest.  True,  in  case  of  refusal  of  the  corporation  to 
hrincr  such  an  action,  the  present  plaintiffs  might  bring  it,  but 
only  in  the  right  of  the  corporation.  It  w^ould  still  be  an  ac- 
iion  liy  it  merely  forced  into  court  by  the  individuals  in  repre- 
sentative capacity:  Land  etc.  Co.  v.  IMcTntyre.  100  Wis.  2  1."), 
09  Am.  St.  Mr]\  015.  75  X.  W.  901;  Jenkins  v.  Bradley.  ]0i 
Wis.  5}0.  551.  SO  X.  W.  1025;  Bovd  v.  Mutual  Fire  Assn.  110 
Wis.  155.  90  X.  W.  1080.  94  X.  W.  171.  Such  an  action  can- 
not be  joined  with  one  brought  by  the  plaintiffs  in  their  own 
right  to  remedy  or  redress  direct  wrongs  to  them.  The  ^-"^  two 
causes  of  action  would  not  both  bolon.G:  to  anv  one  of  the  classes 
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specified  in  section  264:7  of  the  Statutes  of  1898^  nor  would 
they  both  affect  all  parties  to  the  action  as  required  by  thai;  sec- 
tion: Spaulding  v.  Xorth  Milwaukee  etc.  Co.,  106  Wis.  481, 
492,  81  X.  W.  1061;  Boyd  v.  Mutual  Fire  Assn.,  116  \Yis.  155, 
^0  X.  W.  1086,  94  N.'W.  171;  Pietsch  v.  Krause,  116  Wis. 
344,  93  X,  W.  9.  Hence,  if  the  complaint  containing  the  prin- 
cipal cause  of  action  for  cancellation  of  stock  issued  in  deroga- 
tion of  plaintiffs'  rights  had  also  attempted  to  state  a  cause  for 
recovery  to  the  corporation  of  this  patent  it  would  have  been 
obnoxious  to  demurrer  for  multifariousness.  It,  however,  con- 
tained nothing  even  suggesting  such  attempt.  It  does  not  de- 
clare two  separate  causes  of  action,  as  required  by  section  2647. 
It  refers  to  Bolens'  conduct  with  reference  to  this  and  other 
patents  merely  as  part  of  the  charge  of  fiduciary  misconduct,  and 
the  prayer  does  not  hint  at  any  such  relief  as  that  granted 
against  Bolens;  hence,  there  was  no  opportunity  to  raise  the 
objection  by  demurrer. 

Plaintiffs,  however,  urge  two  rules  of  practice,  both  well  set- 
tled in  this  court:  1.  That  although  the  complaint  may  fail 
to  state  a  cause  of  action,  nevertheless,  if,  by  evidence  permitted 
by  defendant  to  go  in  without  objection,  the  cause  of  action  is 
proved  judgment  may  properly  be  rendered  thereon  the  com- 
plaint being  amended,  or  deemed  to  be,  so  as  to  correspond  with 
the  proof;  2.  That,  unless  the  objection  to  a  complaint  for 
multifariousness  be  raised  by  demurrer  or  answer,  it  is  waived: 
Stats.  1898,  sec.  2654.  These  rules  have  been  adopted  to  pro- 
mote justice  and  to  enable  full  decision  of  the  merits  of  a  con- 
troversy after  they  have  been  tried  by  consent  of  both  parties. 
They  are  not  intended,  and  will  not  ho  perverted,  to  dejirive  a 
defendant  of  his  riglitful  defenses  without  his  consent  or  some 
lapse  of  reasonable  diligence.  They  proceed  on  the  tlioory  of 
waiver  of  the  right  which  every  defendant  has  to  be  informed 
intelligibly  of  the  facts  which  the  plaintiff  claims  to  entitle  him 
128  ^Q  recover,  as  well  as  the  right  to  have  liti^'ated  a  cause  of 
action  without  the  trial  being  complicated  by  the  joinder  of  an 
ineonoruous  one.  Like  all  waiver  predicated  ujion  silence.  Ik^w- 
ever.  tliere  must  have  been  reasonable  opportunity,  as  well  as 
omission,  to  object.  Wlien  evidence  is  offered  which  is  pertinent 
to  the  cause  stated  in  the  complaint  it  naturally  is  assumed 
to  be  offered  in  support  of  the  cause  of  action  so  stated,  and 
mere  omission  to  object  to  it  cannot,  with  reason,  he  ascrihed 
to  defendant's  willingness  that  some  other  and  unstated  cause 
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of  action  be  tried,  to  which  also  that  evidence  may  be  competent : 
Mowatt  V.  Wilkinson,  110  Wis.  180,  85  N.  W.  G61.  The  same 
considerations  forbid  any  inference  of  consent  that  an  incon- 
gruous cause  of  action  may  be  joined  from  omission  to  object 
by  demurrer  or  answer,  when  the  complaint  seeks  no  such 
joinder.  It  is  not  until  the  plaintiff  reasonably  notifies  defend- 
ant of  his  desire  to  make  such  joinder,  either  by  offering  evi- 
dence unambiguously  tending  to  support  such  additional  cause 
of  action  or  by  offer  to  amend,  that  the  latter  can  be  deemed  by 
silence  to  consent  thereto  or  waive  objection.  Demurrer  for 
multifariousness  could  not  have  been  sustained  to  tliis  com- 
plaint, for  it  certainly  doos  not  state  any  separate  cause  of  ac- 
tion for  recovery  of  the  patent  from  defendant  Bolcns.  The 
duty  to  object  did  not  arise  upon  introduction  of  evidence  with 
reference  thereto,  for  such  evidence  was  admissible,  and  ap- 
parently offered  upon  the  issue  as  to  the  relative  fidelity,  or  the 
reverse,  of  Luther  and  Bolens  to  the  corporate  welfare.  It  is 
clear  that  defendant  Bolens  never  was  so  placed  that  silence 
on  his  part  could  be  deemed  to  waive  objection  to  adjudication 
in  this  action  of  a  right  of  the  corporation  to  enforce  the  con- 
veyance of  this  patent  to  it.  Hence,  judgment  to  that  effect  must 
be  reversed,  and  also  all  findings  of  fact  on  the  issue  thereby 
adjudicated,  to  the  end  that  no  estoppel  by  res  adjudicata  against 
either  party  may  rise  from  this  erroneous  trial  of  an  issue  not 
presented  to  the  court. 

3  20  p,y  ^]^Q  Court.  Judgment  reversed  on  both  appeals,  and 
cause  remanded,  with  directions  to  enter  judgment  in  accordance 
with  the  foregoing  opinion. 


The  Poirrr  of  a  Corporation  to  increase  the  capital  stock  is  in  the 
stockholdors,  and  not  in  tlie  V)oai(l  of  directors:  Eidnian  v.  Bow- 
man, 58  111.  444,  11  Am.  Kep.  90,  and  note.  As  stated  in  Mc- 
Niilta  V.  Corn  Bolt  Bank,  164  111.  427,  56.  Am.  St.  Eep.  203,  45  N.  E. 
954,  an  increase  or  reduction  of  the  capital  stock  of  a  corporation, 
is  a  fundamental  change  in  its  affairs,  and  must  be  authorized  by  a 
majority  of  the  stockholders,  at  a  corporate  nieeang,  and  in  thei 
manner  prescribed  by  law.  The  original  stockholders  have  a  right  to 
subscribe  for  and  hold  the  new  stock:  Humboldt  Driving  Park  Assn. 
V.  Stevens,  ?,A  Ne]i.  528,  33  Am.  St.  Rep.  654,  53  N.  W.  568;  Gray- 
V.  Portland  Bank,  3  Mass.  364,  3  Am.  Dec.  156.  The  general  custom, 
is  to  compel  the  stockholders  to  buy  the  new  stock  at  par,  or  to 
sell  the  right  to  buy  it  at  that  price,  in  order  to  save  their  corpo- 
rate interests:  .Tone?  v.  Concord  etc.  E.  R.,  67  N.  H.  234,  6S  Am. 
St.  Rep.  600.  30  Atl.  614.  Tliat  the  distribution,  by  resolution  of  the 
Voard  of  directors,  of  capital  stock  remaining  untaken  at  the  time  of 
ini-orporation  among  the  stockholders  not  in  arrears  on  the  stock  al- 
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ready  taken  by  thom,  is  an  unlawful  penalty  on  those  in  arrears,  and 
a  violation  of  the  equal  rights  of  a  corporator  who  was  ready  and 
offered  to  take  his  proportion  of  the  new  shares,  see  Reese  v.  Bank 
of  Montgomery  County,  31  Pa.  St.  78,  72  Am.  Dee.  726.  Fraudulent 
and  overissued  stock  is  discussed  in  the  note  to  First  Ave.  Land 
Co.  T.  Parker,  87  Am.  St.  Eep.  847-860. 


STATE  V.  FEOEHLICH. 
[118  Wis.  129,  94  N.  W.  50.] 

TAXATION  for  Private  Purpose. — The  legislature  has  no 
power  to  compel,  or  to  authorize,  a  county  or  other  municipality  to 
raise  money  by  taxation  to  be  paid  to  private  persons  for  a  purely 
private  purpose,      (p.  986.) 

TAXATION  for  Private  Purpose. — The  legislature  cannot 
create  a  public  debt  or  levy  a  tax,  or  authorize  a  municipality  to  do 
so,  iUj  order  to  uaise  funds  for  a  mere  private  purpose.  It  caunot,_ 
in  the  form  of  a  tax,  take  the  money  of  the  citizen  and  give  it  to 
an  individual,  the  public  welfare  being  in  no  way  eounected  with 
the  transaction.  The  object  for  which  money  is  raised  by  taxation 
must  be  public,  and  must  subserve  the  common  interest  and  well- 
being   of   the    r-onimunity   required   to    contribute,      (p.    989.) 

TAXATION — Constitutional  Law. — A  constitutional  provision 
declaring  that  the  legislature  shall  provide  for  an  annual  tax  suffi- 
cient to  defray  the  estimated  expenses  of  the  state  for  each  year,  is 
intended  to  liuiit  the  annual  tax  to  an  amount  sufficient  to  defray 
such  expenses,  but  does  not  authorize  the  levy  of  a  tax  to  pay  a 
purely  private  claim,  nor  authorize  its  payment  out  of  public  funds 
raised  by  taxation,      (p.   991.) 

CONSTITUTIONAL  LAW— Appropriation  of  Public  Funds  for 
Private  Purpose. — A  statute  appropriatiuo-  a  specified  sum  of  public 
n'ouey  to  pay  innocent  purchasers  of  unpaid  county  orders  issued 
under  an  unconstitutional  statute  providing  for  the  treatment  of 
habitual  drunkards  in  private  institutions  at  the  expense  of  tliw 
counties  in  which  they  reside,  and  purchased  before  the  latter  act 
was  declared  invalid,  cannot  be  upheld  as  an  appropriation  madei 
for  the  payment  of  claims  founded  in  equity  and  justice.  Such  stat- 
ute makes  an  appropriation  of  public  funds  to  pay  purely  private 
claims,  and  for  that   reason   is  unconstitutional   and   void.      (p.   99^3.) 

Wickham  &  Farr  and  Eyan,  Merton  &  Xewbury,  for  the  re- 
lator. 

L.  M.  Stiirdevant,  attorney  general,  for  tlie  respondent. 

134  CASSODAY,  C.  J.  Chapter  203  of  the  Laws  of  1895, 
providing  "for  the  treatment  and  cure  of  inebriates  and  persons 
addicted  to  the  excessive  use  of  drugs  and  other  narcotics/'  was 
held  to  be  unconstitutional  and  void,  because  it  involved  the 
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imposition  upon  the  respective  counties  of  the  state,  without 
their  consent,  of  a  tax  for  the  benefit  of  private  institutions  and 
individuals,  not  the  legitimate  olijects  of  public  charity :  Wis- 
consin Keeley  Inst.  Co.  v.  Milwaukee  Co.,  95  Wis.  153,  158-160, 
70  Jr.  W.  68^  70.  In  that  case  it  was  said  by  the  court:  "The 
act  in  question  does  not  go  upon  the  theory  that  the  victim  of 
such  addiction  is  helpless  and  destitute  and  hence  the  subject 
of  public  charity.  It  does  treat  such  addiction  as  *^^  a  'di- 
sease,' but  it  does  not  treat  it  as  a  contagious  or  infectious 
disease,  and  there  is  no  allegation  or  claim  that  it  is  a  contagious 
or  infectious  disease.  The  question  recurs  whether  any  county 
may  be  compelled  to  pay  any  private  party  for  treatment,  medi- 
cines and  board  of  any  resident  therein  having  a  disease  not  con- 
tagious or  infectious,  merely  because  such  diseased  person  Tias 
not  the  means  to  pay  for  said  treatment.'  If  a  county  may  be 
compelled  to  make  such  payment  for  such  treatment,  medicines, 
and  board  of  a  person  having  such  a  disease,  then  it  logically 
follows  that  every  county  may  be  compelled  to  pay  private  par^ 
ties  for  treatment,  medicines  and  board  of  any  person  having 
any  disease,  though  not  contagious  or  infectious,  provided  the 
victim  has  not  the  present  means  of  making  such  payment  him- 
self.    We  are  clearly  of  the  opinion  that  no  such  power  exists." 

The  following  cases  are  there  cited,  in  which  this  court  had 
previously  held  that  the  legislature  had  no  power  to  compel  or 
authorize  a  municipality  to  raise  money  by  taxation  for  a  jnirely 
private  purpose:  Curtis  v,  Whipple,  24  Wis.  350,  1  Am.  Rep. 
187;  Whiting  v.  Sheboygan  etc.  E.  R.  Co..  25  Wis.  181,  3  Am. 
Rep.  30;  State  v.  Tappan,  29  Wis.  664:,  684.  9  Am.  Rep.  623; 
Attorney  General  v.  Eau  Claire.  37  Wis.  430.  From  this  last  case 
this  quotation  was  made  in  tlie  Keeley  case  from  the  opinion  of 
the  court  by  Chief  Justice  Ryan:  "Taxation  is  the  absolute  con- 
version of  private  property  to  public  use.  And  its  validity  rests 
on  the  use.  In  legislative  grants  of  the  power  to  municipal  cor- 
poration,  the  public   use   must   appear Tlie   legislature 

can  delegate  the  power  to  tax  to  municipal  corporations  for  pub- 
lic ])urposos  only:  and  the  validity  of  the  delegation  rests  on  the 
p\iV)]ic  purpose  Were  this  otherwise,  as  was  said  at  the  bar, 
muniei])al   taxniinn  miglit  well   become  municipal   plunder." 

Thus,  it  ap])ears  that  chapter  203  was  declared  to  be  uncon- 
stitutional upon  the  express  ground  that  it  compelled  any  county 
to  pav  out  of  the  public  moneys  of  the  county,  to  a  private  party 
for  a  purely  private  purpose,  a  sum  not  exceeding  one  hicndred 
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and  thirty  dollars  for  every  inebriate  found  therein  and  treated 
upon  the  order  and  certificate  of  the  county  judge  thereof,  as 
prescribed  in  ^^^  the  act.  The  case  was  distinguished  in  the 
later  case  of  Wisconsin  Ind.  School  v.  Clark  Co.,  103  Wis.  651, 
666,  667,  79  N.  W.  422,  427,  but  it  was  there  said  by  my 
brother  Marshall :  "No  'public  purpose',  within  any  reasonable 
scope  of  the  term,  was  discovered  in  the  Keeley  law.  That  wag 
why  it  met  the  fate  of  legislation  going  beyond  the  boundaries 
of  constitutional  limitations.  True,  stress  was  put  on  the  fea- 
ture that  the  services  of  caring  for  the  committed  persons  were 
performed  by  private  agencies  for  private  gain.  But  it  was  not 
decided  that  such  feature  alone  was  fatal  to  the  law.  The  com- 
bination of  it  with  the  purely  private  service  rendered  showed 

that  the  entire  scheme  was  private Stress  was  laid  on 

the  fact  that,  in  order  to  enable  a  person  to  enjoy  the  benefits  of 
the  act,  it  was  not  requisite  that  he  should  be  without  means  of 
paying  therefor.  Destitution  as  to  present  means — money  in 
hand,  as  it  "  were,  to  make  such  payment — was  all  that  was  re- 
quired. It  was  thus  demonstrated  that  there  was  an  absolute 
absence  of  any  public  purpose  whatever  covered  by  the  law." 

In  a  still  later  case  it  was  held  by  this  court:  '^JST either  the 
county  board  nor  any  county  officer  has  any  authority,  under  our 
statutes,  to  incur  any  liability  for  medical  treatment  of  a 
pauper  to  cure  him  of  inebriety  as  a  disease.  A  county  cannot 
ratify  the  unauthorized  acts  of  its  agents  which  are  beyond  the 
scope  of  its  corporate  powers" :  Putney  Bros.  Co.  v.  Milwaukee 
Co.,  108  Wis.  554,  556,  557,  84  N.  W.  822,  823. 

In  that  case  the  inebriate  was  committed  under  chapter  203 
of  the  Laws  of  1895,  and,  following  Wisconsin  etc.  Co,  v.  Mil- 
waukee Co.,  95  Wis.  153,  60  Am.  St.  Eep.  105,  70  K  W.  68, 
it  was  held  '^'that  no  liability  arose  by  reason  of  the  commit- 
ment"'; but  it  was  there  contended  "that  it  was  the  duty  of  the 
county  to  relieve  and  care  for"  the  victim,  "under  section  1517 
of  the  Statutes  of  1898,  and  when  the  task  had  been  performed 
by  a  private  person,  ....  the  county"  should  be  held  "liable 
if  its  officers  knew  of  the  facts  and  made  no  objection,  and  the 
pauper  had  been  restored  to  health."  In  the  opinion  of  the 
court  bv  mv  brother  Winslow  it  is  said  :  ^^'^  "The  doctrine  liere 

invoked  is    that  of    ratification  or  estoppel The    claim 

here  is  not  for  ordinary  relief  or  care,  but  for  the  medical  treat- 
ment of  a  pauper  for  what  is  termed  'inebriety,'  his  board  being 
simply  a  minor  incident  of  the  treatment.     Neither  the  county 
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board  nor  any  county  officer  has  authority  under  any  specific 
statute  to  contract  with  a  private  person  or  corporation  for  such 
treatment,  and  entail  a  liability  therefor  upon  the  county.  Ine- 
briates  may,  indeed,  be  received  into  county  asylums  under  cer- 
tain restrictions,  ....  and  may  be  committed  to  a  county 
poorhouse,  ....  and  the  county  become  liable  for  their  care 
in  whole  or  in   part,  but  the  statutes   seem  to  go  no  further." 

Then,  after  stating  that  the  legislature  had  "provided  cer- 
tain methods  whereby  inebriates  and  habitual  drunkards" 
might  be  dealt  with,  and  thereby  excluded  other  methods  it  was 
further  said :  "There  was,  therefore,  no  authority  resting  in  any 
officer  or  public  body  to  incur  the  liability  here  claimed  in  the 
first  instance.  Such  being  the  case,  there  can  be  no  ratification 
by  the  county.  A  county  cannot  ratify  the  unauthorized  acts  of 
its  agents  which  are  beyond  the  scope  of  its  corporate  powers" : 
See,  also,  Juneau  Co.  v.  Wood  Co.,  109  Wis.  330,  333,  -334,  85 
N.  W.  387. 

Having  thus  held  that  chapter  203  of  the  Laws  of  1895  was 
unconstitutional  and  void  on  the  ground  that  the  legislature  had 
no  power  to  compel  a  county  to  give  away  its  public  funds  to 
private  parties  for  purely  private  purposes,  the  question  recurs 
whether  tlie  legislature  has  power  to  give  away  the  public  funds 
of  the  state  to  private  parties  for  the  same  private  purpose  by 
the  enactment  of  chapter  4G8  of  the  Laws  of  1901. 

The  act,  in  terms,  appropriates  thirty  thousand  dollars  "for 
tlie  purpose  of  paying  all  innocent  purchasers  of  county  orders 
issued  under  an  invalid  law  known  as  chapter  203  of  the  Laws 
of  1895,  by  different  county  judges  of  the  state  of  Wisconsin 
which  are  yet  unpaid  and  which  were  purchased  prior  to  the 
date  of  the  decision  of  the  supreme  court  of  the  state  of  Wis- 
consin holding  said  act  [Laws  1895,  e.  203]  unconstitutional." 
^'"^^  It  appears  from  the  relation  that  claims  which  arose  under 
the  act,  and  prior  to  the  decision  mentioned — a  period  of  twenty- 
one  and  oue-]ialf  months — had  been  file<l,  proved  and  audited  to 
ilie  amount  of  forty-nine  thousand  six  hundred  and  fifty-eiglit 
dollars  and  forty-four  cents.  The  facts  stated  sufficiently  sug- 
gest tlie  importance  of  that  decision  without  any  speculation  as 
to  wliat  would  have  liccn  the  etfect  upon  the  taxpayers  of  the 
several  counties  in  the  state,  had  the  court  held  chapter  203  of 
llie  Laws  of  1895  to  be  valid  instead  of  being  unconstitutional 
and  void.  The  gravity  of  the  case  at  bar  would  seem  to  be  of 
far  greater  importance,  because  more  far-reaching  in  its  appli- 
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cation.  Counsel  for  the  relator  contend  that  "there  is  nothing 
in  the  constitution  providing  that  the  legislature  may  make  ap- 
propriations only  for  public  purposes."  And  then,  after  ad- 
mitting "that  there  are  several  specific  limitations  on  the  power 
of  the  legislature  to  appropriate  money,"  counsel  assert  that 
that  is  "no  general  limitation  confining  appropriations  either  to 
public  purposes  or  legal  obligations  of  the  state."  Counsel  seem- 
ingly realize  that  it  is  essential  to  maintain  these  propositions 
in  order  to  maintain  this  action.  If  these  propositions  are 
sound,  then  Chief  Justice  Eyan  was  in  grave  error  when  he 
made  the  statement  above  quoted,  from  his  opinion  in  the  Eau 
Claire  case  cited.  If  such  propositions  are  sound,  then  Chief 
Justice  Dixon  was  wrong  in  declaring,  as  he  did : 

"The  legislature  cannot  create  a  public  debt,  or  levy  a  tax, 
or  authorize  a  municipal  corporation  to  do  so,  in  order  to  raise 
funds  for  a  mere  private  purpose.  It  cannot,  in  the  form  of 
fi  tax,  take  the-money  of  the  citizens  and  give  it  to  an  individual, 
the  public  interest  or  welfare  being  in  no  way  connected  with 
the  transaction.  The  objects  for  which  money  is  raised  by  taxa- 
tion must  be  public,  and  such  as  subserve  the  common  interest 
and  well-being  of  the  community  required  to  contribute" :  Brod- 
head  v.  Milwaukee,  19  Wis.  652,  88  Am.  Dec.  711.  See,  also, 
cases  cited  from  the  supreme  court  of  Pennsylvania  in  State 
ex  rel.  New  Eichmond  v.  Davidson,  114  Wis.  576,  90  N.  W. 
1067. 

139  ]yjj._  Cooley  declares:  "It  is  implied  in  all  definitions  of 
taxation  that  taxes  can  be  levied  for  public  purposes  only" : 
Cooley  on  Taxation,  2d  ed.,  103-105.  And  again:  "Taxation 
is  tlie  equivalent  for  the  protection  which  the  government  af- 
fords to  the  persons  and  property  of  its  citizens;  and,  as  all  are 
alike  protected,  so  all  alike  should  bear  the  burden  in  ]U'opor- 
tion  to  the  interests  secured":  Cooley's  Constitutional  Limita- 
tions, 6th  ed.,  608. 

Mr.  Dillon  states  the  rule  thus:  "It  may  be  regarded  as  a  set- 
tled doctrine  of  American  law  that  no  tax  can  be  authorized  by 
the  legislature  for  any  purpose  which  is  essentially  private,  or, 
to  state  tlio  proposition  in  other  words,  for  any  but  public  pur- 
poses": 1  Dillon  on  Municipal  Corporations,  4th  ed.,  sec.  508. 
And  again:  "We  may  readily  conceive  of  acts  of  tlie  legislature 
demanding  sacrifices  which  could  not  be  sustained  as  le^2;itimate 
exercises  of  the  taxing  power,  although  no  specific  provision  of 
the  constitution  sb.ould  bo  infrinsred":  2  Dillon  on  j\Iunicipal 
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Corporations,  4th  ed.,  sec.  737.  And  again :  "There  can  be  no 
legitimate  taxation  to  raise  money  unless  it  be  destined  for  the 
"uses  or  benefit  of  the  government,  or  some  of  its  municipalities 
or  divisions  invested  with  the  power  of  auxiliary  or  local  admin- 
istration. A  public  use  or  purpose  is  of  the  essence  of  a  tax''; 
2  Dillon  on  Municipal  Corporations,  4th  ed.,  sec.  736. 

In  State  ex  rel,  New  Richmond  v.  Davidson,  114  "Wis.  574, 
90  IST.  W.  1067,  numerous  cases  are  cited  from  this  and  other 
courts  to  the  effect  "that  the  taxing  power  of  the  state  can  only 
be  exercised  for  some  object  of  public  or  common  interest." 
It  is  there  said:  "These  adjudications,  and  many  others  which 
might  be  cited,  seem  to  be  based  upon  the  broad  ground  that 
from  the  very  nature  of  our  state  government  there  is  running 
through  our  constitution  an  implied  prohibition  against  forcing 
our  citizens,  by  way  of  taxation,  to  contribute  to  any  mere  pri- 
vate purpose  or  enterprise,  and  that  the  determination  of  the 
legislature  upon  the  subject  is  not  absolutely  conclusive  upon 
the  courts." 

*^**  If  the  contention  of  counsel  referred  to  is  correct,  then 
the  doei=ion  of  this  court  in  that  case  is  all  wrong,  and  ought  to 
be  overruled.  If  the  decision  is  right,  then  the  contention  of 
counsel,  in  the  particular  mentioned,  is  without  foundation. 
The  appropriation  for  the  relief  from  the  terrible  calamity 
caused  by  the  cyclone  which  struck  New  Richmond  June  12, 
1899,  was  sustained  only  on  the  ground  that  the  object  of  the 
appropriation  was  public,  and  such  as  to  subserve  the  common 
interest  and  well-being  of  the  people  of  the  state  at  largo.  In 
that  ease  it  was  virtually  conceded  that  the  object  of  the  appro- 
priation was  public.  In  considering  whether  the  appropriation 
was  repugnant  to  that  clause  of  the  constitution  which  declares 
that  "the  rule  of  taxation  shall  be  uniform,  and  taxes  phall  h'i 
levied  upon  such  property  as  the  legislature  shall  pre>oribf" 
(Const.,  art.  8,  sec.  1),  it  was  said:  "If  the  object  of  the  ap]iro- 
printion  in  question  was  piirely  local  to  the  city  of  New  Rich- 
mond, then  the  rule  of  uniformity  would  require  the  tax  to  sup- 
plv  the  same  to  be  limited  to  that  mrmicipality.  If,  however, 
the  contribution  was  to  subserve  the  common  interest  and  well- 
being  of  the  people  of  the  state,  then  the  appropriation  was 
legitimate":  Stntf  ox  rel.  New  Richmond  v.  Davidson,  114  Wis. 
^rS,  90  N.  W.  10G7;  citing  State  ex  rel.  McCurdy  v.  Tappan,  29 
Wi^.  664.  9  Am.  l?op.  622,  and  Lund  v.  Chippewa  Co.,  93  Wis. 
647.  67  X.  W.  927. 
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In  this  last  case  it  was  said:  "This  provision  manifestly  re- 
quires such  uniformity,  in  case  of  a  state  tax,  to  extend  through- 
out the  state ;  in  case  of  a  county  tax,  to  extend  throughout  the 
county;  in  case  of  a  city  tax,  to  extend  throughout  the  city; 
and,  in  case  of  a  town  tax,  to  extend  throughout  the  town.  In 
other  words,  the  rule  of  uniformity  is  not  broken  merely  because 
a  town  or  city  or  county  raises  a  special  tax  for  local  purposes." 

To  come  within  the  rule  of  uniformity,  as  thus  defined,  it  is 
necessary,  not  only  that  the  object  of  the  appropriation  in  ques- 
tion should  be  public,  but  also  that  it  should  subserve  the  com- 
mon interest  and  well-being  of  the  people  of  the  state. 

^**  There  is  another  clause  of  the  constitution,  which  de- 
clares :  "The  legislature  shall  provide  for  an  annual  tax  suffi- 
cient to  defray  the  estimated  expenses  of  the  state  for  each  year; 
and  whenever  the  expenses  of  any  year  shall  exceed  the  income, 
the  legislature  shall  provide  for  levying  a  tax  for  the  ensuing 
year,  sufficient,  with  other  sources  of  income,  to  pay  the 
deficiency  as  well  as  the  estimated  expenses  of  such  ensuing 
year":  Const.,  art.  8,  sec.  5. 

Special  stress  was  placed  upon  that  provision  in  the  N"ew 
Eiehmond  case,  114  Wis.  578,  96  N.  W.  1067.  It  was  there 
said :  "To  that  language  must  be  applied  the  well-known 
maxim,  'Expressio  unius  est  exclusio  alterius.'  That  construc- 
tion limits  such  annual  tax  to  an  amount  sufficient  to  defray 
such  estimated  expenses State  taxes  are  thus  only  au- 
thorized to  pay  state  expenses,  or  such  expenditures  as  are  au- 
thorized by  the  constitution.^' 

Tlie  only  reference  to  that  provision  of  the  constitution  in 
tlie  brief  of  counsel  is  in  stating  that  that  and  other  sections 
therein  referred  to  "place  limits  on  the  power  of  the  legislature 
to  contract  del)ts";  and  from  that  we  are  asked  to  infer  that  the 
legislature  is  at  liberty  to  give  away  the  pul)lic  moneys  for  ob- 
jects concerning  which  it  has  no  power  to  contract  dcl)ts.  While 
the  provision  quoted,  like  most  of  the  provisions  of  the  constitu- 
tion, is  aflirmative  in  form,  yet  the  manifest  purpose  is  to  limit 
the  annual  tax  to  an  amount  "sufficient  to  defray  the  estiinated 
expense?  of  the  state  for  each  year."  As  held  in  tlie  Xew  Eich- 
mond  case,  in  order  for  an  appropriation  to  be  valid,  it  must  be 
for  a  public  purpose,  and  such  as  subserves  the  common  interest 
and  well-being  of  the  people  of  the  state.  The  act  in  ques- 
tion does  neither.  It  was  solemnly  adjudged  that  dinptor  203 
of  the  Laws  of  1895  was  for  the  sole  benefit  of  private  ])arties 
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and  for  private  purposes.  Counsel  invoke  the  rule  stated  by 
Chief  Justice  Dixon,  and  quoted  approvingly  in  the  New  Eich- 
mond  ^'**  case  wherein  it  is  said:  "Claims  founded  in  equity 
and  justice,  in  the  largest  sense  of  those  terms,  or  in  gratitude 
or  charity,  will  support  a  tax" :  Brodhead  v.  Milwaukee,  19  "Wis. 
€24,  88  Am.  Dec.  711 ;  Cooley  on  Taxation,  137,  128 ;  State  ex 
rel.  New  Richmond  v.  Davidson,  114  Wis.  579,  90  N.  W.  1067. 
That  language  was  used  with  reference  to  the  validity  of  an  act 
of  the  legislature  empowering  the  qualified  electors  of  each 
town,  city  or  incorporated  village  to  raise  by  tax,  money  to  pay 
bounties  to  volunteers  who  might  enlist  therefrom.  The  moral 
obligation  of  such  municipality  to  pay  such  bounties  to  guch 
volunteers  was  strong,  and  rested  upon  the  parties  required  to 
pay,  and  was  for  an  deject  confesscdlv  public ;  and  yet  in  that 
case  it  was  expressly  held:  ''The  legislature  cannot  create  a 
public  debt,  or  levy  a  tax,  or  authorize  a  municipal  corporation 
to  do  so,  in  order  to  raise  funds  for  a  mere  private  purpose. 
....  The  objects  for  which  money  is  raised  by  taxation  must 
be  public,  and  such  as  subserve  the  common  interest  and  well- 
being  of  the  community  required  to  contribute." 

There  was  no  intention,  in  the  language  quoted,  to  justify 
a  tax  for  every  claim  which  one  private  party  may  have  against 
another  private  partv.  though  "founded  in  equity  and  justice 
....  or  in  gratitude  or  charity."  Here,  nuinerous  private 
persons  were  treated,  under  chapter  203  of  the  Laws  of  1895, 
for  a  disease,  by  certain  private  individuals  or  corporations, 
under  the  suppo-ition  that  the  respective  counties  where  the 
inebriates  lived  would  pay  for  such  treatment  an  amount  not 
exceeding  one  hundred  and  thirty  dollars  each.  The  court  held 
the  act  to  be  void  and  the  county  under  no  obligation  to  pay 
such  private  party  for  such  private  purpose.  The  only  change 
in  the  situation  is  that  such  void  claims  have  been  transferred 
by  such  private  parties  to  innocent  purchasers."  Wherein  they 
are  any  more  innocent  than  the  persons  or  corporations  fur- 
nishing the  treatment  it  is  difficult  to  perceive.  Certainlv, 
such  transfer  did  not  change  the  private  purpose  into  a  pub- 
lic ^^^  purpose — much  loss  did  it  make  the  claim  wliieh  one 
private  party  had  against  another  private  party  a  claim  founded 
in  equity  and  justice,  or  in  gratitiide  or  charity,  against  the 
whole  state.  By  chapter  203  the  legislature  onlv  attemptofl  to 
create  claims  against  the  counties.  Notwithstanding  tlie  trans- 
fer, the  claim   still  remains  a  private  claim,   founded   upon  a 
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private  transaction.  The  appropriation  is  less  than  the  amount 
of  the  aggregate  claims;  but  by  its  terms  each  claimant  is  to 
have  a  pro  rata  share.  It  is  essentially  an  appropriation  from 
the  general  fund  to  pay  numerous  private  claims  growing  out 
of  private  transactions.  All  taxpayers  of  the  state  are  inter- 
ested in  preserving  the  funds  of  the  state  from  illegal  diversion 
or  spoliation:  State  ex  rel.  Eaymer  v.  Cunningham,  83  Wis. 
89,  51  N.  W.  1133. 

If  the  decisions  of  this  court  are  to  he  followed,  and  have 
the  significance  above  ascribed  to  them,  then  there  would  seem 
to  be  no  escape  from  a  condemnation  of  the  enactment  in  ques- 
tion. Counsel  for  the  relator  seem  to  rely  with  great  confi- 
dence upon  the  decision  in  United  States  v.  Eealty  Co.,  163 
U.  S.  427,  16  Sup.  Ct.  Eep.  1120.  where  a  claim  was  made  for 
sugar  bounty,  under  an  act  of  March  2,  1895  (28  U.  S.  Stats. 
at  Large,  933),  appropriating  money  to  certain  persons  who  had 
incurred  expense  in  the  production  of  sugar  on  the  faith  and 
credit  of  certain  acts  of  Congress  passed  five  years  before,  the 
constitutionality  of  which  had  been  questioned  and  the  acts 
afterward  repealed.  The  court  held:  "It  is  within  the  consti- 
tutional power  of  Congress  to  determine  whether  claims  ujion 
the  public  treasury  are  founded  upon  moral  and  honorable  ol)li- 
gations.  and  upon  principles  of  right  and  justice;  and  having 
decided  such  questions  in  the  affirmative,  and  having  appro- 
priated public  money  for  the  payment  of  such  claims,  its  deci- 
sion can  rarely,  if  ever,  be  the  subject  of  review  by  the  judicial 
branch  of  the  government." 

It  will  be  observed  that  tlie  court  had  expressly  declined  to 
determine  whether  such  prior  acts  of  Congress  were  valid  ^*^  or 
not;  and  that  question  never  was  determined:  ITnited  States 
V.  Eealty  Co.,  163  U.  S.  433,  16  Sup.  Ct.  Eep.  1120;  citing 
Field  V.  Clark,  143  U.  S.  649,  12  Sup.  Ct.  Eep.  495. 
If  they  were  unconstitutional,  it  w^as  simply  bceauso  Con- 
gro.-s  had  exceeded  its  powers  upon  a  subject  rightfully 
delegated  to  it.  The  opinion  of  the  court  in  that  case 
refers  to  no  state  adjudication,  excc]")t  Tnwvi  of  Guilford  v. 
Chenango  Co.,  13  X.  Y.  143,  146,  149,  163  T^  S.  443.  16  Sup. 
Ct.  Eep.  1120.  That  case  involved  the  validity  of  an  act  of  the 
legislature  requiring  the  town  to  reimburse  its  olTieers  for 
moneys  expended  by  them  in  fruitless  litigniion.  The  court 
decided  that  the  constitution  contained  no  clause  ]irobiI)iting 
sueli  an  enactment.  On  the  contrary,  both  opini(~)ns  refer  to 
the  provisions  of  the  constitution,  then  in  force,  regulating  the 
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method  of  passing  such  enactments,  and,  among  others,  one 
which  declared  that :  "The  assent  of  two-thirds  of  the  members 
elected  to  each  branch  of  the  legislature  shall  be  requisite  to 
every  bill  appropriating  the  public  moneys  or  property  for  local 
or  private  purposes":  N.  Y.  Const.  1846,  art.  1,  sec.  9.  xVnd 
one  of  the  opinions  states  that  such  provisions  were  "not  limita- 
tions of  the  absolute  power  of  the  legislature  over  the  jiublic 
moneys,  or  of  the  like  power  in  the  imposition  of  taxes,  but 
rules  prescribing  the  manner  of  its  exercise."  And  Judge 
Denio  said:  "There  is  no  question  but  that  tliis  law  received 
the  requisite  vote."  In  a  later  case  in  Xew  York,  this  case  was 
distinguished  and  limited,  and  the  court  held: 

"The  legislative  power  of  taxation,  at  least  as  regards  the 
purposes  for  which  it  is  to  be  exercised,  is  not  without  limit, 
and  it  is  within  the  province  of  tlie  courts  to  examine  and  to 
determine  wlicther,  in  a  particular  cas*"^  the  extreme  bound- 
ary of  legislative  power  has  been  reached  and  passed.  It 
must  be  made  quite  clear,  however,  that  the  legislature  has 
erred  before  the  court  can  interfere  with  its  action.  The 
legislature  has  not  power  to  authorize  a  municipal  cor])ora- 
tion  to  issue  its  obligations  for  the  purpose  of  raising  money 
wiicrewitli  to  pay  a  subscription  of  said  corporation  to  the 
capital  stock  of  a  private  corporation,  and  to  provide  for  the 
^"*^  payment  of  such  obligations  by  taxation.  It  has  not  ]io\ver 
to  tax  for  private  purposes  solelj*^:  Weismer  v.  Douglas,  Gi  X. 
Y.  91,  21  Am.  Rep.  586. 

Such  distinctions  are  not  referred  to  in  the  opinion  of  the 
court  in  United  States  v.  Eealty  Co.,  163  U.  S.  427,  16  Sup. 
Ct.  Eep.  1120,  notwithstanding  the  lonrned  justice  who  wrote 
it  had  long  been  an  honored  member  of  the  court  of  appeal^  of 
Xew  York.  Probably  he  deemed  such  distinctions  immaiei'ial 
to  the  decision  of  the  case  then  in  hand.  Assuming  that  the  de- 
cis!r)n  in  tliat  case  goes  to  the  extent  claimed  for  it  l)y 
counsel,  and  with  ^creat  respect  for  the  court  from  which  it 
emanates,  yet,  in  view  of  tlie  provisions  of  our  own  constitu- 
tion, and  the  decisions  cited,  and  the  general  trend  of  authority 
in  this  country,  we  should  be  unwilling  to  follow  it. 

By  the  Court.  The  motion  to  quash  the  alternative  writ  of 
mandamus  is  granted,  and  the  relation  is  dismissed. 

^fr.  Justice  Bardoen  was  present  at  the  hearing  of  this  case, 
and  participated  and  concurred  in  the  decision  thereof,  which 
was  made  December  30,  1902, 
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Winslow  and  Dodge,  JJ.,  dissent. 

A  motion   for   a  rehearing   was    denied  May  29,  1903,  Sie- 
becker,  J.,  taking  no  part. 


A  Tax  can  be  Levied  for  public  purposes  only,  and  never  for  pri- 
vate objects  or  purposes:  State  v.  Switzler,  143  Mo.  287,  65  Am.  St. 
Eep.  653,  45  S,  "VV.  245.  But  it  is  held  that  the  legislature  may 
impose  a  tax  for  the  payment  of  claims  not  strictly  legal,  but 
founded  in  justice  and  equity  in  the  largest  sense  of  those  terms: 
See  the  monographic  notes  to  New  Orleans  v.  Telephone  etc.  Co., 
8  Am.  St.  Eep.  511;  Zigler  v.  Menges,  16  Am.  St.  Eep.  369.  Taxes 
to  provide  for  free  scholarships  have  been  pronounced  invalid:  State 
V.  Switzler,  143  Mo.  287,  65  Am.  St.  Eep.  653,  45  S.  W.  245;  so  have 
taxes  to  provide  for  interstate  expositions:  State  v.  Cornell,  53  Xeb. 
556,  68  Am.  St.  Eep.  629,  74  X.  W.  59;  Hayes  v.  Touglas  County,  92 
Wis,  429,  53  Am.  St.  Eep.  926,  65  N.  W.  482.  For  other  objects  not 
warranting  the  imposition  of  taxes,  see  the  note  to  Zigler  v.  Menges, 
16  Am.  St.  Eep.  365-371. 

An  Appropriation  of  Public  Money  for  pensions  to  persons  who  had 
been  employes  of  a  city  is  held  unlawful  in  Matter  of  Mahon  v. 
Board  of  Education,  171  N.  Y.  263,  89  Am.  St.  Eep.  810,  63  N.  E.( 
1107;  and  payments  to  drafted  men  by  taxation  is  pronounced  un-~ 
lawful  in  Bush  v.  Board  of  Supervisors,  159  N.  Y.  212,  70  Am.  St, 
Eep.  538,  53  N,  E.  1121.  A  state  legislature  cannot,  according  to" 
Bourn  v.  Hart,  93  Cal.  321,  27  Am.  St.  Eep.  203,  28  Pac.  951,  make 
an  appropriation  to  indemnify  a  public  servant  for  injuries  sus- 
tained; nor,  according  to  Conlin  v.  Board  of  Supervisors,  99  Cal. 
17,  37  Am.  St.  Eep.  17,  33  Pac.  753,  direct  a  municipality  to  pay 
a  street  contractor  a  certain  sum  where  he  has  done  work  for  which 
he  is  unable  to  obtain  compensation  because  of  errors  and  irregulari- 
ties of  the  municipal  officers.  As  to  the  allowance  of  a  claim  for  dam- 
ages for  a  wrongful  conviction  and  imprisonment,  see  Allen  v.  Board 
of  Auditors,  122  ]\[ich.  324,  80  Am.  St.  Eep.  573,  81  N.  W.  113.  A 
statute  providing  for  the  payment  of  sugar  bounties  is  declared 
unconstitutional  in  Michigan  Sugar  Co.  v.  Auditor  General,  124  Mich. 
674,  83  Am.  St.  Eep.  354,  83  N.  "W.  625;  and  in  Northern  Trust 
Co.  V.  Snyder,  113  Wis.  516,  90  Am.  St,  Eep.  S07,  89  N.  W.  460, 
it  is  held  that  a  county  cannot  pay  the  expenses  of  a  public  officer 
rendered  beyond  the  confines  of  the  stato. 

If,  Under  a  Htatuie  Afterward  Declared  Unconstitutional,  public  offi- 
cers offer  bounties  for  animal  scalps  and  issue  county  warrants  in 
payment  therefor,  a  subsequent  statute  legalizing  such  warrants 
and  directing  them  to  be  paid  out  of  general  county  funds  is  held 
void:  Felix  v.  Board  of  Commissioners,  62  Kan.  832,  84  Am.  St.  Eep. 
424,  62  Pac.  667. 
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SCHNEIDER  V.  CITY  OF  MEITASHA. 

[118  Wis.  298,  95  N.  W.  94.] 

COEPOEATIONS— Contracts  Ultra  Vires.— The  doctrine  that 
respccling  an  executed  contract,  only  the  stute  can  invoke  the  doctrine 
of  ultra  vires  to  challenge  the  right  of  a  corporation  to  exercise 
power  beyond  the  scope  of  its  charter,  is  applied  quite  generally  to 
private  corporations  but  not  to  public  corporations,  such  as  munici- 
palities,    (p.   91)7.) 

MUNICIPAL  COEPOEATIONS— Power  to  Purchase  and  Use 
Outside  Lands. — A  city  having  express  authority  to  improve  its 
streets  and  to  purchase  such  real  estate  as  is  rea'^sonably  necessary 
or  convenient  for  the  city's  use,  has  power  to  purchase  real  estate 
outside  its  corporate  limits  convenient  for  use  in  obtaining  a  supply 
of  crushed  rock  to  be  used  upon  the  city  streets,     (p.  997.; 

MUNICIPAL  COEPOEATIONS —Power  Outside  of  Limits.— 
Under  general  charter  powers  a  city  may  do  business  outside  its 
boundaries  so  far  as  is  reasonably  necessary  to  carry  out  the  ex- 
press powers  granted  to  it.     (p.  998.) 

I.rQNICIPAL  COEPOEATIONS— Purchase  of  Outside  Lands- 
Business  Purposes — Governmental  Power. — A  municipal  corporation 
may  take  and  hold  land  convenient  and  accessible  for  its  business 
use  and  purposes,  although  such  land  lies  outside  its  corporate  lim- 
its, and  its  charter  confers  no  express  authority  to  own  land  out- 
side its  limits.  But  the  city  cannot  exercise  its  sovereignty  over 
it,  though  it  can  exercise  all  the  rights  and  powers  pertaining  to 
ownership,     (p.  lOuO.) 

MUNICIPAL  COEPOEATIONS— Powers.— A  municipality  has 
no  right  to  exercise  sovereign  or  governmental  authority  over  prop- 
erty owned  by  it  and  acquired  for  business  purposes  outside  its  cor- 
porate limits,     (p.  lOCO.) 

MUNICIPAL  COEPOEATIONS — Power  to  Purchase  Outside 
Lands — Eemoteness  of  Property. — In  determining  whether  corporate 
authority  has  been  exceeded  in  purchasing  outside  lauds  for  busi- 
ness purposes  by  reason  of  the  distance  from  the  city  limits  the  act 
in  question  reaches,  that  question  must  be  solved  by  an  appeal  to 
reason,  keeping  in  mind  that  municipalities  in  business  matters  are 
governed  by  very  much  the  same  rules  as  private  corporations,  and 
are  to  be  given  a  wide  range  without  being  hold  guilty  of  an  abuse 
of  power.  If,  however,  the  agents  of  the  city  go  so  far  from  its 
boundary  to  obtain  land  for  its  use  that  the  element  of  convenience 
is  no  longer  apparent,  there  is  such  an  abuse  of  authority  as  to 
render  the   act  void.     (p.  1001.) 

J.  C.  Kerwin,  for  the  appellant. 

Bouck  &  Hilton  and  J.  M.  Pleasants,  for  the  re^ponrlents. 

3^^  MAESIIALL,  J.  Respondents  ur,2fe  in  support  of  the 
order  appealed  from  the  doctrine  that,  respecting  an  executed 
contract,  only  the  state  can  invoke  the  doctrine  of  ultra  vires  to 
cliallenge  the  right  of  a  corporation  to  exercise  power  heyond 
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the  scope  of  its  charter.  That  doctrine  is  applied  quite  gen- 
erally to  private  corporations.  It  is  not,  however,  to  public 
corporations.  The  numerous  cases  decided  by  this  court,  es- 
tablishing the  right  of  taxpayers  to  intervene  to  prevent  the 
^^^  unlawful  disposition  of  public  money  or  to  compel  its 
restoration,  clearly  indicates  that:  Webster  v.  Douglas  Co.,  103 
Wis.  181,  72  Am.  St.  Eep.  870,  77  N.  W.  885,  78  X.  W.  451 ; 
Northern  etc.  Co.  v.  Snyder,  113  Wis.  516,  89  N.  W.  4G0.  It 
is  deemed  so  unsafe  to  allow  the  officers  of  a  municipality  to 
bind  it  beyond  the  scope  of  its  powers,  that  all  persons  are 
held  firmly  to  the  rule  that,  in  dealing  with  such  a  corporation, 
they  are  presumed  to  know  the  limit  of  its  authority  and  act 
at  their  peril.  The  result  is  that  no  one  can  successfully  plead 
ignorance  to  save  himself  from  loss  in  dealing  with  a  munici- 
pality as  to  matters  expressly  prohibited,  nor  as  to  any  matter 
beyond  the  scope  of  corporate  authority  except  in  case  his  money 
or  property  has  actually  been  used  for  legitimate  corporate 
purposes.  In  that  event,  on  equitable  grounds,  the  court  will 
afford  a  remedy  to  the  extent  of  the  corporate  benefit,  but  no 
further:  Thomson  v.  Elton,  109  Wis.  589,  85  N".  W.  425;  Beach 
on  Public  Corporations,  sec.  219. 

Counsel  for  appellant  bring  to  our  attention  a  number  of 
authorities  to  sustain  the  contention  that  a  city  cannot  pur- 
chase real  estate  outside  of  its  corporate  limits,  but  none  that 
seems  to  really  touch  the  precise  question  here  presented, 
which  is  this:  Can  a  city,  under  its  general  power  to  "pur- 
chase and  hold  real  estate  sufficient  for  the  public  use.  con- 
venience or  necessities"  (charter  of  Menasha — Laws  1891,  c. 
123,  subc.  15,  sec.  4),  purchase  real  estate  outside  of  its  cor- 
porate limits  convenient  for  use  in  obtaining  a  supply  of 
crushed  rock  to  be  used  upon  the  city  streets? 

The  city  of  ]\renasha  had  express  authority  to  improve  its 
streets.  It  had  express  authority  to  purchase  such  real  estate 
as  it  deemed  reasonaldy  necessary  or  convenient  for  the  city's 
use.  It  possessed,  by  implication,  all  the  powers  reasonably 
necessary  to  tlic  proper  exercise  of  such  express  powers,  and 
those  Cosential  to  the  objects  and  purpose  of  its  corporal e  ex- 
istence: Trcster  v.  Sheboygan.  87  Wis.  490,  58  X.  W.  747. 
The  acquirement  of  a  supply  of  crushed  rock  for  use  upon 
^^^  tbe  city  streets  was  a  legitimate  city  purpose.  That  is 
concerled.  It  must  be  conceded,  also,  that  to  obtain  sucli  supply 
by  the  purchase  of   real  estate    and  manufacturing  the  crushed 
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rock  therefrom  within  the  city  limits  would  be  a  legitimate 
exercise  of  corporate  power.  Would  an  act  which  does  not 
involve  the  exercise  of  sovereign  authority — one  in  the  exer- 
cise of  the  ordinary  business  functions  of  a  city  inside  the 
city  limits — cease  to  be  such  if  performed  just  over  the 
boundary  line  or  within  a  convonient  distance  from  the  city? 

The  language  of  the  charter  is  general.  Looking  at  the 
literal  sense  thereof^  the  city  may  do  business  outside  its 
boundaries  so  far  as  reasonably  necessary  to  carry  out  the 
express  powers  granted  to  it,  as  well  as  within.  It  is  admit- 
ted that  a  city  may  own  realty  outside  its  limits  for  purposes 
which  are  essential  to  its  welfare,  as  for  a  cemetery  or  pest- 
house.  On  that  2  Dillon  on  Municipal  Corporations,  fourth 
edition,  sec.  565.  is  cited.  Judge  Dillon,  as  wo  shall  see  later, 
some  time  after  the  text  of  his  work  was  written,  successfully 
maintained  much  broader  authority  for  cities.  Counsel  sug- 
gests that  if  the  city  can  go  outside  its  boundaries  for  a  stone 
quarry  because  the  corporation  needs  crushed  rock  for  use 
upon  its  streets,  it  can  go  to  any  distance  therefor,  and  that  if 
it  can  go  into  the  rock-crushing  business,  it  can  also  go  into 
iho  businoss  of  liuikling  rock'-crushers.  That  argument,  though 
plausildo,  lacks  the  merit  of  novelty,  as  will  hereafter  be  seen. 
As  an  authority  peculiarly  in  point,  we  are  referred  to  Duncan 
v.  Lynchburg  (Va.),  34:  S.  E.  964-,  decided  in  the  supreme 
court  of  appeals  of  A^irginia.  At  first  glance  the  case  seems 
to  strongly  sup])ort  counsel's  side  of  the  couiroversy.  but  upon 
a  careful  study  thereof  it  appears  that  the  powers  of  the  charter 
of  Lynchburg  were  much  less  liberal  than  those  of  the  re- 
spondent city.  IMoi-eover,  we  find  that  the  authorities  cited 
do  not  supjiort  the  extreme  views  of  the  A'irginia  court.  The 
Lynchburg  cliarter  only  authorized  the  purchase  of  pro]VM-ty 
necessary  for  city  purposes.  The  charter  ^^^  l^efore  us  author- 
izps  tlio  purcb.n-e  of  ]>roperty  necessary  or  convenient  for  such 
pui-]K)ses.  Tlie  authorities  cited  by  the  Virginia  court,  in  tlie 
main,  boar  on  llie  question  of  exercising  governmental  ]»o\vers 
outsido  tlie  oity.  Tlinsi^  that  touch  on  mere  riiikts  of  fiwuciship 
sii]  jiort  a  view  rniber  contrary  to  the  decision  of  the  coui-t. 
Lor  example,  l^ilov  v.  Pocbcster,  9  IST.  V.  (It.  is  referi-od  to. 
Thf^  l";ii'iioil  counsel  here  relv  upon  that  and  simibir  cases. 
I'lie  Xew  York  court  c\i)re>sly  declined  to  bold  that  a  city 
cannot  tnke  tille  to  realty  outside  its  limits  for  any  purpose. 
It    held    that    it    cannot    do  so  for    tlie    purpose  of  exercising 
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governmental  authority  over  the  same.  Coklwater  v.  Tucker, 
36  Mich.  474,  24  Am.  Eep.  601,  was  cited  by  the  Virginia 
court  and  is  also  relied  upon  here.  That  holds  that  a  city  may 
own  public  works  outside  its  boundaries  by  implied  authority 
under  some  circumstances. 

The  rule  that  a  city  cannot  exercise  its  governmental  au- 
thority outside  its  limits  has  nothing  to  do  with  the  case  in 
hand.  This  court  held  that  it  cannot  exercii^e  such  authority 
in  Becker  v.  La  Cro?se,  99  Wis.  414,  67  Am.  St.  Rep.  874,  75 
X,  \Y.  84.  It  at  the  same  time  recognized  that  a  city  may 
exercise  its  mere  right  to  own  and  use  property  for  legitimate 
city  purposes  outside  its  boundaries.  That  is  very  decisively 
maintained  in  the  following  cases,  which  seem  to  fully  cover 
the  case  in  hand,  so  far  as  decisions  in  another  jurisdiction  can 
do  so:  People  v.  Kelly,  76  jST.  Y.  475;  Matter  of  Application  of 
:Mayor,  etc.,  99  N.  Y.  569,  2  ^.  E.  642;  Lester  v.  Jackson, 
69  Miss.  887,  11  South.  114.  In  the  second  case  cited  Judge 
Dillon  appeared  for  the  city  of  I^ew  York  and  prevailed  in  the 
contention  that  the  city  possessed  power  to  purchase  land 
outside  the  city  for  a  park.  It  was  suggested  to  the  court  by 
the  opposition,  as  an  indication  of  the  absurdity  of  that 
doctrine,  that  if  land  outside  a  city  can  be  held  for  a  park,  it 
can  acquire  property  regardless  of  distance;  that  if  the  city  of 
Xew  York  can  purchase  land  three  miles  from  its  limits,  it  can 
go  to  the  Falls  of  Xiagara  or  to  the  Adirondack  "^^  mountains, 
and  can  also  build  and  operate  a  railroad  to  the  premises  ac- 
quired: and  when  its  right  in  the  matter  is  challenged,  defend 
upon  the  plea  of  city  purpose  and  implied  power  to  subserve 
the  same.  That  argimient  was  taken  seriously  by  the  court 
and  considered,  with  the  result,  based  upon  reason  and 
authority,  that  a  general  grant  of  power  as  regards  those  mat- 
ters which  do  not  involve  governmental  functions,  cannot  be 
fenced  about  by  corporate  limits;  that  what  constitutes  a  city 
purpose  within  such  limits  does  not  change  merely  by  passing 
beyond  the  same.  This  lan.smage  was  used :  "The  truth  is 
that  neither  in  authority,  nor  in  the  legislative  practice,  nor  in 
the  common  sense  of  the  question  is  there  any  basis  for  declar- 
ing that  there  can  be  no  true  and  sound  municipal  purpose 
which  reaches  beyond  the  corporate  lines." 

The  undoubted  right  to  purchase  a  water  supply  outside 
the  city  was  suggested,  and  the  instance  was  pointed  to  of 
Xew  York  going  for  such  purpose  to  a  distance  of  forty  miles 
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from  the  city  and  expending  millions  of  dollars  in  tliat  re- 
gard. After  disposing  of  the  primary  question  of  whether  all 
city  purposes  end  at  the  corporate  limits  going  outward,  and 
commence  at  such  limits  coming  inward,  the  court  took  up  the 
idea  of  distance  suggested  h'y  the  illustration  given  by  counsel, 
and  held  that  power  in  that  regard  is  limited  by  the  very 
nature  of  it;  that  so  long  as,  considering  the  end  in  view,  the 
range  of  reasonable  convenience  and  adaptation  to  the  ex- 
ercise of  the  express  power  is  not  overstepped,  municipal  au- 
thority is  not  exceeded;  that  when  an  extreme  action  shall 
have  been  taken,  so  as  to  impress  the  impartial  mind  of  some 
ulterior  purpose,  it  is  time  to  pause  if  not  to  turn  backward. 
That  doctrine  was  indorsed  in  Lester  v.  City  of  Jackson, 
G9  Miss.  887,  11  South.  114,  which  was  another  case  of  buying 
land  beyond  the  city  limits  for  a  park.  Tlie  language  of  the 
court,  in  substance,  was  this :  A  municipal  corporation  may 
take  and  hold  land  convenient  and  accessible  for  a  park, 
although  it  lies  outside  the  corporate  limits,  and  the  charter 
confers  no  express  authority  ^^^  to  own  land  outside;  the  city 
cannot  exercise  its  sovereignty  over  it,  but  it  can  exercise  all 
the  rights  and  powers  pertaining  to  ownership. 

It  would  not  be  profitable  to  examine  at  length  the  numer- 
ous cases  called  to  our  attention  by  appellant's  counsel  to  sup- 
port his  view.  It  seems  sufficient  to  say  that,  in  the  main, 
they  hold  that  municipal  authority  in  a  governmental  sense 
cannot  be  exercised  outside  the  limits  of  the  municipality. 
That  is  in  harmony  with  the  decision  of  this  court,  as  we 
have  seen.  It  is  also  in  harmony  with  the  view  that  munici- 
pal ownership  may  reach  beyond  corporate  limits,  as  held  in 
the  eases  to  which  we  have  referred.  "When  one  draws  the  dis- 
tinction between  mere  right  to  own  property  for  citv  pn.rijosos 
and  the  right  to  exercise  sovereign  authority  over  pronertv,  the 
authorities  upon  which  this  case  was  grounded  are  easily  seen 
not  to  warrant  the  result  sought. 

In  testing  the  question  of  whether  a  municipality  has  ex- 
ceeded its  corporate  authority  in  going  outside  its  boundaries 
in  any  u'wcn  case,  we  must  first  determine  the  purpose  in 
view.  If  that  be  found  to  be  the  exercise  of  poli.-p  aiiihnritv, 
or  antliority  to  go\orn  in  any  sense,  the  conclusion  must  be 
that  the  end  docs  not  justify  the  act.  If  it  be  found  to  he 
the  mere  exercise  of  a  business  function,  the  conclusion  must 
be    that  the    merq  act    of  going  beyond  the  boundary  does  not 
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necessarily  involve  excess  of  power.  In  detennining  whether 
corporate  authority  has  been  exceeded  by  reason  of  distance 
from  the  city  limits  the  act  in  question  reaches,  we  roust  ?olv6 
that  by  an  appeal  to  reason  and  common  sense,  keepin^r  in 
mind  that  municipal  corporations,  in  their  business  matter?, 
are  governed  by  very  much  the  same  rules  as  private  cor- 
porations: Washburn  Co.  v.  Thompson,  99  AYis.  5R5,  75  ]sr.  W. 
309.  It  comes  down  in  each  case  to  the  exercise  of  mere 
human  judgment.  That  being  the  case,  there  must  necessarily 
be  a  wide  range  within  which  municipal  officers,  acting  in 
good  faith,  may  go,  and  not  be  guilty  of  such  an  abuse  of 
^^  power  as  to  render  their  acts,  as  acts  of  the  city,  void.  As 
suggested  in  the  New  York  case,  they  may  go  to  the  point  where 
to  go  further  would  indicate  some  ulterior  motive — indicate 
that  a  legitimate  city  purpose  was  no  longer  in  view.  That 
would  be  true  whether  the  act  done  were  performed  within  or 
without  the  corporate  limits.  Manifestly,  in  purchasing  real 
estate  for  the  convenience  of  a  city,  the  element  of  conven- 
ience will  enter  into  the  matter,  whether  the  purcliase  be  made 
on  one  side  or  the  other  of  the  boundary  line  of  the  corpora- 
tion. If  the  agents  of  the  city  should  co  so  far  front  its 
boundary  to  obtain  land  for  its  use  that  the  elr-nient  of  con- 
venience would  be  no  longer  apparent,  there  would  uudoubt- 
edly  be  such  an  abuse  of  authority  as  to  rende:-  the  act  void. 
There  is  nothing  of  the  kind  in  this  case.  It  is  not  ques- 
tioned, as  we  understand  it,  that  municipal  authority  was  not 
exceeded  if  power  existed  to  purchase  land  for  the  purpose 
of  obtaining  a  supply  of  crushed  rock  for  use  upon  the  city 
streets,  beyond  the  city  limits,  at  all.  It  follows,  therefore, 
that  the  order  appealed  from  must  be  affirmed. 

Bv  the  Court.     Order  affirmed. 


A  Mvnicipal  Corporation  cannot,  as  a  general  rule,  pnrchaso  and 
hold  real  ostate  beyonrt  its  territorial  limits,  or  lawfully  perform  anv 
act  lieyond  such  limits,  unless  power  to  do  so  is  expressly  given  by 
tho  legislature.  This  doctrine,  however,  docs  not  extend  to  the  con- 
struction of  drains  and  sewers^  or  to  tho  acquisition  of  land  for  that 
purpose:  Langley  v.  Augusta,  118  Ga.  590,  98  Am.  St.  Rep.  13.?, 
45  S.  E.  486;  McBean  v.  Fresno,  112  Cal.  159,  53  Am.  St.  Eep.  191, 
44  Pac.  358;  Coldwater  v.  Tticker,  36  Mich.  474,  24  Am.  Rep.  601. 


1003  American  State  Eeports^  Vol.  99.     [Wisconsin, 


STATE  V.  WEST. 

[118  Wis.  469,  95  N,  W.  521.] 

WITNESSES— Husband  and  Wife.— The  rule  that  neither  hns- 
band  nor  wife  can  testify  for  or  against  the  other  is  confined  to 
cases  where  the  testimony,  if  given,  would  be  by  one  directly  for  or 
acainst  the  other,  such  other  being  a  party  to  the  litigation,  (p. 
1003,) 

WITNESSES — Husband  and  Wife— Adultery.— If  n  person  is 
separately  charged  with  adultery  committed  jointly  by  him  with  an- 
other's wife,  the  husband  of  the  latter  is  competent  to  testify  as  to 
his  marriage,  and  generally  as  regards  the  alleged  offense,     (p.  1004.) 

Indictment  and  prosecution  against  one  West  for  adultery 
committed  Jointly  with  one  Irene  Foreman.  Separate  indict- 
ments were  filed  a,gainst  each  of  them.  On  the  trial  of  West, 
the  husband  of  the  said  Irene,  was  permitted  to  testify  against 
objection,  as  to  the  marriage  between  himself  and  the  said 
Irene,  and  generally  in  relation  to  the  alleged  offense.  The 
only  question  submitted  to  the  supreme  court  was  as  to  the 
admissibility  of  such  testimony. 

L.  M.  Sturdevant,  attorney  general,  and  L.  H.  Bancroft,  firsl 
assistant  attorney  general,  for  the  state. 

R.  F.  Kountz,  for  the  deEeudant. 

470  MARSHALL,  J.  Tlie  rule  is  familiar  that  husband 
and  wife  cannot  be  witnesses  for  or  against  each  otl^or.  Does 
that  rule  apply  to  the  question  in  respect  to  which  a  decision  is 
desired?  *'*  Restating  the  court's  question  in  a  proper  form, 
to  the  end  that  it  may  be  answered  affirmatively  or  negatively, 
it  is  this:  Is  the  rule  that  neither  husband  uor  wife  can 
testify  for  or  against  the  otiier  confined  to  where  the  testi- 
mony, if  given,  would  be  by  one  directly  for  or  against  the 
other,  such  other  being  a  party  to  the  litigation?  It  must  be 
ooneoded  that  there  is  authority  both  ways  in  respect  thereto, 
lint  it  Sf^ems,  as  claimod  by  the  attorney  general,  tliat  this 
rourt.  in  State  v.  Dudley,  7  Wis.  HH-t.  adopted  the  afih-niativo 
fnr  this  sfate.  True,  there  is  a  difference  lietwef^n  the  man- 
ner in  wliich  the  question  was  sul)inittod  there  and  Ikm-o. 
Here  is  the  former  question :  *^AVas  the  witness,  Jolm  W. 
Winders,  the  divoreod  Inisband.  competent  to  prove  his  mar- 
riage with  his  divorced  wife,  "Mnry  Adalme  Winders?" 
While     that    question    was    limited    by    two    circumstances — 1. 
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The  witness  and  his  wife  were  divorced  between  the  time  of 
trial  and  the  alleged  commission  of  the  offense;  and  2. 
He  was  a  witness  merely  of  the  fact  of  marriage — neverthe- 
less the  affirmative  of  the  question  was  maintained  as  not 
falling  within  the  general  common-law  rnle,  and  the  court 
considered  and  decided  it  from  that  standpoint,  apparently 
not  deeming  material  the  circumstances  distinguishing  it 
from  the  one  we  have  here.  That  is  evident  not  only  froin 
the  reasoning  of  the  opinion,  hut  from  the  authorities  cited. 
In  none  of  such  authorities  was  the  circumstances  of  a  divorce 
present.  In  the  cases  cited  as  conflicting  with  the  decision 
of  the  court  are  such  as  State  v.  Welch,  26  Me.  30,  45  Am. 
Dec.  94,  where  the  proposition  was  whether,  en  the  prosecution 
of  a  man  for  adultery,  the  husband  of  the  woman  was  compe- 
tent to  testify  against  him  as  to  the  fact  of  adultery,  the  de- 
cision being  in  the  negative. 

Whether  the  view  which  this  court  thus  early  took  of  the 
law  is  the  better  one  we  need  not  here  discuss,  nor  whether  it  is 
supported  by  the  greater  weight  of  authority.  Statements  can 
Be  found  in  text-books  both  ways.  Certain  it  is  that  many 
'*'^  courts  are  in  full  harmony  with  this  court  on  the  sub- 
ject. Campbell  v.  State,  133  Ala.  158,  33  South.  635,  cited 
by  the  attorney  general,  is  an  instance  of  that.  There  it  is 
said,  in  effect,  that  the  law  is  well  settled  that  a  husband  may 
testify  on  the  trial  of  a  party  separately  cliarged  with  being 
guilty  of  an  offense  committed  jointly  by  him  with  the  wit- 
ness' wife,  subject  to  the  rule  as  to  confidential  communica- 
tions between  husband  and  wife.  Such  communications  are 
obviously  covered  by  a  rule  which  applies  regardless  of 
whether  the  evidence  relates  to  a  person  on  trial  or  not,  both  at 
common  law  and  under  the  statute:  Stats.  1S98,  sec.  4072.  In 
ViTiarton's  Criminal  Evidence,  section  396,  it  is  said:  '-'The 
mere  fact  that  the  testimony  to  be  given  by  a  wife  criminates 
her  husband,  or  that  the  testimony  of  the  husband  criminates 
Ihe  wife,  does  not  exclude  such  testimony  in  prosecutions  in 
which  the  party  so  criminated  is  not  a  defendant.  Yet  while 
such  testimony  will  be  adinitted,  it  will  not  be  compelled." 

Similar  expressions  can  b"e  found  in  the  works  of  most  text- 
writers.  In  1  Encyclopedia  of  Evidence,  633,  it  is  said: 
*'Where  the  paramour  is  on  trial  the  authorities  are  in  con- 
flict as  to  the  admissibility  of  testimony  of  the  husband  or  wife, 
the  weight  of  authority  holding  it  incompetent." 
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An  examination  of  the  authorities  cited,  however,  leaves  ono 
in  doubt  as  to  the  correctness  of  the  author's  view.  It  would 
require  much  time  for  a  full  review  of  the  subject.  We  will 
not  attempt  it,  since  it  appears,  as  before  indicated,  that  tho 
court's  question,  as  we  have  restated  it  must  be  answered  in 
the  affirmative  in  harmony  with  the  previous  decision  rendered 
here. 

By  the  Court.  The  question  submitted,  as  construed  and  re- 
stated, is  answered  in  the  affirmative. 


For  Authorities  upon  the  question  passed  upon  in  the  principal 
ease,  see  the  note  to  State  v.  Boyd,  27  Am.  Dee.  379;  De  Meli  v. 
De  Meli,  120  N.  Y.  485,  17  Am.  St.  Eep.  652,  24  N.  E.  996;  Craw- 
ford V.  State,  98  Wis.  623,  67  Am.  St.  Kep.  829,  74  N.  W.  537;  Han- 
aelman  v.  Dovel,  102  Mich.  505,  60  N.  W.  978,  47  Am.  St.  Eep.  557^ 
and  cases  cited  in  the  cross-reference  note  thereto. 


OPITZ  V.  KAEEE. 

[lis  Wis.  527,  95  N.  W.  948.] 

GIFTS. — To  Consummate  Gifts  Inter  Vivos,  there  must  be  an 
absolute  delivery  of  the  subject  matter  thereof  by  the  donors,  witk 
an  intention  to  part  with  their  interest  in  and  dominion  over  the 
property  sought  to  be  transferred,     (p.  1005.) 

GIFTS — Delivery. — The  essential  lequirement  in  cases  of  gifts 
is  that  such  a  delivery  shall  be  made  as  the  nature  of  the  subject 
sought  to  be  bestowed  reasonably  admits  of.     (p.  1005.) 

GIFTS. — Delivery  of  an  Instrument  making  an  appropriation 
of  a  fund  is  a  symbolical  delivery  of  the  fund,  and  the  gift  becomes 
thereby  executed  and  completed,  vesting  title  in  the  person  to  whom 
such  delivery  is  made.     (p.  lOOG.) 

INSURANCE,  LIFE— Gift  of  Policy.— If  a  life  insurance  pol- 
icy, payable  to  the  personal  representatives  of  the  insured,  merely 
provides  that  if  assigned,  the  assignment  must  be  in  -writing,  and^ 
that  the  company  shall  not  be  required  to  notice  such  assignment  un- 
til the  original  or  a  duplicate  thereof  is  filed  in  the  home  office, 
the  company  assuming  no  responsibility  for  its  validity,  such  policy 
may  be  the  subject  of  a  parol  gift  inter  vivos,  -without  notice  to  the 
insurance  company  and  to  the  exclusion  cf  the  beneficiaries  named  in 
the  policy,     (p.  1009.) 

INSURANCE,  LIFE— Gift  of  Policy.— If  an  insured  has  power 
to  transfer  the  policy  on  his  life  undor  the  law  and  the  terms  of 
the  contract,  he  may  dispose  of  it  by  gift,  and  when  such  transfer 
moots  the  requirements  of  the  law  relating  to  gifts  the  title  to  the 
fund  at  its  maturitv  is  vested  in  the  donee,     (p.   1009.) 
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INSURANCE,  LIFE— Gift  of  Policy.— When  a  gift  of  a  life 
insurance  policy  is  consummated,  the  donee's  rights  and  interests 
become  absolute,  and  all  possibility  of  a  devolution  of  benefits  un- 
der the  policy  to  the  personal  representatives  of  the  insured  named 
in  the  policy  as  beneficiaries  is  at  an  end.     (p.  1010.) 

INSUEANCE — Insurable  Interest. — A  woman  has  an  insurable 
interest  in  the  life  of  the  man  whom  she  is  under  contract  to  marry. 
(p.  1010.) 

INSURANCE,  LIFE — Waiver  of  Objection  to  Transfer. — ^If  an 
insurance  company  has  paid  the  proceeds  of  a  life  policy  into  court 
for  the  lawful  owner,  it  has  waived  any  objection  it  might  have 
to  any  transfer  of  the  policy  by  the  insured  in  his  lifetime,  and 
such  objection  is  not  available  to  the  personal  representative  of 
the  deceased  or  other  person  interested  in  his  estate,  (pp.  1010, 
1011.) 

INSURANCE,  LIFE— Action  to  Recover— Judgment.— If,  th* 
donee  of  a  life  insurance  policy  brings  an  action  against  the  personal 
representative  of  the  insured  named  as  beneficiary  to  recover  the 
fund,  and  there  is  nothingto  show  that  such  representative  is  guilty 
of  bad  faith  in  defending  the  action,  a  personal  judgment  against 
him  for  interest,  costs,  and  disbursements  in  the  action  is  error. 
These  must  be  paid  out  of  the  estate,     (p.  lull.) 

Cummings,  Hayes  &  Thiel,  for  the  appellant. 

J.  H.  Stover,  for  the  respondent. 

«29  SIEBECKER,  J.  The  facts  in  this  case  present  the 
question.  Could  the  proceeds  of  this  policy  be  made  the  subject 
of  a  gift,  as  claimed  by  the  plaintiff?  To  consummate  a  gift 
inter  vivos,  there  must  be  an  absolute  delivery  of  the  subject 
of  the  gift  by  the  donor,  with  an  intention  to  pai-t  with  his 
interest  in  and  dominion  over  the  property  sought  to  De  trans- 
ferred. The  rule  seems  well  settled  that  bonds  and  other 
negotiable  instruments  for  the  payment  of  money  can  be 
transferred  by  delivery  to  the  intended  donee  as  a  gift  with- 
^^^  out  a  written  assignment.  The  essential  requirement  in 
cases  of  gifts  is  that  such  a  delivery  shall  be  made  as  the 
nature  of  the  subject  sought  to  be  bestowed  reasonably  admits 
of.  IMany  of  the  strict  requirements  to  the  transfer  of  prop- 
erty by  gift,  indicated  by  the  earlier  cases^  have  been  removoil 
or  relaxed  to  give  a  freer  exercise  to  such  a  disposition  of  prop- 
erty. This  modification  of  the  law  applies  to  wliat  may  be  the 
subject  of  a  gift,  as  well  as  the  manner  of  executing  it.  In 
the  case  of  Crook  v.  First  N'at.  Bank.  83  Wis.  31,  35  Am.  St. 
TIep.  17,  52  K  W.  1131,  the  court  adopts  the  lan^age  of  Shaw, 
C.  J.,  in  Chase  v.  Eedding,  13  Gray.  418 — expressing  the  rule 
on  the  subject  of  gifts,  as  follows :  "Originally  it  was  limited, 
with  some  exactness,  to  chattels — ^to  some  object  of  value  de- 
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liverable  by  the  hand;  then  extended  to  securities  transferablo 
solely  by  delivery,  as  bank  notes,  lottery  tickets,  notes  payable 
to  bearer  or  to  order,  and  indorsed  in  blank.  Subsequently  it 
has  been  extended  to  bonds  and  other  choses  in  action  in  writ- 
ing, represented  by  a  certificate,  when  the  entire  equitable  in- 
terest is  assigned." 

The  court  further  states :  ^'These  cases  all  go  on  the  assump- 
tion that  a  bond  or  other  security  is  a  valid,  subsisting  obliga- 
tion for  the  payment  of  a  sum  of  money,  and  the  gift  is  in  effect 
a  gift  of  the  money  by  a  gift  and  delivery  of  the  instrument 
that  shows  its  existence,  and  affords  the  means  of  reducing  it 
to  possession" :  Basket  v.  Hassell,  107  U.  S.  602,  2  Sup.  Ct.  Eep. 
415 ;  Reed  v.  Copeland,  50  Conn.  472,  47  Am.  Eep.  663 ;  Scholl- 
mier  v.  Schoendelen,  78  Iowa,  426,  16  Am.  St.  Eep.  455,  43 
X.  W.  282. 

In  some  jurisdictions,  it  has  been  held  that  certificates  of 
stock  in  a  corporation  can  bo  the  subject  of  a  valid  gift  by  de- 
livery thereof,  though  the  rules  of  the  corporation  prescribing 
the  manner  of  executing  an  assignment  have  not  been  com- 
plied with.  The  basis  of  these  decisions  is  that  the  law  recog- 
nizes the  binding  effect  of  such  transfers,  as  between  the  par- 
ties thereto,  though  it  does  not  alter  the  relations  which  exist 
between  the  shareholder  and  the  persons  related  to  him  by 
^•^^  reason  of  being  members  of  the  same  company:  Common-, 
wealth  V.  Compton,  137  Pa.  St.  138,  20  Atl.  417;  Eced  v. 
Copeland,  50  Conn.  472,  47  Am.  Eep.  663.  The  suggestion 
that  such  an  agreement  cannot  be  relied  upon,  because  it  rests 
entii'cly  in  parol,  is  in  conflict  with  the  established  rules  con- 
trolling a  transfer  of  property  of  tliis  nature,  where  the  delivery 
of  the  instrument  which  is  the  evidence  of  a  subsisting  obliga- 
tion is  a  symbolical  delivery  of  the  propert};.  and  operates  as 
a  completed  transfer  of  the  title  as  between  the  parties  to  the 
transaction.  Xo  particular  form  or  words  or  written  instru- 
ment is  reriuired  by  the  law  to  constitute  an  assignment  of  this 
class  of  property. 

"Anv  nrdor.  writing,  or  act  which  makes  an  appropriation 
of  the  fund  amounts  to  an  equitable  assignment,  and  an  oral 
or  written  declaration  may  be  a?  effectual  as  the  most  formal 

instrument The  same  is  true  as  to  gifts  of  choses  in 

action,  if  a  delivery,  or  what  in  judgment  of  law  amounts  to 
such,  takes  place"' :'  Crook  v.  First  Xat.  Bank,  83  Wis.  31.  35 
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Am.    St.    Eep.  17,  52    K  ^y.    1131;  Wilson   v.  Carpenter,  17 
Wis.  516;  Skobis  v.  Ferge,  102  Wis.  122,  78  N.  W.  426. 

The  delivery  of  the  instrument  is  a  symbolical  delivery  of 
the  fund,  and  the  contract  or  gift  becomes  executed  and  com- 
pleted, vesting  title  in  the  person  receiving  it. 

It  is  strenuously  contended  that  the  rule  is  firmly  estab- 
lished in  this  state,  permitting  no  transfer  of  a  policy  in  cases 
like  this,  except  it  be  with  the  consent  of  the  insurance  com- 
pany, and  in  the  manner  prescribed  by  the  contract.  Some  of 
the  recent  cases  relied  upon  in  support  of  this  proposition 
refer  to  change  of  beneficiaries.  In  McGowan  v.  Supreme 
Court  I.  0.  F.,  104  Wis.  173,  80  IS^.  W.  603,  the  subject  of 
changing  beneficiaries  by  the  certificate-holder  in  a  mutual 
benefit  association  was  fully  considered.  It  is  there  held 
that,  if  the  holder  of  such  certificate  "wishes  to  change  the 
beneficiary,  he  must  make  the  change  in  the  manner  required 
by  his  policy,  and  the  rules  of  the  association,  and  that  any 
material  deviation  from  this  course  will  render  the  attempted 
^^^  change  ineffectual.  It  is  equally  well  settled  that  there 
are  cases  where  literal  and  exact  conformity  with  the  require- 
ments of  the  policy  may  be  excused."  The  exceptions  are 
considered  and  stated  in  the  opinion  upon  a  full  review  of  the 
case  of  Supreme  Conclave  R.  A.  v.  Cappella,  41  Fed.  1, 
and  other  cases.  In  the  latter  case  of  Berg  v.  Damkoehler, 
112  Wis.  587,  88  K  W.  606,  the  question  of  changing  bene- 
ficiaries by  the  insured  in  an  ordinary  life  policy  was  con- 
sidered, and  the  court  states :  ''The  general  rule  is  that  the 
change  in  beneficiary  must  be  made  in  the  manner  required 
by  the  policy.  Tliis  rule,  however,  in  this  state,  is  subject  to 
several  exceptions,  one  of  which  is  that  the  insured  may  dis- 
pose of  the  policy  by  will  to  the  exclusion  of  the  beneficiary, 
when  he  first  paid  the  premiums  and  kept  control  of  tlio 
policy":  Citing  Breitung's  Estate.  78  Wis.  33,  46  X_  ^y.  891, 
47  N.  W.  17;  Clark  v.  Durand,  12  Wis.  223;  Keruian  v. 
Howard.  23  Wis.  108:  Strike  v.  Wisconsin  0.  F.  M.  L.  Ins. 
Co.,  95  Wis.  583,  70  N.  W.  819;  Alvord  v.  Luckenbach,  106 
Wis.  537,  82  N.  W.  535. 

The  right  to  select  a  beneficiary,  secured  either  by  the  cnn- 
irnct.  or  under  some  provision  of  the  charter  or  by-laws  of  tlio 
insurer,  is  in  the  nature  of  a  power,  and  must  therefore  be  ex- 
ercised in  compliance  with  the  terms  of  the  contract  granting 
the  power,  while  the  right  of  a  holder  to  transfer  a  policy  on 


1008  American  State  Eeports^  Vol.  99.     [Wisconsin, 

his  own  life,  and  in  his  possession  and  control,  if  not  prohibited 
by  its  terms,  has  been  upheld  as  a  leijal  right  attached 
to  the  contract.  This  distinction  between  the  right  to  transfer 
a  policy  and  to  change  beneficiaries  has  at  times  not  been  care- 
fully observed  in  tlie  construction  of  such  contracts.  The  cases 
of  McGowan  v.  Supreme  Court  I.  0.  F.,  104  Wis.  173,  80  N. 
W.  603,  and  Berg  v.  Damkoehler,  112  Wis.  587,  88  N.  W.  600, 
present  questions  of  a  change  of  beneficiaries,  and  the  principle 
applied  as  ruling  those  and  like  cases  is  in  no  way  limited, 
modified,  or  affected  by  this  right  to  transfer.  The  facts  in- 
volved in  those  cases  were  in  legal  efi'eci;  so  unlike  those  in- 
volved in  this  case  that  the  opinion  in  neither  of  those  casc= 
can  properly  be  regarded  as  controlling  ^"**  this  case,  nor  in 
conflict  with  the  conclusion  we  have  reached.  The  recent  case 
of  Eawson  v.  Milwaukee  Mut.  Life  Ins.  Co.,  115  Wis.  041,  93 
N.  W,  378,  is  a  pertinent  authority  on  tliis  question.  This 
court  in  that  case  states :  "In  Wisconsin,  however,  there  has  ex- 
isted from  early  times  a  principle  of  the  law  of  life  insurance 
which  is  unique  and  at  variance  with  the  law  in  most  of  the 
state.  This  principle  is  that  a  person  who  insures  his  own 
life  for  the  benefit  of  another,  and  pays  the  premiums  thereon, 
may  (except  as  limited  ])y  statute  as  to  married  Avomen)  dispose 
of  the  policy  by  will,  or  in  other  manner  not  inconsistent 
with  the  terms  of  the  policy,  to  the  exclusion  of  the  bcnefieiary 
named  therein.^' 

Though  the  beneficiary  in  such  a  policy  has  vested  interest, 
he  can  do  nothing  to  prevent  the  insured,  as  equitable  owner, 
from  revoking  such  beneficial  interest,  retain  it  himself,  or  vest 
it  els"where,    wlicn  not  prevented  by  the  terms  of  the  contract. 

Ajinclhint  contends  that  under  the  contract  in  question  the 
insured  Avas  proliibited  from  transferring  this  policy  by  will 
or  otherwise,  except  by  assignment  in  writing,  and  filing  the 
original  or  a  du]»licate  thereof  in  the  home  office  of  the  com- 
]iany.  Tlio  sti]mh'ition  is:  "If  this  policy  shall  be  assigned  the 
assigTimont  must  be  in  writing  and  the  company  shall  not  l)e 
required  to  nolice  tho  assignment  until  the  original  or  a  diijili- 
catc  thereof  is  filod  in  the  home  olTice.  The  company  will  not 
assume  any  r('S])oiisibility  for  the  validity  of  any  assigninent." 

This  condition  contains  no  agreement  declaring  the  policy 
void  in  case  of  a  transfer  not  in  writing,  nor  any  terms  im- 
posing restrictions  on  tlie  insured  to  deal  with  third  parties  eon- 
cerning  it  as  his  property.     The  provision,  at  most,  is  for  the 
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bpnefit  and  protection  of  the  company,  which  it  may  assert  as 
ao:ainst  any  claimant  of  the  proceeds  of  the  policy,  other  than 
the  beneficiary  named  therein.  It  does  not,  however,  prevent 
the  insured  from  transferring  it  as  a  chose  in  action.  We  are 
unable  to  find  anything  in  the  contract  or  the  condition 
*^**  attached  which  takes  from  the  insured  the  right  and 
power  to  dispose  of  the  policy  b'y  any  of  the  methods  ap- 
proved in  the  law,  to  the  exclusion  of  the  beneficiaries  named 
in  the  policy.  Such  a  policy  is  not  to  be  distinguished  from 
ordinary  choses  in  action,  and  comes  within  the  operation  of 
the  legal  rules  applicable  to  agreements  involving  pecuniary 
obligations.  To  deprive  the  policy  owner  of  the  right  given 
him  by  law  to  dispose  of  it,  we  must  find  clear  and  binding 
provisions  to  that  effect.  In  addition  to  cases  cited  from  this 
court,  others  supporting  this  doctrine  are  Hewins  v.  Baker, 
161  Mass.  320,  37  N.  E.  441;  Ireland  v.  Ireland,  42  Hun, 
212;  Olmstead  v.  Keyes,  85  N.  Y.  593;  Marcus  v.  St.  Louis 
M.  L.  Ins.  Co.  68  IST.  Y.  625;  Bacon  on  Benefit  Societies,  sec. 
298.  and  cases  cited. 

The  case,  then,  presents  this  situation:  The  deceased  pro- 
cured a  policy  on  his  own  life  for  the  benefit  of  his  executors, 
administrators,  or  assigns,  agreeing  to  pay  the  premiums,  re- 
taining possession  and  control  of  it  up  to  the  time  of  the  alleged 
gift  to  the  plaintiff.  Under  the  law  of  this  state,  he  had  the 
right  and  power  to  transfer  it  in  any  of  the  ways  provided  by 
the  law.  It  is  difficult  to  perceive  why  his  interest  in  the  policy 
could  not.  in  law,  be  held  as  properly  subject  to  gift  as  notes, 
bond?,  and  certificates.  It  represents  a  subsisting  obligation 
while  in  force,  as  do  tliese  written  instruments.  It  is  the  evi- 
dence of  an  amount  to  be  paid  at  a  time  fixed  by  the  contract, 
though  it  may  lapse  by  failure  to  comply  with  its  terms.  This 
contingency,  however,  cannot  destroy  its  character  as  a  trans- 
ferable chose  in  action  while  it  subsists  as  a  valid  obligation. 
The  doctrine  is  supported  by  reason  and  authority.  It  has  been 
held  that  the  insured,  having  the  power  to  transfer  the  policy 
under  the  law  and  the  terms  of  the  contract,  may  dispose  of  it 
by  gift,  and,  when  such  transfer  meets  the  requirements  of  the 
law  constituting  a  gift,  the  title  to  the  fund  at  its  maturity  is 
vested  in  the  donee:  Travelers^  Ins.  Co.  v.  Grant,  54  N".  J.  Eq. 
20S.  33  ^-'^  Atl.  lOfiO;  Hogue  v.  Minnesota  etc.  Co.,  59  Minn. 
39.  60  N.  W.  812;  Ireland  v.  Ireland,  42  Him,  212;  Chapman 
V.  Mcllwrath,  77  Mo.  38,  46  Am.  Eep.  1;  Marcus  v.  St.  Loui^ 
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etc.  Ins.  Co.,  68  X.  Y.  625;  Appeal  of  Madeira  (Pa.),  4  Atl. 
908;  Crittenden  v.  Phoenix  Mut.  L.  Ins.  Co.,  41  Mich.  442, 
2  N".  W.  657;  Williams  v.  C4iiile,  117  X.  Y.  343,  22  X.  E.  1071; 
Thornton  on  Gifts  and  Advances,  150,  note  1. 

The  contention  that  it  is  not  established  in  the  case  that  the 
insured  made  a  complete  delivery  of  the  policy,  and  surren- 
dered dominion  over  it,  is  not  borne  out  by  the  facts.  It  ap- 
pears he  gave  plaintiff  this  policy  on  the  day  he  received  it  from 
the  company.  She  retained  possession  of  it,  except  that  de- 
ceased procured  it  shortly  before  his  death,  to  have  it  assigned 
to  her  in  writing.  At  the  suggestion  of  the  company's  local 
agent  postponed  such  assignment,  with  intention  to  do  this 
after  his  marriage  to  plaintilT,  which  was  then  expected  to 
take  place  in  the  near  future.  On  the  same  day  ho  returned 
the  policy  to  the  plaintiff,  who  retained  and  held  it  up  to  the 
time  of  his  death.  These  facts,  coupled  with  the  other  circum- 
stances of  the  case,  can  leave  no  doubt  that  he  completely  sur- 
rendered his  dominion  over  the  policy  at  the  time  he  first  de- 
livered it  to  the  plaintilT.  We  must  hold  that  deceased  had  the 
legal  right  to,  and  did,  make  a  gift  of  the  policy  to  the  plaintiff, 
vesting  title  to  tlie  fund  in  her.  and  tlierefore  the  contiugoncv 
which  would  give  the  personal  representatives  of  the  donor  any 
interest  in  the  fund  did  not  arise.  When  the  gift  was  perfected 
and  con=umiiiated,  donee's  rights  and  interests  became  absolute, 
and  all  possibility  of  a  devolution  of  benefits  of  the  policy  upon 
the  personal  representative^  of  the  insured  ceased. 

It  was  agreed  that  nothing  appeared  showing  that  an  insur- 
able interest  existed  between  the  insured  and  plaintiff,  and 
therefore  all  intendments  should  be  presumed  against  the  gift. 
Tiio  following  cases  sustain  the  position  that  an  insurablo  in- 
terest exists  where  one  party  "has  a  reasonable  right  to  '''^^''  ex- 
pect -ome  pecuniary  advantage  from  the  continuance  of  th'' 
life  of  the  other,  or  to  fear  a  loss  from  his  death,  .  .  .  .  n?  in 
case  of  a  man  and  woman  between  whom  a  contract  of  mai'i'iaire 
exists":  C'liisliolm  v.  Xational  etc.  Ins.  Co..  52  ^Mo.  203.  14  Am. 
Pep.  41  !  :  Tavlor  v.  Travelers'  Ins.  Co.,  15  Tex.  Civ.  A]ip.  254, 
30  S.  AV.  is:..  53  L.  P.  A.  825,  note. 

The  eompa7iy  has  paid  the  proceeds  of  the  policy  info  fho 
court  for  the  lawful  owner.  By  this  act  it  has  waived  any  ob- 
jection it  might  have  made  to  any  tran- for  of  the  policy  l)y  the 
insured  during  his  lifetime.  Any  objections  to  a  transfer  of 
this  policy  which   this  company  might  have  made  under  this 
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condition  are  not  available  to  the  defendant,  as  the  personal 
representative  of  the  deceased,  nor  any  other  person  interested 
In  his  estate.  The  gift  of  the  policy  to  the  plaintiff  made  her 
the  owner  of  the  proceeds.  We  must  hold  that  the  Judgment 
properly  awarded  her  the  amount  due  on  the  policy. 

The  court  awarded  judgment  for  interest  on  the  fund  for  the 
time  the  fund  was  in  court,  and  for  costs  and  disbursements  in- 
curred by  the  plaintiff  in  the  action  against  the  defendant  per- 
sonally. iSTothing  appears  in  the  record  to  show  that  he  was 
guilty  of  any  misconduct  or  bad  faith  in  defending  this  action. 
Under  such  circumstances,  the  judgment  should  have  directed 
such  interest  and  costs  and  disbursements  to  be  paid  out  of  the 
estate:  Ladd  v.  Anderson,  58  Wis.  591,  17  N.  W.  320;  Wies- 
mann  v.  Brighton,  83  Wis.  550,  53  N.  W.  911.  The  judgment 
of  the  circuit  court  is  erroneous  in  this  respect. 

By  the  Court.  The  judgment  of  the  circuit  court  is  mod- 
ified so  as  to  render  judgment  for  the  interest  and  the  costs 
and  disbursements  against  appellant  as  administrator  of  the 
estate  of  William  Enos,  deceased ;  and,  as  so  modified,  the  judg- 
ment is  affirmed.  The  appellant  is  awarded  costs  on  this  ap- 
peal. 


A  Gift  of  a  Life  Insurance  Policy  may  be  made  without  a  writlen, 
assionn.ent:  Hani  v.  Germania  Life  Ins.  Co.,  197  Pa.  St.  276,  80  Am. 
St.  Eep.  819,  47  Atl.  200.  And  it  is  generally  considered  that  actual 
delivery  is  not  essential  to  the  valid  assignment  of  a  poliev:  Col- 
burn's  Appeal,  74  Conn.  463,  92  Am.  St.  Eep.  231,  51  Atl.  139.  As 
to  what  does  amonnt  to  a  delivery,  see  the  monographic  note  to 
Chamberlain  v.  Butler,  87  Am.  St.  Eep.  492-494,  on  the  assignment 
of  life  insurance  policies.  There  seems  to  be  a  tendency  among  the 
modern  authorities  to  adopt  more  reasonable  rules  in  the  matter 
of  delive-ring  the  subject  of  a  gift:  See  Waite  v.  Grubbe,  43  Or. 
4(:6,  ante,  p.   764,  73  Pac.  206. 
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KINN  V.  FIRST  N"ATION"AL  BANK. 

[118  Wis.  537,  95  N.  W.  969.] 

REWARDS — Definition. — A  reward  is  a  recompense  or  a  pre- 
minm  offered  by  the  government  or  an  individual  in  return  for  spe- 
cial or  extraordinary  services  to  be  performed  and  may  be  offered 
in  writing  or  orally,  either  to  a  particular  person  or  class  of  persons, 
or  to  any  and  all  persons  complying  with  the  terms  of  the  offer,  (p. 
1012.) 

REWARDS — Arrest  and  Conviction— Right  of  Clnimant.— An 
offer  of  a  reward  for  the  arrest  and  conviction  of  an  unknown  per- 
petrator of  a  crime  cannot  be  taken  literally,  but  the  conditions 
thereof  are  substantially  performed  by  a  person  who  obtains  pos- 
session of  the  facts  necessary  to  secure  the  arrest  and  conviction, 
and  gives  them  to  some  proper  person  interested,  although  he  does 
not  himself  make  the  arrest,  but  this  and  the  prosecution  are  made 
by  the   propor   officers,     (pp.   1013,   1014.) 

REWARDS — Right  of  Peace  Officer  to. — Police  and  other  offi- 
cers may  recover  the  reward  offered  when  the  information  furnished 
or  the  service  performed  was  extraofficial,  but  cannot  recover  for 
an  act  within  the  scope  of  the  duties  of  their  offices,  (pp.  1015, 
1016.) 

REWARDS— Eight  of  Officer  to. — A  sheriff  or  chief  of  police 
acting  in  reliance  upon  a  general  offer  of  a  reward  for  the  capture 
of  a  criminal  is  entitled  to  the  reward  if  he  succeeds  in  making  the 
capture,  having  no  process  in  his  hands,  and  is  not  required  by  law 
to   make   such    capture   without   process,      (p.    1016.) 

COSTS. — If  a  bank  has  offered  a  reward  for  the  arrest  and 
conviction  of  a  person,  and  on  being  sued  by  one  claimant  therefor, 
has  paid  the  amount  of  the  reward  into  court  and  procured  the  other 
claimants  to  be  interpleaded,  such  reward  must  thereafter  he  deemed 
the  propertv  of  the  claimants  who  may  ultimately  recover,  and  it  is 
error  to  adjudge  costs  in  favor  of  such  bank  out  of  the  fund  depos- 
ited in  court,     (p.  1016.) 

Fiedler  &  Fiedler,  for  the  appellants. 

Smelker  &  Smclker,  J.  M.  Smith  and  H.  Kinne,  for  the  re- 
spondents. 

«*2  CASSODAY,  C.  J.  To  appreciate  the  qnostions  pre- 
sented, it  is  iiii])ortant  to  keep  in  ^ind  the  nature  of  the  action. 
It  is  said:  ''A  reward  is  a  recompense  or  a  premium  oifered  by 
the  governinont  or  an  individual  in  return  for  special  or  extra- 
orrlinarv  services  to  be  performed":  21  Am.  &  Eng.  Ency.  of 
Law,  389.  Such  ofTer  may  he  made  in  writing  or  orally,  eitlicr 
to  a  particular  person  or  class  of  persons,  or  to  any  and  all 
persons  coninlyiug  witli  its  terms:  21  Am.  &  Eng.  Ency.  of 
Law.  .3!11  :  IJ.Mf  V.  Pni-o.  .55  Wis.  196,  42  Am.  Kep.  731,  13 
X.  "W.  4  73.  Of  rfiiii'sp.  "one  who  offers  a  reward  has  the  right 
to  prescribe  whatever    terms  he    may  see  fit;  and   these  terms 
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must  be  complied  with  before  any  contract  arises  between  him 
and  the  claimant,  though,  if  the  performance  substantially  cor- 
responds with  the  terms  of  the  offer,  it  will  generally  be  suffi- 
cient": 21  Am.  &  Eng.  Ency.  of  Law,  395,  396;  Amis  v.  Con- 
ner, 43  Ark.  337.  Thus  it  has  been  held  in  Massachusetts  that 
an  "offer  or  reward  by  public  advertisement  is  to  be  regarded 
as  a  conditional  promise.  Whoever  would  entitle  himself  to  the 
reward  must  prove  that  he  has  performed  substantially  the  ser- 
vice proposed  in  the  advertisement,  though  it  need  not  be  per- 
formed literally":  Besse  v.  Dyer,  9  Allen,  151,  85  x\m.  Dec. 
747.  Here  the  complaint  alleges  that  the  reward  was  offered 
"for  the  'arrest  and  conviction'  of  the  culprit  who  had  bur- 
glarized the"  bank.  The  admission  in  tlie  answer  of  the  bank  is 
"for  the  arrest  and  securing  the  conviction  of  the  person  who 
had  committed  said  burglary."  The  respective  answers  of  the 
other  defendants  seem  to  admit  that  the  offer  was  as  alleged 
in  the  complaint.  The  court  found  that  the  "bank  orally  of- 
fered a  reward  of  one  thousand  dollars  for  the  arrest  and  con- 
viction of  the  person  or  persons  who  had  committed  the  said 
crime."  We  assume  that  the  offer  was  as  found  by  ^^^  the 
court.  It  seems  to  be  well  settled  that,  where  "a  reward  is  of- 
fered for  the  arrest  and  conviction  of  a  criminal,  ....  both 
the  arrest  and  conviction  ....  are  conditions  precedent  to  a 
recovery  of  the  reward":  21  Am.  &  Eng.  Ency.  of  Law,  396, 
397;  Jones  v.  Phoenix  Bank,  8  N.  Y.  228;  Furman  v.  Parke, 
21  N.  J.  L.  310;  Blain  &  Kelly  v.  Pacific  Exp.  Co.,  69  Tex. 
74,  6  S.  W.  679.  Of  course,  it  is  competent  for  a  party  offering 
a  reward  to  waive  strict,  or  even  substantial,  conditions  of  the 
offer:  21  Am.  &  Eng.  Ency.  of  Law,  397.  Here  the  bank,  when 
sued,  conceded  its  liability,  and  paid  the  money  into  court,  and 
thereby  seems  to  have  admitted  that  somebody  was  entitled  to 
the  reward.  The  extent  of  this  admission  is  simply  to  the  effect 
that  the  person  who  committed  the  offense  had  been  arrested 
by  some  of  the  claimants  and  convicted.  The  important  ques- 
tion is,  "WTio,  of  the  several  claimants,  are  entitled  to  the  reward? 
The  action  is  upon  contract.  Only  such  claimants  as  substan- 
tially complied  with  the  terms  of  the  offer  are  entitled  to  any 
portion  of  the  reward.  The  reward  was  offered  for  the  arrest 
and  conviction  of  the  offender.  \Yhat  is  meant  by  the  terms 
"arrest  and  conviction"?  This  question  has  recently  been  an- 
swered by  the  supreme  court  of  Maine  in  a  case  where  it  was 
held :  "An  offer  of  a  reward  for  *the  arrest  and  conviction'  of  an 
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unknown  perpetrator  of  a  crime  cannot  be  taken  literally,  but 
the  conditions  thereof  are  substantially  performed  by  a  person 
who  obtains  jDOssession  of  the  facts  necessary  to  secure  his  arrest 
and  conviction,  and  gives  them  to  some  proper  person  interested, 
although  he  does  not  himself  make  the  arrest,  but  this  and  the 
prosecution  are  made  by  the  proper  officers" :  Haskell  v.  David- 
son, 91  Me.  488,  04  Am.  St.  Eep.  254,  40  Atl.  330. 

In  that  case  the  claimants,  in  pursuance  of  the  offer,  made 
investigation,  and  discovered  facts  and  circumstances  which 
tended  strongly  to  inculpate  the  accused,  and  thereupon  dis- 
closed such  facts  and  circumstances  to  the  deputy  sheriff,  who, 
upon  process  issued,  made  the  arrest.  The  accused  thereupon, 
confessed  and  pleaded  guilty  and  was  sentenced,  ^^^  the  same 
as  here.  As  said  in  that  case,  the  claimant  himself  could  not 
convict  the  offender.  That  case  followed  the  ruling  in  Besse 
V.  Dyer,  9  Allen,  151,  85  Am.  Dec.  747,  and  also  Crawshaw  v. 
Eoxbury,  7  Gray,  374,  where  the  offer  was  "for  the  apprehen- 
sion and  conviction"  of  the  offender.  It  respect  to  that  case  it 
was  there  said :  'The  court  at  nisi  prius  instructed  the  jury,  in 
regard  to  the  service  to  be  performed  to  entitle  the  plaintiff  to 
a  reward,  that  the  offer  of  a  reward  could  not  be  taken  literally, 
for,  as  the  conviction  must  be  in  due  course  of  law,  requiring 
the  intervention  of  the  court  and  jury,  a  person  might  be  en- 
titled to  the  reward  by  becoming  the  prosecutor,  and  as  such 
causing  tbe  arrest  and  conducting  the  case  to  a  conviction,  or 
he  might  be  entitled  to  it  by  giving  information  which  should 
lead  to  and  produce  the  arrest  and  conviction  of  the  offender. 
This  instruction  was  unqualifiedly  sustained  by  the  full  court," 
witli  Sliaw,  C.  J.,  presiding. 

It  will  be  observed  that  in  these  cases  the  claimant  partici- 
patod  in  making  the  arrest  to  the  extent  of  discovering  and 
disclosing  to  tlie  officer  or  person  interested  facts  and  circum- 
stances tending  to  convict  the  offender.  The  case  at  bar  is  un- 
like those  wliore  the  offer  of  reward  is  for  information  which 
will  Ifad  to  the  discovery  or  arrest  and  conviction  of  the  of- 
fender. In  such  a  case  the  giving  of  the  information  in  com- 
pliance wit1i  the  terms  of  the  offer  entitles  the  person  doing  so 
to  the  reward:  Williams  v.  Carwardine,  4  Barn.  &  Adol.  021- 
r)23.  6  Eng.  Elding  Cases,  133-139,  and  notes;  Lawson  on  fon- 
tracts.  sees.  12.  2i;.  Thus,  it  is  stated  as  elementary:  '"Where  a 
Toward  is  offi-rod  for  information,  and  several  persons  furnish 
distinct  pieces,  wliich  combined  make  a  perfect  whole,  it  may  be 
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equitably  apportioned  amongst  them,  a  bill  of  interpleader  be- 
ing maintainable  for  such  purpose":  21  Am.  &  Eng.  Eney.  of 
Law,  399,  400.  In  support  of  that  statement  see  Fargo  v. 
Arthur,  43  How.  Pr.  193 ;  Eea  v.  Smith,  3  Handy,  193.  The 
so-called  findings  of  fact  seem  to  be  based  ®-*^  upon  the  theory 
that  the  offer  of  reward  by  the  bank  was  for  the  furnishing  of 
information  or  evidence  leading  to  such  arrest  and  conviction, 
instead  of  the  offer  which  was  in  fact  made. 

The  findings  from  6  to  13,  inclusive,  contain  lengthy  recitals 
of  evidence  in  respect  to  Eichards,  Ovitz,  Dawe  and  Terrell, 
without  finding  therein  any  of  the  facts  material  to  the  deter- 
mination of  the  controversy  as  to  who  had  in  fact  complied  with 
the  offer  of  the  bank.  The  court  finally,  after  the  deduction  of 
certain  alleged  costs,  found  that  the  remainder  of  the  fund 
should  be  divided  equally  between  Richards  and  Dawe;  and  yet 
there  is  no  finding  that  they  or  either  of  them  participated  in 
making  the  arrest,  which  was  one  of  the  conditions  imposed  by 
the  offer.  The  court  docs  find  that  the  plaintiff  Ovitz  made  the 
arrest,  without  warrant,  within  the  city  limits,  and  that  he  was 
at  the  time  marshal  of  the  city,  his  official  designation  being 
"chief  of  police,"  and  that  he  was  on  a  salary.  That  he  was 
such  official  is  claimed  to  be  the  ground  on  which  the  court 
refused  to  allow  him  any  portion  of  the  reward.  Counsel  for 
the  plaintilfs  concedes  that  upon  grounds  of  public  policy  a 
public  officer  cannot  recover  a  reward  for  an  act  which  it  was 
his  official  duty  to  perform.  They  contend,  however,  that  it 
Avas  not  Ovitz's  official  duty  to  make  the  arrest  without  process. 
The  statute  prescribed  his  duties  as  follows:  "He  shall  possess 
the  powers,  enjoy  the  privileges  and  be  subject  to  the  liabilities 
conferred  and  imposed  by  law  upon  constables,  and  be  taken 
as  included  in  all  writs  and  papers  addressed  to  constal)les. 
It  shall  be  his  duty  to  obey  all  lawful  written  orders  of  the 
mayor  or  common  council;  to  arrest,  with  or  without  process, 
and  with  reasonable  diligence  to  take  before  the  police  justice 
every  person  found  in  the  city  in  a  state  of  intoxication  or  en- 
gaged in  any  disturbance  of  the  peace  or  violating  anv  law  of 
the  state  or  ordinance  of  such  city":  Laws  1901.  c.  212. 

^^®  We  find  nothing  in  this  statute  nor  any  other  making  it 
his  duty  to  make  such  arrest  without  process.  The  general  rule 
undoubtedly  is:  "Police  and  other  officers  may  recover  the  re- 
ward offered  when  the  information  furnished  or  the  service 
performed  was  extraofficial,  but  cannot  recover  the  reward  of- 
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fered  if  the  information  furnislied  or  the  service  performed  was 
within  tlic  scope  of  tlie  duti'S  of  such  officer":  21  Am.  &  Eng. 
Ency.  of  Law,  400,  401;  England  v.  Davidson,  11  Ad.  &  E. 
856,  39  Eng.  Com.  L.  254:  XeviUo  v.  Kelly,  12  Com.  B.,  X.  8., 
740,  104  Eng.  Com.  L.  740;  Davis  v.  Munson,  43  Vt.  676,  5 
Am.  Eep.  315;  Russell  v.  Stewart,  44  Vt.  170;  Bronncnberg  v. 
Coburn,  110  Ind.  169,  174,  11  X.  E.  29;  Gregg  v.  Pierce,  53 
Barb.  387;  Mechem  on  Public  Officers,  sees.  376,  885. 

Thus,  it  was  held  in  the  first  of  the  Vermont  cases  cited: 
"A  sheriff  acting  in  reliance  upon  a  general  offer  of  a  reward 
for  the  capture  of  a  criminal  is  entitled  to  the  reward  the  same 
as  though  not  a  peace  officer,  where  he  succeeds  in  making  the 
capture,  having  no  process  in  his  hands." 

To  the  same  effect,  Gregg  v.  Pierce,  53  Barb,  387,  and  Eeif  v. 
Paige,  55  Wis.  496,  42  Am.  Eep.  731,  13  N.  W.  473.  We  must 
hold  tliat  the  mere  fact  that  Ovitz  was  at  the  time  city  marshal 
did  not  preclude  him  from  the  reward  or  a  portion  thereof.  In 
respect  to  the  plaintiff  Ivinn,  the  court  has  made  no  findings, 
except  to  state  by  way  of  recitals  that  he  voluntarily  offered  to 
take  and  did  take  Ovitz  in  his  vehicle  out  to  arrest  Jcllctf,  and 
tliat  on  the  way  out  Ovitz  gave  to  him  one  of  the  revolvers  he 
was  carrying.  All  the  claimants  seem  to  have  known  of  the 
offer  of  the  reward  prior  to  their  doing  the  several  acts  by 
virtue  of  which  they,  respectively,  claim  the  reward,  or  some 
part  thereuf.  Tliere  is  nothing  in  the  statutes  t-ited  (Stats. 
3  898,  sees.  132,  725a),  nor  otherwise,  to  prevent  the  reward 
from  being  apportioned  among  two  or  more  claimants,  who 
may  have  participated  in  complying  with  the  terms  of  the  offer. 

All  the  several  claimants  were  properly  brouglit  into  the 
^'^'  case  l)y  interpleadur,  as  prescribed  by  the  statute :  Stats. 
1808,  sec.  2610. 

We  are  unable  to  perceive  on  wliat  theory  costs  were  ad- 
judged in  favor  of  the  bank,  payable  out  of  tlie  fund  in  court, 
Tlie  bank  was,  confessedly,  liable  to  pay  the  reward,  and  for 
costs  incurred  up  to  the  time  of  its  disclaimer  and  deposit  of 
the  reward  in  court:  Stats.  1898,  sec.  2789.  Tlie  whole  arnount 
of  the  reward  so  deposited  in  court  must  be  deemed  to  l)e  tlie 
property  of  the  claimants  who  may  ultimately  be  found  entitled 
thereto.  We  perceive  no  reason  why  claimants  who  ultimately 
fail  to  recover  should  1)e  exempt  from  paying  costs,  nor  why 
those  who  ultimately  recover  should  not  be  entitled  to  costs. 
Ilie  cause  seems  to  have  been  tried  upon  a  misapprehension  of 
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the  law  as  applied  to  the  facts  of  the  case,  and  no  findings  of 
fact  were  made  as  prescribed  by  the  statute:  Stats.  1898,  sec. 
2863.  The  result  is  that  there  are  no  findings  nor  evidence 
to  support  the  judgment. 

The  evidence  fails  to  disclose  with  reasonably  certainty  the 
rights  of  the  respective  claimants.  It  seems  clearly  to  establish 
that  Ovitz  made  the  arrest,  and  is  therefore  entitled  at  least  to 
share  in  the  reward;  but  whether  Eichards  can  be  held  to  have 
participated  is  not  clear.  Doubtless,  if  he  brought  information 
of  his  discovery,  and  secured  the  co-operation  of  Ovitz  to  return 
with  him  to  make  the  arrest,  then  he  would  be  legally  a  partici- 
pant. If,  after  giving  the  information,  he  was  prevented  from 
accompanying  Ovitz  by  the  lattcr's  subterfuge,  then  Ovitz  should 
have  no  larger  share  than  if  Richards  accompanied  him,  nor 
should  Eichards  have  less.  If,  on  the  other  hand,  Eichards  in- 
tentionally evaded  any  participation  in  the  actual  arrest,  the 
mere  giving  of  information  to  Ovitz,  not  in  his  official  capacity, 
would  not  be  a  compliance  with  the  offer  of  reward.  As  to 
Kinn,  his  share,  if  any,  in  the  recovery  must  depend  on  the 
facts,  as  to  Eichards,  whether  the  latter  intentionally  refrained 
from  joining  in  the  arrest,  or  was  prevented  by  the  acts  of  Ovitz, 
in  which  **•**  Kinn  participated.  The  trial  court  is  the  appro- 
priate place  for  the  determination  of  such  question.  There 
must  be  further  trial  in  this  case.  This  is  in  harmony  with 
what  is  said  in  Brown  v.  Griswold,  109  Wis.  275,  280,  85  N.  W. 
363,  and  Bostwick  v.  Mutual  Life  Ins.  Co.,  116  Wis.  392,  93 
N.  W.  246,  259. 

By  the  Court.  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  further  trial  and  proceed- 
ings according  to  law. 


A  Reward  may  be  claimed  by  a  constable  or  other  officer  for  mak- 
ing an  arrest  not  required  by  his  official  duty:  Kasliug  v.  iMoi-ris,  71 
Tex.  584,  10  Am.  St.  Eep.  797,  9  S.  W.  739;  Hayden  v.  Songer,  56 
Tnd.  42,  26  Am.  Eep.  1;  Davis  v.  Munson,  43  Vt.  676.,  5  Am.  Kep. 
315.  But  it  is  generally  held,  on  grounds  of  pablic  policy,  that  he 
cannot  claim  the  reward  where  it  was  his  duty  to  make  the  arrest: 
Note  to  Hayden  v.  Songer,  26  Am.  Eep.  5;  Matter  of  Eussell,  51 
Conn.  577,  50  Am.  Eep.  55;  Stamper  v.  Temple,  6  Humph.  113,  44 
Am.  Dec.  296;  Kick  v.  Merry,  23  Mo.  72,  66  Am.  Dec.  658;  St.  Louis 
etc.  Ey.  Co.  v.  Grafton,  51  Ark.  504,  14  Am  St.  Eep.  66,  11  S.  W. 
702.  A  substantial  compliance  with  the  terms  of  reward  is  suffi- 
cient: Note  to  Hayden  v.  Songer,  26  Am.  Eep.  7,  Tliere  must,  liow- 
evov,  be  a  substantial  performance:  Williams  v.  TVest  Chicago  St. 
E.  E.  Co.,  191  111.  610,  85  Am.  St.  Eep.  278,  61  N.  E.  456. 
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Administrators'  Bonds,  subrogation  in  favor  of  sureties  on,  509. 

Appeal   Bonds,    subrogation   in   favor    of   sureties   on,   508, 

Artesian  Wells.     See  Waters. 

Baggage.     See  Carriers  of  Passengers. 

Carriers  of  Passengers,  baggage,  accountability  for  is  not  that  of 
insurers,   346. 

baggage,  action  of  trespass  or  trover  for  wrongful  acts  of  car- 
riers concerning,  388. 

baggage,  actions  for,  by  whom  may  be  maintained,  388. 

baggage,  acts  of  God  which  will  relieve  from  liability  for,  3fl6. 

baggage,  acts   of  public   enemy  which  will  relieve  from  liabil- 
ity  for,    347. 

baggage,  articles  need  not  be  used  on  the  journey,  347. 

baggage,    articles    which    are    included    within,    347. 

baggage,  authority  of  baggage-master  over,  380. 

baggage,  bedding  and  household  goods,  whether  may  be,  350. 

baggage,  books,  written  and  printed,  when  may  be  parts  of,  351, 
352. 

baggage,  burden  of  proof  respecting  cause  of  injury  to,   347. 

baggage,  burden  of  proof  respecting  delivery  of  by  carriers,  379. 

baggage,  burden  of  proof  in  actions  for  loss  of  or  injury  to,  390. 

baggage,   carrier's  power  to  restrict  his  liability  for,  364. 

baggage,   carrier's   power   to   restrict   his  liability  for,   by   con- 
tract, 365. 

Isaggage,    carrier's    power    to    restrict    his    liability   for,    by    no- 
tices,   364,    365. 

baggage,  carriers  need  not  send  except  on  train  on  which  the 
passenger  travels,   384. 

baggage,   checks   as   evidence   of   the  receipt   of,   390. 

baggage,  compensation,    carriage    of   without,    346. 

baggage,   conditions  in  tickets,  whether  may  limit   liability  for, 
366,    367. 

baggage,  conditions    limiting    amount    recoverable    for    loss    of, 
when  inapplicable,  370. 
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Carriers    of    Passengers,    baggage,    conditions    limiting   liability    for, 

construction  of,  o69,  370. 
baggage,  conditions  limiting  liability  for,  passenger  must  know 

of  before  commencing  his  journey,  369. 
baggage,  conflict  of  laws  respecting,  place  where  contract  is  to 

be    performed    controls,    387. 
baggage,  connecting  carriers,  burden  of  proof  to  show  on  which 

line  loss  or  damage  occurred,  361. 
baggage,    connecting    carriers,    English    rule    respecting    liability 

of,  for,  362. 
baggage,  conuecting   carriers,   liability   of   for,   359,   360. 
baggage,  connecting   carriers,   limiting   liability   for   to   the    lin© 

of  the  initial  carrier,  362, 
baggage,  connecting  carriers,  presumption  where  it  is  not  shown 

where  loss  or  injury   occurred,  363. 
baggage,  connecting    carriers,    restrictions    by    one,    wlien    avail- 
able  for  the   other,   369. 
baggage,  connecting    carriers,    sale    of    through-ticket    does    not 

prove    joint    liability     of,    361. 
baggage,  conuecting   carriers,  which   held   liable   for,   363. 
baggage,  customs   respecting  the   receipt   of,   373. 
baggage,  definitions    of,    347,    348. 

baggage,  delivery  of  by  carrier,  burden  of  proving,  379. 
bnggngo,    delivery    of   to    carrier,   burden    of   proving,    372. 
baggage,  delivery  of  to  carrier,  is  essential  to  his  lialnlity  there- 
for,   372. 
.     baggage,      delivery    of    to    carrier,    sufficiency    of,    373. 

baggage,  delivery  of,  to  whom  may  be  made  by  the  carrier,  378. 

baggage,    delivery   of   under   forged   order,   378. 

baggage,  documents,    valuable,    are    not    part    of,    350. 

baggage,  dogs,  wlicn  may  be  jiart  of,  352. 

baggage,  evidence,    effect    of    checks    as,    390,    391. 

baggage,  evidence,    statements    of    carrier's    agents    respecting, 

o91. 
baggage,  extra,   liability   for,   359, 
baggage,  father,   whether    may    maintain    action    for   though    ho 

was   not   himself   a   passenger,    390. 
baggage,  husband   may  maintain   action  for  though   lie   was   not 

a    passenger,     389. 
baggage,  jewelry,  to  what  extent  may  be,  350. 
bjggage,  knowledge  by  the  carrier  of  the  character  of  the  prop 

erty,   effect   of,   356. 
baggage,  left   in   cars   after   the   departure   of  passengers,   liabil- 

U\-   of   carriers   for,   o^O. 
baggage,  liability   for   beyond   their   own   lines,   359,    360. 
baggage,  liability   for,    custom   determining     when    ceases,   377. 
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Caxriers  of  Passengers,  baggage,  liability  for,   does  not  cease  urtil 
passengers  have  an  opportunity  to  obtain,  378. 

baggage,  liability  for,   of  which   passenger  keeps  personal   con- 
trol. 374. 

baggage,   liability  for,   when   a  passenger   does   not    accompany 
it,  o84. 

baggage,   liability  for,   when   attaches,   371. 

baggage,  liability  for,  when  lost  by  flood,   347. 

baggage,  liability  for,  when  received  before  the  passenger  pur- 
chased his  ticket,  371. 

baggage,  liability  for,  when  terminates,  376. 

baggage,  liability  for,  where  passage  money  has  not  been  paid 
in  advance,  383. 

baggage,  liability  for,  willful  acts  of  employes,  380. 

baggage,  liability  of  carriers  for  delivering  to   an  unauthorized 
person,   378. 

baggage,  liability   of   carriers  for  sending  by  the   wrong  train, 
383. 

baggage,  liability  of  carriers  for  when  taken  charge  of  by  gov- 
ernment officials,  374. 

baggage,  liability   of  for,   on   what   based,   346. 

baggage,   liability   of   railways  for   when   left   by   passengers   in» 
their    cars,    380. 

baggage,  limitations   on  liability   for,   statutes   prohibiting,   370. 

baggage,  loss  of   does  not  subject  carriers  to   special   damages, 
386. 

baggage,  manuscript,  when   may  be  parts  of,   352. 

baggage,  measure   of   damages   for   delay  in   delivering,   386. 

baggage,  measure  of  damages  for   loss   of   or  injury   to,   385. 

baggage,  measure    of    damages    must    be    fixed    at    the    place    of 
destination,   386,   387. 

baggage,  merchandise   and   samples   of   goods   are   not   parts   of, 
354. 

baggage,  merchandise  and  samples,  custom,  when  creates  liabil- 
ity for,  357. 

baggage,  merchandise    and    samples,   knowledge   by    agents    that 
they  are  being  carried  as,  356,  357. 

baggage,  merchandise   and   samples   may   become   by   agreement, 
355. 

baggage,  merchandise   and  samples,  rules   of  the   carrier   against 
receiving  as,   355. 

baggage,  miscellaneous   articles   which   may   be   parts   of,   353. 

baggage,  money    and    wearing   apparel   kept   by     passengers     on 
their    person,    374. 

bagaage,  money  for  a  purpose  not  connected  with  the  expenses 
of  a  journey,  349. 
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Carriers  of  Passengers,  baggage,  money  in  excess  of  tlie  amount  pr©» 
scribofl  bv  the  carrier's  rules,  349,  350. 

baggage,  money  in   passenger's   trunk,  -whether  may  be,  349. 

baggage,  money,  to   what   extent  may  be,   348. 

baggage,  must  belong  to  the  passenger  to  render  carrier  an- 
swerable for,  348. 

baggage,  negligence  of  passenger  may  prevent  his  recovery  for 
loss    of,    3S0. 

baggage,  partners,  whether  may  maintain  action  for  loss  of  or 
injury    to,    389. 

baggage,  principals^  whether  may  maintain  actions  for  when 
their   agents    are   passengers,   388,   389. 

baggage,  receipt   of  by  carriers,  what  amounts  to,  371,  372. 

baggage,  regulation  that  it  cannot  be  checked  until  a  ticket  is 
procured,    382. 

baggage,  regulations  of  carriers  respecting,  reasonableness  of, 
when    a    question    for    the   jury,    382. 

baggage,  regulations,    power    of    the    carriers    to    establish,    381. 

baggage,  regulations   respecting   time    for   checking,    382,    383. 

baggage,  regulations  that  it  cannot  be  checked  to  an  interme- 
diate  station,   382. 

baggage,  retention   of   control   of  by  the  passenger,   374. 

baggage,  rules   limiting  the   time  when   may  be   checked,   372. 

baggage,  sale,   property   intended   for   is  not,   354. 

baggage,  separate  price  need  not  be  paid  for  transportation  of, 
345. 

baggage,  should  be  sent  on  the  same  train  as  the  passenger,  383, 
384. 

baggage,  steamship  companies,  liability  of  for  loss  of  in  state- 
rooms, 375. 

ba'jgigc,  statutes    limiting   liability    for,    construction    of,    371. 

baggaj^e,  time  allowed   passenger  to  claim  and  remove,  370. 

baggage,  tools   and   instruments   may  be,   350. 

I'aggage,  trover    for    delivering    to    the    wrong    person,    387. 

baggage,  value    of,    duty    of    passenger    to    disclose,    358. 

baggagp,  weapons,   when    may   be   part   of,   351. 

baggage,  wearing  apparel,  when  is  and  when  is  not,  348. 

baggage,  what  is.  when  a  question  for  the  court  and  when  for 
the    jury,    34S. 

contracts   by  limiting  liability  for  baggage,   3fi5. 

damagr";.  noti<-cs  limiting  liability  of   for  baggage,  362. 

notices   by   tliat  br.ggage   is   at   passenger's   risk,   3G5. 

prf^sumptinn  as  to  place  where  loss  of  or  injury  to  baggage  oc- 
curred,   30.'),    3G4. 

steamship   coinjianii-s,    lialiility   of   for   baggage,    375. 

tirl<ots  of,  conditions  on,  nutieu  of,  when  a  question  for  the 
jui-y,   307,   ;JGS. 


Index  to  the  Xotes.  1023 

Carriers  of  Passengers,  tickets   of,  conditions  on,  presumption  that 
passengers  read,  567. 
tickets  of,  conditions  on,  when  bind  passengers,  368,  369. 
tickets  of,  do  not  contain,  and  are  not  evidence  of,  the  whole 

contract,  367. 
tickets  of,    notice    on    limiting    liability    for    baggage,    362. 
Conflict  of  Laws,  carrier's  liability  for  baggage,  by  what  law  con- 
trolled, 387. 
damages,   measure   of,  by  what  law   controlled,   387. 
gifts   causa   mortis,   by   what  law   controlled,   914. 

Constitutional    Law,    oblifjation    of    contract,    statutes    changing    the 

amount  necessary  to  redeem  from   a  judicial  sale,   2G-31. 
prejudice  to  a  party  is  necessary  to  enable  him  to  question  the 

constitutionality    of    a    statute,    25. 
Corporations,   subrogation   in   favor  of   officers   and   stockholders   of. 

504.    505. 
Cotenants,  subrogation  in  favor  of  one  and  against  another,  532. 
Custom,  rpspectius  receipt  of  baggage  by  carriers  of  passengers,  373. 
respecting  termination  of  liability  of  carriers  of  passenger.^  for 

baggage,  375. 

Damages,  measure  of,  conflict  of  laws  respecting    place  where   con- 
tract is  to  be   performed    controls,  387. 

measure   of   in   actions   against   innkeepers   for   loss     of    guest's 
goods,   600. 

measure  of  in  actions  for  delay  in  delivering  baggage,  386. 

measure  of  in  actions  for  loss  of  or  injury  to  baggage,  385, 
Eefiiiition  of  an  account  stated,  288. 

of    baggage,    347,    348. 

of  gifts   causa   mortis,   891. 

01'    ii.erger   of   estates,    153. 

of   subrogation,   476. 
Eower,   merger   of   in   an    estate   in   fee,    156. 

Equity,   partnership   for  illegal   purposes,   equity  will  not   compel   ac- 
counting  of   the   proceeds    of,   326,   327. 
Evidence,   1  ;igi.age,  checks  for,  effect   of  as,   390,   391. 

baggage,  declaration  of  carrier's  agents  respecting,  391. 
giit-^   rim<:\   mortis,    what  coisipetent    and  sufficient  to    establish, 
915-918. 

Execution   Sales,    subrogation    in    favor    of   purchasers    at     528. 

Forthcoming  Bonds,  subrogation  in  favor  of  sureties  on.  508. 
Fraudulent  Conveyances,  subrogation  iu  favor  of  grantees  in,  503. 
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Gifts  Causa  Mortis,  acceptance   of  by  the  donee  will  be  presumed, 

892. 
after-acquired    possession,    when    will   not    support,    899. 
bonds   are   subject  to,   910. 
burden   of   proof   respecting,    916. 
by  delivery  of  pass-books,  effect  of  the  rule  of  the  bank  upon, 

903,  904. 
by   delivery  of  pass-books,   in   commercial  banks,   902. 
by   delivery   vf   pass-Louks   in   savings   banks,   902,   9L)3. 
by  deposit  of  moneys  in  the  donee's  name,  904. 
by  depositing  moneys  in  the  joint  names  of  the  donee  and  the 

donor,    904,    905. 
cannot  be  effected  by  negotiable  instruments  executed  by  the 

donor,    909,    910. 
certificates  of    deposit    are   subject   to,   912. 
certificates  of   stock   are   subject   to,   911. 
check   of   donor,   cannot   be   accomplished  by,   911. 
conditions   which   may   be   annexed   to,   913. 
conflict    of    laws    concerning-,    which    controls,    914. 
creditors,    rights    of    cannot    be    impaired    by,    915. 
death,  expectation  of  as  the  result  of  a  chronic  disease  or  at  a 

distant  lime,  whether  sufficient  to  support,  906. 
death  must  result  from  the  illness  or  disorder  contemplated  or 

existing  when  the  gift  was   made,   907. 
debts   owing   from   the   donee   to   the   donor   are   subject   to,   912. 
definitions  of,   891. 

delivery  by  deed  or  other  writing,  897. 
delivery,   by   whom   may  be   made,   900,   901. 
delivery,  constructive  by  delivering  key  to  a  receptacle,  899. 
delivery,  constructive,    sufficiency    of,    897. 
delivery,  constructive,   when   sufficient,    896. 
delivery,  illustrations    of    sufficient,    898. 
delivery,  is  essential  to,  895,  896. 
delivery,  partial    will    not     support,     901. 
delivery,  to  whom  must  be  made,   900,   901. 
delivery,  what   necessary   to   support,   895,   897. 
difference   between   and   gifts   inter   vivos,   894. 
differences    between    and    legacies,    894. 
essentials    of,    5i91. 

evidence,  declarations    and    letters    of    the    donor,    916,    917. 
evidence,  declarations    of   the    donee,    when    admissible,    918. 
evideiu-e   sullifient   to   establish,   915. 
form    of   words   necessary   to   accomplish^   891. 
illness   of    the    diMior    may  be   considered    as    a   circumstance   to, 

determine  vvheLber  the  gift  was  inter  vivcs  or  causa  mortis, 

917. 
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Gifts  Causa  Mortis,  illness  sufficient  to  establish,  906,  907. 

insurance   policies   are   subject   to,    911. 

must  be  made  on  expectation  of  death,  905, 

nature   of  and  whether  amount   to   gifts   or  testamentary  dispo- 
sitions,   893. 

negotiable  instruments  are  subject  to,  908,  909. 

negotiable  instruments,  indorsement  of  is  not  necessary  to,  910. 

negotiable  instruments  executed  by  the  donor,  909. 

possession   of  the   donee  must  be  continuous,   895. 

possession  taken  before  the  gift,  whether  will  support,  899,  900. 

property   which   is    subject    to,    908. 

real    property    is    not    subject    to,    908. 

recovery    of    the     donor    defeats,    907. 

revocation    of,    913. 

revocation  of  by  recovery  from  illness,  904. 

revocation    of    by    subsequent    birth    of    a    child,    914. 

revocation    of    by    subsequent    change    of    ownership,    914, 

suicide,    gift    in    contemplation    of,    907. 

what  expectation  of  death  is  sufficient  to  support,  906. 

wills,    subsequent,    revocation    by,    913. 

witnesses   required   to   prove,   916. 
Guardians'   Bonds,  subrogation  in  favor  of  sureties  on,  508. 

Homesteads,    subrogation,    right    to    of    persons    discharging    claims 
against,   489. 

Injunction  Against  Trespass   on  Real   Property,    actual   invasion   of 
the    properly    is    not    es.-.eutial    to    support,    733. 

granting  because   of  the   legal   disability   of   the   complainant   to 
sue  at  law,  741. 

granting  because   of   the   nonrcsidence   of   the   trespasser,   741. 

gr,)und  tor,  732,  733. 

inadequacy   of   legal   remedies  as   a  ground   for,    742, 

insolvency  of  the  trespasser  as  a  ground  for,  741. 

irreparable  injury  to  support  granting  of   need  not  be  great  in 
amount,    736. 

irreparable    injury,   what    is    within    the    meaning    of,    735,    736. 

remedies    at    law,    when    regarded    as    inadequate,    742. 

refusal   of  because   of   injury  to,   or   inconvenience   of,   the   tres- 
passer,   740. 

smallness  of   damage,  when  no  bar  to,   738,   739. 

to   prevent   acts   which   may   create   a   prescriptive   right,    738, 

to  prevent   boating,    752. 

to  j)revcnt    boring    for    oil    or    gas,    748. 

to  prevent    continuous    or    repeated    injuries,    736,    737. 

to  prevent    fishing    and    hunting,    751,    752. 

to  prevent    interference    with    church    property,    752. 
Ani.    St.    Rep.,    Vol.    99—65! 
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Injunction  Against  Trespass  on  Real  Property,  to  prevent  interfer- 
ence with  fences  and  gates,  745. 

to  prevent    multiplicity    of   suits,    736,    737. 

to  prevent  repeated  flooding  of  lands,   738. 

to  prevent    the   building   of   walls,   745. 

to  prevent  the  construction  or  enlargement  of  ditches,  tun- 
nels,  etc.,    743. 

to  prevent  the  cutting  down  or  other  interference  with  trees, 
748-750. 

to  prevent  the   defacing   of   landmarks,   753, 

to  prevent   the  erection   of   structures,   743,   744. 

to  prevent  the    grazing    of    animals,    751. 

to   prevent   the   harvesting   or  removing  of  crops,   750,  751. 

to  prevent    the    laying    of    pipes,    736. 

to  prevent  the  laying  out  or  using  of  property  as  public  streets, 
744. 

to  prevent   the   making   of   excavations,   743. 

to  prevent    the    removal    of   earth    and    rocks,    747. 

to  prevent   the  removal   of  minerals,  oil,  or  gas,  747. 

to  prevent   the    removal   of   structures,    745. 

to  prevent    the    trimming    of    shade    trees,    736. 

to  prevent  the  use  of  roadways  across  plaintiff's  premises,   73S. 

to  pievi  lit   the  Wdrkino-  of  trees  for  turpentine,  750. 

where    damages    are    nominal    or   trivial,    735,    736,    738,    739. 

wlicre    permanent    injury   to    property    will    result,    735. 

will  issue  whenever  there  is  not  a  full  and  adequate  remedy  at 
law,    734. 

Injunction   Bonds,   subrogation   in   favor   of  sureties   on,   507. 
Innkeepers,    actions    against    for   loss    of    goods,    nature    of,    600. 
boarders,  liability  of  to  for  loss  of  goods,  600. 
burden  of  proof  of  cause  of  loss  of  goods  of  guest,  580. 
contributory    negligence    of    guests    as    a    bar    to    their    recovery 

against,  595. 
contributory  negligence   of    guests   in   failing  to   lock   doors,   597. 
contributory  negligence   of    guests,   intoxication   may   amount   to, 

598. 
damages,  measure  of  in  actions  against  for  loss  of  guest's  gooi's, 

600. 
deposit   of  goods  with,  when  must  be  made,  593,  594. 
firr  is  not   within  the  meaniug  of  the  phrase  "irresistible  super- 
human   ciiuse,''    5S3. 
fire,  when  not   linble  for  goods  of  guests  lost  by,  582,  583. 
guests,  goods  of  left  in  yarils  and    outhouses,  585. 
guests,  goods   of,   when    may   be    deemed    infra   hospitium^   5S5. 
guests   of,   difTiTcnce   between   and   boarders,  583,   5S4. 
guests  of,  wJio  are,  583. 
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Innieepers,  illegal  acts  of  guests,  when  will  not  relieve  innkeepers 

from    liability,    598. 
insurers,  liability   of,   when   that   of,   578. 
insurers,   reason   for   holding   them   liable   as,   578,   579, 
liability  of,   eases   holding   that   it   is   not   that   of  insurers,   579. 
liability  of,  cases  holding  they  may  relieve  themselves  by  show- 
ing the  cause  of  the  loss  of  the  goods,  580,  581. 
liability  of,   construction   of  statutes   limiting,   591. 
liability  of,  contributory  negligence  of  guest  as  a  defense  to,  595. 
liability  of,  does  not   commence  until  the  relation  of  innkeeper 

and  guest  is  established,  583. 
liability   of  for   animals  belonging  to   their   guests,   580. 
liability    of,    for    animals    of    guests    put    to    pasture,   586. 
liability  of,  for  goods  of  guests  after  their  departure,  586,  587. 
liability  of,    for    goods    of    guests    after    their    departure    where 

compensation  is  received  for  keeping  such  goods,  588. 
liability  of  for  goods  of  guests  leaving,  intending  to  return,  588. 
liability  of,  for  goods  of  guests,  when  terminates,  587, 
liability  of,  for  goods   received  by  porters   at   railway   stations, 

584. 
liability  of,  for  loss   of  goods  by  deterioration,   581. 
liability  of,   for  loss   of   goods   by   fire,   582. 
liability  of,  for  moneys  of  their  guests,  590. 
liability  of,  for  watch  of  guests  not   deposited  with   them    593, 

594. 
liability  of,  is  not  dependent  on  their  fault  or  neglect,  579. 
liability  of,  notices   limiting,   what   sufficient,  592. 
liability  of,  notices  limiting,  where  must  be  posted,  592. 
liability    of,    power    to    make    regulations    limiting,    591. 
liability  of,   statutes  limiting,  591. 
liability  of,  to  what  goods  of  guests  extends,  5S9. 
liability  of,  what  jewels  must  be  deposited  with  them  to  create, 

593. 
liability  of,  when  that  of  insurers,  578. 
liability  of,  where  guests  take   exclusive  control  of  their  goods, 

599. 
relation  of  innkeeper  and  guest,  when  commences,   5S3,   584. 
restaurant-keepers,  difference    between   liability    of  and   that    of 

innkeepers,  601. 
Insurance,   suljrogation   in   favor   of   insurers,   504. 
Intoxicating  Liquors,  regulating  the  sale  of  is  within  the  police  power 

of  the   states,  878. 

Judicial  Sales,   constitutional  law,  statutes  changing  the   amount  re- 
quired to  redeem  from,  26-31. 
void,  subrogation  in  favor  of  purchasers  at,  528,  529. 
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Merger  of  an  estate  at  will  in  an  estate  for  years,  153. 

of  an  estate  for  years    in  an  estate  for  life,  153. 

of  an  estate  in  dower  in  an  estate  in  fee,  156. 

of  a   life   estate   in   an   equitable   title,   156. 

of  a  life  estate    in  a  remainder  or  reversion,  153,  154. 

of  a  life  estate    in  a  remainder,  when  does  not  take  place,  154, 
155. 

of  a  mortgage    in  the  fee,  160. 

of  a  mortgage    in  the   fee,  does  not  take  place  contrary  to  tho 
intention  or  interest  of  the  parties,  162. 

of  a  mortgage,  when  does  not  take  place,  161. 

of    equal    estates,    153. 

of  equitable  estates,  158. 

of  estates,  conditions  essential  to,  153. 

of  estates,  defined,  153. 

of  estates,  does  not  take  place  in   equity  contrary  to  the  inten- 
tion or  interests  of  the  parties,  158,  159. 

of  estates,  relief  from,  in  equity,  158. 

of  estates,  rule  in  equity,  respecting,  158,  159. 

of  estates,   rule  of  law  respecting,  153. 

of  estates,  when  not  favored  in  equity,  158. 

of  legal   and  trust   estates,  157. 

of   mortgage   and   the   legal  estate,  where   there   are   intervening 
encumbrances,  168,  169. 

of  mortgage,    by  a  purchase  at  an  execution  or  judicial  sale,  166. 

of  mortgage,  by  the  purchase  of  the  equity  of  redemption,  163- 
166. 

of   mortgage,   in   the   legal   estate,   cannot   take    place    after   the 
assignment  of  the  mortgage,  167. 

of  mortgages,  by  the  assignment  of  several  to  the  same  person, 
168. 

of  one  estate  of  years,  in  another,  153. 
Mistake    of  law  or  of  fact,  subrogation  on  account  of,  517,  518. 
Mortgages,   (■ouvcyance  by   mortgagee,   when   operates   as   an   assign- 
ment   of   the   debt,    160. 

conveyaiiL-e  to  the  mortgagee,  when  does  not  discharge  the  debt, 
161. 

merger  of,  in   the  legal  estate,  160-170. 

on  aftor-arqiiired   property.     See  Railways. 
Municipal  Corporations,  discrimination  which   may  be  authorized  to 
make  with  reference  to  keeping  cow-stables,  6'23. 

power   of     to   prohibit   and   regulate   the   keeping   of   cattle   and 
dailies,   622. 

Kegligcnce,    emit  ributory,    on    part    of    guests,    when    relieves    inn- 
kc'i'L'rs    from    liai)ility,    595. 
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Negotiable  Instruments,  gifts  causa  mortis  of,  908,  909. 
subrogation,   in  favor  of  indorsers   of,   510,  511. 

OfBcial  Bonds,  subrogation,  in  favor  of  sureties  on,  509. 

Partnership,  conflict  of  laws,  partnership  illegal  by  the  law  of  the 

forum  cannot  be  enforced,  326. 
for   betting    on    horseraces,    326. 
for  gambling,   account   and   settlement    of   affairs   of,   cannot   be 

enforced  in  the  courts,  326. 
illegal  contracts  of,  equity  will  not   carry  out,  326. 
illegal   conversion  by   one   partner   of   the   property   of,   329. 
illegality,  as   a  defense  to  an  action  for  an  accounting,  327. 
in   lotteries,   equity   will   not    settle    affairs    of,    327. 
partly  for  legal  and   partly  for   illegal  purposes,  329. 
profits   of,    completed,   illegal,   whether   accounting    for   may   be 

compelled,    327,    328. 
to  increase  the  price  of  food,  equity  will  not  aid  either  partnei*. 

against   the   other,   327. 
to  stifle  competition  in  bidding  for  public  work,  326,  327. 
to  suppress  competition  is  illegal,   and  neither  party  is   entitled 

to  redress  in  the  courts,  326,  327. 
Probate  Sales,  subrogation  in  favor  of  purchasers  at,  530. 

Kailways,  mortgage  by,  of  after-acquired  property,  conflict  between, 

and    other    liens,    253. 
mortgage  by,  of  after-acquired  property,  does  not  include  lands 

not   used   in   connection  with   the   road,   255. 
mortgage  by,  of  after-acquired  property,  does  not  include  lands 

subsequently  granted  by  Congress,  259. 
mortgage    by,    of    after-acquired    property,    extensions,    whether, 

covered  by,  255,  257. 
mortgage  by,   of  after-acquired  property,  future   earnings,  when 

embraced    within,   260. 
mortgage  by,   of   after-acquired  property,  hotels,   when   pass   by, 

255,   256. 
mortgage    by,   of   after-acquired   property,    illustrations    showing 

property  which  will  and  which  will  not   pass  by,   25-1,   255.( 
mortgage   by,   of   after-acquired   property,   includes   branch   lines 

and   spur   tracks,   258. 
mortgage  by,    of   after-acquired   property,   includes   lands   subset 

quently  purchased,  257. 
mortgage  by,   of   after-acquired   property,   includes   subsequently 

constructed  parts  of  the  road,  257. 
mortgage  by,      of     after-acquired     property,      includes     terminal 

facilities   subsequently   acquired,   255. 
mortgage  by,    of   after-acquired  property,  is  valid,  252. 
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Bailways,   mortgage  by,  of   after-acquired  property,  leasehola   inter- 
ests subsequently  acquired,  258,  259. 

mortgage  by,  of  after-acquired  property,  lien  of,  when  attaches, 
253. 

mortgage    by,    of    after-acquired    property,    personal    property, 
whether  covered  by,  256. 

mortgage    by   of    after-acquired    property,    right  of  way,    when 
covered  by,  256,  257. 

mortgage    by,    of    after-acquired    property,    restrictions    of,    to 
property    necessary  for,  or  appurtenant  to  the  road,  254. 

mortgage    by,    of    after-acquired    property,    rolling    stock    subse- 
quently   acquired,    259. 

mortgage  by,  of  after-acquired  property,  whether  includes  prop- 
erty acquired  by  consolidation  with   another  road,  25S. 

mortgage    by,    of    after-acquired    property,    words    of    futurity, 
when    essential,  253, 
Replevin  Bonds,  subrogation  in  favor  of  sureties  on,  508. 

Restaurant>-keepers,  liability    of,    for    goods    of    guests,    is    not    that 
of    innkeepers,    601. 
liability   of,  for   goods  of  guests,  when   maintainable,   601. 

Sheriffs,  subrogation  in  favor  of,  on  payment  of  judgment  or  execu- 
tion, 505,  506. 
Subrogation,  accommodation  indorser's  right  to,  511. 

administrator's  bond,  right  of  sureties  on  to,  509. 

against   whom   may   be   enforced,   500. 

agreements   controlling   right    to,    478. 

appeal  bond,  right  of  sureties  on,  to,  508. 

bona  fide  purchasers  will  not  be  prejudiced  by,  481. 

cannot   be  invoked   to   overthrow   prior   eipiity,   4S0. 

cannot  be  invoked  so  as  to  work  injustice,  or  defeat  legal  right, 
480. 

classification    of,    477. 

conventional,  agreements  for,  between  whom  may  be  made,  477. 

conventional,   rests   upon   express   agreement,   477. 

conventional,  when  moneys  are  advanced  to  discharge  a  lien,  520. 

creditor's    right    to,    as    against    securities    given    by    his    debtor, 
509. 

definitions   of,  476.  ^ 

depends   on    jirinuiples   of   equity   jurisprudence,    480. 

doctrine  of,  476, 

dower,  right  to,  may  be  subjected  to  right  of,  490. 

doweress    may   Ijceome    entitled    to,    on    discharging    liens,    489. 

employer's   right    to,   510,    511. 

encumbrances,  persons  loaning  money  to  discharge,  516. 

encumbrances,  right  of  persons  paying  to,  512-515. 
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Subrogation,  equitable,  basis  of,  478. 

forthcoming   bonds,    right    of   sureties    on,    to,    507. 

fraud,  as  a  ground  for,  520. 

fraudulent  conveyances,   grantees  in,  when  entitled  to,  502. 

growth  of  doctrine   of,  479. 

guarantor's  right  to,  510,  511. 

guardian's  bond,  right  of  sureties  on,  to,  508. 

homestead  rights,   when   subject   to   claims  for,  489. 

in  favor  of  a  co-obligor,  531. 

in  favor  of  a  vendor,  who  has  discharged  encumbrances  whicl^ 

his  vendee  agreed  to  pay,  526. 
in   favor   of  grantees   in   fraudulent   conveyances,   503. 
in  favor  of  one  copartner  against*  another^  531. 
in  favor  of  one   cosurety   against  another,  531. 
in  favor  of   one   cotenant   against   another,   531. 
in  favor  of  one  of  several  judgment   debtors,  531. 
in  favor  of  purchaser  of  encumbered  property,   524. 
in  favor  of  purchasers  at  execution  sales,  528. 
in  favor  of  purchasers  at  probate  sales,  530. 
in  favor  of  purchasers  at  void  judicial  sales,  528,  529. 
in  favor   of  purchasers  at  void  tax  sales,  530,  531. 
iu   favor  of  supposed  owner  who  has   discharged   liens,   523. 
in  favor  of  the  mortgagee  of  a  void  mortgage,  521. 
in  favor  of  wrongdoers,  502. 

injunction  bonds,  right  o'f  sureties  on,  to,  507. 
innocent  third  persons  are  not  subject  to  the  application  of  tho 

doctrines  of,  501. 
intention  of  the  parties,  as  affecting  the  right  to,  515. 
interest  in  property  which  will  support  claim  for,  488. 
is  a  creature  of  courts  of  equity,  476,  478. 
junior    lienholder,    limitations    upon    his    right    to,    521,    522. 
junior   lienholder,   right   to   does   not    depend   on   the   consent    of 

his  debtor,  522. 
knowledge   of  the   claim   does  not   destroy  right   to,   516. 
laches,  loss   of  right   to  by,   482. 
legal,  what  is,  477. 

mistake  of  fact  as  a  ground  for,   517. 
mistake   of   law   as   a   ground   for,   518. 
mortgagee's  right  to,   513-515. 
negligence,  loss  of  right  to  by,  482. 
negotiable  instruments,  rights  of  holders  of  to,  511. 
origin  or  source  of     doctrine   of,   479. 
paramount  liens  will   not  be   discharged   by,  481. 
part  payment  of  debt,  whether  will  support  claim  for,  483,  484. 
payment  in  money  is  not  essential  to  right  of,  484. 
payment    of   debt   is    a   prerequisite   to   right    to,   482. 
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Subrogation,   persons  to  whose  rights  subrogation  may  be  enforced, 
496. 

persons  whose  rights  are  not  to  be  prejnrlicecl   by,  501. 

privity  of  contract  is  not   essential  to,  476. 

purchaser  assuming  payment  of  an  encumbrance  is  not  entitled 
to,   525. 

remedies  which  the  party  entitled  to  may  enforce,  485,  486'. 

replevin  bond,  right  of  sureties   on,  to,  508. 

right  of  agents  to,  as  against  their  principals,  505. 

right  of  creditor  to,  as  against  securities  in  the  hands  of  sure- 
ties of  the  debtor,  509. 

right    of  insurers   to,   504.^ 

right  of  junior  creditors  to,  when  they  have  a  lien  on  one  fund, 
only,    502. 

rio-ht  of  officers  and  stockholders  in  corporations  to,  504. 

right  of  officers  to,  on  paying  judgments  or  executions,  505. 

right  of  person  entitled  to,  to  all  the  rights,  remedies,  and  securi- 
ties of  the  creditor,  485. 

right    of   person   entitled   to,   is   measured   by   the   rights   of   the 
person  for  whom  he  is  substituted,  486. 

right   of  replevin,  bail   to,   501. 

right   of   sureties   on   an   administrator's  bond   to,   509. 

right  of  sureties  on  an  appeal  bond  to,  508. 

right  of  sureties  on  a  forthcoming  bond  to,  508. 

right  of  sureties  on  an  injunction  bond   to,  507. 

right  of  sureties  on  a  replevin  bond  to,  508. 

right   of   sureties   on   bonds   of   public   officers   to,   509. 

right   of  sureties   on   trustees'  bonds   to,   509. 

right  of  sureties  to,  501. 

right  of  sureties  to,  on  giving  money  to  their  principal  to   dis- 
charge a  debt,  507. 

right  of  sureties  to,  on  paying  the  debts  of  their  principals,  50(3, 
511. 

right  of  wrongdoers  to,  502. 

right  to,  against   and  in  favor  of  administrators  and   executors, 
491,  492. 

right  to,  against,  and  in  favor  of  estates  of  decedents,  491. 

right  to,   against,  and  in  favor  of   legatees  and  devisees,  492. 

right  to,  docs  not  depend  on  the  solvency  or  insolvency  of   the- 
debtor,    4S1. 

right   to,   for  the   protection   of  property,  488. 

right  to,  in  favor  of  sureties  on  bail  bonds,  497. 

right  to,  in  favor  of  sureties  on  official  bonds,  497. 

right  to,  limitations  upon,  480,  481. 

right   to,   of   jiorsons   advancing   money   to   a  married   woman   t» 
procure  necessaries,  49C. 
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Subrogation,  rip'ht  to,  of  persons  advancing  money  to  a  tenant  to  pay 

rent,   495. 
right  to,  of  persons   advancing  money  to  discharge  a  lien,  495. 
right  to,  of  persons  advancing  money  to  pay  another's  debt,  495. 
rght  to,  of  persons  discharging  claims  against  homesteads,  489. 
right    to,    of   persons    discharging   encumbrances,   496. 
right  to,  of  persons  paying  taxes  on  the  property  of  another,  498. 
right  to,  of  persons  who  have  discharged  liens,  512. 
securities  which  person  entitled  to  may  demand,  485. 
sheriff's  right  to,  on  paying  judgment  or  execution,  505,  506. 
state,  rights  of,  when  may  be  asserted  in  favor  of  sureties   on 

official  bonds,   497,   500. 
sureties,  remedies  and  securities  to  which  entitled,  485,  486. 
surety's  right  to,  on  paying  debt  of  his  principal,  506,  511. 
tax  liens,  right  of  private  persons  to  be  subrogated  to,  498-500. 
tests    of,    right   to,    479. 
tender  of  payment  of  debt,  whether  sufficient  to  maintain  right 

to,  483. 
to  a  lien,  where  the  creditor  advanced  money  to  pay  it   on   an 

agreement   that   he   should   have   a   first   lien,   520. 
to  mortgage,  released  through  mistake  of  law  or  fact,  517,  518. 
to  old  security,  where  the   debtor  refuses   to   execute  the   new, 

521. 
to  old  security,  where  the  new  proves  invalid,   521. 
to   relieve   a  party  from   the    consequences   of   misrepresentation 

and    fraud,    520. 
to   the    lien   of   a   mortgage,   discharged   by   a   mistake    of   fact, 

517,    518. 
to  the  original  security  discharged,  487. 
to  the  priorities    of  the  person  whose  claim  has  been  discharged, 

488. 
to  the  remedies  of  the  state,  or  national  government,  when  its 

claim  has  been  discharged,  488. 
to    the    rights    of    an    administrator    or    executor,    491. 
to  the  rights  of  a  judgment  creditor,  487,  501. 
to    vendors'    liens,    527. 

usury,  when  does  not  defeat  right  to,  4S1. 
volunteers,  right  of,  to,  493,  494. 

volunteers,  who  are  not  within  the  meaning  of  the  law,  495,  517. 
Sureties,  subrogation  in  favor  of    one  against  another,  533. 

Trespass,  on  real  estate,  jurisdiction  of  equity  over,  general  grounds 
of,   732. 
on  real   estate,  jurisdiction   of   equity   over,   origin  and   develop- 
ment   of,    732. 
remedies   at   law,  when   not   deemed   adequate,   733. 
Trust  Estates,   merger   of,   with   the   legal  title,   157. 
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Vendor  and  Purchaser,  subrogation  in  favor  of,  524,  525. 

Vendor's  Lien,  subrogation  to,  527. 

Waters,  percolating,  artificial  uses  of  which  are  not  pcrmitteri  to 
the  injury  of  adjacent  land   owners,  74,  75. 

percolating,  interferences  with,  and  diminution  of,  to  which 
land  owner  need  not  submit,   71. 

percolating,  interferences  with,  to  which  land  owner  must  sub- 
mit,   68-70.  f 

percolating,  land   owner's   right   to   deal   with,   67. 

percolating,  mining  operations,  extent  to  which  may  interfere 
with,  69. 

percolating,  one  land  owner  cannot  deprive  another  of  rights  in, 
68. 

percolating,  right   of  each  land   owner  to  the  use   of,   6S-70. 

percolating,  right  to  draw  off  and  use  elsewhere,  72-75. 

percolating,  right  to  divert,  64,  65. 

percolating,  waste  of,  land  owner  may  be  enjoined  from  mak- 
ing,  71,   72. 

percolating,  whether  covered  by  the  rules  applicable  to  running 
streams.  64.  66. 
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ACCJOMPLICES. 

See   Criminal   Law,   1,  2. 

ACCOUNT. 

1.  ACCOUNT  STATED.— If  one  of  two  correspondent  banks 
Bends  to  the  other  numerous  statements  of  their  account  as  it  ap- 
pears from  its  books,  and  such  statements  are  acknowledged  by  the 
other  bank  to  bo  correct,  this  constitutes  an  account  stated,  which 
affords  strong  presumptive  evidence  which  may  be  rebutted  by  show- 
ing fraud  or  mistake.  (Ky.)  Louisville  Banking  Co.  v.  Asher, 
283. 

2.  ACCOUNT  STATED — Basis  of  Settlement. — If  one  of  two 
correspondent  banks  sends  to  the  other  numerous  statements  of  their 
account  as  it  appears  from  its  books,  and  such  statements  are  nc- 
knowledged  by  the  other  bank  to  be  correct,  this  constitutes  an 
account  stated  between  them,  and  the  balance  shown  thereby  must 
be  taken  as  the  basis  of  settlements  between  them,  subject  to  all 
proper  corrections.     (Ky.)     Louisville  Banking  Co.  v.  Asher,  283. 

3.  ACCOUNT  STATED— Relief  from— Mistake.— If  an  account 
stated  by  one  bank  against  another  embraces  the  amount  of  a  note 
for  which  both  banks,  under  a  mistake  of  law,  supposed  the  debtor 
bank  to  be  liable  on  the  ground  that  it  had  failed  to  protest 
such  note,  equity  will  grant  relief  from  such  mistake  if  the  position 
of  the  creditor  bank  was  not  altered  to  its  prejudice,  after  the  debtor's 
acknowledgment  of  the  correctness  of  the  account  between  them  as 
stated.     (Ky.)     Louisville  Banking  Co.  v.  Asher,  283. 

ACTIONS. 

^ee  Appeal  and  Error,  2,  3. 

ADMINISTRATORS. 

See  Executors  and  Administrators. 

ADOPTION. 

1.  PARENT  AND  CHILD — Adoption  Proceedings. — The  fact 
that  the  father  of  flie  child  adopted  appeared  before  the  judge  is 
sufficiently  established,  on  a  collateral  attack  on  the  adoption,  by 
the  statement  in  the  order,  that  the  petitioner  and  the  minor  child. 
and  all  persons  whose  consent  is  necessary  have  appeared  herein  as 
provided  by  law.     (Cal.)     Estate  of  McKcag,  80. 

2.  PARENT  AND  CHILD — Adoption  Proceedings,  Construction 
of. — While  proceedings  under  the  statute  for  the  adoption  of  a 
minor  child  are  not  strictly  judicial,  they  call  for  the  exercise  of 
judicial  functions,  and  m  construing  them  such  a  reasonable  con- 
struction should  be  given  as  will  sustain,  rather  then  defeat,  the 
object  they  have  in  view.     (Cal.)     Estate  of  McKeag,  80. 

(103^) 
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3.  PARENT  AND  CHILD— Adoption  Proceedings.— Failure  of 
the  Court  to  Examine  the  Child  or  its  Parents  or  the  Persons  Pur- 
porting to  Adopt  it  is  an  error  of  procedure  which  cannot  affect  the 
validity  of  the  adoption,  where  the  court  had  obtained  jurisdiction 
of   all   the   parties.      (Cal.)     Estate   of   McKeaj^,   80. 

4.  PAEENT  AND  CHILD — Adoption  Proceedings — Estoppel. — 
One  Claiming  Under  a  Deceased  Adopting  Parent  is  estopped  from 
questioning  the  validity  of  the  adoption,  if  such  parent,  in  his  life- 
time, was  so  estopped.     (Cal.)      Estate  cf  McKeag,  80. 

5.  PARENT  AND  CHILD— Adoption  Proceedings— Estoppel. — 
An  Adopting  Parent  with  Whom  an  Adopted  Child  Lives  is  estopped 
from  questioning  the  validity  of  the  adoption  proceedings  on  the 
ground  of  mere  irregularities  not  involving  the  jurisdiction  of  the 
judge.     (Cal.)     Estate  of  McKeag,  80. 

6.  PARENT  AND  CHILD.— An  Adopted  Child  has  the  Right  to 
Nominate  an  Administrator  of  the  Deceased  Adopting  Parent  where, 
as  such,  she  is  sole  heir  of  his  estate.  (Cal.)  Estate  of  McKeag, 
60. 

ADULTERY. 

See  Witnesses. 

ADVERSE  POSSESSION. 

See  Mines  and  Minerals,  5,  6;   Municipal  Corporations,  23;   Tenants 
in   Common,  1-3. 

AGENCY. 

See  Principal  and  Agent. 

ALIENS. 

See  Death. 

ALIMONY. 

See   Divorce,   5-9. 

APPEAL  AND  ERROR. 

1.  APPEAL  AND  ERROR. — The  Executors  and  the  Devisees  and 
Legatees  of  the  Deceased  are  Parties  Aggrieved  by  an  order  setting 
apart  a  homestead  for  his  widow,  and,  as  such,  may  appeal  there- 
from.    (Cal.)     Estate  of  Levy,  92. 

2.  ACTIONS — Settlement  of — Dismissal  of  Appeal.— If,  pending, 
an  appeal,  the  plaintiff  conveys  all  his  interest  in  the  subject  matter 
of  the  action  to  a  third  person,  who  in  turn  settles  the  contention 
with  the  defendant  under  an  agreement  between  them  that  such 
settlement  shall  not  be  affected  by  the  judgment  on  appeal,  such 
transactions  constitute  a  settlement  of  the  entire  matter  in  litiga- 
tion, and  the  appeal  will  be  dismissed.  (Nev.)  Wedekind  v.  Bell, 
704.  ' 

3.  ACTIONS — Settlement  of — Dismissal  of  Appeal. — Tf,  after  an 
appeal  has  been  taken,  the  parties  thereto  settle  the  matter  in  liti- 
gation between  themselves,  the  appeal  will  be  dismissed,  although 
the  casp  has  been  argued  and  submitted  to  the  supreme  court 
(Xev.)     "Wedekind   v.  Bell,  704. 
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4.  APPEAL  BONDS — Justification  of  Sureties. — An  objection  to 
Bn  appeal  bond  that  the  sureties  did  not  justify  as  to  "property 
within  the  state"  is  one  going  to  the  suflaciency  of  the  sureties,  and 
must  be  first  raised  in  the  court  below  in  order  to  be  available  on 
appeal.  (Wash.)  Weiser  v.  Holzman,  932. 
See   Injunction,   8. 

Note. 

Appeal   Bonds,    subrogation    in    favor    of    sureties    on,    508. 

APPROPRIATION  OF  PUBLIC  FUNDS. 

See  Constitutional  Law,  10. 

ASSIGNMENT  FOR  CREDITORS. 

In  General. 

1.  AN  ASSIGNEE  for  the  Benefit  of  Creditors  Stands  In  the 
Shoes  of  His  Assignor  by  the  common  law,  and  holds  the  property 
subject   to    all    equities      and      rights     which     existed     against'    him. 

(Minn.)     Swedish-American  Nat.   Bank  v.   First  Nat.  B.ank,   549. 

2.  AN  ASSIGNEE  for  the  Benefit  of  Creditors  Under  the  Statutes 
of  Minnesota  Represents  the  Creditors  and  not  the  assignor,  and  tho 
rights  of  the  creditors  may  and  must  be  enforced  through  the  as- 
signee. (Minn.)  Swedish-American  Nat.  Bank  v.  First  Nat.  Bank, 
649. 

Conflict  of  Laws. 

3.  ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS,  Extra- 
territorial Effect  of. — The  authority  of  an  assignee  for  the  benefit 
of  creditors  extends  to  all  property  of  the  assignor  passing  by  the 
assignment,  whether  within  or  without  the  state.  (Miun.)  Swedish- 
American   Nat.  Bank  v.  First  Nat.   Bank,   549. 

4.  CONFLICT  OF  LAWS— Assignment  for  Benefit  of  Creditors.— 
The  power  of  an  assignee  for  the  benefit  of  creditors  appointed  in 
Minnesota  is  governed,  as  to  the  property  passing  by  the  assign- 
ment and  situate  within  another  state,  not  by  the  laws  of  that 
state,  but  by  those  of  Minnesota.  The  power  of  the  assignee  must 
be  measured,  as  to  all  property  covered  by  the  assignment,  by  the 
laws  of  the  state  wherein  it  was  made  and  the  trust  is  to  be  ad- 
ministered. At  least,  this  must  be  the  rule  as  to  citizens  of  Minne- 
sota who  have  not  seized  the  property  in  anotlier  state.  (Minn.) 
Swedish-Ameriertn  Nat  Bank  v.  First  'Nat.  Bank,  549. 

5.  ASSIGNMENT  FOR  CREDITORS— Conflict  of  Laws  as  to 
Pledges. — A  pledge  is  controlled  and  its  validity  determined  by  tho 
law  of  the  state  wherein  the  property  is  situate,  and  if  creditors  of 
an  assignor  for  the  benefit  of  creditors  could  have  contested  a  pledge 
in  the  state  where  the  property  is,  because  not  valid  by  its  laws,  the 
assignee  may  accomplish  the  same  end  in  the  state  where  the  assign- 
ment was  made.  (Minn.)  Swedish-American  Nat.  Bank  v.  First 
Nat.  Bank,  549. 

ATTORNEY  AND   CLIENT. 

ATTORNEYS'  FEES,  Allowance  of,  in  the  Supreme  Court.— 

Tinder  a  statute  allowing  attorneys'  fees  in  actions  against  raiiromi 
companies  for  the  killincr  of  stock,  the  supreme  court  has  no  inri^- 
diction  to  allow  such  a  fee  to  the  attorney  of  the  defendant  in  error 
for  his  services  in  that  court.     If  he  is  entitled  to  such  fee,  he  must 
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seek   it   by   application     to     the    trial     court.     (Fla,)     Florida    East 
Coast  Ky.  Co.  v.  Hazel,  114. 

ATTORNEY'S  FEES. 

See    Attorney    and    Client;    Divorce,   5. 

Note. 

Baggage.     See  Carriers  of  Passengers. 

BANKRUPTCY. 

1.  BANKRUPTCY. — A  Judgment  Against  the  Putative  Father  of 
a  Bastard  for  sums  awarded  against  him  for  its  maintenance  was 
s\ibioct  to  be  discharged  by  the  national  bankruptcy  act  as  it  ex- 
isted prior  to  1903.  Whether  a  different  rule  resulted  from  the 
aiiieiiilment  of  that  year  is  not  determined.  (Minn.)  McKittrick 
V.   Cahoon,   G06. 

2.  BANKRUPTCY,  Replevin  for  Property  in  the  Possession  of 
the  Assignee. — An  action  of  replevin  cannot  be  maintained  in  a  state 
court  against  an  assignee  in  bankruptcy  who  has  taken  and  holds, 
possession  o#  property  as  such  assignee  and  claims  it  to  be  a  part  of 
the  estate  of  the  bankrupt.      (Me.)     Crosby   v.   Spear,  424. 

3.  BANKRUPTCY. — An  Assignee  in  Bankruptcy  may  Refuse  to 
Take  Possession  or  Receive  the  Title  to  onerous  property  or  such  as 
will  be  a  burden  instead  of  a  prolit.  (Me.)  Fleming  v.  Courte- 
uay,   414. 

4.  BANKRUPTCY,  Election  of  Assignee  to  Take  or  not  Take 
Title  to  Property. — An  assignee  in  bankruptcy  is  required  to  elect 
within  a  reasonable  time  whether  he  will  take  title  to  onerous  prop' 
erty,  and  if  within  such  time  he  does  not  elect  to  take  the  property, 
lie  is  deemed  to  elect  to  reject  it.  (Ale.)  Fleming  v.  Courteuay, 
414. 

5.  BANKRUPTCY,  Property,  When  Remains  in  Bankrupt  for 
Failure  of  Assignee  to  Elect  to  Take  Title. — Whenever  an  assignee 
cdects  to  reject  or  when  it  must  be  presumed  that  such  has  heen  his 
election,  an  asset,  whatever  it  is,  remains  in  the  bankrupt.  (Me.) 
Fleming  v.   Courtenay,  414. 

6.  BANKRUPTCY,  Assignee,  When  Presumed  to  have  Elected 
not  to  Take  Title  to  an  Unliquidated  Claim. — If  an  assignee  luiviug 
information  of  the  existence  of  an  unliquidated  claim  in  favor  of  a 
bankrupt  for  more  than  twenty-two  years  neglects  to  assert  titlo 
thereto,  it  will  be  presumed  that  he  has  elected  not  to  accept  thi^ 
asset  of  the  estate,  believing  it  to  be  burdensome  and  unprofitable, 
and  if  he  files  and  settles  his  ar'count  detdaring  tlin.t  he  has  no  assets 
of  any  kind  in  his  possession,  the  election  is  final  and  irrevocable. 
(Me.)      Fleming   v.    Courtenay,   414. 

7.  BANKRUPTCY,  Election  of  Assionee  not  to  Take  Title,  Effect 
of  a  Subsequent  Sale  Under'Order  of  Court. — A  sale  of  a  claim  in  favor 
of  a  bankrupt  made  after  his  estate  had  been  in  bankruptcy  mor^ 
tlian  twenty-two  years,  and  after  the  assignee  is  presumed  to  have 
fleeted  not  to  accept  it  as  an  asset,  and  the  order  of  court  authorizing 
the  sale,  do  not  prevent  the  heirs  of  the  bankrupt  from  insisting  that 
sui^h  sale  is  therefore  unavailing  and  passes  no  title  to  the  purchaser^ 
(Me.)     Fleming    v.    Courtenay,    414. 

BASTARDS. 

See   Bankruptcy. 


Index.  1039 

BENEFIT  SOCIETY. 

1.  BENEFIT   SOCIETY. — A  Member  of  a  Beneficial  Association 

is  a  part  and  parcel  of  the  corporation,  and  is  chargeable  with 
knowledge  of  its  laws,  rules,  regulations,  and  manner  of  doing  busi- 
ness.     (Ind.  App.)      Grand  Lodge  A.  O.  U.  W.  v.  Marshall,  273. 

2.  BENEFIT  SOCIETY— Notice  of  Assessment,  Sufficiency  of.— 

If  the  constitution  of  a  benefit  society  requires  the  grand  recorder 
to  call  on  the  subordinate  lodges  for  the  beneficiary  funds  in  their 
treasuries  when  needed,  and  declares  that  such  call  shall  constitute 
an  assessment,  and  shall  contain  a  list  of  all  deaths  occurring  since 
the  last  call  was  made,  a  notice  showing  the  deaths  which  had 
been  reported  to  the  recorder  up  to  the  time  of  the  issuance  of  the 
notice  is  sufficient.  (Ind.  App.)  Grand  Lodge  A.  0.  U.  W.  v. 
Marshall,  273. 

3.  BENEFIT  SOCIETY — Monthly  Assessments. — If  the  constitu- 
tion of  a  benefit  society  fixes  the  rate  of  assessments,  and  requires 
that  they  be  paid  monthly,  provided  that  twelve  assessments  are 
required  to  meet  death  losses,  and  directs  such  payments  to  be 
made  on  or  before  a  certain  day  of  the  month  in  which  the  assess- 
ments are  made,  a  member  may  be  required  to  pay  monthly  assess- 
ments.    (Ind.    App.)     Grand   Lodge   A.   O.   U.   W.    v.    Marshall,   273. 

4.  BENEFIT  SOCIETY — Notice  of  Assessment,  Sufficiency  of.— 
If  the  constitution  of  a  benefit  society  requires  the  grand  recorder 
to  issue  a  call  on  the  subordinate  lodges  for  their  beneficiary  funds 
when  needed,  and  to  give  notice  of  assessments,  with  the  approval 
of  the  finance  committee,  and  declares  that  the  call  shall  constitute 
an  assessment,  and  directs  that  the  notice  shall  be  published,  and  a 
copy  of  the  paper  sent  to  each  member  and  lodge,  the  notice  of 
assessment  and  the  call  on  the  beneficiary  funds  are  properly  ap- 
proved when  signed  and  approved  as  one  instrument.  (Ind.  App.) 
Grand   Lodge   A.   O.   U.   W.   v.   Marshall,   273. 

5.  BENEFIT  SOCIETY— Forfeitures.— It  is  the  Duty  of  a  Court 
to  declare  a  forfeiture  upon  facts  which  admit  of  no  other  conclusion. 
(Ind.  App.)       Grand  Lodge  A.  O.  U.  W.  v.  Marshall,  273. 

6.  BENEFIT  SOCIETY— Suspension  of  Member.— It  requires  no 
affirmative  action  on  the  part  of  a  beneficial  association  to  suspend 
a  member  for  the  uoiipavment  of  assessments.  (Ind.  App.)  Grand 
Lodge   A.   O.   U.   W.   v.   Marshall,   273. 

7.  BENEFIT  SOCIETIES— Payment  of  Dues  by  Husband  on 
Wife's  Certificate. — In  the  absence  of  contract,  payment  of  dues  by 
a  husband  on  a  certificate  of  membership  in  a  benefit  society  issued 
to  his  wife  is  gratuitous,  and  creates  no  equities  in  his  favor.  (Va.) 
Leftwich   v.   Wells,   865. 

8.  BENEFIT  SOCIETIES — Designation  of  Beneficiary— Delivery 
of  Certificate. — If  a  member  of  a  benefit  society  has  appointed  a 
beneficiary  in  any  of  the  modes  pointed  out  in  the  contract  of  in- 
surance, it  is  not  necessary  that  the  certificate  of  membership  should 
be  delivered  to  the  beneficiary  so  named,  as  the  claim  of  such  ben- 
eficiary is  not  based  on  a  contract,  but  upon  the  appointment  and 
direction  for  the  payment  of  the  fund.  (V'a.)  Leitwich  v.  Wells, 
865. 

9.  BENEFIT  SOCIETIES— Designation  of  Beneficiary— Assign- 
ment— Delivery  of  Certificate. — If  a  member  of  a  benefit  society  has 
power  to  designate  or  change  his  beneficiary  under  his  certificate  by 
an  assignment  tlieroof.  such  designation  or  cliaiiixe  wlien  made  is 
not,  in  fact,  an  assignment  of  the  certificate,  but  is  the  mere  exer- 
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cise  of  a  power  of  appointment,  and  it  ia  not  necessary  that  either 
the  certificate  or  the  assignment  thereof  should  be  delivered  to  the 
beneficiary.  On  tho  contrarv,  the  retention  of  tlie  certificate  ly  tlie 
member  is  a  necessary  incident  of  the  power  to  change  the  benefi- 
ciary.    (Va.)     Lcftwich    v.   Wells,    805. 

BICYCTLES. 

See  Municipal  Corporations,   17. 

BILLS  AND  NOTES. 

1.  NEGOTIABLE  INSTRUMENTS— Indorsement— Effect  of  Fail- 
ure to  Protest. — 'Notes  discounted  by  a  bank  in  another  state  are 
not  placed  on  the  footing  of  bills  of  exchange,  and  an  indorsor  ia 
not  released  by  failure  to  protest  them.  (Ky.)  Louisville  Banking 
Co.   V.   Asher,   283. 

2.  NEGOTIABLE  INSTRUMENTS— Failure  of  Demand  and  No- 
tice.— If  a  bank  fails  to  demand  payment  or  to  protest  for  nonpay- 
ment, a  note  sent  it  for  collection  on  which  it  is  liable  as  an  in- 
dorser,  it  bccon'os  liable  to  the  holder  for  the  amount  of  the  note. 
(Ky.)     Louisville  Banking  Co.   v.   Asher,   283. 

See  Corporations,  3-5. 

BURDEN  OF   PROOF. 

See   Evidence,   3-4. 

BURIAL. 

See  Dead  Bodies. 

CARRIERS. 

Ticl-ets. 

See   Street  Railways. 

1.  RAILWAYS,  Right  of  to  Run  Special  Trains  for  the  Accommo- 
dation of  Those  Persons  Only  Who  Purchase  Sleeping-car  Berths. — 

A  railway  has  the  right  to  run  a  special  limited  train  for  those 
only  who  have  secured  sleeping-car  accommodations,  and  to  make  it  a 
condition  as  to  the  purchase  of  a  ticket  that  the  passenger  shall  pro- 
cure a  sleeping  berth  before  he  can  have  the  benefit  of  the  special 
train,  and  to  exclude  him  from  the  train  when  such  berth  cannot 
be    procured    thereon.      C'iA.)      Ames    v.    Southern    Pac.    Co.,    UH. 

2.  A  RAILWAY  TICKET  is  not  a  Contract  Expressing  all  the 
Conditions  and  Limitations  usually  contained  in  a  written  agree- 
ment. Jience,  parol  evidence  is  adnjissible  to  prove  the  terms  of 
the  contract  or  the  representations  made  by  the  agent  at  the  lin.e 
the  ticket  was  purchased,  if  not  in  conllicL  with  il.^  expi'e:-).s  teiius. 
(Cal.;      Ames    v.    .^^iouth/in    Pac.    Co.,    98. 

3.  RAILWAYS — Ticket,  Parol  Evidence  to  Vary  Effect  of. - 
Notwithstanding  a  ticket  purports  on  its  face  to  t^e  for  a  parti'Milar 
train,  parol  evidence  is  adnjissible  to  piove  tliat  before  it  was  pur- 
chased the  purchaser  had  been  told  by  the  tick'-t  agent  that  he 
could  not  ride  on  tho  train  specified  unless  he  could  and  did  jjrocuio 
a    sleeping-cur    berth.      (Cal.;      Aujcs    v.    hioulhern    Pac.    Co.,    t»8. 
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Hiiggage, 

4.  CARRIER  OF  PASSENGERS— Baggage,  Duty  of  to  Trans- 
port.— The  existouoe  of  the  rohuiou  of  passougor  and  carrier  entitles 
the  passenger  to  have  his  personal  baggiige  transported  at  the  same 
time  without  additional  charge.  (Mo.)  ^Yood  v.  Maine  Cent.  R. 
K,   Co.,   339. 

5.  CARRIERS  OF  PASSENGERS— Responsibility  of  for  Baggage, 
A  carrier,  with  respect  to  baggage  accompanying  a  passenger,  incurs 
the  responsibility  of  a  commou  carrier  of  merchandise,  and  is  liable 
as  an  insurer  of  the  baggage,  except  in  the  case  of  vis  major  or  the 
|uiblic    enemy.     (Me.)      \Vood    v.   Maine   Cent.   11.    l\.    Co.,   33S'>. 

6.  CARRIERS  OF  PASSENGERS— Liability  of  for  Baggage.— 
If  a  passenger  does  not  accompany  his  baggage  in  its  transportation, 
the  carrier  does  not  incur  the  liability  of  an  insurer  of  the  baggage, 
unless  the  passenger's  failure  to  accompany  it  is  due  to  the  carrier's 
fault.      ^Me.)      Wood    v.    Maine    Cent.    K.    \\.    Co.,    3;Ul 

7.  CARRIERS  OF  PASSENGERS  —Baggage,  Wlien  Liable  for 
Only  as  a  Gratuitous  Bailee. — if  a  carrier  receives  baggage,  under- 
standing that  it  will  go  forward  as  the  baggage  of  a  passenger,  but 
he  does  not  intend  to,  and  in  fact  does  not,  accompany  it,  the  car- 
rier is  liable  only  as  a  gratuitous  bailee.  (Me.)  Wood  v.  Maine 
Cent.    R.    K'.    Co.,   339. 

8.  CARRIERS  OF  PASSENGERS,  When  not  Answerable  for  Bag- 
gage in  Their  Possession  as  Gratuitous  Bailees. — If  a  carrier  of  pas- 
sengers lias  baggage  in  its  possessum  as  a  gratuitous  bailee,  which 
it  deposits  in  an  ordinarily  well  constructed  baggage-room  with  iloors 
and  windows  closed  in  the  ordinary  manner,  it  is  not  liable  for  the 
loss  of  the  baggage  through  the  felonious  entrance  of  a  thief  ef- 
fected by  breaking  a  pane  of  glass  in  one  of  its  windows.  (Me.) 
Wood  V.  Maine  Cent.  K.  Iv.  Co.,  339. 

Note. 

Carriers   of  Passengers,   bag;j:age.   accoutitability    for   is   not    thai    of 
insurers,   3-U). 

baggage,  action  i>{'  trc'^iKiss   or   trover   for   wr<iiiL;ful    acts   of   car- 
riers  concerning,   ;'SS. 

baggage,   actions   for,   by   whom    may  be   maintainei!,   3SS. 

baggage,   acts   o(   C<od   which   will    relieve    from    liability    for,   ,".  It). 

baggage,    acts    of    [lublic    enemy    which    will    relieve    I'rom    liabil- 
ity   for,    317. 

baggage,   articles    need    not   be    vised    on    the   journey,   317. 

baggage,    articles    which    are    included    within,    317. 

baggage,   authority    of   baggage-master   ov(>r,   3S0. 

baggage,  bediling  and   household   goods,   wlu^ther   mnv   be.   ;'rii\ 

bagg.nge,  books,  written  and  printed,   when  niav  be   parts  of,  ,;:)1. 
35l'. 

baggage,  burden    of    proof    respecting   cause    of    injury    to,    ;M7. 

b:iggage,  burden  of  ]>roof  respect  ino-  dclivcrv   of   bv  carriers.  .•;7!). 

baggage,  tuirden  o\'  proof  iu  actions   for  loss  of  or  injury   to,  .".iU). 

baggage,    carrier's    power  to   restrict    his   liability    for,    ,!'()|. 

taggage,    carrii-r 's    power    to    restrict    his    liabilitv    for,    bv    con- 
tract,  3(10. 

l)aggaut\    carri(>r's    power    to    restrict     his    liililitv     for,    bv    no- 
tices,   3(i4,    3t)5. 

baggage,    carrier-^    need    not    send    excejif    on    tr.iiti    on    wliicli    the 
passenger    travels,    ,')'>t. 

baggage,    cheeks    as    evi.lence    of    the    receipt    of,    390. 
Am.    St.    Hep.,    Vol.    99— GG 
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Carriers  of  Passengers,  baggage,  compensation,  carriage  of  without, 

346. 
baggage,   conditions  in  tickets,  whether  may  limit  liability  for, 

366,    367. 
baggage,  conditions    limiting    amount    recoverable    for    loss    of, 

when  inapplicable,  370. 
baggage,   conditions   limiting   liability  for,   construction    of,   369, 

370. 
baggage,  conditions  limiting  liability  for,  passenger  must  know 

of  before  commencing  his  journey,  369. 
baggage,  conflict  of  laws  respecting,  place  where  contract  is  to 

be    performed    controls,    3S7. 
baggage,  connecting  carriers,  burden  of  proof  to  show  on  which 

line  loss  or  damage  oectirred,  361, 
baggage,    connecting    carriers,    English    rule    respecting    liability 

of,  for,  362. 
baggage,  connecting   carriers,    liability    of    for,    359,    360. 
baggage,  connecting   carriers,   limiting   liability   for   to    the    line 

of   the  initial   carrier,  362. 
baggage,  connecting  carriers,  presumption  where  it  is  not  shown 

where   loss   or   injury   occurred,   363. 
baggage,  connecting    carriers,    restrictions    by    one,    when    avail- 
able  for   the    other,    369. 
baggage,   connecting    carriers,    sale    of    through-ticket    does    not 

prove   joint    liability     of,    361. 
baggage,  connecting   carriers,  which   held  liable   for,   363. 
baggage,  customs   respecting  the   receipt   of,   373. 
baggage,  definitions    of,    347,    348. 

baggage,  delivery  of  by  carrier,  burden  of  proving,  379. 
baggage,   delivery   of   to   carrier,   burden    of   proving,   372. 
baggage,  delivery  of  to  carrier,  is  essential  to  his  liabilitv  there- 
for,   372. 
baggage,      delivery    of    to    carrier,    sufficiency    of,    373. 
baggage,  delivery  of,  to  whom  may  be  made  by  the  carrier,  37S. 
baggage,    delivery    of   under   forged    order,    378. 
baggage,  documents,    valuable,    are    not    part    of,    350. 
baggage,  dogs,  wlien  may  be  part  of,  352. 
baggage,  evidence,    effect    of    checks    as,    390,    391. 
baggage,  evidence,    statements    of    carrier's    agents    respecting, 

391. 
baggage,  extra,   liability   for,   359. 
baggage,  father,    whether    may    maintain    action    for    though    he 

was   not   himself   a   passenger,    390. 
baggage,  hiisliand   may   maintain   action   for  though   he  was   not 

a    passenger,     389. 
baggage,  jewelry,  to  what   extent   may  be,  350. 
bagga;ie,  knowledge  by  the  carrier  of  the  character  of  the  prnj)- 

irty,   effect   of,   356. 
baggage,  left   in   cars   after  the   departure   of  passengers,   lialdl- 

ity  of  carriers  f'>r.   .HMt. 
baggage,  liability    for    beyond    their    own    lines,    359,    360. 
baggage,  lialdlity    for,    custom    determining     when    ceases.   377. 
baggaue.   liability   for,   does   not   cease   until    passengers    have    an 

opportunity    to    obtain,    378. 
baggage,  liability    for,    of    which    passenger    keeps    personal    con- 
trol.   .'',74. 
baggage,    liability    for,    when    a    passenger    does    not    accompany 

it,  384. 
bn^rcrage,   liability   for,    when    attaches,   371. 
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Carriers  of  Passengers,  baggage,  liability  for,  when  lost  by  flood,  347, 

baggage,  liability  for,  when  received  before  the  passenger  pur- 
chased  his  ticket,  371. 

baggage,  liability  for,  when   terminates,   376. 

baggage,  liability  for,  where  passage  money  has  not  been  paid 
in  advance,  383. 

baggage,  liability  for,  willful  acts  of  employes,  380. 

baggage,  liability  of  carriers  for  delivering  to  an  unauthorized 
person,   378. 

baggage,  liability  of  carriers  for  sending  by  the  wrong  train, 
383. 

baggage,  liability  of  carriers  for  when  taken  charge  of  by  gov- 
ernment  officials,   374. 

baggage,  liability   of   for,    on   what   based,   346. 

baggage,  liability  of  railways  for  when  left  by  passengers  in» 
their    cars,    380. 

baggage,  limitations   on   liability   for,   statutes   prohibiting,   370. 

baggage,  loss  of  does  not  subject  carriers  to  special  damages, 
386, 

baggage,  manuscript,   when    may  be   parts   of,   352, 

baygage,  measure  of   damages   for   delay  in   delivering,  386. 

baggage,  measure  of  damages   for   loss   of   or  injury   to,   385. 

baggage,  measure  of  damages  must  be  fixed  at  the  place  of 
destination,   386,   387. 

baggage,  merchandise  and  samples  of  goods  are  not  parts  of, 
354. 

baggage,  merchandise  and  samples,  custom,  when  creates  liabil- 
ity for,  357, 

baggage,  merchandise  and  samples,  knowledge  by  agents  tliat 
they  are  being  carried  as,  356,  357. 

baggage,  merchandise  and  samples  may  become  by  agreement, 
355. 

baggage,  merchandise  and  samples,  rules  of  the  carrier  against 
receiving  as,  355, 

baggage,  miscellaneous    articles   which    may   be   parts   of,   353. 

baggage,  money  and  wearing  apparel  kept  by  passengers  on 
their    person,    374. 

b.ig.uage,  money  for  a  purpose  not  connected  with  the  expenses 
of  a  journey,   349, 

baggage,  money  in  excess  of  the  amount  prescribed  by  the  car- 
rier's  rules,   349,   350, 

baggage,  money   in   passenger's    trunk,   whether   may   be,   349. 

baggage,  money,  to   what    extent    may   be,   348. 

baggage,  must  belong  to  the  passenger  to  render  carrier  an- 
swoial)le   for,   34s. 

baggage,  negligence  of  passenger  may  prevent  his  recovery  for 
loss    of,    380, 

baggage,  partners,  whether  may  maintain  action  for  loss  of  or 
injury    to,    389, 

baggage,  principals,  whether  may  maintain  actions  for  when 
their    agents    are    passengers,    388,    389. 

baggage,  receipt  of  by  carriers,  what  amounts  to,  371,   372. 

baggage,  regulation  that  it  cannot  be  checked  until  a  ticket  is 
procured,    3S2, 

baggage,  regulations  of  carriers  respecting,  reasonableness  of, 
when    a    question    for    the    jury,    382. 

baggage,  regulations,    power    of    the    carriers    to    establish.    3S1. 

baggage,  regulations   respecting   time    for    checking,    382,    3S3. 
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Carriers  of  Passengers,  baggage,  regulations  that  it  cannot  be  checked 
to  an  intermediate  station,  3>v2. 
baggage,  retention  of  control   of  by  the  passenger,  374. 
baggage,  rules   limiting  the   time  when   may  be   checked,   372. 
baggage,  sale,   property   intended   for   is   not,   354. 
baggage,  separate  price  need  not  be  paid  for  transportation  of, 

345. 
baggage,  should  be  sent  on  the  same  train  as  the  passenger,  383, 

3S4. 
baggage,  ste'imship   companies,  liability   of  for  loss   of  in   state- 
rooms, 375, 
baggige,  statutes   limiting   liability   for,   construction    of,   371. 
baggage,  tinse  allowed   passenger  to  claim   and  remove,  376. 
baggage,  tools   and  instruments   may   be,   350. 
baggage,  trover    for    delivering    to    the    wrong    person,    387. 
baggage,  value    of,    duty    of    passenger    to    disclose,    358. 
baggage,  weapons,   when    may   be   part   of,   351. 
baggage,  wearing  apparel,  when  is  and  when  is  not,  348. 
baggage,  what   is,  when  a  question  for   the   court  and  when  for 

the   jury,    348. 
contracts  by  limiting  liability  for  baggage,   365. 
damages,  notices  limiting  liability  of  for  baggage,  362. 
notices  by  that  baggage   is  at   passenger's   risk,   365. 
presumption  as  to  placo  where  loss  of  or  injury  to  baggage  oc- 
curred,   363,    364. 
steamship   companies,   liability   of   for   baggage,   375. 
tickets    of,    conditions    on,    notice    of,    when    a    question    for    fhe 

jury,   367,   368. 
tickets  of,  conditions  on,  presumption  that  passengers  read,  367. 
tickets  of,  conditions   on,   when  bind  passengers,  368,  369. 
tickets  of,  do   not   contain,   and   are   not   evidence   of,   the   whole 

contract,   367. 
tickets  of,    notice    on    limiting    liability    for    baggage,    362. 

CEMETERIES. 

See  Dead  Bodies. 

CLASS    LEGISLATION. 

See    Constitutional    Law. 

COLLATERAL  ATTACK. 

See  Judgments,    17-20. 

COLLATERAL  SECURITY. 

See   Pledge. 

COMITY. 

See    Tonflipt    of    T.aws,    2;    Contracts,   4. 

COMMERCIAL  AGENCY. 

See    Sales,    2. 

COMMON    LAW. 

1.     COMMON    LAW,    What  Part   of  not   Adopted.- T},o   adoption 
of    the    common    law    extends    only    to    such    provisions    of    it    as    are 
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adapted  to  our  condition  or  local  situation.     (Cal.)     Katz  v.  Walkin- 
Bhaw,  35. 

2.  COMMON  LAW,  Variability  and  Flexibility  of.— The  true 
doctrine  is  that  the  common  law  by  its  own  principles  adapts  itself 
to  conditions  and  modifies  its  own  rules  so  as  to  serve  the  end  of 
justice  under  different  circumstances.  (Cal.)  Katz  v.  Walkinshaw, 
35. 

3.  COMMON  LAW,  When  Inapplicable.— Whenever  it  is  found 
that,  owing  to  the  physical  features  of  this  state  and  the  peculiar- 
ity of  its  climate,  soil  and  productions,  the  application  of  any  given 
common-law  rule  tends  constantly  to  cause  injustice  and  wrong, 
rather  than  justice  and  right,  then  a  different  rule  should  be 
adopted — one  calculated  to  secure  persons  in  their  property  and  pos- 
sessions and  preserve  for  them  the  fruits  of  their  labors  and  ex- 
penditures.    (Cal.)     Katz  v.  Walkinshaw,  35. 

COMPROMISE. 

See   Appeal   and   Error,   2. 

CONFLICT   OF   LAWS. 

1.  CONFLICT  OF  LAWS— Enforcing  In  One  State  a  Cause  of 
Action  Arising  in  Another. — Where  a  right  of  action  has  become 
fixed,  and  a  legal  penalty  has  been  incurred  in  one  state,  that  liability 
may  be  enforced  in  any  court  in  another  state  that  has  jurisdiction 
of  such  matters,  and  can  obtain  jurisdiction  of  the  parties,  if  the 
alleged  cause  of  action  is  not  contrary  to  the  public  policy  of  the 
state  where  the  action  is  brought,  nor  against  justice  and  good 
morals.     (Or.)     Bergman   v.    Inman,    771. 

2.  CONFLICT  or  LAWS.— Comity  cannot  be  Invoked  to  enforce 
the  laws  of  another  state  which  are  inimical  to  the  interests  of  the 
state  where  their  enforcement  is  sought.  (Utah)  Palmer  v. 
Palmer,   820. 

See  Assicnment  for  Creditors,  3-5:  Contracts,  3,  4;  Death,  1;   Limita- 
tion of  Actions,  7-10;  Pledge,  3-5;  Warehousemen,  3. 

Note. 

Conflict  of  Laws,  carrier's  liability  for  baggage,  bv  what  law  con- 
trolled,  387. 

damages,   measure   of,  by  what  law   controlled.   387. 

gifts   causa   mortis,   by  what   law   controlled,   914. 

CONSPIRACY. 

See   Trade  Unions. 

CONSTITUTIONAL  LAW. 

1.  CONSTITUTIONAL  LAW.— The  Constitutionality  of  a  Stat- 
ute is  Presumed  where  the  contrary  is  not  shown  beyond  a  reasonable 
doubt,      (^lo.)      So])er  v.   Lawrence   Brotliers    Co.,   3i<7. 

Q.  CONSTITUTIONAL  LAW.— Courts  cannot  Invade  the  nrov- 
inee  of  the  law-making  power  of  the  government,  and  intrude  into 
their  decrees  their  opinion  on  questions  of  puldie  ]inlir-y,  hut  their 
duty  is  to  strictly  recognize  legal  limitations  and  conlliie  themselves 
1"  the  narrower  duties  of  interpretation  and  construction.  (Wash.) 
Ilealy   Lumber   Co.   v.   Morris,   964. 
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3.  CONSTITUTIONAL  LAW— Statutes  Unconstitutional  In  Part. 

A  statute  requiring  a  claimant  of  land  whieh  has  been  sold  for  taxes 
to  pay  the  amount  of  the  taxes  before  the  trial  of  an  action  involv- 
ing the  validity  of  the  sale  is,  as  to  such  provision,  unconstitutional 
and  void,  but  this  does  not  require  the  statute  to  be  declared  void 
as  a  whole,  if  such  provision  is  not  connected  in  meaning,  nor  co- 
operative in  purpose,  with  the  other  provisions  of  the  statute, 
(]Me.)      Soper    v.    Lawronoc    Brothers    Co.,    397. 

4.  CONSTITUTIONAL  LAW— Statute  Void  in  Part  may  be 
Valid  as  to  the  Residue. — Though  a  statute  provides  that  in  certain 
cases  the  widow  or  next  of  kin  may  nominate  an  administrator,  and 
that  in  counties  of  a  specified  population  the  public  administrator 
must  be  appointed,  yet  if  the  latter  provision  is  unconstitutional 
ns  special  legislation,  it  may  be  disregarded,  and  tlie  balance  of 
the  statute  given  effect,  and  the  widow  or  next  of  kin  be  permitted 
to    nominate    an    adininistiator.      (111.)      Strong    v.    Dignan,    22;". 

5.  POLICE  POWER.— Nothing  in  the  Fourteenth  Amendment  has 
shorn  the  states  of  their  police  power  to  prohibit  or  regulate  un- 
\\holesouie  trades  and  ocviijiations.  (Mo.)  St.  Louis  v.  Fischer, 
C14. 

6.  CONSTITUTIONAL  LAW  -  Legislation,  when  Special.— An 
Act  Applying  Only  to  Counties  of  a  Specified  Population,  there  being 
but  one  such  in  the  state,  is  sjiecial  legislation.  (III.)  Strong  v. 
Dignan,    225. 

7.  CONSTITUTIONAL  LAW— Special  Legislation,  Devices  to 
Evade  Constitutional  Prohibitions  Against. — The  designation  of 
counties  as  a  class  according  to  population,  which  makes  it  abso- 
luicly  certain  that  but  one  co;mty  in  the  state  can  avail  itself  of  the 
boncfits  of  the  act,  can  but  be  regarded  as  a  mere  device  to  evade 
the  const itutioiinl  prii\ision  forbidding  special  legislation.  (111.) 
Strong  V.   Dignan,   225. 

8.  CONSTITUTIONAL  LAW— Special  Statute  Regulating  the 
Practice  in  Courts  of  Justice,  What  is. — The  appointment  of  an  ad- 
ministrator and  the  mode  of  selecting  him  constitute  a  part  of  the 
practice  in  probate  courts,  and  a  statute  providing  for  the  appoint- 
ment of  public  administrators  in  a  single  county  is  invalid,  under 
a  constitution  prohibiting  special  legislation  regulating  the  practice 
in    courts    of    justice.      (111.)      Strong    v.    Dignan,    225. 

9.  CONSTITUTION— Classification  of  Counties  When  Prohibited. 
A  classification  of  counties  by  population  as  a  basis  for  legislation 
is  not  valid,  unless  there  is  some  reasonable  relation  between  the 
situation  of  the  counties  classified  and  the  j^urposes  and  objects  to 
le    attaineil.      (111.)      Sti'ong    v.    Dignan,    225. 

10.  CONSTITUTIONAL  LAW — Appropriation  of  Public  Funds 
for  Private  Purpose. — A  statute  appropriating  a  specified  sum  of 
jHiblic  money  to  pay  innocent  purchasers  of  unpaid  county  orders  is- 
sued under  an  unconstitutional  statute  providing  for  the  treatniont 
of  habitual  drunkards  in  private  institutions  at  the  expense  of  the 
counties  in  which  they  reside,  and  purchased  before  the  latter  act 
was  declared  invalid,  cannot  be  upheld  as  an  appropriation  mado 
for  the  payment  of  claims  founded  in  equity  and  justice.  Such  stat- 
ute makes  an  appropriation  of  public  funds  to  pay  purely  private 
chiiuis,  and  for  that  reason  is  unconstitutional  and  void.  (Wis.) 
State    V.    Frnchlich.    n'i5. 

11.  CONSTITUTIONAL  LAW— Judiciary,  Imposing  Political 
Duties  Upon. — A  statute  providing  that  whenever  as  many  voters  of 
a  county  as  represent  one-half  of  the  votes  cast  at  the  last  electio  i 
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for  governor  shall  petition  the  circuit  court  to  submit  the  question  of 
granting  liquor  licenses  at  the  next  congressional  election,  the  court 
shall  issue  an  order  to  the  sheriff  for  an  election  on  that  question, 
requires  the  court  to  perform  nonjudicial  duties,  and  offends  coa- 
stitutional  provisions  that  the  three  branches  of  the  government  shall 
be  kept  separate,  and  that  no  ^udge  shall  hold  any  other  political 
trust   or  employment.     (Md.)     Board  of  Supervisors  v.  Todd,  438. 

See    Criminal  Law,    3,  4;  Divorce,    9;   Limitation    of   Actions,   5,  6; 
Master   and   Servant,   1,   2;     Statutes;     Taxation, 

Note. 

Constitutional    Law,    obligation    of    contract,    statutes    changing    the 

amount   necessary  to   redeem  from   a  judicial  sale,   26-31. 
prejudice  to  a  party  is  necessary  to  enable  him  to  question  the 

constitutionality    of    a   statute,    25. 

CONTEMPT. 

1.  CONTEMPT — Inherent  Power  to  Punish  Summarily. — The  su- 
preme court  has  inherent  power  to  punish  contempts  summarily. 
(Mo.)     State    v.    Shepherd,    624. 

2.  CONTEMPTS  are  Classified  as  civil  or  criminal,  and  as  direct 
or   constructive.     (Mo.)     State   v.   Shepherd,   624. 

3.  CIVIL  CONTEMPTS  are  such  as  affect  a  private  person. 
(Mo.)      ^tate    V.    Shepherd,    G24. 

4.  CRIMINAL  CONTEMPTS  are  all  acts  committed  against  the 
majesty  of  the  law  or  against  courts  as  an  agency  of  the  government, 
and  in  which,  therefore,  the  commonwealth  and  the  whole  people  are 
concerned.      (Mo.)      State   v.   Shepherd,   624. 

5.  DIRECT  CONTEMPTS  are  those  committed  in  the  presence  of 
the  court  while  in  session,  or  so  near  as  to  interrupt  its  proceedings, 
but  also  include  any  improper  conduct  tending  to  defeat  or  impaif 
the    adniiuistration    of    justice.      (Mo.)      State    v.    Shepherd,    624. 

6.  CONSTRUCTIVE  CONTEMPTS  arise  from  matters  not  trans- 
piring in  court  which  tend  to  degrade  or  make  impotent  the  author- 
ity of  the  court,  or  in  some  manner  to  impede  or  embarrass  the  ad" 
luinistratiou    of   justice.      (Mo.)      State    v.    Shepherd,    624. 

7.  CONTEMPT.— Scandalizing  a  Court  Itself  is  a  criminal  con- 
tempt, and  the  contempt  need  not  relate  to  a  cause  that  is  still  pend- 
ing.    (Mo.)     State    v.    Sheplierd,    62i. 

8.  CONTEIMPT— Summary  Punishment  of  Different  Kinds  of. — 
The  supreme  court  has  jurisdiction  to  punish,  summarily,  civil  as 
well  as  criminal  contempts;  and  this  power  is  the  same  whetlier  the» 
couteiDpt  is  direct  or  constructive,  there  being  only  a  difference  of> 
procedure    in    the    two    case.s.      (Mo.)      State    v.    Shepherd,    624. 

9.  CONTEMPT — When  Both  Civil  and  Criminal. — A  Newspaper 
article  scandalizing  the  court  and  abusing  one  of  the  parties  to  at 
cause  still  penditig,  by  charging  bribery  and  corruption,  is  both  a 
civil    and    a    criminid    contempt.      (Mo.)      State    v.    Shepherd,    624. 

10.  CONTEMPT— What  Court  may  Punish.— Only  the  Court  in 
which  a  contem.pt  is  committed,  or  whose  authority  is  defied,  hasi 
power  to  punish  it  or  entertain  proceedings  to  that  cud.  (Mo.) 
State   V.    Shepherd,    624. 

11.  CONTEMPT— Legislature  cannot  Regulate  Right  to  Punish.— 
The  supreme  court  has   an  inherent  and  constitutional  right  to  puD-' 
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ish  contempt  siimniarily,  which  cannot  be  taken  away,  abridged,  lim- 
ited, or  regulated  by  the  legislature.     (Mo.)     State  v.  Shepherd,  624. 

12.  CONTEMPT— Right  to  Jury  TriaL— Cases  of  contempt  are 
not  triable  "bj  jury,  either  at  the  common  law  or  under  constitu- 
tiouui  guaiuiitics  oi  liic  riguc  oi  trial  by  jury.  (Aio.J  State  v. 
Shepherd,  6.24. 

13.  CONTEMPT— Due  Process  of  Law. — One  who  has  been  regu- 
larly charged  with  contempt  in  an  information  filed  by  the  attorney 
gc'iiciai,  mia  brought  luto  cuurt,  aud  has  appeared  iu  person  and  by 
counsel,  has  pleaded,  and  had  a  trial  according  to  the  practice  in  such 
cases,  has  had  the  benefit  of  due  process  of  law.  (Mo.)  State 
V.    Shepherd,    624. 

CONTRACTS. 

In  General.. 

1.  CONTRACTS—Implied  Assent. — Tf  a  person  accepts  and 
adopts  a  written  contract,  even  though  it  is  not  signed  by  him, 
he  is  deemed  to  have  assented  to  its  terms  and  conditions  and  to 
be    bound    by    them.      (111.)     Forthman    v.    Deters,    145. 

2.  RESCISSION — A  Partial  Rescission  is  not  Allowed  by  Law. — 
One  who  has  sufficient  cause  to  rescind  a  contract  for  fraud  must 
rescind    the    whole    or    none.     (Me.)     Morrow    v.    Moore,    410. 

Conflict  of  Lajcs. 

3.  CONFLICT  OF  LAWS.— Contracts  Made  in  One  State  cannot 

be   enforced   in   another  if  in  contravention   of   the  public  policy  of 
the  latter  stute.      (T'tah)     Palmer  v.  Palmer,  820. 

4.  CONFLICT  OF  LAWS.— The  Validity  of  Contracts  is  to  be 
determined  by  tlic  laws  of  the  placo  of  performance.  (Miun.) 
Swedish-American    Xat.    Bank    v.    First    Xat.    Bank,    549. 

5.  CONFLICT  OF  LAWS.— Comity  Between  Different  States  re- 
quires no  state  to  uphold  or  enforce  contracts  injuriously  affecting 
the  welfare  of  its  subjects  or  contravening  its  own  laws,  institutions 
or  policy.  If  the  lex  loci  contractus  comes  in  conflict  with  the  lex 
fori,  comity  must  yield  to  the  positive  law  and  policy  of  the  forum. 
(Utah)      I'almer  v.  Palmer,  820.  ' 

CONTRIBUTION. 

See   Principal   and   Agent. 

CONVEYANCE. 

See  Deeds;   Vendor  and  A^endee. 

CORPORATIONS. 

7n  Grnrrnl. 

1.  CORPORATIONS— Notice  to  Director  When  not  Notice  to 
Bank. — Although  n  bank  director  when  purchasing  land  for  hiuisolf. 
loarns  that  the  title  thereto  is  held  in  trust,  his  bank  is  not  olmrgo- 
alilo  with  notir-o  thereof,  so  as  to  defeat  an  execution  sale  to  it 
.if  the  land  under  its  judgment  obtained  .igninst  the  holder  of  the 
leo-al  title.  (111.)  lloinfe  Savings  etc.  Bk.  v.  Pecria  Agricultural  etc. 
Sof.,  1?,2. 

2.  CORPORATIONS— Knowledge  of  Directors— Presumption. — 
Dircftnr.s    in    a    corporation    are    conclusively    presumed    to    know    its 
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condition  financially,  its  business,  its  receipts  and  expenditures, 
and  all  the  general  facts  which  go  to  make  up  its  condition  and  busi- 
ness as  shown  by  the  entries  on  its  regular  books.  (111.)  Mamerow 
V.   National   Lead   Co.,    196. 

3.  CORPORATIONS.— Oral  Authority  is  Sufficient  to  Authorize 
the  Agent  of  a  Corporation  to  execute  a  promissory  note.  (Cal.) 
Curtin   v.    Salmon   River   etc.   Min.   Co.,    75. 

4.  CORPORATION,  Ratification  by  of  an  Unauthorized  Note. — 
If  a  note  purporting  to  be  the  note  of  a  corporation  is  executed 
without  authority  and  the  transaction  is  fully  entered  upon  its  books, 
and  it  retains  the  consideration  of  the  transaction  and  accepts 
all  its  benefits,  it  must  be  held  to  have  ratified  the  execution  of  the 
note;  or  perhaps  it  is  more  accurate  to  say  that  an  estoppel  is  raised 
by  the  conduct  of  the  corporation  precluding  it  from  resisting  the 
enforcement  of  the  note.  (Cal.)  Curtin  v.  Salmon  Eiver  etc.  Min. 
Co.,   75. 

5.  CORPORATION— Promissory  Note  Secured  by  a  Void  Mort- 
gage.— Though  a  note  and  mortgage  purporting  to  be  executed  by 
a  corporation  are  void  because  not  authorized  at  a  meeting  of  the 
board  of  directors  assembled  as  required  by  statute,  and  the  mort- 
gage is  never  ratified  in  writing  as  required  by  law,  yet  the  note 
may  be  ratified  by  the  acquiescence  of  the  corporation  or  the  reten- 
tion by  it  of  the  consideration,  and  when  so  ratified,  may  be  enforced. 
(Cal.)     Curtin   v.   Salmon   Eiver   etc.   Min.   Co.,   75. 

6.  CORPORATIONS — Contracts  Ultra  Vires.— The  doctrine  that 
respecting  an  executed  contract,  onlv  the  state  can  invoke  the  doctrine 
of  ultra  vires  to  challenge  the  right  of  a  corporation  to  exercise 
power  beyond  the  scope  of  its  charter,  is  applied  quite  generally  to 
private  corporations  but  not  to  public  corporations,  such  as  munici- 
palities.     (Wis.)      Sclmeider    v.    Menasha,    996. 

7.  CORPORATIONS— Corporate  Policy— Right  of  Stockholders.— 
On  a  question  of  corporate  policy  the  stockholders,  subject  to  tem- 
porary control  by  the  board  of  directors,  have  the  ultimate  right 
to  decide  accurdiug  to  a  majority  vote.  (Wis.)  Luther  v.  Luther 
Co.,    977. 

8.  CORPORATIONS— Breach  of  Duty  by  Directors. — If  directors 
manage  property  of  the  corporation  so  as  to  give  one  part  of  its 
shareholders  a  benefit  and  advantage  over,  or  at  the  expense  of, 
another  part,  it  is  a  breach  of  duty,  especially  when  the  directors 
themselves  belong  to  the  benefited  class,  which  may  be  remedied  in 
equity.      (Wis.)      Lutlier    v.    Luther    Co.,    977. 

Issue  Olid  Increase  of  Stork. 

9.  CORPORATIONS— Unlawful  Increase  of  Capital  Stock.— In  nu 
established  and  going  corporation,  an  increase  of  capital  stock, 
acec  mp.ished  either  by  formal  increase  of  tlie  amount  originally  au- 
thorized or  by  issue  of  what  had  originally  been  withheld,  though 
within  the  authorized  amount,  without  first  givin^-  opjioitr.nity  to 
all  existing  stockholders  to  take  their  proportionate  shares  of  such 
inc  ease,  is  wholly  beyond  the  power,  not  only  of  the  directors,  but 
vi  any  mere  majority  of  the  stockholders.  (Wis.)  Luther  v.  Luther 
Co.,  9''77. 

10.  CORPORATIONS -Fraud  on  Shareholders — Issue  of  Stock  to 
Gain  Control. — If  two  of  the  directors  of  a  corporation,  forming 
a  Tuajority  at  a  bdard  meeting,  in  order  to  tnko  control  of  the  cor- 
poration from  those  who  then  own  a  majority  of  the  stock,  cause  the 
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issue  anrl  sale  of  a  nnmher  of  shares  to  a  third  person,  thus  making 
8  majority  of  the  stock  in  their  hands,  such  act  confers  no  right 
in  the  stock  to  such  person,  if  he  has  knowledge  of  and  participated 
in    the    unlawful   act.      (Wis.)     Luther    v.    Luther   Co.,    977. 

11.  CORPORATIONS — Fraudulent  Issue  of  Stock— Remedy  in 
Equity. — If  two  of  the  directors  of  a  cornoration  being  n  majority 
at  a  board  meeting,  in  order  to  take  the  control  of  the  corporation 
from  those  who  then  own  a  majority  of  the  stock,  cause  the  issue 
and  sale  of  a  number  of  shares  to  a  tliird  person,  thus  securing  a 
majority  of  the  stock  in  their  hands,  a  court  of  equity  will  decree 
on  timely  application,  the  stock  so  issued  to  be  invalid;  also,  an 
election  of  directors  which  was  determined  by  the  voting  of  such 
stock,  will  require  such  stock  to  be  returned  and  canceled,  and  the 
amount  paid  therefor  to  be  returned  to  the  buyer  without  interest. 
i^Wis.)      i^uther  v.  Luther  Co.,  y77. 

12.  CORPORATIONS— Fraudulent  Issue  of  Stock— Remedy— Er- 
roneous Decree. — If,  in  an  action  by  corporation  stockholders  to  set 
aside  as  fraudulent  an  issue  and  sale  of  stock  by  two  directors  in 
or.Ier  to  obtain  control  of  the  corporation,  the  complaint  alleges, 
among  other  breaches  of  duty  by  such  directors,  the  taking,  by  one 
of  tliem,  in  his  own  name  of  a  patent  which  ought  to  belong  to  the 
cor;  oration,  but  no  issue  is  raised  as  to  the  title  to  such  patent,  or 
relief  in  regard  thereto  asked,  the  admission  without  objection  of 
evidence  relating  to  such  patent  is  not  a  voluntary  trial  of  the  title 
thereto,  and  the  entry  of  a  decree  requiring  such  director  to  trans- 
ier  tlic  tilie  to  such  patent  to  the  corporation  is  error.  (Wis.) 
Luther    v.    Luther    Co.,    977. 

13.  CORPORATIONS — Fraud  in  Obtaining  Stock  Subscriptions. — 
If  a  person  files  an  application  for  a  patent  and  appoints  attorneys 
to  prosecute  it,  with  authority  to  alter  or  amend  his  specifications, 
and  the  application  for  a  patent  is  granted  after  the  specifications 
have  lu'cn  aineiule.i,  and  su<-li  i.'crsou,  knowing  that  some  ameu'lments 
have  been  offered,  represents,  for  the  purpose  of  securing  a  stock 
subscription,  that  a  patent  according  to  his  original  specifications 
has  I.een  granted,  such  representations  are  a  fraud  in  law,  and 
avoid  the  stock  subscription  thus  secured,  although  he  did  not  know 
that  his  representations  were  false,  believed  them  to  be  true  and  iliil 
iiul  jiiake  tiiciu  with  intent  to  deceive.  (Nov.)  i'oullvs  Accelerating 
Air  Motor  Co.   v.   Thies,  684. 

See    Guaranty,    7;     Insurance,    1,    2. 

Xote. 

Corporations,    subrogation    in    favor    of    oflicers    and    stockholders    of. 


504,    505. 


CORPSE. 

See   Dead   Bodies. 


COSTS. 

COSTS. — If  a  bank  has  offered  a  reward  for  the  arrest  and 
conviction  of  a  person,  and  on  being  sued  by  one  claimant  therefor, 
has  paid  the  amount  of  the  reward  into  court  and  procured  the  other 
claimants  to  be  interpleaded,  such  reward  must  thereafter  be  deemed 
tlie  prupeiiy  gf  the  claimants  who  may  ultimately  vccoxer,  anil  it  is 
error  to  adjudge  costs  in  favor  of  such  bank  out  of  the  fund  depos- 
ited  in   court.      (Wis.j,     Iviun.    v.    I'irst    2s'at.    Bank,    lUl'J. 
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cotenancy. 

See  Tenants  in  Common. 

Note. 

CotenantS,  subrogation  in  favor  of  one  and  against  another,  532. 

COURTS 

1.  JUBISDICTION  to  Determine  a  Question  Involves  the  Power 
to  Determine  It  by  the  Aid  of  Competent  Evidence,  because  this 
is  the  only  means  by  which  a  judicial  determination  can  be  had. 
(Cal.)     People  v.   Chew  Lan   Ong,   88. 

2.  JUBISDICTION,  When  Exclusive. — When  a  court,  state  or 
national,  once  takes  into  its  possession  a  specified  thiug,  no  court, 
except  one  having  a  supervising  control  or  superior  jurisdiction  in 
the  premises,  has  the  right  to  interfere  with  and  change  that  posses- 
sion.    (Me.)     Crosby  v.  Spear,  424. 

See  Constitutional  Law,  8,  11. 

CRIMINAL    LAW. 
Accomplices. 

1.  CEIMINAL  LAW  — Accomplice. — A  deputy  sheriff  who  does 
not  participate  in  the  criminal  act,  nor  suggest  or  plan  it,  and  who, 
at  the  suggestion  of  the  real  perpetrator,  consents  to  join  in  the 
offense,  but  instead  keeps  the  sheriff  fully  informed  as  to  what  is 
trauspiriug,  is  neither  a  co-conspirator  nor  an  accomplice.  (A"ev.) 
State  V.   Douglas,   688. 

2.  WITNESSES — Accomplice. — Under  the  statute  an  accomplice 
is  not  incompetent  as  a  witness,  but  the  weight  to  be  given  to  his 
testimony  is  a  question  for  the  jury,  and  a  conviction  cannot  be 
had  upon  his  uncorroborated  testimony,  (Nev.)  State  v.  Douglas, 
6S8. 

Constitutional  Law. 

3.  CONSTITUTIONAL  LAW.— A  Statute  Authorizing  the  Court 
to  Determine  the  Degree  of  Crime  on  a  plea  of  guilty  of  murder  is 
constitutional.     (Cal.)     People   v.   Chew   Lan   Ong^  88. 

4.  CONSTITUTIONAL  LAW  —Jurisdiction,  Failure  to  Specify 
the  Mode  of  Exercising. — A  statute  authorizing  the  court  to  deter- 
mine the  degree  of  crime  on  a  plea  of  guilty  of  murder  is  not  un- 
constitutional because  it  fails  to  specify  the  manner  in  -svluch  the 
court  is  to  reach  its  determination.  Where  power  is  conferred  on 
a  court  of  general  jursdiction  to  determine  a  question,  and  no  spe- 
cified mode  for  that  determination  is  pointed  out,  the  jurisdiction 
conferred  implies  authority  in  the  court  to  call  to  its  assistance  in 
determining  the  question  the  same  aid  usually  employed  by  it  in 
reaching  a  judicial  determination  in  other  cases.  (Cal.)  People  v. 
Chew  Lan   Ong,   88. 

Warrant  of  Execution. 

5.  CRIMINAL  LAW.— An  Erroneous  Insertion  in  a  Warrant  of 
Execution  of  a  direction  that  the  warden  of  the  state  prison  ex!-^- 
cute  the  defendant  does  not  render  the  warrant  void,  where  the 
law  provides  the  sentence  of  the  court  shall  be  executed  by  him. 
(Cal.)     People  v.   Chew  Lan   Ong,   &8. 
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6.  CRIMINAL  LAW.— A  Warrant  of  Execution  Becomes  Functus 
Officio  after  the  lapse  of  the  time  at  which  it  was  directed  to  be 
executed,  and  an  order  therein  is  not  afterward  material.  (Cal.) 
People  V,  Chew  Lan  Ong,  88. 

CROPS. 

1.  GROWING  CROPS  are  Transferred  by  a  Conveyance  of  the 
Land,   unless  expressly  reserved.     (Minn.)     Kamnirath  v.  Kidd,  603. 

2.  GROWING  CROPS,  Parol  Evidence  to  Show  Reservation  of 
by  the  Grantor. — Parol  evidence  is  not  admissible  to  show  that  an 
agreement  that  the  grantor  might  retain  the  growing  crops  was  a 
part  of  the  consideration  of  the  conveyance,  and  hence  that  such 
crops  should  be  exempt  from  its  operation.  (Minn.)  Kammrath  v. 
Kidd,    603. 

Xnte. 

Custom,  respecting  receipt  of  baggage  by  carriers  of  passengers,  373. 
respecting  termination  of  liability  of  carriers  of  passengers  for 
baggage,  375. 

DAIRIES. 

See  Municipal  Corporations. 

DAMAGES. 

See   Death;     Druggists. 
Note. 

Damages,  measure  of,  conflict  of  laws  respecting    place  where   eon- 
tract  is  to  be   performed    controls,   887. 
measure    of   in    actions   against   innkeepers   for   loss     of     guest's 

goods,   600. 
measure   of  in  actions  for  delay  in  delivering  baggage,  386. 
measuie  of  in  actions  for  loss  of  or  injury  to  baggage,  385. 

DEAD    BODIES. 

1.  DEAD  BODIES — Property  in. — The  law  reeogniz.  :  prnporty 
in  a  human  corpse,  but  such  property  is  subject  to  a  trust,  and 
limited  in  its  rights  to  such  exer  iise  as  shall  Ije  in  eonfoniiity  witli 
the  duty  out  of  which  the  rights  ;\ri.se.  (Pa.  iSt.)  Pettigrew  v.  Pet- 
tigrew,  795. 

2.  DEAD  BODIES— Right  of  Burial. — Tliere  is  no  \iJiivcrsril  rule 
as  to  the  burial  of  the  dead  applicable  alike  to  all  cases,  but  each 
imist  be  considered  in  equity  on  its  own  merits,  having  due  regard  to 
lln-  !ii;"r.'-t<  It'  tlic  TiuMif,  tho  wislics  of  tlic  d(M:0(len1,  and  tlio 
riglits  and  feelings  of  those  entitled  to  be  heard  liy  reason  of  rela- 
tn'iisliip    "T    associ;ition.      (Pa.    St.)      I'ettigrcw    v.    I'ettigrew,    795. 

3.  DEAD  BODIES.— The  Paramount  Right  of  Burial  of  a  dead 
liolv  is  in  Ibo  siirviving  husband  or  widow,  and  if  the  parties  were 
living  in  the  normal  relations  of  marriage,  it  will  require  a  very 
strong  case  to  justify  a  court  in  interfering  with  tlie  wisli  of  the 
survivor.      (Pa.    St.)      Pettigrew    v.    Pettigrew,    795. 

4.  DEAD  BODIES — Right  of  Burial. — Tf  thcro  is  im  surviving'- 
husband  or  wife,  the  right  of  l)urial  of  a  doad  Ijody  is  in  the  next 
of  kin  in  the  order  of  tlieir  relation  to  tlio  dor-edcnt  as  r-liildren  of 
jiroper   age,   parents,  lirotlicrs   and   sisters,  or  uiore   distant   kin,   mod- 


Index.  1053 

ified  as  it  may  be  by  circumstances  of  special  intimacy  or  association 
with  the   decedent.     (Pa.   St.)     Pettigrew  v.  Pettigrew,  .795. 

5.  DEAD  BODIES — Method  and  Right  of  Burial. — How  far  the 
desires  of  a  decedent  as  to  his  method  of  burial  should  prevail  against 
those  of  a  surviving  husband  or  wife  is  an  open  question,  but  as 
ygainst  remoter  kindred  such  wishes,  especially  if  strongly  and 
recently  expressed,  should  usually  prevail.  (Pa.  St.)  Pettigrew  v. 
Pettigrew,    795. 

6.  DEAD  BODIES— Right  of  Reinterment. — With  regard  to  rein- 
terment of  a  dead  body  in  a  different  place,  the  presumption  against 
the  right  of  removal  grows  stronger  with  the  remoteness  of  connec- 
tion with  the  decedent  and  reserving  always  the  right  of  the  court 
to  require  reasonable  cause  for  such  removal  and  reinterment.  (Pa. 
St.)     Pettigrew  v.  Pettigrew,  795. 

7.  DEAD  BODIES— Right  of  Removal  and  Reinterment. — If  a 
decedent  leaving  a  widow  and  one  child  surviving,  is  buried  in  a 
lot  belonging  to  his  father's  family,  with  the  widow's  consent,  at 
least  to  such  temporary  burial,  and  upon  the  subsequent  death  of 
such  child  it  is  buried  in  a  lot  owned  by  the  widow  in  another 
cemetery,  the  widow  has  a  right  to  remove  the  body  of  her  husband 
to  the  lot  purchased  by  her,  in  accord  with  the  expressed  wish  of 
such  child,  especially  when  there  is  not  room  in  the  lot  where  the 
husband  was  buried  for  the  burial  of  the  widow  and  child,  unless 
they  were  put  in  the  same  grave  with  the  husband,  and  the  hostile 
feelings  of  his  family  make  it  doubtful  if  this  privilege  would  be 
granted.      (Pa.    St.)     Pettigrew    v.    Pettigrew,    795. 

DEATH. 

1.  DEATH,  Nonresident  Alien  may  Recover  Compensation  for.^ 

Under  a  statute  authorizing  the  next  of  kin  to  recover  compensation 
for  the  death  of  a  human  being  due  to  the  negligence  of  another, 
an  action  may  be  maintained  for  the  benefit  of  a  nonresident  alien. 
(IMiun.)      Kenlund  v.   Commodore    ^Min.    Co.,    534. 

2.  NEGLIGENCE— Death  of  Child  by  Wrongful  Act— Measure 
of  Damages. — If  it  is  sought  to  recover  for  the  death  of  a  child 
five  years  old  caused  by  negligence  in  another,  the  measure  of  dam- 
ages is  fair  compensation  for  the  destruction  of  the  power  of  the 
deceased  to  earn  money,  and  in  fixing  such  damage  the  jurv  slioukl 
take  into  consideration  the  age  of  the  deceased  and  the  prol)abl9 
duration  of  his  life,  but  not  his  earning  capacity.  (Ky.)  Smith  v. 
Middleton,  308. 

DEDICATION. 

1.  DEDICATION  OF  STREETS  by  Plat.— An  intention  on  the 
part  0?  the  owner  of  land  to  make  a  dedication  to  the  public  by 
his  plat  of  the  streets  and  alleys  is  shown  when  spaces  upon  such 
plat  claimed  as  streets  are  given  names  thereon  as  such,  and  places 
claimed  as  alleys  appear  on  the  plat  as  strips  between  the  lots 
in  the  different  blocks  platted.      (111.)      Village  of  Lee  v.  Harris.  176. 

2.  DEDICATION  OF  STREETS.— A  survey  and  plat  are  suffi- 
cient to  constitute  a  dedication  of  streets  aiid  alleys,  if  it  is  evi- 
dent from  the  face  of  the  plat  that  it  was  the  intention  of  the 
owner  of  the  land  to  set  apart  certain  grounds  or  strips  of  ]-.nd 
shown  on  such  plat  for  a  public  use.  (111.)  Yillase  of  Lee  v  Harris 
276. 

8.  DEDICATION— Vacation.— An  attempted  va<^ntion  of  a  por- 
tion   of   a   plat   containing   a   dedication   of   laud    to   a   public   use   ia 
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ineffectual  if  all  of  the  owners  of  lots   sold  with  reference  thereto 
do  not  join  in  the  proceeding.     (111.)     Village  of  Lee  v.  Plarris,  176. 

DEEDS. 

1.  DEEDS — Notice  of  Trust. — A  warranty  deed  conveying  the 
fee  for  a  nominal  consideration  and  reciting  that  it  is  made  in  pur- 
suance of  a  resolution  of  the  board  of  directors  of  the  corporation 
grantor,  is  not  notice  of  any  kind  that  such  conveyance  is  made 
in  trust  for  such  corporation.  (111.)  Home  Savings  etc.  Bk.  v.  Peoria 
Agricultural  etc.  Soc,  132. 

2.  CONVEYANCE,  Delivery,  Evidence  to  Show  Intended  Date 
of. — When  a  conveyance  is  placed  in  the  hands  of  a  third  per- 
son, to  be  afterward  delivered  by  him,  evidence  is  admissible  to 
prove  that  he  was  instructed  not  to  deliver  it  until  a  date  specified, 
though  most  of  the  consideration  was  paid  before  that  time,  for 
the  purpose  of  proving  that  the  conveyance  did  not  become  operative 
until  that  time,  and  hence  did  not  include  growing  crops  which  pre- 
viously  matured.     (Alinn.)     Kammrath    v.    Kidd,    603. 

See  Mortgages,  1. 

Note. 

Definition  of  an  account  stated,  288. 
of    baggage,    347,    348. 
of  gifts   causa  mortis,   891. 
of    merger   of   estates,   153. 
of  subrogation,  476. 

DESCENT  AliTD  DISTRIBUTION. 

See  Public  Lands,  6-9. 

DISPENSARY. 

See  Intoxicating  Liquors. 

DIVORCE. 

Agreement  for  Divorce. 

1.  HUSBAND  AND  WIFE — Agreement  for  Divorce-  Public  Pol- 
Icy. — An  agreement  entered  into  between  husband  and  wife  calcu- 
lated or  intended  to  facilitate  the  securing  of  a  divorce  a  vinculo 
inalrinKinii,  is  contrary  to  the  policy  of  the  law  and  void.  (Utah) 
Palmer  v.  Palmer,  820. 

2.  HUSBAND  AND  WIFE — Contract  for  Divorce.— Courts  will 
refuse  to  enforce  any  contract,  as  against  public  policy,  which  is  in- 
lemiod  to  promote  the  dissolution  of  the  marriage  status.  (Utah) 
Palmer  v.  Palmer,  820. 

3.  HUSBAND  AND  WIFE — Agreement  for  Divorce — Widow's 
Right  of  Inheritance. — A  contract  to  facilitate  the  procuring  of  a 
divorce,  secured  by  tlie  husband  from  his  wife  through  unfair  ad- 
vantage and  unwarranted  coercion  on  his  part,  whereby  slic  agrees 
to  take  an  inadequate  and  fractional  part  of  their  property,  is  void, 
as  against  public  policy,  and  does  not  bar  her  of  her  right  of  inher- 
itance in  tlie  pri)])('rty  of  such  husband  on  his  death.  (Utah') 
Palmer  v.  Palmer,  820. 

4.  HUSBAND  AND  WIFE— Contract  for  Divorce.— A  contract 
between  husband  and  wife  reciting  that  irreconcilable  difFerences 
have   arisen   between    them,   and    that    in    consequence    a   permanent 


Index.  1055 

separation  is  desirable,  that  a  divorce  proceeding  ig  in  contempla- 
tion and  will  be  instituted  by  one  or  the  other  for  the  legal  disso- 
lution of  the  marriage  tie,  and  then,  after  reciting  the  property  the 
■n-ile  is  to  have,  declares  that  they  agree  so  far  as  the  law  permits 
them  to  do,  to  a  full  and  final  separation  and  dissolution  of  the  mar- 
riage relation,  is  not  merely  a  contract  for  a  separation,  but  is  one 
for  the  purpose  of  facilitating  the  securing  of  a  divorce,  and  is 
therefore  void.     (Utah)     Palmer  v.  Palmer,   820. 

Alimony. 

5.  DIVORCE  AND  ALIMONY — Attorneys'  Fees  in  Independeni 
Proceedings. — A  wife  who  has  secured  a  writ  of  ne  exeat  in  a  suit 
against  her  husband  for  alimony  and  maintenance  cannot,  on  hia 
suing  out  a  writ  of  habeas  corpus  to  obtain  his  release  from  custody, 
and  prosecuting  to  the  supreme  court  a  writ  of  error  in  such  habeas 
corpus   proceeding,   obtain   there   an   order   that   he   pay   her   alimony 

-pendente  lite,  and  attorneys'  "fees  for  representing  her  interest  in 
the  supreme  court  on  such  writ  of  error.  (Fla.)  Bronk  v.  State, 
119. 

6.  ALIMONY — Ne  Exeat. — The  writ  of  ne  exeat  was  commonly 
used  in  cases  of  equitable  demand,  and  it  is  applicable  in  cases  of 
alimony  under  certain  conditions.  Though  not  specially  authorized 
in  proceedings  for  alimony,  yet  if  a  proper  case  should  be  presented 
for  the  writ  under  the  general  principles  of  law  or  other  provisions 
of  our  statutes,  it  should  be   awarded.     (Fla.)     Bronk  v.   State,   119. 

7.  NE  EXEAT — Issuing  Before  a  Decree  for  Alimony. — Tho 
English  courts  of  chancery  never  issued  writs  of  ne  exeat  to  secure 
the  payment  of  alimony  until  after  a  decree  therefor  in  the  ecclesias- 
tical courts,  and  then  only  for  the  amount  of  such  decree.  (Fla.) 
Bronk  v.  State,  119. 

8.  ALIMONY — Ne  Exeat,  When  may  Issue  Before  Decree  for.^ 
Where  a  court  of  chancery  has  been  given  jurisdiction  of  suits  for  di- 
vorce and  for  alimony  and  maintenance,  and  is  vested  with  authority 
to  make  such  orders  as  may  be  necessary  to  secure  to  the  wife  such 
maintenance,  it  may  issue  a  writ  of  ne  exeat  before  any  decree  or 
order  fixing  the  amount  of  alimony  or  maintenance  has  been  made 
in  all  cases  where  it  seems  to  the  chancellor  just  to  issue  it,  and 
necessity  therefor  exists.     (Fla.)     Bronk  v.  State,  119. 

9.  CONSTITUTIONAL  LAW— Imprisonment  for  Debt.— Alimony 
or  Maintenance  from  a  husband  to  his  wife  is  aot  a  debt  within  the 
meaning  of  the  constitutional  inhibition  against  imprisonment  for 
debt.     (Fla.)     Bronk  v.  State,   119. 

DOMICILE. 

1.  DOMICILE  OR  RESIDENCE.— To  Bring  About  a  Change  of 
Residence,  an  intention  to  change  is  not  sufficient,  but  the  change 
must  be  actually  made,  w^hieh  can  only  be  by  abandoning  the  old 
and  permanentlv  locating  iu  tho  new  place  of  residence.  (111.)  Peo- 
ple V.  Aroir.  205. 

2.  DOMICILE  OR  RESIDENCE— When  not  Changed.— Tliough  a 
person  intends  to  change  his  residence  from  A  to  B  in  the  near 
future,  yet  if  his  going  from  the  former  to  the  latter  place  is  be- 
cause of  his  sudden  illness  and  in  order  that  it  may  be  better 
trp.ited,  and  such  illness  proves  fatal  in  a  few  davs",  no  change 
of  residence  is  effected,  and  he  must  be  regarded  as' a  resident  of 
A  at  the  time  of  his  decease.     (111.)     People   v.   Moir,   205, 
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3.  DOMICILE —Presumption  of  Continuance  of. — When  a  resi- 
dence is  once  ostublished,  the  presumption  is  that  it  continues,  and 
the  burden  of  proof  is  ou  the  party  who  claims  that  it  has  been 
changed.      (111.)     People  v.  Moir,  205. 

i.  DOMICILE  OR  RESIDENCE— Evidence  of  Change  of.— Where 
the  declarations  of  a  party  are  admitted  in  evidence  to  show  a 
change  of  residence,  they  are  not  considered  as  a  high  class  of 
evidence  and  are  entitled  to  little  weight  when  his  acta  are  not 
consistent  with  them.     (HI.)     People  v.  Moir,  205. 

Note. 

Dower,   merger   of   in   an    estate   in   fee,    156. 

DRUGGISTS. 

MASTER  AND  SERVANT — Negligence — Punitive  Damages. — 
The  act  of  a  drug  clerk  in  selling  and  furnishing  a  deadly  drug, 
when  a  comparatively  harmless  one  is  asked  for,  is  gross  negligence 
for  which  the  master  is  liable  in  punitive  damages.  (Ky.)  buiith  v. 
Middleton,  308. 

EJECTMENT. 
When  Lies. 

1.  EJECTMENT  to  Recover  Easement. — An  easement  cannot  be 
the  subject  matter  of  an  action  of  ejeetment.  (HI.)  Vihage  of  Lee 
V.  Harris,  176. 

2.  EJECTMENT  for  Street  or  Alley.— A  city  or  village  may 
maintain  ejectment  to  regain  possession  of  any  part  of  a  street  or 
alley  which  is  unlawfully  withheld  from  it  whether  it  has  the  legal 
title  thereto  or  not.     (HI.)     Village  of  Lee  v.  Harris,  176. 

3.  EJECTMENT  by  City— Possession  of  Street.— The  right  ac- 
quired by  a  city  from  travel  upon  and  use  ot  land  as  a  street  for 
the  requisite  period,  involves  the  right  to  tlie  exclusive  posscssinn 
thereof,  and  the  right  to  recover  such  possession  by  an  action  of 
ejectment.     (HI.)     Village  of  Lee  v.  Harris,   176. 

Tics  Judicata. 

4.  RES  JUDICATA — Ejectment. — At  common  law  ejectment  was 
a  mere  possessory  action  between  fictitious  parties,  and  the  judgment 
therein  did  not  (letermine  the  estate  or  interest  of  the  parties  in  the 
property,  nor  conclusively  determine  the  right  of  possession.  There- 
fore it  was  not  a  bar  to  a  subsequent  action  for  the  possession  of 
the  same  property.     (Or.)   Hoover     v.  King,  754. 

5.  RES  JUDICATA. — A  Judgment  in  Ejectment  is  by  the  Stat- 
utes of  Oregon  Conclusive  of  the  Title  to  the  land  when  such  title 
is  tried  and  determined,  and  such  determination  appears  ou  the  face 
of  the  judgment.      (Or.)     Hoover  v.  King,  754. 

6.  RES  JUDICATA. — A  Judgment  in  Ejectment  is  not  Cajaclusive 
of  the  Title  to  the  Property  Under  the  Statutes  of  Oregon  when  all 
that  appears  by  the  record  is  that  the  jury  found  for  the  defendant, 
and  the  comiilaint  was  dismissed  and  the  cost  awarded  to  him.  (Ur.) 
Hoover  v.  King,  734. 

ELECTION  OF  REMEDIES. 

ELECTION  OF  REMEDIES,  Right  of.— One  who  hns  n  lion 
on  per^onnl  iii-"Tu>rty.  nnd  ;iNn  a  rigttt  to  recover  damages  from  a 
person  for  removing  it  from  the  state  and  rendering  it  impossible  of 
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identification  has  a  choice  of  remedies^  and  the  defendant  cannot 
complain,  because  the  plaintiff  pursues  that  to  recover  damages. 
(Or.)     Bergman  v.  Inman,  771. 

EMINENT  DOMAIN. 

1.  CONSTITUTIONAi  LAW— Eminent  Domain.— A  statute  grant- 
in£j  to  the  owner  of  timber  lands  the  risjht  to  condemn  a  ritjht 
of  way  over  private  property  for  logging  roads  and  lumbering  pur- 
poses is  in  violation  of  a  constitutional  provision  prohibiting  the 
taking  of  private  property  for  a  private  use,  and  void.  (Wash.) 
Healy  Lumber  Co.  v.  Morris,  964. 

2.  EMINENT  DOMAIN — Public  Use — Judicial  Question. — A  con- 
stitutional provision  that  the  question  in  condemnation  proceerlinga 
vehcther  the  use  to  which  the  property  is  to  be  put  is  public  or  not 
shall  be  a  judicial  question  releases  the  courts  from  giving  any  weight 
to  the  fact  that  the  legislature  has  pronounced  a  certain  use  a  public 
use.     The   determination  of  that   question  is  solely  with  the   courts. 

•(Wash.)      Healy  Lumber  Co.  v.  Morris,  964. 

3.  EMINENT  DOMAIN— Public  Use— Public  Benefit.— A  pub- 
lic use,  to  authorize  the  exercise  of  the  right  of  eminent  domain, 
must  lie  either  a  use  by  the  public  or  by  some  agency,  which  is 
quasi  public,  and  not  simply  a  use  wliich  may  incidentally  or  indi- 
rectly promote  the  public  interest  or  the  general  prosperity  of  the 
state.      (Wash.)      Healy  Lumber   Co.   v.   Morris.   9'64. 

4.  EMINENT  DOMAIN— Way  of  Necessity. — Constitutional  au- 
thority to  acquire  a  private  way  of  necessity  over  land  does  not 
authorize  a  land  owner  to  condemn  a  right  of  way  over  the  land  of 
a  stranger  for  a  logging  road  and  lumbering  purposes.  (Wash.) 
Healy  Lumber  Co.  v.  Morris,  964. 

5.  EMINENT  DOMAIN.— Private  Property  cannot  be  Taken  .for 
Private  Use,  in  any  case  or  under  any  condition,  with  or  without 
cumpeusatioii.      (Va.)     FalLsburg  Power  etc.  Co.  v.  Alexander,  ^-35. 

6.  EMINENT  DOMAIN— Public  Use.— Whenever  the  pul-lie  use 
of  property  requires  it,  private  rights  therein  must  yield  to  the  sov- 
ereign power  to  take  it  for  the  public  use,  and  when  so  taken,  it  is 
the  character  of  the  use  for  which  it  is  taken,  and  not  the  means  or 
;i[;encies  cmnloyed  wliirli  determines  Vhether  it  is  l<\yally  taken  un- 
der the  legitimate  exercise  of  the  right  of  eminent  domain,  but  in 
all  eases  the  use  for  which  it  is  proposed  to  take  private  pr(i|)erty 
in  the  exercise  of  this  right,  must  he  a  public  use,  or  for  a  public 
puri.ose.      (Va.)     Fallsbuig  J'ower  etc.  ('o.  v.  Alexander,  S.j.j. 

7.  EMINENT  DOMAIN— Public  Use.— To  justify  tlie  exemi^e  of 
the  right  of  eminent  domain,  the  general  public  must  have  a  definite 
anil  fixed  use  of  the  property  to  be  condemned,  a  use  inilependent  of 
the  will  of  tlie  private  person  or  corporation  in  whom  the  title  to  the 
property,  wlien  condemned,  will  be  vested,  and  such  a  pinlilic  use 
as  cainint  be  defeated  by  such  jirivate  owner,  but  which  continues 
to  be  guarded  and  controlled  by  the  general  public  thruugh  tin'  l<'g- 
islature;  such  public  use  must  be  clearly  a  needful  one  fur  the  pub- 
lie,  which  cannot  be  given  up  witlunu  obvious  general  Idss  and 
inconvenience,  and  it  must  be  impossiVde,  or  very  diflicult.  nt  lenst, 
to  secure  the  same  public  use  and  purpose  otherwise  tb.au  by  author- 
izing the  condemnal  iou  of  the  property.  (Va.)  I'nllsiiuig  I'ower  etc. 
Co.  V.  Alexander,  S-")-". 

8.  EMINENT  DOMAIN— Priva+o  Use— Intenial  Improvement.— 
It    is   not    within   the   constitutional   authority    of    the    legislature    to 
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confer  upon  an  indiviclnal  or  corporation  the  right  of  eminent  domain 
to  aeqiiiro  a  site  or  location  for  a  plant  to  nianufafture  or  generate 
water  power,  electrical  power,  or  other  power,  light  and  heat,  and 
utilize,  transmit  and  distribute  such  power,  light  or  heat,  to  any  place 
or  places,  for  the  individual's  or  corporation's  own  use,  or  for  the 
use  of  other  individuals  or  corporations.  The  interest  or  use  of 
the  public  in  such  improvement,  if  any,  is  too  vague,  indefinite 
and  uncertain  to  justify  the  exercise  of  the  right  of  eminent  domain, 
and  besides,  such  use  may  at  any  time  be  denied  or  withdrawn  by 
the  corporation  or  individual  controlJiug  it.  (Va.)  Fallsburg  Power 
etc.  Co.  V.  Alexander,  855. 

EMPLOYER'S  LIABILITY. 

See  Master  and  Servant. 

EQUITY. 

1.  EQUITY. — A  Suit  will  not  be  Sustained  to  Avoid  a  Multiplicity 
of  Actions  where  it  does  not  appear  but  one  action  will  determine 
all  questions  of  title  between  any  two  claimants  or  sets  of  claim- 
ants.     (Me.)      Burroughs  v.    Cutter,   392. 

2.  EQUITY  PRACTICE — Conflicting  Liens  on  Trust  Property.— 
If,  when  a  bill  is  filed  to  enjoin  a  trustee  from  selling  the  trust  prop- 
erty, it  appears  that  such  property,  since  the  creation  of  the  trust, 
has  been  divided  into  lots,  and  portions  of  it  sold  to  purchasers  who 
have  erected  buildings  thereon,  and  against  which  there  are  recorded 
nieclianics'  liens  and  other  impediments  to  a  fair  sale,  the  court 
should  retain  th<^  case  and  have  the  trust  executed  under  its  supervi- 
sion, to  the  end  that  the  rights  and  priorities  of  the  several  lien 
ciediilors  may  be  ascertained  and  established.  (Va.)  Hudson  v.  Bar- 
iiani,  849. 

Note. 

Equity,   partnership   for  illegal   purposes,   equity  will   not   compel   ac- 
counting  of   the   proceeds    of,    '^-^^,   327. 

ESTATES. 

1.  MERGER  OF  ESTATES  at  Law.— At  law  if  a  legal  and  equi- 
table estate  coincide  in  the  snnio  person,  the  eqnitnlile  estate  is  imme- 
diately meroed   and  annihilated.      (TH.)      Fortlunan    v.    Deters,    145. 

2.  MERGER  OF  ESTATES  in  Equity.--lf  a  legal  and  an  equi- 
table estate  coincide  in  the  same  ])crson,  the  question  whether  a 
merger  takes  place  in  equity  depends  upon  the  intention  of  the  par- 
ties, and  the  surrounding  circumstances.  Equity,  however,  will  pre- 
\(rnt  a  merger  only  for  the  purpose  of  promoting  sul)stantial  justice, 
and  it  will  not  prevent  it,  wiien  prevention  would  give  effect  to  a 
fraud  or  wrong.      (IH.)      Fortliman   v.  T)eters,   145. 

3.  MERGER  of  Legal  and  Equitable  Estate. — If  tlie  purchaser  of 
oncuinbercil  land  agrees  to  pay  the  mortgage  tlicreon  as  part  of  tli>' 
consideration,  his  subsequent  purchase  of  the  notes  and  mortgage 
merges  the  equitable  and  legal  estate.  (111.)  Forthmau  v.  Deters, 
145. 

ESTATES   OF  DECEDENTS. 
See  Executors  and  Administrators;  Wills. 
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ESTOPPEL. 

1.  ESTOPPEL — Equitable — Essentials. — ^Before  an  equitable  es- 
toppel can  exist,  it  must  appear  that  a  party  has,  by  his  conduct, 
■willfully  made  false  representations  of  material  facts  for  the  pur- 
pose of  inducing  another  to  act  upon  them,  and  that  such  other, 
not  knowing  that  the  representations  were  false,  and  trusting  to 
their  truthfulness,  has  so  altered  his  position  that  he  would  suffer 
a  loss  if  the  false  conduct  were  repudiated.  (111.)  Supreme  Tent 
Knights  of  Maccabees  v.  Stensland,  137.  ' 

2.  ESTOPPEL  BY  DELAY  or  Laches. — One  having  a  lien  on 
logs  and  knowing  that  another  has  taken  possession  of  them  and 
rendered  them  impossible  of  identification,  contrary  to  the  provisions 
of  a  statute,  is  not  estopped  from  maintaining  an  action  under  such 
statute,  if  commenced  within  the  time  allowed  by  the  statute  of 
limitations,  by  his  long  delay  in  commencing  the  action  and  his  fail- 
ure to  institute  some  proceeding  to  enforce  his  lien.  (Or.)  Bergman 
V.  Inman,  771. 

3.  ESTOPPEL — Ignorance. — A  person  cannot  be  charged  with 
fraud  or  held  to  be  estopped  where  he  is  ignorant  of  the  truth  and 
does  no  act  of  any  nature.  (Ky.)  Eeid's  Administrator  v.  Benge, 
334. 

See  Municipal  Corporations,  24j  Wills,  14-17. 

EVIDENCE. 

Miscellaneous. 

1.  EVIDENCE,  Parol  to  Vary  Contract.— If  a  Vendor  writes  to 
his  vendee,  "I  beg  to  confirm  sale  to  you  of  the  following  mahogany," 
and  the  vendee  in  reply  to  the  letter  states  that  the  "same  is  correct 
as  to  quantities,  teriv.s,  etc.,  as  specified,"  the  letters  do  not  contain 
the  contract  of  sale,  but  refer  to  a  contract  already  made.  Parol 
evidence  is  therefore  admissible  to  show  what  that  contract  wa9. 
(Md.)      Courtney  v.  William  Knabe  &  Co.  INffg.  Co.,  456. 

2.  EVIDENCE,  SECONDARY,  When  Inadmissible.— The  best  ob- 
tainable evidence  should  be  adduced  to  prove  every  disputed  fact, 
the  presumption  being  if  inferior  evidence  is  offered  that  the  higher 
evidence  would  be  advrsp.      (Or.)      Scott  v.  Astoria  R.  R.  Co..  71U. 

3.  EVIDENCE— Burden  of  Proof.— The  term  "burden  of  proof" 
has  two  distinct  meanings.  By  the  one  is  meant  the  duty  of  es- 
tablishing the  truth  of  a  given  proposition  or  issue  by  such  a  quan- 
tum of  evidence  as  the  law  demands  in  the  cas^'  in  wliieh  the  issue 
arises.  By  the  other  is  meant  the  duty  of  producing  evidence  at 
tlie  beginning  or  at  any  subsequent  stage  of  the  trial  to  make  or 
meet  a  prima  facie  case.  (HI.)  ^uprenie  Tent  Knights  of  Maccabees 
V.  Stensland,  IS'7. 

4.  EVIDENCE.— The  Burden  of  Proof  as  ap])lied  to  the  obligation 
to  establish  the  truth  of  the  claim  by  a  preponderance  of  the  evi- 
dence, rests  thoughout  upon  the  party  asserting  the  affirmative  of  the 
issue,  and  never  shifts,  and  unless  he  meets  this  obligation  upon  the 
whole  case  he  fails.  (111.)  Supreme  Tent  Knights  of  Maccabees  v 
Stensland,  137. 

Signal  Service  RrrorJ. 

5.  EVIDENCE.— A  Book  Kept  by  a  Person  Employed  in  the 
Signal    Service   of   the   United   States,    whose    duty    it    is    to    record 
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tiuthfully  the  f  icts  tliccin  stutc'l,  is  ailinissiblc  in  cvidonee  to  prove 
fcuch  acts.      (Or.)      Scott  v.  Astoria  K.  K.  Co..  710. 

6.  EVIDENCE — Signal  Service  Record,  Testimony  of  Contents 
of,  when  Admissible— If  it  aj.pears  that  a  witnoss  has  before  him 
the  records  of  the  signal  service  for  a  specified  station,  and  that  they 
contain  so  many  entries  that  an  e.xamination  of  each  would  occasion 
f-Tcat  loss  of  time  to  the  court,  the  witness  may  be  permitted  to 
testify  that  he  has  examine  1  them,  and  what  they  show  the  rainfall 
to  have  lieen  to  a  date  spciified,  and  that  it  was  less  than  the  aver- 
age daily  rainfall.  Kor  is  it  material  that  such  records  were  not 
kupt    by  him.      (Ur.)      bcott  v.  Astoria  K.  K.  Co.,   710. 

Trh'phfiiic  Coiniiiiinit.ittio)}s. 

7.  EVIDENCE — Telephone  Communications. — Whon  mnterinl  to 
tlie  issues,  communications  through  the  medium  of  the  telephone  may 
be  shown  in  the  same  manner,  and  with  like  effect,  as  conversations 
had  1. etweon  individuals  face  to  face,  but  the  identity  of  the  person 
sought  to  be  charged  with  a  liability  by  means  of  a  telephone  com-' 
munication  must  be  established  by  some  testimony,  either  direct  or 
circumstantial.     (Wash.)     Young  v.  Seattle  Transfer  Co.,  942. 

8.  EVIDENCE — Telephone  Communications — Failure  of  Proof. — 
A  person  whose  sole  cause  of  action  is  his  reliance  and  action  taken 
upon  a  telephonic  communication,  hns  the  burden  of  proof  to  establish 
till'  ii'.i'iitity  of  the  person  sought  to  be  charged  as  the  person  con- 
■sersiny  with  jiiiii  at  tli(^  other  end  of  the  telephone  line,  and  in  the 
absence  of  his  establishing  such  identity,  his  case  must  fall  for 
failure  uf  proui.      (^W'ash.)      Youiit;'  v.  bealtle  Transfer  Co.,  y4'J. 

IJ.rprrt  '!'( sliinninj. 

9.  WITNESS— Expert  Who  has  No  Personal  Knovv-lod^e.  \ 
graluate  who  has  taken  a  course  of  civil  engineering,  including  the 
si'ieiire  of  niilroad  cdiisI  I'uction,  and  has  practiced  civil  engineering 
fourteen  years,  thouj^h  lie  has  never  iicen  actually  engaged  in  rnil 
ro;id  building,  may  be  ]H'rinitted  to  testify  that  he  is  acqu;iiii1ed 
with  tlie  approved  methods  of  civil  engineers  in  relation  to  the 
construction  of  railroads  and  embankments  and  what  are  the  stand- 
ard slopes  applicalde  to  all  kinds  of  known  earth,  and  to  detail  tlie 
degrees  of  inclination  recommended  l)y  the  majority  of  siu-h  en- 
gineers, and  to  give  names  of  authors  whose  works  on  civil  engineer- 
ing coincide  with  the  opinion  of  the  witness.  (Or.)  Scott  v.  Astoria 
Iv.  E.  Co.,  710. 

10.  WITNESS. — An  Expert  is  n  persou  who  is  so  (|naliliod  either 
liy  actual  exi)ei-iencp  or  by  such  careful  study  as  to  enable  hiin  to 
torni  a  ''efinite  opinion  of  his  own  i-e-^pect ing  any  division  of  science, 
l.rari'Mi  e,r  a'1.  or  depart  i;;ent  <if  1ra  !e  about  wliicli  person-  liaving 
no  particidar  training  or  siiecial  study  arc  incapable  of  forming 
accural'  ..piiii'is  nr  ilediu-ing  cori'ect  conclusions.  (Or.)  Scott  \". 
Astoi-i  1  TJ.  M.  Co..  710. 

11.  EVIDENCE  —Eeference  by  Witness  to  Works  on  Civil  En- 
gineering.— If  it  be  coneeded  that  works  on  civil  (Migineering  are  not 
admissible  in  e\-i.lr>nce,  still  a  witness  who  is  a  (d\il  eiv_diieer  may. 
as  an  exjiert.  gi\'e  his  opinion  and  stati'  tint  it  i'^  in  harinony  with 
certain  stand  ird  works  on  civil  en^^ineeriug  whi'di  he  inenliiuis, 
giving  the  names  of  their  author.  (Or.)  Scott  v.  Ast(n-ia  11.  11.  Co., 
710. 
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Note. 

Evidence,  baggage,  checks  for,  effect  of  as,  390,  391. 

baggage,  declaration  of  carrier's  agents  respecting,  39]. 
gilts  rMusa   mortis,    what  competent    and  suflicient  to    establish, 
815-918. 

EXECUTIONS. 

1.  EXECUTIONS— Legal  Title  Subject  to.— A  person  vested  with 
the  legal  title  to  land  to  plat  and  convey  it  to  purchasers,  thougli  he 
executes  a  written  declaration  of  trust  to  his  grantors,  which  is  not 
recorded,  has  a  title  subject  to  levy  and  sale  under  execution  upou 
judgment  against  him  obtained  in  good  faith  without  notice  of  the 
alleged  trust.  (111.)  Home  Savings  etc.  Bk.  v.  Peoria  Agricultural 
etc.  Soc,  133. 

2.  EXECUTION  SALE,  Redemption  Therefrom— Authority  of 
the  Sheriff. — The  sheriff  is  made  the  agent  of  the  purchaser  at  an 
execution  sale  for  the  purpose  of  receiving  the  payment  of  money 
necessary  to  effect  redemption  therefrom.     (Cal.)     Hooker  v.  Burr,  17, 

3.  EXECUTION  SALE,  Redemption  from  by  a  Check.— If  a  sher- 
iff receives  as  redemption  from  an  execution  sale  the  check  of  a 
third  person  acting  as  agent  of  the  redemptioner,  and  such  check 
is  paid  when  presented,  though  this  is  long  after  the  time  for  re- 
demption has  passed,  the  conditional  payment  effected  by  the 
check  becomes  absolute,  and  relates  to  the  date  of  its  delivery.  Es- 
pecially is  this  true  when  the  redemptioner  offered  to  pay  in  money, 
but  substituted  the  check  at  the  request  of  the  sheriff.  (Cal.) 
Hooker  v.  Burr,  17. 

4.  EXECUTION  SALE,  Redemption,  Change  in  Statute  Regard- 
ing the  Amount  to  be  Paid.  — Though  after  the  execution  of  a  mort- 
gage or  the  creation  of  a  debt,  the  statute  fixing  the  amount  neces- 
sary to  be  paid  to  redeem  from  an  execution  sale  is  amended,  such 
amendment  operates  upon  any  sale  subsequently  nmde  under  ex'v-u- 
tion  for  the  enforcement  of  the  mortgage  or  debt.  The  obligation 
of  the  contract  of  the  mortgagee  or  other  creditor  is  not  thereby 
impaired,  and  the  purchaser  at  the  sale  cannot  complain  if  the 
amount  required  for  redemption  is  not  changed  after  his  purchase. 
(Cal.)      Hooker  v.  Burr,  17. 

See    Criminal   Law,   5,    G. 
Note. 
Execution   Sales,   subrognti^u   in    favor    of   purcliasers    nt.   ;j28. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  EXECUTORS  AND  ADMINISTRATORS— Right  to  Admin- 
ister.— The  willow  of  a  (leci'dcut  h;ts  no  al>solute  riuiit  \n  -.'.  urant 
of  letters  of  administration  on  his  estate.  (Pa.  St.)  Warner's  Estate, 
804. 

2.  EXECUTORS  AND  ADMINISTRATORS. —If  Differences  exist 
between  the  widow  and  sons  of  a  decedent  by  a  fi)riner  marriage, 
a  disinterested,  fit  pcs-.n,  n-itural  or  arrifi<-ial,  slioul.l  !  «•  npi-'inti-d 
administrator  when  the  parties  themselves  cannot  agree  upon  an 
administrator.      (Pa.  St.)      Warner's  Estate,  vnl. 

3.  ESTATES  OF  DECEDENTS  —Administrator,  Ri';lit  of  Non- 
resident to  Nominate.— lender  a  statute  requiring  a. imiiii-^t ration 
to  be  granted  to  the  surviving  liusband  or  wife  or  nex';  m'  kin  of 
the  deceased,  or  to  some  person  nominate. 1  by  her  or  ihen\  but 
derdarino-   that    a  nonresident    of   the   state   cannot    le   appointed    ad- 
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ministrator,  the  nonroaidonce  of  the  surviving  husband  or  wife  or 
next  of  kiu  does  not  disqualify  him  or  her  from  nominating  an 
administrator.     (111.)      Strong  v.  Digaan,  225. 

4.  ESTATES  OF  DECEDENTS,  Claims  Against,  What  are  not.— 
One  claiming  the  ownership  of  moneys  under  a  gift  to  her  by  her 
father,  since  deceased,  cannot  be  regarded  as  presenting  or  having  a 
claim  against  his  estate  within  the  meaning  of  the  statutes  of  the 
state  requiring  satisfactory  evidence  other  than  the  testimony  of 
the  clainiiiut  to  establish  the  claim.     (Or.)     Waite  v.  Grubbe,  764. 

5.  ESTATES  OF  DECEDENTS— Suits  Against— Practice.— Courts 
•will  not  encumber  suits  for  the  administration  of  the  assets  of 
decedent's  estates  with  collateral  issues,  afFectiuf^-  the  adjustment  of 
equities  between  persons  as  to  whom  and  many  of  the  creditors 
there  is  no  sort  of  privity,  who  are  not  necessary  parties  and  whose 
object  is  delay.      (Va.)      Robinett    v.    Mitchell,    928. 

6.  EXECUTORS  AND  ADMINISTRATORS  —  Sales.  —  Rule  of 
Caveat  Emptor  applies  to  a  purchaser  at  an  administrator's  sale  of 
a  homestead  settler's  rights.      (Wash.)      Towner  v.  Eodegeb,  936. 

7.  EXECUTOR'S  POWER  OF  SALE  for  the  Benefit  of  a  Specified 
Person  cannot  be  exercised  by  him  after  the  executor's  death. 
Though  property  is  devised  to  a  minor,  provided  she  reaches  the 
age  of  twenty-one  years  or  leaves  issue,  and  the  executor  is  givcu 
power  to  dispose  of  the  whole  of  the  estate  for  the  support,  clotliing 
and  education  of  such  minor,  yet  if  the  executor  dies  without  execut- 
ing the  power,  it  does  not  pass  to  the  minor  or  her  guardian,  so  as  to 
become  subject  to  a  probate  sale,  and  a  sale  made  by  such  guardian 
under  the  order  of  court  is  void.      (Me.)      Burroughs  v.  Cutter,  392. 

See  Adoption,  6;  Appeal  and  Error,  1:  Constitutional  Law,  8;  Limita- 
tion of  Actions,  4;   Public  Lands,  6-9, 

EXEMPLARY  DAMAGES. 

See  Druggists. 

EXPERT  TESTIMONY, 

See  Kviilence,  9-11. 

EXPLOSIVES. 

See  2s'egli;4once. 

FALSE  PRETENSES. 

FALSE  PRETENSES  Venue  in.— Tf  a  por^^nn  in  one  si.ite, 
by  means  of  fiilse  stntement  as  to  his  financinl  standintr,  iiicldsod 
with  an  order  for  goods  mailed  to  a  person  in  another  state,  causes 
such  person,  who  relics  upon  liis  statement,  to  d(diver  the  goods  to  a 
carrier  for  sliipnieiit  to  tiie  jierson  thus  ordering  them,  who  receives 
tliem  at  their  dest  iinit  ion  in  tiie  former  st;il<\  he  inav  lie  prdpiM-JN' 
tried,  and  convicted  in  that  state  for  ohtaining  goods  under  false 
pretenses.      (I'a.  61.)      Conimonwc.ilth  v.  Scluuunk,  501. 

FELLOW-SERVANT, 

See  Master  and  Servant,  9. 

Note. 

Forthcoming  Bonds,   subrogation    in   favor  of  sureties   on,   503. 
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FRANCHISES. 

See  Municipal  Corporations,  2,  3. 

FRAUD. 

1.  FRAUD — Representations — Knowledge  of  Truth  or  Falsity  of. 
One  who,  without  knowledge  of  the  truth  or  falsity  of  a  material 
representation  made  with  intent  that  another  shall  act  thereon  which 
he  does,  is  guilty  of  fraud,  in  legal  contemplation  if  the  representation 
turns  out  to  be  false,  as  much  as  if  he  knew  it  was  untrue  when  he 
made  it.     (Nev.)     louiks  Accelerating  Air  Motor  Co.   v.  Thies,  6S4. 

2.  FRAUD — False  Representations. — If  a  person  makes  a  material 
representation  in  relation  to  a  matter  susceptible  of  knowledge,  in 
such  manner  as  to  impart  positive  knowledge  of  its  truth,  with 
intent  that  another  shall  rely  upon  such  representation,  this  is  sufli- 
eient  to  establish  against  him  a  legal  fraud,  if  the  otiier  does  rely 
upon  it  and  it  jiroves  untrue,  (.\ev.j  Foiuk  Accelerating  Air  Motor 
Co.  V.  Thies,  GS4. 

See  Sales,  2. 

FRAUDS,  STATUTE  OF. 

See  Vendor  and  Vendee,  6. 

FRAUDULENT  CONVEYANCE. 

In  General. 

1.  FRAUDULENT  CONVEYANCE.— If  There  is  a  Running  Ac- 
count between  buyer  and  seller,  the  buyer  making  payments  from 
time  to  time,  but  having  a  debit  balauce  continuously  against  him, 
the  seller  is  a  subsisting  creditor  in  respect  to  fraudulent  conveyances 
by  the  buyer.     (Md.)     Spuck  v.  Logan  &  Uhl,  427. 

2.  FRAUDULENT  CONVEYANCE— Subseauent  Creditors.— If  a 
conveyance  is  merely  colorable,  and  a  secret  trust  and  confidence 
exists  for  the  benefit  of  the  grantor,  it  is  subject  to  attack  by  sub- 
sequent as  well  as  prior  cretlitors.      (Md.)      Spuck  v.  Logan  &  Uhl,  427. 

3.  FRAUDULENT  CONVEYANCE.— A  Conveyance  Intended  to 
Defraud  One  Creditor  may  be  avoided  by  another  standing  in  like  re- 
lation.     (Md.)      Spuck  V.  Logan  &  Uhl,  427. 

4.  FRAUDULENT  CONVEYANCE— Judgment,  Claims  not  Re- 
duced to. — The  fact  that  a  creditor  has  not  reduced  his  claim  to  ,\ud'j- 
ment  does  not  prevent  a  conveyance  from  being  fraudulent  as  to  him, 
but  only  affects  his  remedy;  when  he  establislies  his  claim  by  judg- 
ment, his  right  to  attack  the  conveyance  relates  to  the  time  of  the 
transfer,  in  the  absence  of  intervening  rights.  (Mil.)  Spuck  v. 
Logan  &  Uhl.  427. 

5.  FRAUDULENT  CONVEYANCE— Purging  by  Paying  Consid- 
eration.— Tf  there  is  fraud  in  I'arf  on  the  jmrt  of  botli  grantor  nnd 
grantee,  the  conveyance  is  not  validated  by  the  graiitre  subsequently 
paying  full  consideration.      (Md.)      S])uid\:   v.   Logan   >^    Uhl,   427. 

6.  FRAUDULENT  CONVEYANCES.— A  Conveyance  cannot  be 
Fraudulent  as  Against  Creditors  Unless  it  can  legally  defraud  them 
liy  delaying  or  prcN'cnting  the  collectiim  of  their  claims.  (Minn.) 
Keith   V.  Albrecht,  oiKi. 

7.  FRAUDULENT  CONVEYANCE— Setting  Aside— Attorney's 
Fee. — -A  creditor  who  succeeds  in  having  a  conveyance  made  by  the 
debtor  set  aside  as  fraudulent  and  declared  to  operate  as  an  adsigu- 


1064  Index. 

ment  for  the  benefit  of  all  of  the  creditors,  is  entitled  to  the  allow- 
ance of  an  attorney's  fee  out  of  the  property.  (Ky.)  Davis  v  Felt- 
nian  Co.,  2S9. 

nomesteads. 

8.  HOMESTEADS— Right  to  Dispose  of  as  Against  General 
Creditors. — The  owner  of  a  homestead  may  make  such  disposition 
of  his  exempt  property  by  deed,  mortj^age  or  other  transfer,  as 
to  him  may  seem  right,  and  his  creditors  cannot  be  heard  to  com- 
plain or  infrrfere  therewith.      (Ky.)      Davis  v.  Feltman  Co..  2'^'.\ 

9.  HOMESTEADS,  Fraudulent  Conveyance  of.— A  Homestead  Ex- 
emption is  not  Lost  liy  a  conveyance  to  a  third  person  which  is  set 
aside  at  the  instance  of  creditors.      (Ky.)      Davis  v.  Feltman  Co.,  2.s9. 

10.  HOMESTEAD— Fraudulent  Conveyances. — As  to  a  homestead 
there  can  be  no  conveyance  which  is  fraudulent  as  to  the  grantor's 
creditors,  for  they  have  no  legal  claims  upon  it.     (Minn.)     Keith  v 
Albrecht,  566. 

Note. 

Fraudulent  Conveyances,  subrogation  in  favor  of  grantees  in,  503. 

FREEDOM  OF  SPEECH. 

See  Libel  and   Slander. 

GAMBLING. 

See  Xuisanco;  Partnership. 

GIFTS. 

//)  General. 

1.  GIFTS. — To  Con^nrriTrate  Gifts  Inter  Vivos,  thoro  innst  be  nn 
absolute  delivery  of  the  subject  matter  thereof  by  the  donors,  with 
an  intention  to  nai't  \-.  ii:,  iiirir  imcrcsi  m  and  dominion  o\'er  the 
property  .sought  to  be  transferred.      (Wis.)      0]ntz  v.  Karel,  1001. 

■J.  GIFTS  -Delivery.— 'I'll''  essential  riMinirement  in  cases  of  gifts 
is  that  such  a  delivery  shall  be  made  as  the  nature  of  tlie  subject 
sought  to  be  bestowed  reasonably  admits  of.      (Wis.)      Ojdtz  \ .   K.iirl, 

3.  GIFTS.  -Delivery  of  an  Instrument  ttiaking  an  ajipropriation 
of  a  fuml  is  a  symliolical  delivery  of  the  fund,  and  the  gift  ])er(iines 
r'i"!-(liv  executed  and  completed,  vesting  title  in  the  person  to  whon- 
Buch  delivery  is  made.  (AVis.)  Cpitz  v.  Karel,  1<HI4. 
,  4.  GIFTS.— There  are  Two  Essentials  to  a  Valid  Gift  -the  intent 
on  the  jiart  of  the  donor  to  liestow  on  the  donee  the  thing  gi\-en,  an  1 
a  di'liverv  ac(-nnipanied  l>y  an  aecejitance  of  the  gift  on  the  part  of 
the  donee,  exjjress  or  implied.      (Or.)     Waite  v.  Grnbbe,  7til. 

u.  GIFT  of  Hidden  or  Buried  Money,  When  Complete. — If  one 
who  has  hidilen  his  money  by  burying  it  in  different  jdaces.  being 
seriously  ill  and  in  the  belief  that  his  illness  will  terminate  fata  11  v. 
goes  with  liis  daugliter  to  the  immediate  vicinity  of  the  hiding  places, 
and  jioints  them  out,  and  there  tells  her  that  he  gi\-es  her  all  -m-h 
'  ,,  :e\-.  hut  a'l\i-es  lier  t'l  leave  it  ^•,■ller(>  it  i'i  unless  he  shnuM  sell 
the  place,  stipulal  itig  that  if  he  slinuld  get  well  and  want  ^nir.e  o*' 
th  ■  nemm-,  she  would  let  liitn  have  it.  the  gift  from  him  to  her  is 
complete    and    is    not    renilercj    iiiejierat ive    by    this    stij)nlatiii:i.    nor 
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hv  her  lenvingr  tTio  money  in   its  hiding  plaees  until  long  after  his 
death,     (Or.)     Waite  v.  Gnibbe,  764. 

6.  GIFTS,  Delivery  Necessary  to. — A  delivery  to  support  a  gift 
need  not  be  manual  or  by  actual  tradition  from  hand  to  hand.  It 
may  be  constructive  or  symbolical,  but  must  be,  as  a  general  rule, 
as  complete  and  perfect  as  the  nature  of  the  property  and  the  at- 
tendant circumstances  and  conditions  will  permit.  (Or.)  Waite  v. 
Grubbe,  764. 

7.  GIFT,  Delivery  of  Hidden  Money,  When  Sufficient.— If  a 
father,  barely  able  to  walk,  goes  with  his  daughter  to  his  garden 
where  he  has  hiden  money  in  different  places,  and  points  them  out  and 
describes  them  to  her,  and  tells  her  that  he  gives  her  such  money,  but 
advises  her  to  leave  it  remain  hidden  where  it  is,  unless  he  sells  the 
place,  and  stipulates  that  she  will  give  him  some  of  the  money  if  he 
gets  well,  and  needs  it,  the  delivery  is  as  complete  as  the  circum- 
stances permit,  and  is  sufficient  to  support  the  gift,  though  she  does 
not  remove  any  of  the  money  until  after  his  death.  (Or.)  Waite  v. 
Grubbe,  764. 

8.  GIFT,  Evidence  of  as  Between  Parent  and  Child. — A  deliverv 
by  a  father  to  his  child  in  pursuance  of  an  intemled  gift  mav  be 
established  by  less  positive  and  unequivocal  proof  than  is  required 
where  the  fact  is  at  issue  between  strangers.  (Or.)  Waite  v. 
Grubbe,  764. 

Causa  Mortis. 

9.  GIFTS  CAUSA  MORTIS— Essentials.— Attributes  of  a  gift 
causa  mortis  are  that  it  must  be  of  personal  property  and  ma<le  in 
the  last  illness  of  the  donor  while  the  apprehension  of  death  is  im- 
minent, and  subject  to  the  implied  condition  that  if  he  recovers,  or 
if  the  donee  die  first,  the  gift  shall  be  void  and  possession  of  the 
property  must  be  delivered  at  the  time  of  the  gift  to  the  donee,  or 
to  some  one  for  him,  and  the  gift  must  be  accepted  by  the  donee. 
(Ya.)      Johnson  v.  CoUey,  SS4. 

10.  GIFTS  CAUSA  MORTIS— Revocation  or  Defeat.— Tlie  title 
to  every  gift  causa  mortis  must  vest  in  the  donee  at  the  time  of  the 
gift,  but  the  donor  may  revoke  tlie  gift  during  his  life,  or  it  may 
1)0  defeated  by  operation  of  law  if  the  donor  recovers  from  the  illness 
wliich  induceil  tlie  gift  or  survives  the  donee.  If  it  is  not  revoked, 
or  defeated  liy  oi>eration  of  law,  it  becomes  alisolute  at  tlie  donor's 
ileatli,  hilt   liiit  uiitil  then.      (Va.)      Johnson  v.  L'(dley.  >>^4. 

11.  GIFTS  CAUSA  MORTIS— Condition.— A  gift  causa  mortis, 
otherwise  valid,  is  not  vitiated  because  accompanied  by  the  words, 
"If  1  die,  or  an\tiiiiig  luippens  to  me."  0'<'-)  Johnsua  v.  (^'ollc.-, 
8S4. 

12.  GIFTS  CAUSA  MORTIS— Delivery  to  Third  Person.— If  nue. 
in  view  of  impending  dissolution,  clearly  and  intelligently  manifests 
an  intention  to  make  a  present  gift  of  jiersonal  property  to  another, 
and,  in  consummation  of  his  intention  makrs  such  ihdivery  In  ;> 
third  person  for  the  use  of  the  intendi>d  done.'  as  lie  is  then  cajiablo 
of  making,  considering  the  character  and  situation  of  the  proT'Crty, 
the  person  to  whom  delivery  is  thus  made  will  be  presinned,  in  the 
absence  of  countervailing  circumstances,  to  take  the  property  as  the 
tnistee  of  the  intended  donee,  and  not  as  agent  of  the  donor.  (Va.) 
Johnson  v.  C'olley,  SS4. 

See  Insurance,  21 --3. 
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Note. 


Gifts  Causa  Mortis,   acnoptanpc   of  bv  the   donee  will  be  presumed, 

892. 
after-acquired    possession,    when    will    not    support,    899. 
bonds   are    subject    to,    910. 
burden    of    proof    respecting,    916. 
by  delivery  of  pass-books,  effect  of  the  rules  of  the  bank  upon, 

903,  904. 
by   delivery   of   pass-books,   in   commercial   banks,    902. 
by   deiivciy    of   pass-books   in   saviuL'S    banks,   90L',   903. 
by  deposit   of   moneys   in   the   donee's   name,   904. 
by  depositing  moneys  in  the  joint  names  of  the   donee  and  the 

donor,    904.    iiU."). 
cannot   be   effected   by   negotiable   instruments   executed   by    the 

donor,    909,    910. 
certificates  of    deposit    are   subject    to,    912. 
certificates  of   stock    are   subject   to,   911. 
chock   of   donor,   cannot   be   accomplisjied   by,   911. 
conditions   which   may   be   annexed   to,   913. 
conflict    of    laws    concerning,    which    controls,    914. 
creditors,    rights    of    cannot    be    impaired    by,    915. 
death,  expectation  of  as  the  result  of  a  chronic  disease  or  at  a 

distant  lime,  whether  suflicient  to  support,  906. 
death  must   result   from   the  illness   or   disorder  coutempifited   or 

existing  when  the  gift  was  made,   907. 
debts   owing   from    the    donee   to   the    donor   are   subject    to,    912. 
definitions  of,   891. 

delivery  by  deed   or   other  writing,   S97. 
delivery,   by   whom   may   be    made,    900,    901. 
delivery,  constructive  by  ilelivcring  key  to  a  receptacle,   899. 
delivery,  constructive,    sufficiency    of,    897. 
delivery,  constructive,   when    sullicient,    896. 
delivery,  illustrations    of    sufficient,    S9S. 
delivery,  is  essential  to,  895,  896. 
delivery,  partial    will    not     support,    901. 
deliveiv,  to  whom  must  be   made,   900,   901. 
delivery,  what   necessary   to   support,   895,   S97. 
difference    between    and    gifts    inter    vivos,    894. 
differences    between    and    legacies,    894. 
essentials    of,    S91. 

evidence,  declarations    and    letters    of    the    donor,    916,    917. 
evidence,  declarations    of    the    donee,    when    admissiljle,    918. 
evidcnrc    siitlii-iiMit    to    e.-italilish,   915. 
form    of   words    necessary    to    accomplish,    891. 
illness    of    the    ilonor    may    he    considered    as    a    circumstance    to, 

determine  wlicthcr   tiie   j^itt   was   inter   vi\()i   or   causa   mortis, 

917. 
illness   suflicient    to    establish,    906,    907. 
insurance    jiolicies    are    sul)ject    to,    '.Ul. 
must  be  made  on   expectation  of  death,  905. 

nature    of   and    wlietiier   amount   to   gifts    or   testamentary   dispo- 
sitions,   ^'.t.'!. 
negotialde   instruments   are   subject    to,   ',)()S,   9()9. 
negotiable   instruments,   imlorseiiient    of   is   not   necessary   to,   910. 
negotiable  instruments  executed  by  tlie  donor,  909. 
possession    ot'    the    donee    must    be    continuous,    895. 
possession  taken   before  the  gift,  whether  will  support,   899.  OnO. 
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Olfts  Causa  Mortis,  property  which  is  subject  to,  90S. 
real    property    is    not    subject    to,    908. 
recovery    of    the    donor    defeats,    907. 
revocation    of,    913, 

revocation  of  by  recovery  from  illness,  904. 
revocation    of    by    subsequent    birth    of    a    child,    914. 
revocation    of    by    subsequent    change    of    ownership,    914, 
suicide,    gift    in    contemplation    of,    907. 
what  expectation  of  death  is  sufficient  to  support,  90(3. 
wills,    subsequent,    revocation    by,    913. 
witneoses   required   to   prove,   910.  ' 

GUARANTY. 

1.  GUARANTY — Continuing — Limit  of  Indebtedness — Sales  on 
Credit.— A  contract  of  guaranty  executed  by  directors  and  stock- 
holders in  a  corporation  reciting  that  they  desire  the  obligee  to  con- 
tinue to  sell  goods  to  their  corporation,  and  guarantee  "payment 
upon  demand  of  all  moneys,  debts,  obligations,  and  demands,  of 
whatever  nature  and  character,  now  due,  or  which  may  thereafter 
become  due,"  from  such  corporation  to  the  obligee,  is  not  limited 
to  the  indebtedness  then  existing,  but  covers  that  and  all  sales 
thereafter  made  to  the  corporation  b"'  the  obligee,  on  credit  in  the 
due  course  of  business.      (111.)      Mamerow  v.  National  Lead  Co.,  196. 

2.  GUARANTY — Continuing — Must  be  Reasonable  as  to  Time 
and  Amount. — If  a  contract  of  guaranty  is  continuing  or  unlimited,  as 
to  period  of  time  or  amount,  such  time  and  amount  must  be  rea- 
sonable under  the  circumstances  of  the  particular  case.  (111.) 
Mamerow  v.  National  Lead  Co.,   196. 

3.  GUARANTY — Continuing — Revocation. — A  contract  of  g\iar- 
anty  entered  into  to  induce  the  obligee  to  continue  to  sell  goods 
to  the  obligor  and  guaranteeing  payment  of  all  debts  now  due,  or 
which  may  thereafter  become  due  from  the  latter  to  the  former, 
may  be  revoked  or  withdrawn  at  any  time  upon  notice  to  the  ol)- 
ligee,  and  the  obligor's  liability  will  then  cover  only  such  indebtdl- 
iiess  on  sales  as  are  made  previous  to  such  notice.  (111.)  Mainer-iw 
V.  National  Lead  Co.,  19(>. 

4.  GUARANTY— Default  of  Principal— Notice.— Tf  a  contract  of 
guaranty  is  a  collateral  continuing  one,  the  yuaiaiitor  is  vntitleii 
to  reasonable  notice  of  the  default  of  tlie  principal  debtor,  but 
failure  of  the  obligee  to  give  such  notice  can  be  a\ailed  of  only  to 
the  extent  of  actual  loss  or  damage  suffered  by  the  guar;i:itor 
therefnun.      (HI.)      Mameiuw  v.  National  Lead 'Co..  \\>{>. 

5.  GUARANTY— Default  of  Principal— Burden  of  Proof.— Tf  a 
guarantor  seeks  to  relieve  himself  from  liability  uj'on  the  ground 
that  notice  of  the  default  of  the  jn-incipal  debtor  was  not  i^iven 
him  in  a  reasonable  time,  the  burden  of  proof  rests  ujion  liiiu  to 
show  failure  to  give  notice  and  consequent  injury  by  the  loss  of  tlo' 
whole  or  a  part  of  the  debt  for  which  he  stood  as  sav^-ty.  Sn 'li 
failure  to  give  notice  resulting  in  damage  is  matter  of  de!\nse. 
(111.)      Man  'TOW  V.  National  Lead  Co.,  190. 

6.  GUARANTY.— Notice  of  Default  of  Principal  Debtor  neod  jid 
be  given  by  the  obligee  in  a  contract  of  guaranty  to  tho  obligiir 
when  the  latter  has  notice  from  an  indepemlent  soun-.\  or  wlu're 
it  is  his  dutv  undci'  the  law  to  take  notice.  (Hi.)  Maiio'row  v.  Na- 
tional Lead  'Co.,   106. 

7.  GUARANTY —Directors  of  Corporation  a^s  Guarantors  WTien 
Chargeable   with   Notice. — Directors    of   a    corporation    as   guarantors 
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of  all  imlebtediiess  which  thoronfter  might  become  due  from  their 
corporatiou  to  the  obligee  iu  the  contract  of  guaranty  are  charge- 
abk'  with  notice  of  the  financial  condition  of  their  corporation,  the 
extent  of  the  indebtedness  under  their  contract,  and  of  the  default 
of  the  corporatiou.     (111.)     Munierow  v.  National  Lead  Co.,  196. 

GUARDIAN  AND  WAED. 

GUARDIAN  AND  WARD— Guardians '  Sales  must  be  Limited 
to  the  Title  or  Interest  of  Their  Wards.— Hence,  if  land  devised  to  a 
minor,  her  heirs,  or  assigns,  provided  she  reaches  the  age  of  twenty- 
une  years  or  leaves  issue,  is  sold  by  her  guardian  under  the  licenso 
of  the  i»robate  court,  the  title  of  the  purchaser  is  destroyed  by  her 
death  without  isMie  before  reaciiing  the  age  specihed.  (Ale.)  Bur- 
roughs V,  Cutter,  392. 

Sec  Principal  and  Surety. 
Note. 
Guardians'   Bonds,   subrogation   in   favor   of   sureties   on,   508. 

HABEAS  CORPUS. 

1.  HABEAS  CORPUS.— An  Error  in  the  Judgment  Under  Which 
a  Prisoner  is  Held  does  not  entitle  him  to  ho  discharged  on  ha])ea^ 
corpus,  unless  it  is  such  as  makes  the  judgment  void.  If  it  is 
merely  erroneous,  as  where  a  court  having  jurisdiction  has  given  a 
wrong  judgment,  the  party  aggrieved  can  obtain  relief  only  by  writ 
iif  error  or  other  process  of  rc\icw.      (Fla.)      Bronk  v.  State,  119. 

2.  HABEAS  CORPUS— Inquiry  into  the  Merits  Upon.— A  party 
in  custody  under  a  writ  of  ne  exeat  to  secure  alimony  is  not  en- 
titled to  be  discharged  on  habeas  corpus  on  the  ground  that  the 
pioofs  taken  show  that  the  complainant  is  not  entitled  to  alimony. 
This  is  a  proper  matter  for  decision  in  the  original  suit,  and  i-:niiuit 
be  incpurfil  into  nn  habeas  corpus.      (Fla.)      Bronk  v.  State,  119. 

3.  HABEAS  CORPUS— Collateral  Inciuiry.— If  a  prisoner  is  in 
custody  under  a  writ  of  ne  exeat  issued  in  a  suit  in  which  it  is 
alleged  that  he  is  a  resilient  of  the  state,  this  alleg.ition  presents  one 
of  the  issues  to  be  determined  in  tlie  action,  and  he  cannot  obtain  his 
rel<>ase  on  halieas  corpus  on  the  ground  that  such  allegation  is  not 
tr'.;i'.  The  adjudication  involverl  in  the  issuing  of  the  writ  and  the 
refusal  to  disclinrce  it.  thougii  only  in  limine  and  subject,  wyon 
further  investigation  in  the  same  proceeding,  to  be  differently  ad- 
judged, cannot  be  inquired  into  or  re\icwed  on  habeas  coi-pus. 
(I'la.)      Bronk  v.  State,  119. 

i.  HABEAS  CORPUS.— Release  from  Custody  Under  a  Writ  of 
Ne  Exeat  cannot  be  obtained  on  habeas  corpus  on  the  ground  that 
th<'  writ  could  not  issue  in  the  case  or  under  the  circumstances  umbr 
wi.j.'h  it  was  issued,  because  this  contention  is  in  the  natur*^  of  a 
ccllai'Tul  attai'k  iijirui  the  order  of  a  court  of  general  juri-dictinn. 
(  I'ia.)      I'.rouk   V.  State,  11!*. 

5.  HABEAS  CORPUS.  -Under  an  Allegation  that  the  Court 
Acted  Without  Jurisdiction  in  Issuing  Process  under  wliicii  tin; 
pii-  .tier  is  hold,  cdui'ts.  on  habeas  corpus,  will  go  far  enough  to  see 
wliether  ill  reality  this  lie  true,  and  also  whether  or  not  the  action 
of  the  C(]urt  is  illegal  to  the  extent  of  rendering  its  decision  entirely 
void,   and    ii'd    lueitdy   irre;;nlar.      (Fla.)      Bronk   v.   State,   119. 

HOMESTEAD. 

1.  A  HOMESTEAD  may  be  Claimed  in  Land  of  Which  the  Party 
is  in  Possession  Under  a  Contract  of  Purchase  or  any  other  equitable 
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title  as  well  as  if  lie  held  the  legal  title.     (Minn.)     Keith  v.  Albrecht, 
566. 

2.  HOMESTEAD,  Setting  Aside  Flats  as.— The  fact  that  the 
premises  claimed  as  a  homestead  consist  of  a  lot  and  a  building  there- 
on divided  into  three  flats,  each  intended  to  be  used,  and  used,  by  a 
separate  family,  does  prevent  the  whole  from  being  selected  or  set 
apart  as  a  homestead,  where  the  owner  himself  occupied  one  of  such 
fiats  as  a  home.     (Cal.)     Estate  of  Levy,  92. 

3.  HOMESTEAD. — Using  a  Building  Partly,  or  Even  Chiefly,  for 
Business  Purposes  or  Renting  Part  of  It  is  not  inconsistent  with 
the  right  of  homestead,  provided  it  is  the  bona  fide  residence  of  the 
family  of  the  owner.     (Cal.)     Estate  of  Levy,  92. 

4.  HOMESTEAD.  What  may  be  Selected  as. — Property  suitable 
for  residence  purposes  at  the  time  of  its  selection  by  the  court  and 
of  such  a  character  that  it  could  have  been  selected  during  the 
life  of  the  husband,  may  be  selected  and  set  apart  by  the  court 
after  his  death  as  a  homestead  for  his  wii.luw.  i^Cal.j  Estate  of 
Levy,  92. 

5.  HOMESTEAD,  Probate,  Value  of.— There  is  no  Limitation  of 
Value  in  the  case  of  a  probate  homestead.  The  court  may  set  aside 
such  property  regardless  of  value  as,  in  view  of  the  value  and 
condition  of  the  estate  may  seem  just  and  proper.  \\  liere  the  only 
premises  suitable  for  a  homestead  are  indivisible  an.l  uij  hoiiiestead 
can  be  given  to  the  family  unless  the  whole  of  such  premises  is 
given,  the  fact  that  they  are  valued  at  seven  thousai^l  live  hundred 
dollars  and  constitute  nearly  one-half  of  the  estate  tines  imt  impair 
the  homestead  right  in  the  absence  of  a  statutory  liuiitatitai  as  to 
its  value.     (Cal.)     Estate  of  Levy,  92.  I 

6.  HOMESTEAD— Vendor's  Lien.— If  tlie  wliole  of  a  traet  is 
subject  to  a  vendor's  lien,  and  part  of  it  is  a  homestead,  tlie  owner 
has  a  right  to  have  the  part  which  is  not  a  homestead  lirst  applied  to 
the  satisfaction  of  such  lien,  and  a  voluntary  conveyance  of  tlu> 
whole  tract  to  his  wife  is  not  a  fraud  as  against  his  creditors,  if  tl;e 
part  not  exempt  as  a  homestead  is  not  of  sulrieicut  value  to  siiU^tv 
such  lien.      (Minn.)     Keith  v.  Albrecht,  oiJO. 

7.  HOMESTEAD.— A  Mortgage  of  a  Homestead  Which  is  Ad- 
judged to  be  an  Act  of  Bankruptcy  is  nevertheless  enfori-e.ible  ngaitist 
creditors.      (Ky.)      Davis  v.  Feltinau  (.'.i..  2-^;i. 

8.  HOMESTEADS— Less  of  Family.— If  a  person  lias  ai-qnired  tho 
right  to  a  homestead  exemption  liy  tlie  oceujumcy  ef  land  with 
his  family,  the  loss  of  his  family  by  death  and  man-iai^e  does  not 
defeat  such  right.      (Ky.)      Davis    v.    Felti:::iu    L'n..   2^-:'. 

9.  HOMESTEAD— Existence  of  Two  at  the  Same  Time.— A  i.nrty 
cannot  have  two  homesteails  at  the  same  time.  T\\\>  n.le  luij'lies  to 
a  widow  who,  having  a  homestead,  marries  and  reiuo\es  with  Iier 
husband  to  his.      (Til.)      Kloss  v.  WvK./.aIek,  22n. 

10.  HOMESTEAD— Widow's  Abandonment  of  After  Her  Second 
Marriage. — If  a  wid^w  marries  and  removes  with  h'^r  liu'^i'::  n-i  to  Li-^ 
homestead.  <lie  thereby  irrevocaldy  aliandens  h'^"  Y'V^vi  '■:<  Ih'iim'- 
stead,  thou^^h  when  she  so  removes  she  lin-;  an  i!iti'!>i  i^iM  dt'  ii'tiini- 
ing  thereto  if  she  cannot  get  along  witii  leM-  ]i;:sl\-iiid.  II.  r  s  il.- 
sequent  abandenir.ent  of  her  hus]ian<l  and  hi-;  luniie  rai'"  it  ip\i\.'  Inr 
riglit  to  flaiin  her  former  int^i'i'st.      :I!1.)      Kl-w.;  \-.  A\'\  ".■,'.:i ;.]{.  I'J'. 

11.  HOMESTEAD  ABANDONTMENT.- One  Ceasing  to  Occupy  His 
Homestead,  with  an  Intention  to  Return  or  not,  deiKiiding  on  future 
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conditions  and  circnmstanccs,  loses  his  honipstoad  right.  (111.) 
Kloss  V.  Wylezalek,  220. 

12.  HOMESTEAD  —  Abandonment  of,  Effect  upon  Children's 
Eights. — The  abandonment  of  a  homestead  by  a  mother  who  is  a 
willow  terminates  her  children's  homestead  rights  in  the  same  prop- 
erty.     (111.)      Kloss  V.  Wylezalek,  220. 

See  Executors  and  Administrators,  C;  Fraudulent  Conveyances,  8-lOj 

Public  Lands,  6-9. 
Xote. 

Homesteads,    subrogation,    right    to    of    persons    discharging    claims 
against,   489. 

HUSBAND  AND  WIFE. 

1.  HUSBAND  AND  WIFE— Antenuptial  Agreements— Presump- 
tion.— If  a  man  possessed  of  a  competence,  by  an  antenuptial  agree- 
ment cuts  off  the  woman  he  is  about  to  and  does  marry,  without  any- 
thing for  her  support,  from  his  estate  after  his  death,  it  must  b& 
presumed  that  he  designedly  concealed  from  her  the  value  of  his 
estate  at  the  time  the  agreement  was  executed,  and  she  is  not  bound 
thereby  in  the  absence  of  other  proof.  (Pa.  St.)  AVaruer's  Estate, 
S04. 

2.  HUSBAND,  Support  of,  by  Wife.— If  from  Her  Separate 
property  a  wife  supports  her  husband  during  his  last  sickness,  upon 
a  promise  by  his  grandfather  to  make  a  provision  for  her  out  of 
his  estate,  the  agreement  may  be  made  the  basis  of  a  claim  against 
;he  estate  of  the  grandfather  upon  his  death.  (lud.  Ajip.)  Kobin- 
son  v.  Foust,  269. 

3.  MARRIED  WOMAN — Reformation  of  Conveyance  Executed 
by. — A  mortgage  executed  by  a  married  wotiinn  ami  lier  luisVtand 
in  the  form  prescribed  by  statute  may  Ije  reformed  in  f(|uity  so  as 
to  include  real  property  intended  to  be  embraced  therein,  but  oniittod 
therefrom   by   mistake.      (Kla.)      Herring   v.  Fitts,   lOS. 

See  Divorce;  Marriage;  Witnesses. 

IMPRISONMENT  FOR  DEBT. 

See  Divorce,  9. 

INDEPENDENT  CONTRACTOR. 

See  Master  and   Servant,   9-II. 

INDICTMENT. 

See  Larceny,  2. 

INHERITANCE  TAX. 

See  Taxation,  4,  5. 

INJUNCTIONS, 

1.     INJUNCTIONS    Against  Trespass    on  Real  Property    are  spar- 

ii'.'jlv  L'ranted.  atul  wlion  grnnteil  are  based  on  t!ie  tljeory  of  irrejiar- 
;,]],■  iiijiirv  i-c-i'Iiiiiji  t'rniu  the  ]>efuliar  chnracter  of  the  property 
r  ffo't'^'],  from  t'u'  f  rc(|iieiu' y  of  the  a^ts  r-dinplaiiir'il  of  amounting 
to   a   (;outiuuing  trespass,   or   from   the   insolvency   of   the    tort-feasor, 
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so  that  an  action  at  law  for  the  recovery  of  damages  would  be  in- 
adequate.    (Or.)     Moore  v.  Halliday,  724. 

2.  INJUNCTION,  Against  What  Trespasses  will  not  be  Granted. 
A  complaint  stating  that  defendant  at  divers  times,  too  numerous  to 
mention,  opened  the  inclosure  surrounding  plaintiff's  land,  cut  and 
removed  hay  and  grain  therefrom,  and  threatens  to  continue  such 
acts,  and  claims  the  right  so  to  do,  and  that  defendant  is  impecnnious 
and  unable  to  respond  in  damages,  does  not  disclose  a  cause  suffi- 
cient to  warrant  the  issuing  of  an  injunction  against  the  repetition 
of  such  trespass.      (Or.)     Moore  v.  Halliday,  724. 

3.  INJUNCTION  Against  Trespass  on  Real  Property.— The  In- 
solvency of  the  Defendant  will  not  justify  the  issuing  of  an  injunc- 
tion against  trespasses  on  real  property  where  the  acts  compbined 
of  do  not  constitute  irreparable  injuries,  (Or.)  Moore  v.  Halliday, 
724. 

FircoJating  Waters. 

4.  INJUNCTIONS  Involving  Eights  to  Percolating  Waters  will 
be  refused  if  the  complainant  has  stood  by  while  the  development 
was  made  for  public  use  and  has  suffered  it  to  proceed  at  large  ex- 
penditure to  successful  operation,  having  reasonable  cause  to  believe 
it  would  affect  his  own  water  supply.  (Cal.)  Katz  v.  Walkinshaw, 
35. 

5.  AN  INJUNCTION  Against  the  Use  of  Percolating  Waters 
Will  be  Denied  if  the  complainant  makes  no  use  of  the  water  on 
his   own   land  or  elsewhere.      (Cal.)     Katz   v.   Walkinshaw,   35. 

6.  PBELIMINARY  INJUNCTIONS  Involving  Rights  to  Per- 
colating Waters  must  be  granted,  if  at  all,  only  upon  the  clearcsi 
showing  that  there  is  immediate  danger  of  irreparable  and  substan- 
tial injury  and  that  the  diversion  complained  of  is  the  real  cause. 
(Cal.)     Katz  v.  Walkinshaw,  35. 

Practice. 

7.  INJUNCTIONS— Motion  to  Dissolve— Practice.— On  a  motion 
to  dissolve  an  injunction,  statements  of  fact  contained  in  a  sworn 
answer  must,  in  the  aliseuce  of  evidence,  be  taken  to  be  true.  (Va.) 
Hudson  v.  Barhain,  849. 

8.  INJUNCTIONS— Refns?il  to  Grant— Anpeal— Remedy.— Xo  ap- 
peal lies  from  an  order  refusing  an  injunction,  the  rornedy  in  sui'h 
case  being  an  application  to  the  supreme  court  to  grant  the  injunc- 
tion  rel'ubcd.      (Va.)      Hudson   v.   Uarliam.   SlSi. 

See  Nuisance,  3;  Trade  T'nions.  2;  Waste. 
Xote. 

Injunction  Against  Trespass  on  Real  Property,  nrtual  invasion  of 
the    jirijer;y    is     not     essential     to     support.     733. 

granting  becausi>  of  the  legal  disaliility  ol'  tlu'  complainant  to 
sue  at  law,  741. 

granting   because    of   the   nonrcsidence    of    the    trespasser,    74]. 

ground  for,  732,  733. 

inadequacy   of   legal   remedies   as   a   ground    for,    742. 

insolvency  of  the  trespasser  as   a  ground   for,   741. 

irreparable  injury  to  support  granting  of  need  not  be  i^rent  in 
amount,    736. 

irrejiarable    injury,    what    is    within    the    inonnin^    of,    7;'.o,    730. 

remedies    at    law,    when    regardcNl    as    inadequate,    742. 
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Injunction  Against  Trespass  on  Eeal  Property,  refusal  of  because  of 
injury  to,  or  ineouveuienco  of,  the  trespasser,  740. 

smallness  of   damage,  when  no  bar  to,  738,   739. 

to   prevent   acts   which    may   create   a   prescriptive   right,    733. 

to  prevent   lioating,    752. 

to  prevent    boring    for    oil    or    gas,    748. 

to  prevent    continuous    or    repeated    injuries,    736,    737, 

to  prevent    fishing    and    hunting,    751,    752. 

to  prevent    iuterferenee    with    church    property,    752. 

to  prevent   interference   with   fences   and   gates,   745. 

to  prevent    multiplicity    of   suits,    736,    737. 

to  prevent   repeated  flooding   of  lands,   738. 

to  prevent    the   building   of   walls,    745. 

to  prevent  the  construction  or  enlargement  of  ditches,  tun- 
nels,  etc.,   743. 

to  prevent  the  cutting  down  or  other  interference  with  trees, 
748-750. 

to  prevent  the    defacing   of   landmarks,   753. 

to  prevent   the  erection   of   structures,   743,   744. 

to  prevent  the    grazing    of    animals,    751. 

to   prevent  tlie   harvesting  or  removing  of  crops,   750,  751. 

to  prevent    the    laying    of    pipes,    736. 

to  prevent  the  laving  out  or  using  of  property  as  public  streets, 
744. 

to  prevent   the   making   of   excavations,   743. 

to  prevent    the    removal    of    earth    and    rocks,    747. 

to  prevent   the  removal   of  minerals,  oil,  or  gas,  747. 

to  prevent   the    removal   of   structures,    745. 

to  prevent    the    trimming    of    shade    trees,    736. 

to  prevent  the  use  of  roadways  across  plaintiff's  premises,   738. 

to  prevent   tlie  working  of   trees  for  turpentine,   750. 

where    damages    are    noniinnl    or   trivial,    735,    736,    738,    739. 

where    jiormanent    injury    to    property    will    result,    735. 

will  issue  whenever  tlicre  is  not  a  full  and  ndequate  reniedv  at 
law,    734. 

Injunction   Bonds,  subrogation   in   favor  of  sureties  on,   507. 

INNKEEPERS. 

1.  INNKEEPERS,  Who  are.— The  proprietor  of  an  establishment 
v.iio  advertises  and  represents  to  his  guests  that  he  is  keeping  a 
linte]  or  inn,  by  means  of  signs  upon  the  outsiile  of  the  building, 
]'0sts  notices  in  the  rooms  as  an  innkeeper,  and  advertises  that  tliere 
is  a  caf6  in  connection  with  his  sleeping  apartments,  cannot  avoid 
Ills  duties  and  responsibilities  as  innkeeper  by  showing  that  the  cafe 
in  tlie  same  Imilding  is  owned  and  dperati'd  by  oilier  persmis  and  that 
1:"  1i;!s  no  liand  in  its  manageincut.  (}ilinn.)  Jolinson  v.  Chadbouni 
I'  iiiii'ii^e  <'o.,  571. 

2.  INNKEEPERS  are  Prima  Facie  Liable  for  Goods  Lost  by  Fire, 
but  may  discharge  themselves  from  such  lialnlity  l)y  siiowing  tliat 
tlie  loss  liai>pened  from  an  irresist  il^le  fnrcc^  or  an  unavoidable  ac- 
cident, such  as  by  ttio  fire  orii;inating  uj)on  jireniises  over  which  tliev 
bad  no  conti'ol  and  witlnmt  fault  or  ne^rlifrence  on  their  ]iai't. 
(Minn.")       .Toliiisou    v.   ''hadbimrn    I'^inance    Cn.,    571. 

3.  INNKEEPERS— Burden  of  Proof.— Where  jreods  of  a  ixvo^t 
arc  lost  by  fire  while  in  the  inn,  the  burden  of  proof  is  not   on   liiin 
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to  show  that    the    innkeeper    was    negligent.     (Minn.)     Johnson    v. 
<Jhadbourn  Finance  Co.,  571. 

Kote. 

Innkeepers,   actions   against    for   loss   of   goods,    nature    of,   600. 

boarders,  liability  of  to  for  loss  of  goods,  CUU. 

burden  of  proof  of  cause  of  loss  of  goods  of  guest,  oSU. 

contributory    negligence    of    guests   as    a    bar    to    their    recovery 
against,  595. 

contributory  negligence   of   guests  in  failing  to   lock   doors,   597. 

contributory  negligence   of   guests,   into:acatiou   may   aiuouut    to, 
598. 

damages,  measure  of  in  actions  against  for  loss  of  guest's  goods, 
6U0. 

deposit  of  goods  with,  when  must  be  made,  593,  594. 

fire  is  not  within  the  meaning  of  the  phrase  '"irresistible  super- 
human   cause,"    583. 

fire,  when  not  liable  for  goods  of  guests  lost  by,  582,  5S3. 

guests,  goods  of  left  in  yards  and   outhouses,  5^5. 

guests,  goods   of,   when   may  be   deemed   infra   hospitium,   585. 

guests  of,  diiference  between  and  boarders,  583,  584. 

guests  of,  who  are,  583. 

illegal  acts  of  guests,  when  will  not  relieve  innkeepers  from  lia- 
bility,  598. 

insurers,  liability   of,   when   that   of,   578. 

insurers,    reason   for   holding   them    lialdc   as,    578,   579. 

liability  of,   cases   holding    that    it   is   not   that    of   insurers,   579. 

liability  of,  eases  holding  they  may  relieve  themselves  by  show- 
ing the  cause  of  the  loss  of  the  goods,  580,  581. 

liability  of,   construction   of   statutes   limiting,   591. 

liability  of,  contributory  negligence  of  guest  as  a  defense  to,  595. 

liability  of,  does  not   commence  until  the  relation  of  innkeeper 
and  guest  is  established,  583. 

liability    of   for   animals   belonging   to    their   guests,    580. 

liaV)ility    of,    for    animals    of    guests    put    to    pasture,    586. 

liability  of,  for  goods  of  guests  after  their  departure,  586.  587. 

liability  of,    for    goods    of    guests    after    their    departure    where 
compensation  is  received  for  keeping  such  goods,  588. 

liability  of  for  goods  of  guests  leaving,  intending  to  return,  588. 

liability  of,  for  goods  of  guests,  when  terminates.  587. 

liability  of,  for  goods   received  by  porters  at   railway   stations, 
584. 

liability  of,   for  loss   of  goods  by   deterioration,   581. 

liability  of,   for  loss   of  goods   by   fire,   582. 

lialiility  of,  for  moneys  of  their  guests,  590. 

lia]>i''tv  of,  for  watches  of  guests  not  deposited  with  them,  593, 
594. 

linlilitv  of,  is  not  dependent  on  their  fault  or  nesrlpct,  579. 

liability   of,    notices    limiting,   wliat    sufficient,    592. 

liability  of,  notices  limiting,  where   must  be   posted,  592. 

liability    of,    power    to    make     regulations    limiting,    591. 

liabilitv  of,  statutes  limiting,  591. 

liability  of,  to  what  goods  of  guests  extends.  589. 

liabilitv   uf,  what  jewels  must  be  deposited  with  them  to  create, 
593. 

liability  of,  when  that  of  insurers,  573. 

liability  of,  where  guests  take   exclusive  control  of  their  goods, 
599. 
Am.    St.    Rep.,    Vol.    99— 6S 


1074  Index. 

Innkeepers,  relation   of  innkeeper  and  guest,  when  commences,  583, 
5S4. 
restaurant-keepers,  difference    between  liability    of  and  tliat    of 
innkeepers,  601. 

INSOLVENCY. 

See  Assignment  for  Creditors. 

INSTRUCTIONS. 

See  Trial. 

INSURANCE. 

Foreign  Corporations. 

1.  FOREIGN  CORPORATIONS— Insurance  Companies— Service 
of  Process. — If  a  foreign  insurance  company  consents,  upon  coming 
into  the  state  to  do  business,  that  service  of  process  on  the  state 
insurance  coinii.issiouer  shall  be  valid  service  on  such  company,  such 
consent  extends  to  any  action  relating  to  any  business  done  by  the 
company  while  in  the  state,  although  it  withdraws  therefrom  prior 
to  the  bringing  of  the  action.  (Kv.;  Germauia  Ins.  Co.  v.  Ashby, 
295. 

la.  FOREIGN  CORPORATIONS— Insurance  Companies— Service 
of  Process. — If  a  foreign  insurance  company  consents,  upon  coming 
into  the  state  to  do  business,  that  service  of  process  upon  the  state 
insurance  commissioner  shall  be  valid  service  upon  such  company, 
such  consent  to  service  is  not  limited  to  the  time  when  the  conT- 
pauy  is  soliciting  business  within  the  state,  but  extends  to  all  busi- 
ness done  while  there,  and  so  long  as  a  policy  issued  by  it  remains 
in  force,  or  loss  thereunder  remains  unsatisfied,  such  consent  to 
service  is  binding  on  tlie  company.  (Ky.)  Germania  Ins.  Co.  v. 
Ashby,  2^5. 

Fire  Iiisunince. 

2.  INSURANCE—  Sole  Ownerslip.— Deed  of  Trust  on  insnro,]  por- 
sonal  property  is  not  an  estate  in  or  title  to  property,  within  tlie 
meaning  of  a  provision  in  the  policy  tliat,  if  the  interest  of  tlie 
insured  be  other  than  an  unconditional  or  sole  ownership,  the  policy 
shall  be  void.  Such  trust  deed  constitutes  a  mere  lien  upou  the 
property,  which  may  be  discharged  at  any  time  by  the  payment  of 
the  amount  secured  thereby.     (Va.)      Union  Assur.  8oc.  v.  Anils,  923. 

2a.  INSURANCE — Undisclosed  Encumbrance. — If  an  insurance 
company  elects  to  issue  its  policy  without  any  application,  or  with- 
out any  representation  by  the  insured  as  to  the  title  to  the  property 
to  be  insured  it  cannot  complain  after  loss  has  ensued,  that  tlie  in- 
terest of  the  insured  was  not  correctly  stated,  or  tliat  an  existing 
encumbrance  was  not  disclosed,  altliough  the  policy  ]irovi(U^s  tliat  if 
the  subject  of  insurance  is  personal  property,  the  policy  shall  be- 
come void,  if  the  property  be  or  become  encumbered  by  a  chattel 
mortgage.      (\'a.)      I'nion    Assur.    Hoc.   v.   Nails,   923. 

3.  INSURANCE— Mistake  as  to  Title. — Tf  a  person  builds  upon 
the  right  of  wav  of  a  railroad  company  upon  condition  that  the 
company  shall  not  be  liable  for  the  loss  of  the  building  by  fire, 
the  builder  still  has  an  insurable  interest  in  the  buildingj,  and  an 
insurance  company  wliicli  li;is  issued  a  policy  thereon,  and  has  paid 
for  its  loss,  cnnnnt  recover  tlie  money  paid,  upon  the  ground  that 
the   insured    misrepresented    his   t;;'.c,   that   the   insurer   was   in    igno- 
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ranee  of  such  condition,  and  that  it  paid  the  insurance  under  a 
mistake  of  fact.  (Ky.)  Greenwich  Ins.  Co.  v.  Louisville  etc.  K.  ii. 
Co.,  ol3. 

4.  INSURANCE — Notice  to  Agent  is  Notice  to  Insurer — State  of 
Title. — Notice  to  the  insurance  agent  that  the  insured  had  only 
a  bond  for  title  is  notice  to  the  insurer  of  the  state  of  the  title, 
and  estops  it  from  setting  up  that  the  insured  falsely  stated  an 
ownership  in  fee.     (Ky.)     (jlerniauia  Ins.  Co.  v.  Ashby,  295. 

5.  INSURANCE -Knowledge  of  Agent — Iron-safe  Clause.— An 
agreement  by  the  insured  under  a  clause  in  his  policy  to  keep  an 
iron  safe  and  to  keep  his  books  therein  is  not  binding,  when  the 
agent  soliciting  the  insurance  knows  that  there  is  no  such  safe  kept 
on  the  premises,  and  there  is  no  consideration  shown  for  such 
agreement.     (Ky.)     Gerniania  Ins.  Co,  v.  Ashby,  2i)3. 

6.  INSURANCE— Valued  Policies.— Under  Kentucky  statutes  all 
insurance  policies  covering  real  estate  are  valued  policies,  and  the 
value  placed  in  the  policy  on  which  premium  is  paid  is  the  value 
to  be  paid  in  case  of  loss  notwithstanding  a  clause  in  the  policy  to 
the  contrary.      (Ky.)     Germania  Ins.  Co.  v.  Asliby,  1^95. 

7.  INSURANCE — Condition  Against  Liability  for  Loss.— If  a 
railroad  company  grants  to  another  permission  to  build  on  its  right 
of  way  on  condition  that  it  shall  not  be  liable  for  loss  by  fire  caused 
by  its  locomotives,  such  condition  is  valid,  and  neitlier  the  owner 
of  the  building  nor  an  insurance  company  whieli  has  paid  for  its 
loss  by  fire  can  recover  from  such  railroad  company,  in  the  alisence 
of  wanton  or  willful  ne<,fligence  on  its  part.  (Ky.)  Greenwich  Ins. 
Co.  v.  Lcuiisvilte  etc.  R.  R.  Co.,  313. 

8.  INSURANCE— Proof  of  Loss.— Denial  that  "sufficient"  proofs 
of  loss  W'ere  furnished  is  not  a  denial  that  the  insuied  furnished 
proof  of  loss.     (Ky.)     Germania  Ins.  Co.  v.  Ashby,  295. 

9.  INSURANCE— Waiver  of  Proof  of  Loss.— Denial  of  liability 
for  loss  under  a  policy  of  insurance  is  a  waiver  of  proof  of  loss.' 
(Ky.)     Germania  Ins.  Co.  v.  Ashby,  295. 

Appraisciiirnt  of  Ln.^n. 

10.  FIRE  INSURANCE— Misconduct  of  Appraiser.— When  the 
amount  of  a  loss  is  submitted  to  ap])rais(>ment,  an  np]iraisor  is  nut 
the  agent  of  the  party  nominating  him,  so  that  he  can,  without  the 
co-operation  or  connivance  of  tiiat  party,  deprive  him  of  the  fruits 
of  his  insurance  by  inaction  or  bad  faith.  (^Id.)  Connecticut  Fire 
Ins.  Co.  V.  Cohen,  445. 

11.  FIRE  INSURANCE— Misconduct  of  Appraiser.— The  fact  that 

an  apprnisPTuent  of  tlie  amount  of  loss  is  (l<'l'c;it'M|  l)y  tlie  appraiser 
nominated  l)y  the  insured,  does  not  necessarily  bar  liis  right  to  sue  on 
the  policy;  it  is  sufficient  to  such  riglit  tlint  tho  failure  of  the  ap- 
praisement was  witliout  fault  on  the  part  of  the  insured,  and  for  that 
purpose  it  is  unnecessary  to  ascertain  that  the  insurer  w;is  tlio  cause 
of  the  failure.     (Md.)     Connecticut  Fire  Ins.  Co.  v.  Cohen,  445. 

Life  and  Accident  Insurance. 

See  Benefit  Sof^lety. 

12.  INSURANCE — Insurable  Interest. -A  wnmau  lins  nn  in«!ur:ib>. 
interest  in  t1ie  life  of  tlie  man  whom  she  is  under  rontract  to  marry. 
(Wis.)      Opitz  V.  Karel,  1004. 
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13.  INSURANCE,  LIFE— Action  to  Recover— Judgment.— If,  the 
donee  of  a  life  iusuiance  policy  brings  an  action  against  the  personal) 
representative  of  the  insured  named  as  beueliciury  to  recover  the 
limd,  anil  there  is  nothing  to  show  that  such  representative  is  guilty 
of  bad  faith  in  defending  the  action,  a  personal  judgment  against 
him  for  interest,  costs,  and  disbursements  in  the  action  is  error. 
These  muit  be  paid  out  of  the  estate.      (Wis.)      Opitz  v.  Karel,  100 i. 

14.  INSURANCE,  LIFE— Proof  of  Death— Reasonable  Time.— If 
a  life  insurance  policy  requires  proof  of  death  to  be  furnished  vvitlun 
two  months  thereof,  in  ih'fauit  of  which  all  claiiiis  under  the  jiolirv 
shall  be  forfeited,  such  requirement  is  a  condition  subsequent,  and  is 
complied  with  by  a  submission  of  proof  of  death  within  a  reasonable 
time  after  Ivnuwledge  thereof,  and  of  the  existence  of  the  poiicy, 
under  all  the  circumstances  of  the  particular  case.  (Utah)  Munz  v. 
Standard   Lit'e  etc.  Ins.  Co.,  SoO. 

15.  INSURANCE,  Life— Notice  of  Accident  and  Proof  of  Death. 
Although  a  life  insurance  policy  provides  that  the  insurer  must  be 
given  notice  of  the  accident  to,  and  proof  of  the  death  of,  the  in- 
sured within  u  specified  time  thereafter,  or  the  policy  will  be  for- 
feited, yet  a  beneficiary  who  is  in  ignorance  of  such  death,  and  the 
existence  of  the  jiolicy  complies  with  such  conditions,  if  within  a 
reasonable  time  after  obtaining  knowledge  of  such  death  and  the 
existence  of  the  policy,  he  gives  the  insurer  notice  of  the  accilent 
and  proof  of  the  death.  (Utah)  Munz  v.  Standard  Life  etc.  Ins. 
Co.,  S30. 

IG.  INSURANCE,  Life— Burden  of  Proof. — If  the  insurer  insists 
that  a  life  insurance  policy  was  avoided  by  a  breach  of  its  con- 
ditions, the  burden  of  proof  to  establish  tliat  pro])Osition  is  always 
upon  the  insurer  and  never  shifts.  (HI.)  Supreme  Tent  Knights  of 
Maccabees  v.  Stensland,  337. 

17.  INSURANCE,  Life— Contradiction  of  Proof  of  Death- 
Equitable  Estoppel. — Tf  the  widow  and  beneficiary,  with  no  inten- 
tion to  defraud  or  mislead,  signs  and  swears  to  a  proof  of  tlic 
death  of  the  insured  containing  a  statement  of  the,  cause  thereof, 
she  is  not,  from  this  fact  alone,  equitably  estopped  from  contra- 
dicting on  the  trial  such  statement  as  to  the  cause  of  death.  (HI.) 
Supreme  Tent  Kni^rhts  of  Maccabees   v.   Stensland,    \'M. 

18.  INSURANCE — Expert  Evidence  as  to  Cause  of  Death. — A 
physician  who  ha.s  witnessed  a  number  of  cases  of  hanging,  or  who 
is  informed  on  the  subject  of  strangulation  from  rea<ling  medical 
works,  is  competent  to  give  his  opinion  as  a  witness,  from  the  facts 
in  evidence,  as  to  wliether  the  dentli  of  an  insured  person  was  caused 
by  strangulation.  (HI.)  Supreme  Tent  Knights  of  Maccabees  v. 
Stensland,  137. 

19.  INSURANCE,  Life  — Contradiction  of  Proof  of  Cause  of 
Death. — Sworn  statements  in  the  ])roof  of  the  cause  of  death  of 
an  insured  may  be  contradicted  on  the  trial,  unless  the  usual  ele- 
ments of  equitable  estop])el  are  presi'nt,  without  first  showing  that 
such  statements  were  made  by  mistake  or  produced  by  fraud.  (HI.) 
Supreme  Tent  Knights  of  Maccabees  v.  Stensland,  137. 

Gift  and  Tranxfrr  of  Poliri/. 

20.  INSURANCE,  LIFE— Waiver  of  Objection  to  Transfer.— Tf  an 

insurance  company  has  paiil  the  ])roceeds  of  a  life  j)olicy  into  court 
for  the  lawful  owner,  it  lias  waived  any  objection  it  might  have 
to    any    transfer    of    the    policy    by    the    insured    in    his   lifetime,    and 
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such  objection  is  not  available  to  the  personal  representative  of 
the  deceased  or  other  person  interested  in  his  estate.  (Wis.)  Opitz 
V,  Karel,  1004. 

21.  INSUBANCE,  Life— Gift  of  Policy.— If  a  life  insurance  pol- 
icy, payable  to  the  personal  representatives  of  the  iiisiiri'd,  merely 
provides  tliat  if  assigned,  the  assignment  must  be  in  writing,  and 
that  the  company  shall  not  be  required  to  notice  such  assi^nnu-ut  \ui- 
til  the  original  or  a  duplicate  thereof  is  filed  in  the  home  office, 
the  company  assuming  no  responsibility  for  its  validity,  such  ]'Olicy 
may  be  the  subject  of  a  parol  gift  inter  vivos,  without  notice  to  the 
insurance  company  and  to  the  exclusion  of  the  beneficiaries  named  in 
tJie  policy.      (Wis.)      Opitz  v.  Karel,  1004. 

22.  INSUHANCE,  Life — Gift  of  Policy.— If  an  insured  has  power 
to  transfer  the  policy  on  his  life  under  the  law  ancj  the  ternis  of 
rne  contract,  he  may  dispose  of  it  by  gift,  and  when  such  transfer 
meets  the  requirements  of  the  law  relating  to  gifts  the  title  to  the 
fund  at  its  maturity  is  vested  in  the  donee.  (Wis.)  Opitz  v.  Karel, 
1004. 

23.  INSURANCE,  Life— Gift  of  Policy.— When  a  gift  of  a  life 
insurance  policy  is  consummated,  the  donee's  rights  and  interests 
become  absolute,  and  all  possibility  of  a  devolution  of  benefits  un- 
der the  policy  to  the  personal  representatives  of  the  insured  named 
J 11  the  pulicy  as  beneficiaries  is  at  an  end  (Wis.)  Opitz  v.  Karel, 
1004. 

Note. 

Insurance,   subrogation   in   favor   of  insurers,   504. 

INTOXICATING  LIQUORS. 

1.  CONSTITUTIONAL  LAW— Sale  of    Intoxicating  Liquor.— The 

regulation  of  the  sale  of  intoxicating  liquor  is  wholly  within  the 
police  power  of  the  state  to  be  exercised  iu  such  manner  as  it  deems 
proper,  as  such  sale  is  not  one  of  the  privileges  or  iimaunities  nf 
citizenship  guaranteed  by  constitutional  provisions.  (Va.)  Council 
of  Farmville  v.  Walker,  S70. 

2.  INTOXICATING  LIQUORS— Sale  of— Delegation  of  PoUce 
Power  to  Municipality. — The  state  may  delegate  it-;  ].o!ice  ]iower  to 
regulate  the  sale  of  intoxicating  liquors  to  a  inunicij'ality,  and  may 
authorize  it  to  establish  a  dispensary  for  the  sale  thciiMif.  although 
in  so  doing  it  may  render  necessary  t!io  exj>eni!itnrr  oi'  ihoney  and 
ultiniatelv  tlie  imposition  of  a  tax.  (Va.)  ('imncil  of  Farmville  v. 
Walker.  S70. 

3.  INTOXICATING  LIQUORS,  Sale  of.^PuI  lie  mr>ney  may  be 
lawfully  exj)ended  in  the  regulation  and  control  of  the  sale  of  in- 
toxicating liquors.      (Va.)      Council  of  Farmville  v.  Walker,  S70. 

Note. 

Intoxicating  Liquors,  regulating  the  sale  of  is  within  the  police  power 
of  the  states,  878. 

JOINT  TORT-FEASORS. 

See  Principal  and  Agent. 
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JUDGMENT. 

In  Grnrral. 

1.  JUDGMENT,  Merger,  Effect  of.— Where  a  precedent  lia- 
bility is  made  the  basis  of  a  final  money  judgment  the  rights  of  the 
l)artie3  are  merged  therein.  Hence,  such  judgment  may  be  discharged 
by  proceedings  in  bankruptcy,  though  the  cause  of  action  out  of 
■which  it  arose  was  not  sulgect  to  such  discharge.  (Minn.)  McKit- 
trick  V.  Cahoon,  606. 

2.  JUDGMENT  Against  Deceased  Persons. — A  judgment  of  a 
court  of  goner.il  jurisdiction  rendered  against  a  defendant  after 
service  of  process,  but  before  judgment,  is  not  void  but  voidable 
only.  It  is  valid  until  set  aside  in  a  direct  proceeding  for  that  pur- 
])ose  and  cannot  be  collaterally  attacked.  (Va.)  Kolnuett  v. 
Mitchell,  928. 

3.  JUDGMENTS— Affirmance  in  Part.— In  an  action  by  a  city 
to  recover  independently  of  each  other  distinct  parcels  of  land, 
being  portions  of  different  streets  and  alleys,  the  judgment  may  bo 
affirmed  in  so  far  as  it  is  correct,  and  reversed  in  other  respects. 
(111.)      Village  of  Lee  v.  Harris.  176. 

4.  JUDGMENTS— Indefinite.— If  all  appropriators  of  water  are 
bcf  ire  tlie  court  asking  that  their  respective  rights  be  determined, 
and  such  rights  are  capable  of  ascertainment,  a  decree,  based  upon 
indefinite  findings,  which  does  not  determine  the  essential  rights  of 
all  the  parties,  and  leaves  a  material  part  of  the  controversy  un-le- 
icrmined,  cannot  be  upheld  on  appeal.  (Nov.)  Walsh  v.  Wallace, 
692. 

5.  VOIDABLE  JUDGMENTS  Until  Set  Aside  in  a  proper  pro- 
ceeding for  the  purpose,  ])ossi'ss  all  the  aft i-ibut rs  of  wilid  Jiidg- 
ments  and  cannot  be  collaterally  attacked.  (Va.)  EoLinctt  v. 
Mitchell,  92S. 

lies  Judicata. 

See  Ejectment,  4-6. 

6.  RES  JUDICATA-  Judgment  Foreclosing  a  Lien,  Wlien  Evi- 
dence in  an  Action  for  Removing  the  Property  from  the  State  and 

Rendering  It  Impossible  of  Identification. —  if,  duriug  the  pendency 
of  a  suit  to  foreclose  an  alleged  lien  oa  personal  projierty  consist  iiig 
of  logs,  they  ari'  removed  from  the  state  and  manufactured  into 
bmilier  by  one  not  n  party  to  tlie  suit,  and  judgment  is  subse(|n(Mi(  ly 
cntiTcd  i'or  the  plaintiff,  he  mny  afterward  nmintain  an  iiciimi  in 
the  stnle  to  which  the  jirojierly  has  been  rc^nioved  to  I'ccoxoc  the 
'la!iiai,res  sustained  liv  him  liy  the  violation  of  a  statute  of  the  state 
V,  here  tlie  suit  was  peiidint,^  in  effcctinjr  sucli  renio\al  .•ind  reiolcring 
t'lc  property  impossible  of  ident  ific;it  inn.  ;ind  sue]:  jinlyniiMit  is  ad- 
Uiissible  against  the  defendant  in  such  lo-tion  to  estnlilisli  tlie  cxi'^t- 
rnce  of  such  lien  and  to  show  thnt  tlie  jjhiintifl'  w;is  damaged  by  such 
removal.      (Or.)      Bergman   v.   Ininan,   771. 

7.  JUDGMENTS  -Res  Judicata  Joint  Tort-f*ea.sors.— Tf  n  city 
;ind  a  propertv  owner  are  sued  jnintlv  for  injurv  restiltiii!;:  fiorii  ;iii 
improjier  use  of  a  street,  and  judgmr'nt  is  remlei-e  1  in  f:i\or  of  -nrh 
owner  on  his  plen  of  thi^  stritnte  of  lim  itnt  ions.  ;nid  n^rninst  the  citv, 
and  the  citv  then  brings  nn  acticm  neninst  such  owner  to  i-ecover  the 
ri'nniint  it  lia';  been  compelled  f  n  p;iy  under  tlie  judgment,  the  yiiii]i- 
ertv  owner  is  Tiot  estoppei]  from  showincj  thej-ein  tlmt  the  injury 
han[>ene,l  throiifrli  no  fault  of  his,  nor  is  the  ipiestion  of  his  iiltinmte 
liabilit.v  res  jndicnta  by  reason  of  the  jiulgment  against  the  city. 
(Va.)      City  of  IMchinoud  v.  Sitterding,  S79. 
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8.  JUDGMENTS — Res  Judicata. — A  judgment,  to  be  evidence 
against  a  party  in  another  suit  upon  a  different  cause  of  action, 
must  be  rendered  in  a  proceeding  between  the  same  parties  or  their 
privies,  and  the  point  must  be  involved  in  both  cases,  and  must  have 
been  determined  upon  its  merits  in  the  first  action,  (Va.)  City  of 
Eichmond  v.  Sitterding,  879. 

9.  EES  JUDICATA, — Where  there  are  Two  Issues  in  a  Case  upon 
Either  of  Which  tTie  Judgment  may  Rest,  one  goin-  to  the  merits  and 
the  other  not,  its  disposition  will  generally  be  considered  as  resting 
on  the  latter,  the  merits  remaining  unadjudicated,  unless  the  judg- 
ment appears  to  have  been  on  the  merits.  (Or.)  Hoover  v.  King, 
754. 

10.  EES  JUDICATA. — A  Judgment  Dismissing  the  Complaint  in 
an  Action  at  Law  is  unknown  to  the  laws  of  Oregon,  and  does  not 
necessarily  determine  any  of  the  issues  involved.  It  is  at  most  a 
mere  judgment  of  nonsuit.      (Or.)      Hoover  v.  King,  754. 

11.  RES  JUDICATA.— The  Recovery  by  Defendant  of  His  Costs 
does  not  constitute  a  bar  or  estoppel,  unless  there  appears  to  have 
been  a  judgment  on  the  merits  of  the  question  in  dispute  between 
the  parties  to  an  action  of   ejectment.      (Or.)      Hoover   v.   King,   754. 

12.  RES  JUDICATA.— Parol  Evidence  Is  Admissible  to  show  what 
was  involved  in  the  issues  made  in  a  trespass  suit  and  what  actually 
came  into  question  upon  the  trial  for  the  purpose  of  proving  that 
the  title  or  the  boundaries  was  the  question  tried  and  determined 
therein.     (111.)     Hersehbach  v.  Cohen.  233.  ' 

13.  RES  JUDICATA. — A  Judgment  in  Favor  of  the  Defendant  in 
an  Action  of  Trespass  quare  clausuni  fregit  wherein  the  defense 
liberum  tenementum  was  pleaded  is  conclusive  against  plaintiff's 
title  in  a  subsequent  action  of  ejectment,  if,  in  the  first  action,  the 
question  tried  was  the  title  of  the  property  or  its  boundaries.  (111.) 
Hersehbach  v.  Cohen,  233. 

14.  RES  JUDICATA The  Term  "Parties"    Includes    those  who 

are  directly  interested  in  the  suliject  matter  of  the  suit,  knew  .>f  its 
pendency,  and  had  the  right  to  control  and  direct  or  defend  it.  (!Md.) 
('(lurtney  v.  William  Knabe   &   Co.   IMt'g.   ('r>.,  45G. 

15.  RES  JUDICATA. — If  in  Replevin  the  Pleas  of  non  cepit  ami 
jiroperty  in  another  are  interposed,  a  judgment  for  the  def<Mid:'.iit 
which  does  not  order  a  return  of  the  proj)erty.  does  not  estoo  tlie 
parties  in  a  subsequent  suit  from  questioning  tlie  title  of  sudi  de- 
fendant.     (Md.)      ('ourtney  v.  William  Knabe  ic  <_'o.  Mfg. "Co.,  456. 

16.  RES  JUDICATA.— A  Judgment  Denyins  the  Right  to  Fore- 
close a  Mortgage  against  a  eorjioration  on  tln'  gi-ound  tliat  its  exe- 
cution was  not  authorized  or  ratifici]  in  t!ie  manner  jirescribed 
by  statute  is  not  an  adjudication  that  the  plaintiff  is  not  entitled 
to  enforce  the  promissory  note  to  secure  wliich  the  mortgage  pur- 
ports to  lie  given.  Hence,  an  action  mav  subspfpiently  be  niaiu- 
t-i'-cd  on  su(di  note.  (Cal.)  Curlin  v.  Salmon  Eiver  etc.  Miu.  Co., 
75. 

CoUdl'V'il  Attack. 

17.  COLLATERAL  ATTACK,  What  is.— Where  a  Court,  in  ar^cord- 
nnce  with  an  agreement  and  settlement  between  tlie  p.-irtics,  decrees 
that  a  trust  be  closed  and  terminated,  a  suit  by  one  of  tluMu  to  hav'^ 
so  much  of  the  judgment  vacated  as  declares  thi'  tni-^t  terminated, 
is  a  collateral  atraek.     (Ind.  App.)     Sponeer  v.  Spencer,  200. 
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18.  COLIiATERAIi  ATTACK,  What  is.— When  a  Statutory 
Method  is  pursued  for  the  purpose  of  avoiding  or  correcting  a  judg- 
ment, the  attack  upon  the  judgment  is  direct;  but  when  the  same 
result  is  sought  in  some  manner  not  provided  by  law,  the  attack  is 
collateral.     (Ind.   App.)     Spencer  v.  Spencer,  260. 

19.  COLLATERAL  ATTACK,  When  may  he  Made. — In  case  of  a 
collateral  attack,  it  must  be  made  to  appear  that  the  jud^^ment  was 
rendered  without  jurisdiction,  and  is  void.  (Ind.  App.)  Spencer  v. 
Spencer,  260. 

20.  COLLATERAL  ATTACK  upon  Erroneous  Judgment.— If  a 
judgment  is  not  void,  it  is  not  subject  to  collateral  attack,  however 
•erroneous  it  may  be.     (Ind.  App.)      Spencer  v.  Spencer,  260, 

See  Setoff  and  Counterclaim. 

JUDICIAL  SALE. 

See   Executions;   Executors   and   Administrators,   6',  7;    Guardian   and 

Ward. 

Note. 

Judicial  Sales,  constitutional  law,  statutes  changing  the   amount  re- 
quired to  redeem  from,  26-31. 
void,  subrogation  in  favor  of  purchasers  at,  528,  529, 

JURISDICTION. 

See  Courts. 

JURY  TRIAL. 

See   Contempt,   12;   Trial. 

LARCENY. 

1.  LARCENY,  Wliether  Joint  or  Several  Crime. — The  Stealing  of 
the  Property  of  Different  Persons  at  the  same  time  and  place,  and 
by  the  same  act,  may  be  prosecuted,  at  the  pleasure  of  the  state, 
:is  one  offense  or  several  distinct  offenses.     (Xev.)     State  v.  Douglas, 

CSS. 

2.  LARCENY. — An  Indictment  chnrging  the  defendant,  at  the 
same  time  and  place,  with  having  stolen  the  pro])erty  of  different 
persons,  charges  but  one  larceny,  one  act  or  offense,  and  is  sufiicient, 
anil  not  open  to  attack  as  being  duplicitous,  reqnirincr  tlie  !<tnte  to 
I  Ici-t    on   which   count   it  will     prosecute.      (Xev.)      State    v.   Douglas, 

LIBEL  AND  SLANDER. 

1.  THE  LIBERTY  of  the  Press  Means  tliat  nnvone  cnn  pnblisii 
anytliiiig  ho  ])loasf'S,  but  lie  is  liable  for  tlie  ;n)ns('  (if  this  lil-erty; 
it'  he  does  this  by  scandalizing  the  courts  of  his  country,  he  is  lia- 
ble  to  be  jiiinished   ff)r  cnnteiiipt.      (Mo.)      State  v.   SliepluM-d.   G24. 

2.  LIBERTY  OF  THE  PRESS.— Newspapers  have  no  Greater 
Privilege  llian  tlio  nrdinary  citizen;  tliev  liave  11io  iit,dit  to  iiulilish 
tiie  truth,  lint  no  riglit  to  publish  falsehood  to  tlie  injury  of  otliers. 
(yh>.)      State   v.    PheplH>nl.   (i21. 

3.  FREEDOM  OF  SPEECH.— Criticism  and  Defamation  distin- 
giii-liril.      (Mn.)      State   V.   Slu  [.herd.   624. 

4.  FREEDOM  OF  SPEECH.-  Everyone  may  Speak.  Write,  nr 
ji;;!  lir-li   wliat   he   will,   but   is    responsible  for   the   abuse   of   thu  priv- 
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ilegej  courts  cannot  prevent  a  man  telling  an  untruth  about  another, 
but  their  power  is  limited  to  punishing  him  if  he  does  so.  (Mo  ) 
State  V.  Shepherd,  624. 

LIBERTY  OF  PEESS. 

See  Libel  and  Slander. 

LIENS. 

See  Equity;  Mortgages;  Juugnients,  6. 

LIMITATION  OF  ACTIONS. 

In  General. 

1.  LIMITATION  OF  ACTIONS— Construction  of  Statute.— The 
■words  "when  a  cause  of  action  has  arisen,"  as  used  in  a  statute 
of  limitations,  should  be  construed  as  meaning  when  jurisdiction 
exists  in  the  courts  of  a  state  to  adjudicate  between  the  parties  upon 
the  particular  cause  of  action,  if  properly  invoked,  or,  in  other 
words,  when  the  plaintiff  has  the  right  to  sue  upon  the  particular 
cause  of  action,  without  regard  to  the  place  where  it  had  its  origin. 
(Nev.)     Lewis   v.  Hyams,  677. 

2.  LIMITATION  OF  ACTIONS— Concealment,  What  is  not.— 
Neither  the  ignorance  of  a  person  of  his  right  to  bring  an  action, 
nor  the  mere  silence  of  the  person  liable  to  the  action,  prevents  the 
running  of  the  statute  of  limitations.  (Ind.  App.)  State  v.  Walters, 
244. 

3.  LIMITATION  OF  ACTION  Against  a  Recorder  for  Negli- 
gence.— If  a  recorder  registers  a  mortgage  so  that  the  record  does 
not  constitute  notice,  neither  he  nor  the  mortgagee  becoming  aware 
of  the  error  until  after  the  execution  of  a  second  mortgage,  a  cause 
of  action  accrues  against  him  at  the  time  of  the  erroneous  registra- 
tion.    (Ind.  App.)      State  v.  Walters,  244. 

4.  LIMITATION  OF  ACTIONS— Estates  of  Decedents.— A  decree 
for  an  account  of  debts  against  the  estate  of  a  deceased  person  in 
a  suit  brought  by  one  creditor  stops  the  running  of  the  statute  of 
limitations  against  the  rdaims  of  all  creditors  whose  denuiuds  are 
asserted  in   that   suit.      (Va.)      Eobinett   v.   Mitchell,  928. 

Constitutional  Law. 

5.  CONSTITUTIONAL  LAW— Statute  of  Limitations.— A  stntute 
providing  that  persons  claiming  under  tnx  deeds  who  have  ]iaiil  all 
taxes  for  the  period  of  twenty  years  after  the  recording  of  such 
flecils,  and  have  held  such  adverse,  continuous,  exclusiv(^  and  peaceabb^ 
possession  during  that  time  as  comports  with  tlu^  ordinai'y  manage- 
ment of  wild  lands  shall  not  lie  subjeet  to  any  aetion  to  reeeviM-  such 
lands  bv  any  person  who  during  such  time  has  not  paid  anv  of  sueli 
taxes  or  done  any  other  act  indieative  of  ownership,  is  eiMistitutional. 
(^le.)      Soper  v.  Tjawrence  Brothers  To.,  .'597. 

6.  CONSTITUTIONAL  LAW— Statute  of  Limitations  Having  a 
Retroactive  Operation. — Statutes  of  limitation  affecting  existing 
rights  are  not  unconstitutional  if  a  reasonable  tinic  is  .uixen  for  tho 
commen^-ement  of  an  ad  ion  liefoi-e  the  bar  takes  eH'oet.  (Me.) 
Soper  V.  Lawrence  Brothers    Co.,    397. 

Conflict  of  Jjiirs. 

7.  CONFLICT  OF  LAWS  -Limitation  of  Actions.-  -y  a  partner- 
ship   note   is    executed    in    one    state    by    a    partner    resident    therein, 
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while  anotber  partner  is  a  resident  of  another  state,  a  right  of  ac- 
tion, in  default  of  i:)aymeut,  as  against  the  latter,  accrues  in  the 
state  of  his  residence,  and  if  the  right  of  action  becomes  barred 
iu  such  state  by  the  statute  of  limitations,  such  bar  is  effective  and 
conclusive  against  the  holder  of  the  note  in  a  third  state,  (^'ov.) 
Lewis  V.  Ilyams,  677. 

8.  CONFLICT  OF  LAWS— Statute  of  Limitations.— If  the  maker 
and  payee  of  a  note  reside  out  of  the  state  when  tiie  note  becomes 
due,  and  the  cause  of  action  accrues  in  another  state  while  the 
maker  continues  to  reside  iu  another  state,  until,  by  the  laws  thereof, 
an  action  on  the  note  is  barred  by  limitation,  such  action  is  also 
barred  in  a  state  whose  statute  provides  that  "when  a  cause  of 
action  has  arisen  in  any  other  state,  and  by  the  laws  thereof,  an 
action  there  cftnnot  be  maintained  by  reason  of  lapse  of  time,  no 
action  shall  be  maintained  in  this  state.  (Nev.)  Lewis  v.  llvanis, 
€77. 

9.  CONFLICT  OF  LAWS— Limitations  of  Actions.— Under  the 
statute  of  a  state  providing  that  when  an  action  arising  in  another 
state  is  barred  therein  by  limitation,  no  action  thereon  shall  be 
brought  in  this  state  except  by  a  citizen  thereof  who  has  held 
the  cause  of  action  from  the  time  it  accrued,  a  citizen  of 
such  state  who  holds  a  note  on  which  a  right  of  action  has 
I'een  so  barred,  "out  who  has  not  held  it  from  the  time  the  cause 
of  action  accrue.!,  is  precluded  from  maintaining  an  actitui  thereon. 
CScy.)     Li:wis  V.  Hyams,  677. 

10.  LIMITATIONS,  STATUTE  OF,  in  Actions  for  Doing  Acts  For- 
bidden by  the  Statutes  of  Another  State. — In  an  action  for  removing 
logs  from  anotlier  state,  and  rendering  their  identification  impossible, 
contrary  to  the  provisions  of  its  statutes,  the  cause  of  action  is 
necessarily  based  on  the  acts  done  within  that  state,  and  the  statute 
of  limitations  commences  to  run  at  siu'h  removal,  and  is  not  sus- 
pended by  any  act  ilone  in  tlie  state  wherein  the  action  was  brought. 
(Or.)      Bergman  v.  Inman,  771. 

J'lrading. 

11.  PLEADING  DEFENSES  Statute  of  Limitations.— The  stat- 
ute of  limitations  is  nut  an  uuconsiionable  defense,  and  its  allowance 
liv  amended  pleading  is  not  to  be  discriniiiiatcil  against.  (Wash.) 
Thomas  v.  i'rii-c,  Odl. 

12.  PLEADINGS  Amendment— Statute  of  Limitations.  -  Tt  is  not 
error  to  permit  at  tlie  trial  an  amendment  pleading  the  statute  of 
limitations,  if  tlie  (hd'endant  is  not  surprised  thereliv,  and  makes  no 
application  for  a  ennt  iiiuanee  of  tlie  case.  (^Wiish.)  'i'homas  v. 
Trice.  Om. 

13.  LIMITATIONS,  STATUTE  OF.  Pleading,  when  It  Applies  to 
a  Part  Only  of  a  Cause  of  Action. — Tf  tlie  statute  of  limitnt  ioii«  is 
]ileaded  to  a  wliole  cinise  of  actbiu,  mid  it  aiipenrs  eii  ilie  tri;il  tlmt 
the  plea  is  good  ns  to  snme  only  of  the  items  for  wlii(di  pJaintifV  s>Md<s 
to  recover  siirh  plea  is  not  bad  because  interjiose,!  to  the  whole  cause 
<jl   action.      (Ov.)      I'.ertrman  v.  Inman,  771. 

See  Adverse  l'uss''~'^iMii ;   Siilirogation,  3;   Wills,   1-1-17. 

LIQUORS. 

See  Intoxicating  Liquors. 
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LIS  PENDENS. 

1.  LIS  PENDENS. — A  Purchaser  of  Personal  Property  During 
Litigation  Respecting  the  Title  or  the  Validity  of  a  Lien  Thereon 

takes  the  proi)erty  subject  to  the  rights  of  the  phiiiitiff  as  settled  by 
Ihe  final  decree  or  judgment  of  the  court.  (Or.)  Bergman  v.  Inmaii, 
771. 

2.  LIS  PENDENS.— The  Removal  of  Personal  Property  from  the 
State  Pending  a  Suit  to  Foreclose  an  Alleged  Lien  Thereon  does  not 
render  the  judgment  in  such  state  incompetent  evidence  in  an  action 
in  the  state  to  which  the  property  was  removed  to  prove  the  existence 
of  the  lien  at  the  time  of  removal.     (Or.)     Bergman  v.  Inman,  771. 

MALICE. 

MALICE,  in  a  Legal  Sense,  means  a  wrongful  act  done  in- 
tentionally, without  just  cause  or  excuse,  or,  in  other  words,  the 
willful  vi'jlation  of  a  known  right.  (HI.)  Luudou  Liuarautee  etc. 
Co,  V.  Horn,  185. 

MARRIAGE. 

1.  MARRIAGE— Validity  of  Presumed.— If  both  parties  are 
married  in  the  honest  belief,  founded  on  an  apparently  good  reason, 
that  they  are  capable  of  entering  into  the  marriage  contract,  when 
in  fact  one  of  them  is  not,  and  they  continue  to  cohabit  as  man 
and  wife  after  the  removal  of  the  impediment  to  their  lawful  uninn, 
the  law  presumes  a  common-law  marriage.      (111.)      Laud  v.  Land.  171. 

2.  MARRIAGE— When  Valid.— If  both  parties  are  married  in 
good  faith,  in  ignorance  of  the  fact  that  the  wife's  decree  of  di- 
vorce, recently  granted,  has  not  been  recorded,  the  marriage  is 
valid  where  the  parties  continue  to  cohabit  as  husband  and  wife 
after  the  decree  of  divorce  has  been  entered  and  recorded.  (111.) 
Land  v.  Land.  171. 

3.  HUSBAND  AND  WIFE— Agreement  to  Dissolve  Marriage. — 
Either  husband  or  wife,  or  liotli.  may  violate  the  tenii';  and  oViliiza- 
tions  of  the  marriage  contract,  but  neither  nor  both  conddued 
can  rescind  or  modify  it  except  as  jir(niiied  hy  law.  ^-Utahj  Pal- 
mer v.  Palmer,  820. 

MARRIED  WOMEN. 

See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

Constfifiifional  Law. 

1.  CONSTITUTIONAL  LAW— Statutes  Denying  Right  of  Setoff 
as  Against  Employers. — A  statute  denyinLr  to  employcis  the  ri-ht  of 
setoff  or  of  counterclaim  in  actions  l)n'UL^lit  by  theji-  employes  to 
recover  for  wages,  but  exempting  from  its  pro\isj(ins  the  Imi-^iikvs 
of  farmers  or  farm  laborers  and  servants,  is  unconsi  it  nt  ioiml  in 
discriminating  against  eijiployers  who  are  not  farmers.  The  ]iin\-i- 
sion  resper-ting  them  cannot  l)e  disregarded  for  tln^  piii]io-;e  of  sus- 
taining  ihe  statute.      (111.)      Keljyville   Coal   Co.    v.    H.-irrier.   -^I'l. 

2.  CONSTITUTIONAL  LAW— Rights  of  Laborers. -A  constitu- 
tional right  to  the  free  use  of  his  hands  is  the  worlor.ni '->  ]o-o|iert\-, 
and  the  right  of  thus  acquiring  property  is  his  inlier<nt.  indof(\isiMe 
right  to  exereise  whi<di  he  must  have  the  uiiiestriri  ed  ])rivilego  of 
working  for  such  employer,  and  at  such  wages  as  he  cleKwe-;.  This 
is   a   right    of  which   the   legislature    cannot   de^irive    hiui — one    which 
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the  law  of  no  trades  union  can  take  from  him,  and  one  which  it  is 
tho  bonnden  duty  of  the  courts  to  protect.  (Pa.  St.)  Erduiau  v, 
Mitr-hell,  783. 

Disrltarffe  of  Servant. 

3.  MASTER  AND  SERVANT— Liability  for  Procuring  Discharge 
of  Servant. — If  an  employer's  guaranty  contract  provides  for  its 
caucellation  only  upon  notice,  a  threat  by  the  guarantor  to  imme- 
diately cancel  such  contract  unless  the  employer  discharges  a  cer- 
tain employ^  at  once,  is  a  threat  to  do  a  legal  wrong,  which  renders 
the  guarantor  liable  to  the  servant  in  case  he  is  thus  discharged 
from  his  employment.  (HI.)  London  Guarantee  etc.  Co.  v.  Horn, 
ISo. 

4.  MASTER  AND  SERVANT— Liability  for  Procuring  Discharge 
of  Servant. — If  a  third  person  induces  an  employer  to  discharge 
his  employ^,  who  is  working  under  a  contract,  terminable  at  will, 
but  which  may  continue  indefinitely,  except  for  such  ijiterference, 
and  the  only  motive  moving  such  third  person  is  a  desire  to  injure 
the  employ^  and  to  benefit  himself  at  the  latter  "s  expense  by  com- 
pelling him  to  surrender  an  alleged  cause  of  action  not  depending 
upon  and  not  connected  with  the  continuance  of  such  employment, 
and  for  the  satisfaction  of  which  such  third  party  is  liable,  in  whole 
or  in  part,  he  is  liable  to  the  emplo^^e  for  thus  proruring  his  dis- 
charge.    (111.)     London  Guarantee  etc.  Co.  v.  Horn,  1S5. 

ypgl'Kjence  of  Scrrant. 

See  Druggists. 

5.  MASTER    AND    SERVANT— Negligence— Evidence.— Tf    it    is 

sought  to  charge  a  master  with  his  servant's  noj^li^eiue  in  a  par- 
ticular instance,  evidence  that  the  latter  was  car<'1'ul.  sober,  and 
painstaking  generally  is  not  admissible,  in  the  absence  of  evidence 
to  the  contrary.      (Ky.)      Stuith   v.  Middletnn,   30S. 

6.  MASTER  AND  SERVANT— Liability  for  Gross  Negligence.— 
A  mnster.  -whether  a  private  indi\i<lnal  or  a  co'r]Hiration,  is  liable 
in  punitive  damages  for  the  gross  negligence  of  a  servant  committed 
in  the   line  td'  his  employment.     (Ky.)     Smith  v.  iliddletou,  SOS. 

yic(  -liriiiripal  (Dxl  FrUoir-srrrfuit. 

7.  MASTER  AND  SERVANT— Vice-principal  or  Fellow-servant, 
When  a  Question  for  the  Jury. — Whether  a  skii)-li(iss  was.  at  tlietimo 
I  f  an  accident  due  to  liis  negligence,  acting  as  a  vice-jiriiir-ijial  or  a 
fidlow-servant  is  a  question  for  the  .iury,  if  there  is  evidmre"  tend- 
ino-  to  show  that  it  was  liis  cnstnrn  to  assume  ofiieral  flinr;^e  of  the 
i:.(-n  and  diM:'rt  their  movements  in  a  general  way  while  in  the  -<hift, 
iin-liidiii^-  tlie  method  and  manner  of  going  out  of  the  mine.  (^linn.) 
IJfiihind  v.  * 'iiiiiiiioddre  ^lin.   Co.,  oui. 

}ii(h  jkikJi  lit  Coulnirtor. 

8.  INDEPENDENT  CONTRACTOR.— A'  general  contractor  and 
bri'-klayer  eni]il<'ye.l  to  do  all  tlie  brick  work  on  a  lioiise.  wlio  enipi<iys 
and  pays  for  all  lalior  necessary  to  the  fulfdlinent  of  liis  eontrar-t, 
an.l  exercises  entire  supervision  over  that  part  of  the  work  and  over 
his  employes,  is  a  general  and  independent  c(>ntractnr,  altlmuoli  the 
ewiier  of  the  house  is  a  carpenter  and  has  the  car|ienter  work  done 
1  y   hi<   own    (Miijilnycs.      (Va.)      Richmond   v.   Sitterding.   '^I'.K 

n.  INTEGLIGENCE  OF  INDEPENDENT  CONTRACTOR— Liabil- 
ity of  Owner. — If  a   property   owner  employs  a  careful,  skillful  and 
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competent  builrler  or  contractor  to  erect  a  buikling  for  him,  and 
surrenders  possession  of  the  premises  for  that  purpose,  he  is  not  liable 
for  an  injury  occurring  to  a  stranger  by  the  negligence  or  default  of 
such  contractor  or  his  immediate  employes  engaged  in  doing  the  work. 
(Va.)      Richmond   v.    Sittording,   879. 

10.  NEGLIGENCE  OF  INDEPENDENT  CONTRACTOR— Liabil- 
ity of  Owner— Dangerous  Work.— The  building  of  a  house  on  a  lot 
abutting  upon  a  public  street  is  not  inherently  and  necessarily  dan- 
gerous, nor  does  'Inngor  and  hazard  necessarily  attend  its  erection, 
so  as  to  make  the  prosecution  of  the  work  unlawful,  and  the  lot 
owner  personally  liable  for  the  negligence  of  an  independent  con- 
tractor employed  to  do  the  work.  (Va.)  Richmond  v.  Sitterding, 
&79. 

MECHANIC'S  LIEN. 

See  Mortgages,  2. 

MERCANTILE  AGENCY. 

See  Sales,  2. 

MERGER. 

See  Estates;  Judgment,  1. 

Note. 

Merger   of  an   estate   at  wiU  in  an  estate  for  years,   153. 
of  an  estate  for  years    in  an  estate  for  life,  153. 
of  an  estate  in  dower  in  an  estate  in  fee,  156. 
of  a   life   estate   in   an   equitable   title,   156. 
of  a  life  estate    in  a  remainder  or  reversion,  153,   154. 
of  a  life  estate    in  a  remainder,  when  does  not  take  place.  154, 

155. 
of  a  mongage    in  the  fee,   160. 
of  a   mortgage    in   the   fee,   does  not   take   place  convrary   to   the 

intention   or  interest  of  the   parties,   162. 
of  a  mortgage,  when  does  not  take  place,  161. 
of    equal    estates,    153. 
of  equitable  estates,  158. 
of  estates,  conditions  essential  to,  153. 
of  estates,  defined,  153. 

of  estates,   does  not  take  place  in   eq\iity  contrary  to   the  inten- 
tion  or  interests  of  the  parties,  15S,   159. 
of  estates,   relief  from,  in  equity,  158. 
of  estates,  rule  in  equity,  respecting,  158,  159. 
of  estates,   rule   of  law  respecting,   153. 
of  estates,  when   not   favored   in   equity,   158. 
of  legal   anil  trust   estates,   157. 
of   mortg-Tge   an  1    the   legal   estate,   where   tlinre   are    intorvpning 

eneumljrances,   168,   169. 
of  mortgage,    by  a  purchase  at  an  execution  or  iudiiinl  s;il<\  1*'>6. 
of  mortgage,  bv  the  purchase  of  the  equitv  of  redoinyition.   Iti.'V 

166. 
of    mortgage,    in    the    legal    estate,    cannot    take    pla<^(^    after    the 

assigiimont  of  the  mortgage,  167. 
of  mortgages,  bv  the  assignment   of  several  to  the  same  person, 

168. 
of  one  estate  of  years,  in  another,  153. 


1086  Index. 

MILK  INSPECTION. 

See  Municipal  Corporations. 


In  General. 


MINES  AND  MINERALS. 


1.  MINES    AND    MINING— Location    T)y   Government    Officer.— 

The  United  States  statute  prohibiting  officers,  clerks  and  employes 
in  the  general  land  office  from  purchasing  or  acquiring  public  lands, 
includes  deputy  United  States  mineral  surveyors  while  such  officers, 
and  the  locating  of  a  mining  claim  by  such  an  officer  is  void,  and 
he  cau  convey  no  rights  therein.      (Utah)      Lavagnino  v.  Uhlig,  isUS. 

2.  MINES  AND  MINING— Adverse  Claims— Presumption.— Un- 
der a  statute  providing  that  it  shall  be  "assumed"  that  there  is  no 
adverse  claim  to  mineral  for  whicli  apjilication  lias  been  filed,  unless 
filed  within  sixty  days,  during  which  notice  of  such  application  is 
required  to  be  published,  it  must  be  conelus^ely  presumed  that  one 
who  fails  to  file  an  adverse  claim  within  such  prescribed  time  has 
no   such   claim.     (Utah)     Lavagnino   v.   Uhlig,   SOS. 

3.  MINES  AND  MINING— Object  of  Adverse  Proceedings.— A 
statute  providing  that  an  adverse  claimant  to  a  mining  claim  may 
institute  proceedings  to  determine  tlie  right  of  possession  to  the 
claim,  does  not  authorize  a  determination  of  the  rights  of  the  con- 
testants to  a  patent,  but  only  the  right  of  possession  of  the  dis- 
]puted   claim.      (Utah)      La\'aguino   v.   Uhlig,  SOS. 

4.  MINES  AND  MINING— Adverse  Proceedings.— Ulaintiff  in  an 
action  to  determine  the  right  of  possession  of  a  disputed  mining 
claim,  who  fails  to  show  any  right  to  the  claim,  becomes  a  stranger 
to  the  title  and  cannot  avail  himself  of  the  rights  of  a  third  party, 
who  has  failed  to  file  an  adverse  claim  witliiu  the  time  prest-ribed 
by  statute.     (Utah)     Lavagnino  v,  Uhlig,  SUS. 

Stittiite  of  Liniitntions. 

5.  MINES  AND  MINING— Nature  of  Claim— Limitations.— "Nfin- 
ing  claims  are  real  property.  They  pass  by  deed  and  are  subject  to 
till'  operation  of  the  statute  of  limitations.  (Utah)  Lavagnino  v. 
Uhlig,  SOS. 

6.  MINES  AND  MINING— Statute  of  Limitations.— A  person 
who  fails  to  Institute  an  action  to  recover  possession  of  a  mining 
claim  witliin  seven  years  after  adverse  possession  by  anotlier  is 
barred  from  maintaining  such  action  by  the  statute  of  limitations. 
(Utah)      Lavagnino  v.  Uiilig,  808. 

Xote. 

Mistake    of  law  or  of  fact,  subrogation   on  account   of,  ."17,  518. 

MORTGAGES. 

1.  A  CONVEYANCE  Absolute  in  Form,  but  Intended  to  Secure 
the  Payment  of  Debts  Due  to  the  Grantee  is  ;i  mortgage,  and,  sub- 
ject thereto,  the  title  of  the  grantor  is  affected  by  the  lien  of  a 
juilgment  subsequently  entered  against  him.  (Cal.)  Hooker  v. 
])urr,  17. 

2.  LIENS — Rights  of  Holder  of  Mortgage  Lien  as  Against  Me- 
chanic's Lien. — If  a  mechanic's  lien  is  recorded  against  projierty  on 
Wiii'h  tbero  is  a  prior  deed  of  trust,  the  trust  creditor  has  the  bene- 
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lit  of  his  lien  upon  the  land  only  to  the  extent  of  its  value,  exclusive 
of  the  buildings,  or  structures  placed  thereon  since  his  lien  was  cre- 
ated, and  the  value  of  the  land  is  to  be  ascertained  by  the  court, 
either  by  itself  or  through  a  couiniissioner  at  the  time  that  the  liens 
are  enforced.  The  prior  encumbrancer,  as  to  the  sura  so  fixed,  is  to 
be  preferred  on  the  distribution  of  the  proceeds  of  the  sale,  but  this 
amount  is  all  he  can  obtain  until  the  mechanic's  lien  is  satisfied. 
(Va.)     Hudson  v.  Berham,  849. 

3.  NOTICE  to  Mortgagee  by  Recitals  in  His  Mortgage. — Where 
a  mortgage  of  two  parcels  of  land  recites  that  they  are  subject  to 
another  mortgage,  giving  its  date  and  the  name  of  the  mortgagee, 
but  one  of  such  parcels  has  by  mistake  been  omitted  from  the  mort- 
gage referred  to,  the  second  mortgagee  cannot  resist  the  reforma- 
tion of  the  first  mortgage  so  as  to  include  the  omitted  parcel.  (Fla.) 
Herring  v.  Fitz,  108. 

See  Corporations,  5;  Estates;    Homestead,  7;   Husband  and  Wife,  3; 
Judgment,  16;  Eailroads,  1;  Waste. 

Note. 

Mortgages,   conveyance  by   mortgagee,   when   operates   as   an   assign- 
ment  of  "the   debt,   160. 
conveyauce  to  the  mortgagee,  Avhen  does  not  discharge  the  debt, 

161. 
merger  of,  in  the  legal  est^itc,   160-170. 
on  after-acquired  property.     See  Kailwaj's. 

MUNICIPAL  CORPORATIONS. 

In  General. 

1.  MUNICTT'^L  CORPORATIONS.— The  Charter  of  the  city  of 
St.  Louis,  adopted  by  the  voters  therein  pursuant  to  the  constitution 
of  the  state,  has  all  the  force  and  effect  of  a  charter  which  emanates 
from  the  general  assembly.     (Mo.)     St.  Louis  v.  Fischer,  614. 

2.  MUNICIPAL  CORPORATIONS— Railroad  Switches  in  Street 
— Private  Use. — A  city  council  has  no  delegated  power  to  grant  a 
franchise  which  will  burden  tlie  streets  of  a  nuinicipality  with  a 
switch-track  to  be  operated  l)y  a  steam  railway  exclusively  for 
the  convenience  and  private  use  of  a  private  corporation  to  the  det- 
riment of  the  citizens  residing  on  such  street  and  damage  to  their 
property  almttino  thereon,  (I'tah)  Ceregliiiio  v.  Oregon  Short 
Line  E.  R.  Co.,  843. 

3.  MUNICIPAL  CORPORATIONS— Power  to  Grant  Street  Fran- 
chises.— Tf  the  statute  provides  that  the  power  of  a  city  council  to 
grant  franchises  to  railway  companies  to  maintain  tracks  in  a  street 
can  lie  exercised  only  by  ordinance,  resolution,  or  by-law  duly  ]iassed 
and  enacted,  a  resolution  conferring  such  right,  to  be  valid  and  ef- 
fective, must  be  passed  in  accordance  with  all  the  formalities  pro- 
vided by  law.  (Utah)  Ceregiiino  v.  Oregon  Short  Line  E.  H.  Co., 
843. 

4.  MUNICIPAL  CORPORATIONS— Liability  for  Acts  of  Offi- 
cers.— If  a  damnging  act  or  the  neglect  of  n  city  officer  arises  in  tlie 
execution  of  a  duty  which  is  for  the  exclusive  benefit  of  the  city,  it 
is  liable,  liut  if  such  duty,  in  whole  or  in  part,  is  one  inijinsod  ni^on 
the  citv  as  a  public  instrumentality  of  the  state,  it  is  not  liable. 
(Wash.)      Simpson    v.    Whntrnni,    OH  I. 

5.  MUNICIPAL  CORPORATIONS-^  Liability  Under  Void  Ordi- 
nance.— A  municipal  corporation  is  not  liable  for  the  nets  of  its 
officers  in  arresting  and  prosecuting  a  ])crson  under  a  void  ordinance 
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undertaking  to  impose  a  license  fee  for  the  benefit  of  the  city  and 
enacted  under  apparent  authority  of  a  statute.  In  such  case,  the 
damage  arises  in  the  performance  of  a  duty  imposed  upon  the  city 

as     a    public    instrumentality    of     the    state.     (Wash.)     fiimpsou    v. 

Whatcomb,  951. 

Purchase  and  Use  of  Outside  Lands. 

6.  MUNICIPAL  CORPORATIONS— Power  to  Purchase  and  Use 
Outside  Lands. — A  city  having  express  authority  to  improve  its 
streets  and  to  purchase  such  real  estate  as  is  reasonably  necessary 
or  convenient  for  the  city's  use,  has  power  to  purchase  real  estate 
outside  its  corporate  limits  convenient  for  use  in  obtaining  a  supply 
of  crushed  rock  to  be  used  upon  the  city  streets.  (Wis.)  Schneider 
V.  Menasha,  99G. 

7.  MUNICIPAL  CORPORATIONS— Pnwer  Outside  of  Limits.— 
Under  general  charter  powers  a  city  may  do  business  outside  its 
boundaries  so  far  as  is  reasonably  necessary  to  carry  out  the  ex- 
press powers  granted  to  it.     (Wis.)     Schneider   v.   Menasha,   996.    ' 

8.  MUNICIPAL  CORPORATIONS— Purchase  of  Outside  Lands- 
Business  Purposes — Governmental  Power. — A  municipal  corporation 
may  take  and  hold  land  convenient  and  accessible  for  its  busim'ss 
use  and  purposes,  although  such  land  lies  outside  its  corporate  lim- 
its, and  its  charter  confers  no  express  authority  to  own  land  out- 
side its  limits.  But  the  city  cannot  exercise  its  sovereignty  over 
it,  though  it  can  exercise  all  the  rights  and  powers  pertaining  to 
ownership.      (Wis.)      Schneider   v.    Menasha,   99U. 

9.  MUNICIPAL  CORPORATIONS— Powers.— A  municipality  has 
no  right  to  exercise  sovereign  or  governmental  authority  over  prop- 
erty owned  by  it  and  acquired  for  business  purposes  outside  its  cor- 
porate  limits.      (Wis.)      Schneider   v.   r^Icnasha,   990. 

10.  MUNICIPAL  CORPORATIONS— Power  to  Purchase  Outside 
Lands — Remoteness  of  Property. — In  determining  whether  corporate 
authority  has  been  exceeded  in  purchasing  outside  lands  for  busi- 
ness purposes  by  reason  of  the  distance  from  the  city  limits  the  act 
in  question  reaches,  that  question  must  be  solved  by  an  appeal  to 
reason,  keeping  in  mind  that  municipalities  in  business  matters  are 
governed  by  very  much  the  same  rules  as  private  corporations,  and 
are  to  be  given  a  wide  range  without  being  held  guilty  of  an  abuse 
of  power.  If,  however,  the  agents  of  the  city  go  so  far  from  its 
boundary  to  obtain  land  for  its  use,  that  the  element  of  convenience 
is  no  longer  apparent,  there  is  such  an  abuse  of  authority  as  to 
render  the  act  void.     (Wis.)      Schneider  v.  Menasha,  996. 

Dairy  and  Milk  Reuiilatinns. 

11.  CONSTITUTIONAL  LAW— Delegation  of  Police  Power.— The 
police  power  of  the  state  may  be  delegated  to  a  municipal  corpora- 
tion to  enable  it  to  enact  reasonable  ordinances  to  secure  to  its 
inhabitants  pure  and  unadulterated  milk.  (Va.)  ^'orfolk  v.  Flyuii, 
918.  , 

12.  MUNICIPAL  CORPORATIONS— Milk  Inspection  Ordinances. 
A  municipal  ordinance  requiring  the  inspection  of  all  milk  sold  witliin 
The  city  limits,  and  provirlintr  tiiat  venders  tlicrcof  shall  pay  a 
license  fee,  is  not  extraterritorial  in  its  effect,  nor  void  as  affecting 
persons  beyond  the  city  limits,  when  it  only  touches  those  who  come 
within  tlic  limits  of  the  city  to  dispose  of  their  milk.  (Va.)  Nor- 
folk V.  Flynn,  918. 
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13.  MUNICIPAL  CORPOEATIONS— Milk  Inspection  Ordinances. 
A   municipal   ordinance   requiring   the   payment    of   a   license   fee   by 

milk  vemKM-s  to  |)ay  tiie  sjiuiy  ;ui<i  r\:|ioiisos  of  ;i  milk  insDector,  is 
not  in  conflict  with  a  statute  forbidding  a  municipality  to  impose 
any  tax,  fine,  or  penalty  on  persons  selling  their  own  farm  or  domestic 
products  in  the  city.  Charges  thus  imposed  are  in  no  sense  a  tax, 
fine  or  penalty,  but  a  legitimate  fee  charged  for  services  rendered. 
(V'a.)     jNiorfolk  v.  i  lyuu,  91:5. 

14.  POLICE  POWEEr— Dairies,  Right  of  City  to  Prohibit.— Where 
express  authority  is  conferred  upon  a  city  to  prohibit,  remove,  and 
regulate  cow-stables  and  dairies  "within  prescribed  limits,"  it  may 
make  the  prohibited  area  coextensive  with  the  city  limits.  (Mo.) 
St.  Louis  V.  Fischer,  614. 

15.  POLICE  POWER — Dairies,  Regulating  Their  Location. — An 
ordinance  ileelaring  that  no  diary  or  cow-stable  shall  be  established 
or  mai-tained  within  the  limits  of  the  city  without  permission  from 
the  iimnicipal  assembly  by  ordinance,  is  not  invalid  as  empowering 
the  assembly  to  discriminate  against  one  man  and  favor  anothco", 
or  as  contravening  the  fourteenth  ajuendmeut.  (Mo.)  St.  Louis  v. 
Pischer,  614. 

16.  POLICE  POWER — Dairies. — If  an  Ordinance  Forbids  dairies 
to  be  established  without  permission  from  the  municipal  assembly, 
the  fact  that  prior  to  the  enactu.ent  of  the  ordinance  premises  had 
V'cen  used,  but  subsequently  were  abandoned,  as  a  dairy,  does  not 
authorize  a  person  to  establish  a  new  dairy  thereon  without  per- 
mission.     (Mo.)     St.  Louis  V.  Fischer,  614. 

Streets. 

17.  MUNICIPAL  CORPORATIONS.— Bicycles  and  Their  Use  upon 
the  streets  of  a  city  are  proper  subjects  for  police  regulation  in  the 
interest  of  the  public  safety  and  welfare.  (Wash.)  Simpson  v. 
^Vhatcom,  951. 

18.  INDEMNITY— Action  Over  to  Recover— Evidence  of  Non- 
liability.— In  an  action  by  a  city  against  a  land  owner  to  recover 
namagos  it  has  been  coaipelled  to  pav  for  liis  assumed  noi^li^ent  use 
of  a  street,  the  defendant  is  entitled  to  show  that  he  was  under  no 
obligation  to  keep  the  street  in  a  safe  condition,  and  that  it  was  not 
through  his  default  that  the  accident  happened  and  the  injury  re- 
^KlteiJ.      (Va.)      liieiimond  v.  Sitterdiiig,  879. 

19.  MUNICIPAL  CORPORATIONS— Extension  of  Street  by  User. 
The  extension  of  a  street  by  a  municipality  may  l)e  effected  by  the 
actual  prolongation  of  the  street  by  its  travel  and  use  by  the  public 
for  the  requisite  period  and  its  acceptance  as  thus  used  by  the 
city.      (Til.)      Village  of  Lee  v.  Ilnrris,  176. 

20.  MUNICIPAL  CGEPOEATIONS- Acceptance  of  Streets.— 
Acceptance  by  a  city  or  village  of  some  of  the  streets  and  alleys 
appearing  on  a  plat  is  an  acceptance  of  the  entire  system  of 
streets  and  alleys  so  appearing,  unless  an  inlentiiiii  to  limit  the 
acceptance  i^  shown.      (Tl.)      A'illage    >f  Le^  v.  Harris,  K'i. 

21.  MUNICIPAL  CORPORATIONS— Acceptance  of  Streets.— 
Inmiediate  opening  and  use  by  the  j.ublic  oi  all  the  streets  in  ground 
laid  out  and  phitted  into  lots,  for  their  entire  length,  or  an  imme- 
diate formal  acceptance  by  some  compotent  pulilic  aui'.orily,  is  not 
necessary  to  give  clTect  to  the  dedication  of  the  land  to  t!;o  piiVdic 
use  as  a  street,  by  the  making  of  a  town  plat  and  Ihe  sidling  of 
lots  with  reference  thereto.      (Til.)      Village  of  Lee  v.  Harris,  176. 

Am.    St.    Kep.,    Vol.    99-G9 
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22.  MUNICIPAIi  COEPORATIONS— Opening  Streets.— Public  au- 
thorities  are   entitled   to   such   reasonable  time   for  opening  and  im- 
proving public   streets  after   the   land   is   dedicated   to   that   purpose 
as   their  resources  and   the   public   necessity  may   allow  and  require. 
(III.)     Village  of  Lee  v.  Harris,  176. 

Limitations  and  Estoppel. 

23.  MUNICIPAL  CORPORATIONS.— Adverse  Possession  of  a 
Street  or  a  portion  thereof  by  a  lot  owner,  however  long  coutinued, 
does  not,  by  virtue  of  limitation,  bar  the  right  of  the  public  to  be 
restored  to  possession  of  the  street  to  its  full  width,  nor  is  such 
right  precluded  by  mere  nonuser,  no  matter  how  long  continued. 
(111.)     Village  of  Lee  v.  Harris,   176. 

24.  MUNICIPAL  CORPORAT^NS— Possession  of  Street— Es- 
toppel.— A  municipal  corporation  is  estopped  to  assert  its  right  to 
the  possession  of  a  street  which  has  been  allowed  to  remain  in  a 
private  person,  only  when  the  latter,  acting  umler  the  belief  that 
the  possession  of  the  street  has  been  permanently  abandoned  by 
the  city,  has  erected  structures  or  made  such  valuable  improvements 
that  to  permit  the  city  to  regain  possession  would  cause  such  pri- 
vate person  great  pecuniary  loss.  (HI.)  Village  of  Lee  v.  Harris, 
176. 

See  Dedication;  Ejectment;  Judgments,  7;  Nuisance,  3. 

Note. 

Municipal  Corporations,  discrimination  which   may  be  authorized  to 
make  with  reference  to  keeping  cow-stables,  623. 
power   of     to   prohibit   and   regulate    the   keeping   of   cattle   and 
dairies,  622. 

•  MUTUAL  BENEFIT  SOCIETY. 

See  Benefit  Society. 

NE  EXEAT. 

1.  A  WRIT  OF  NE  EXEAT  is  not  Void  Because  Issued  Without 
First  Requiring  a  Bond  with  Sureties. — The  nonubscrvance  of  statu- 
tory provisi  ins  requisite  to  the  issuing  of  the  writ  does  not  render  it 
void.     (Flu.)     Bronk  v.  State,  119. 

2.  NE  EXEAT,  Irregular,  When  not  Void.— .Xn  or<ler  reqnirin;; 
the  defendant  to  give  bond  conditioned  for  the  payment  of  alimony 
decreed  l-j-  the  court  and  by  the  appellate  court  on  a]>peal,  and  to 
abide  and  perform  the  decrees  of  the  court  before  boiug  liberated 
from  the  writ  of  ne  exeat,  though  erroneous  as  to  this  requirement, 
is  not  void,  nor  does  this  error  entitle  the  defentlant  to  Ijc  released 
on  habeas  corjius,  where  he  has  not  tendered  any  bond  properly 
conuiliunid.      (Fla.)      Bronk  v.  State,  119. 

See  Divorce,  6-8;  Habeas  Corpus,  4. 

NEGLIGENCE. 

1.  NEGLIGENCE  Sale  of  Explosive  -Pleadiner.— A  complaint 
alleging  ncgligeni-e  in  that  the  defendant  manufactured,  soM  and 
delivered,  und'T  the  name  of  champagne  cider  a  dangerous  explosive, 
kno%\ing  it  to  be  such,  without  warning  the  buyer  of  its  dangerous 
chiiractt'T,    or    jilacing    im    the    bottle    containing    the    substance    any- 
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thing  to  indicate  that  it  was  a  dangerous  explosive,  whereby  a  third 
person,  without  fault  or  negligence  on  his  part,  was  injured  by  an 
explosion  of  the  substance,  is  not  subject  to  general  demurrer.  The 
only  remedy  is  by  motion  to  make  the  complaint  more  definite  and 
certain.     (Wash.)     Weiser  v.  Holzman,  932. 

2.  NEGLIGENCE— Liability  to  Third  Person.— One  who  know- 
ingly sells  and  delivers  to  another  an  article  intrinsically  dangerous 
to  human  life  or  health,  such  as  a  poison,  explosive,  or  the  like, 
without  notice  to  the  purchaser  that  it  is  intrinsically  dangerous,  is 
liable  to  any  person  who  is,  without  fault  on  his  part,  injured  thereby 
without  regard  to  any  privity  of  contract.  (Wash.)  Weiser  v. 
Holzman,  932. 

See  Death;  Druggists;  Master  and  Servant;  Kailroads. 

Note. 

Negligence,    contributory,    on    part    of    guests,    when    relieves    inn- 
keepers   from    liability,    595. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 
Note. 

Negotiable  Instruments,  gifts  causa  mortis  of,  908,  909, 
subrogation,   in  favor   of  indorsers  of,   510,  511. 

NONRESIDENTS. 

See  Process. 

NUISANCE. 

1.  NUISANCE— Gaming-house. — At  common  law,  a  common  gam- 
ing-house is  a  nuisance,  and  persons  who  are  in  the  occupation  and 
control  of  such  a  house  are  guilty  of  maintaining  a  nuisance.  (Ky-) 
Commonwealth  v.  Western  Union  Tel.  Co.,  299. 

2.  NUISANCE — Telegraph  Company  Delivering  Racing  News. — • 
The  fact  that  a  telegraph  company  receives  and  transmits  racetrack 
news  to  persons  engaged  in  maintaining  a  nuisance  at  a  place  ia 
gambling  on  races  thus  reported  to  them,  together  with  tlie  fact 
that  such  company  delivers  such  news,  knowing  that  it  is  to  be 
used  for  gambling  purposes,  does  not  make  the  telegraph  company 
guilty  of  maintaining  such  nuisance.  (Kv.)  Commonwealth  v. 
Western  Union  Tel.  Co.,  299. 

3.  NUISANCE — Injunction  by  Private  Citizen. —  A  private  citi- 
zen whose  property  abuts  upon  a  street  where  a  switch  railroad  track 
is  jjToposed  to  lie  coiistniftoil  witiiout  lawful  authority  and  in  such 
a  way  as  to  become  a  public  and  private  nuisance  and  whose  property 
would  be  sj)ccia]ly  damaged  thereby,  is  entitled  to  an  injun.-t  ion  to 
restrain  and  prevent  sueli  threatened  injury.  (Utah)  Ceie^liiuo  v. 
Oregon  Short  Line  E.  E.  Co.,  8-13. 

OFFICERS. 

PUBLIC  OFFICER— Interest  on  Funds  Deposited  with  Bank.— 
If  an  oflicer  deposits  pulilie  funds  with  a  bank,  and  tin'  bank,  wit'i 
knowledge  of  the  ownership  of  the  money,  pay.s  interi'St  ll'ci'i'ou  to 
the  officer  individually,  the  state  mav  recover  from  the  bank  the  in- 
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terest  so  diverted.     (Md.)     American  Bonding    Co.  v.  National    Me- 
chanics' Bank,  466. 

Note. 

Official  Bonds,  subrogation,  in  favor  of  sureties  on,  509. 

PAROL  EVIDENCE. 

See  Crops,  2;  Evidence,  1. 

PARTNERSHIP. 

1.  PARTNERSHIP— Liability  of  Partners  to  Each  Other.— If 
a  loss  sustained  by  a  partnership  is  imputed  to  the  conduct  of  oue 
partner  more  than  to  that  of  anutlier,  yet,  if  the  former  acted  bona 
lide  with  a  view  to  the  benefit  of  the  firm,  and  without  culpable 
negligence,  the  loss  must  be  borne  equally  by  all.  (Fa.  St.)  Lyons 
V.  Lyons,  770. 

2.  PARTNERSHIP— Liability  of  Partner  for  Uncollected  Debt.— 
A  partner  cannot  be  charged  with  a  debt  due  tliu  firin  at  the  time 
of  its  dissolution,  if,  at  that  time,  and  thereafter,  the  doiitor  was 
insolvent,  and  it  is  not  shown  that  such  debt  could  have  been  col- 
li ■•ted  l.y  ii'gal  process,  or  lliat  llierc  was  any  rcijucst  lor  llie  in- 
Blitution  of  a  suit  for  its  collection  or  for  the  appointment  of  a  re- 
ceiver,     (i'a.   ^t.)      Lyons  v.  Lyuns,   779. 

3.  PARTNERSHIP — Attaciuneut  Proceedings  Between  Part- 
ners— Indemnity. — A  liquiilatiug  partner  summoned  in  attachment 
proceedings  against  his  copartner  cannot  be  required  to  pay  over 
any  money  to  his  former  partner  until  the  attachment  is  determined 
or  he  is  given  prnvection  by  a  satisfactory  bond  of  iuileiiinit}-.  (Pa. 
St.)     Lyons  v.  Lyons,  779. 

4.  PARTNERSHIP  in  Breeding,  Training,  and  Racing  Horses 
for  jiurses  is  Ifgal  and  may  be  settled  in  court  after  its  termination. 
(Ky.)      Central  Trust  eic.  Co.  v.  i-iespass,  317. 

5.  PARTNERSHIP  in  Racehorses— Credits  on  Accounting  or  Set. 
tlement. — A  surviving  ymtner  in  a  partnership  f(^r  liree.ling,  train- 
ing and  racing  horses  for  purses  is  entitled  in  a  settlement  of  the 
juirtnershiji  aiKiirs  io  credit  fur  money  paid  out  by  him  after  the 
death  of  ins  copartner  for  training  the  partnership  horses  and 
l\ee]ung  them  in  condition  to  race,  and  also  to  credit  f(^v  money 
paid  for  entering  siu-h  horses  in  stake  races,  as  all  this  Oiids  to 
their  selling  value.      (Ky.)      Central  Trust  etc.  Co.   v.  Resj)ass,  r;i7. 

6.  PARTNERSHIP  in  Racehorses— Settlement— Credits  for  Bets 
Made. — A  snrvivinix  i;a.rtner  in  a  jiarjnersldn  for  bree(|in^r_  trainiag 
{inil  racing  horses  is  not  entitled,  on  a  settlement  of  the  partnership 
alfairs,  to  credit  for  money  lost  and  paid  liy  him  on  a  liet  on  such 
horsey  made  l^y  liini  for  the  firm,  under  its  promise  to  Teimbuvse 
l.im   in   case  of  loss.      (Ky.)      Cenlral    Trust    etc.    (,'o.    v.    L'espass,    317. 

7.  PARTNERSHIP  for  Gamblings  Right  to  an  Accounting.— A 
ronrt  of  eq\iity  ^vill  not  lend  its  aii]  for  the  settlement  and  ndjiKt- 
cicnt  of  the  transactions  of  a  partnership  formed  and  carried  on  for 
ganibiin<r.      Hxy.)      Central   Trust   etc.    Co.   v.    ]\espass,   317. 

8.  PARTNERSHIP  for  Illegal  Purpose— Right  to  an  Accounting. 
A   court  01   equity   will  not   entertain   a  bill  for  an   accounting  of  a 
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partnership  in  a  business  confessedly  illegal.  (Ky.)  Coutial  etc. 
Co.  V.  Eespass,  317. 

Note. 

Partnersliip,  conflict  of  laws,  partnership  illegal  by  the  law  of  the 

forum  cannot  be  enforced,  326. 
for   betting    on    horseraces,    326. 
for   gambling,   account   and   settlement   of   affairs   of,   cannot   be 

enforced  in  the  courts,  326. 
illegal  contracts  of,  equity  will  not   carry  out,  326. 
illegal   conversion   by  one  partner   of   the   property   of,   329. 
illegality,   as   a   defense   to   an   action   for   an   accounting,   827. 
in   lotteries,   equity   will   not    settle    affairs    of,    327. 
partly  for  legal   and   partly  for   illegal  purposes,   329. 
profits   of,    completed,    illegal,    whether    accounting    for    may    be 

compelled,    327,    328. 
to  increase  the  price  of  food,  equity  will  not  aid  either  partner 

against   the   other,   327. 
to  stifle  competition  in  bidding  for  public  work,  326,  327. 
to  suppress  competition  is  illegal,  and  neither  party  is  entitled 

to  redress  in  the  courts,  326,  327. 

PERCOLATING  WATERS. 

See  Waters  and  Watercourses. 

PLEADING. 

1.     PLEADING — Defects  in  Complaint  not    Cured    by    failure    to 

Demur. — The  failure  to  demur  to  a  complaint  docs  not  waive  the 
right  to  object  to  it  on  the  ground  that  it  does  not  state  facts  suffi- 
cient to  coustitute  a  cause  of  action.  (Or.)  Moore  v.  Halliday,  724. 
2'.  PLEADING — Amendment  Changing  Parties,  When  not  Permis- 
Bible. — A  plaintiff  suing  in  his  individual  capacity  enrinot  amend  the 
complaint  so  as  to  sue  as  executor  and  thereby  recover  in  that  ca- 
pacity,     (^le.)     Fleming  v.   Courtenay,  414. 

See  Limitation  of  Actions,  11-13. 

PLEDGE. 

In  General. 

1.  PLEDGE  Made  in  Contravention  of  Law,    When    Void. — If  a 

statute  provides  the  manner  in  which  pledges  must  be  made,  and 
imposes  a  penalty  for  a  violation  of  its  provisions,  and  creates  a 
cause  of  action  for  da?uages  in  favor  of  the  injured  party,  such 
penalty  is  not  the  exclusive  remedy,  but  the  contract  of  pledge  unist 
be  treated  as  invalid.  (Minn.)  Swedish-American  Nat.  Bank  v. 
First  Xat.  Bank.  549. 

2.  A  PLEDGE  of  Property  Situate  in  a  Warehouse  must  be  Re- 
stricted to  the  Identical  Property  Pledged,  and  if  otluM'  property, 
though  of  like  character,  is  subsequently  substituted  for  it,  the  pledge 
is  lost,  unless  some  statute  has  changed  the  cnininnti-];i\v  rule. 
(Minn.)      Swe^lisli-American  Nat.  Bank  v.  First  Xat.  Bank,  ;j-!0. 

Conflict  nf  Laics. 

3.  PLEDGE — Conflict  of  Laws. — The  Parties  to  a  Contract  of 
Pledge  will  be  Presumed  to  have  had  in  View  the  Laws  of  the  State 

where  the  property  was  situated,  though  the  contract  to  secure  which 
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the  pledge  "wa.s    niado  i?  {i^ovorned    by    tlio    law3    of    another    state. 
(Minn.)      Swedish-Aniprican    Nat.   Bank    v.    First   Xat.   Bank,   549. 

4.  CONFLICT  OF  LAWS— Place  of  Contract  of  Pledge.— If  a 
banker  residing  and  doing  business  in  Massachusetts,  in  response  to  a 
telegram  from  a  corporation  doing  business  in  Minnesota,  agrees  to 
make  a  loan  to  be  secured  by  grain  on  deposit  in  the  warehouse  of 
the  borrowers  in  Minnesota  and  other  western  states,  and  thereupon 
fl  promissory  note  is  executed  and  mailed,  with  the  warehouse  receipts 
representing  the  grain  to  the  lender  at  Boston,  and  a  draft  drawn  on 
him  for  the  amount  of  the  loan,  the  place  of  the  contract  of  pledge  is 
not  in  Massachusetts,  though  the  note  by  its  terms  is  payable  in  that 
state.  (Minn.)  Swedish-American  Xat.  P>ank  v.  First  Nat.  Bank, 
.549. 

!b.  CONFLICT  OF  LAWS.— The  Validity  of  a  Pledge  of  Property 
Situate  in  Another  State  must  be  determined  by  its  laws,  though 
made  by  a  resident  of  this  state, of  which  all  the  parties  to  the  con- 
troversy are  residents.  (Minn.)  Swedish-American  Nat.  Bank  v. 
First  Nat.  Bank,  549. 

See  Assignment  for   Creditors,  5. 

POLICE   POWER. 

See  Constitutional  Law,  5;    Municipal  Corporations. 

PRACTICE. 

See    Constitutional    Law,    8. 

PRINCIPAL  AND  AGENT. 

1.  AGENCY— Tort  of  Agent— Indemnity  from  Principal— Plead- 
ing.— If  plaintiff  alleges  that  defendant  appointed  him  .as  his  agent 
to  take  certain  goods  and  transport  them  to  a  ])articular  place, 
■which  he  did  without  knowing  that  his  act  constituted  a  tort,  and 
acting  in  good  faith  on  the  defendant's  representation  that  sucli 
taking  was  lawful  and  proper,  and  that  thereafter  a  third  person 
recovered  juilgment  against  him  for  such  act  of  taking,  which  judg- 
rient  he  was  compelled  to  pay,  together  with  e.xpenses  of  litigation, 
and  that  defendant  refused  to  reimburse  him  upon  demand,  his  com- 
jjlaint  states  a  cause  of  action,  and  is  not  subject  to  general  demur- 
rer on  the  ground  that  indemnity  cannot  be  recovered  between  joint 
tort-feasors.      (I'tali)      Hoggan  v.  Cahouu,  fe37. 

2.  AGENCY — Tort  of  Agent — Indemnity  from  Principal. — If  an 
agent  acts  in  good  faith  for  his  principal  under  the  latter 's  direc- 
tion relying  upon  his  representations  that  the  transaction  is  lawful, 
and 'it  is  not  manifestlv  unlawful,  the  law  implies  indemnity  from 
the  principal  to  tlie  agent,  for  damages  of  third  persons,  and  if,  as 
the  result  of  acts  so  performed,  the  agent  is  mulcted  in  damages, 
the  principal  must  respond  to  the  agent  therefor,  as  well  as  for  the 
necessary  expenses  incurred  in  resisting  the  claims  of  third  persons' 
vho  were  injured  in  the  transaction.  (Utah)  Hoggan  v.  Cahoon, 
837. 

3.  AGENCY— Tort  of  Agent —Indemnity- Venue.— If  a  prin- 
cipal and  a<^ent  reside  in  one  countv  and  the  agent  commits  a  tort 
In  another  countv  bv  there  seizing  property  of  a  third  person  and 
brin.Mug  it  into  the  "countv  of  the  residence  of  his  principal,  under 
the  Tatter's  direction  and  acting  on  his  representations  and  in  good 
faith    sur-h  agent,  in  the  event  of  being  compelled  to  pay  a  judgment 
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recovered  by  such  third  person,  is  entitled  to  bring  an  action  to  re- 
cover indemnity  from  his  principal  in  the  county  where  both  agent 
and  principal  reside,  and  where  the  main  facts  of  such  cause  of  ac- 
tion  aroise.     (Ltah)     Hoggan   v.    Oahoou,   837. 

PRINCIPAL    AND    SURETY. 

1.  SURETIES  on  Guardians'  Bonds — Additional  Bonds— Liabil- 
ity.— The  execution  of  one  or  more  new  guardian  bonds  in  addition 
to  the  old  one  is  merely  cumulative,  aifording  additional  protec- 
tion and  security  to  the  infant,  and  the  obligations  of  all  the  sure- 
ties in  all  the  bonds  are  coequal  and  coextensive.  (Ky.)  Abshire 
V.   Eowe,   303. 

2.  SURETIES  on  Guardians'  Bonds — New  Bond— Liability  for 
Past  Defalcation. — In  the  absence  of  a  covenant  of  indemnity  in  a 
new  and  additional  guardian's  bond,  the  liability  of  all  the  sureties 
in  both  the  old  and  new  bonds  for  all  past  liability  for  the  default 
of  the  guardian  is  coequal,  as  if  they  had  executed  one  bond  origi- 
nally.    (Ky.)     Abshire  v.  Eowe,   302. 

3.  SURETIES  on  Guardians'  Bonds — Liability  in  One  Action. — 
If  two  or  more  bonds  have  been  executed  to  a  ward  by  his  guardian, 
it  is  not  necessary  to  sue  the  sureties  separately  upon  their  re- 
spective bonds  for  the  default  of  the  guardian,  and  they  may  all 
be  joined  in  one  and  the  same  action.     (Ky.)     Abshire  v.  Eowe,  302. 

See  Appeal  and  Error,  4;    Guaranty. 

PRIVITY. 

See  Negligence. 

PROBATE  PROCEEDINGS. 

See   Executors   and   Administrators;     Wills. 
Note. 
Probate  Sales,  subrogation  in   favor  of  purchasers  at,  530. 

PROCESS. 

WITNESSES  —  Nonresident  —  Compelling    Attendance     of.  — 

Neither  a  sujjerior  .judge  nor  any  other  officer  qualified  to  take  dep- 
ositions has  jurisdi'-tion  to  compel  hv  att'ic]imont  the  attendance  of 
a  nonresident,  who  is  outside  the  jurisdiction,  for  the  purpose  of  hav- 
ing his  deposition  taken,  although  he  has  been  served  with  sub- 
puena  while  temporarily  within  the  jurisdiction.  (Wash.)  btate  v. 
Kenuan,  949. 

See    Insurance,    1,    2. 

PUBLIC  LANDS. 

Tn  (Icnrrnl. 

1.  STATUTES  -Construction.— The  T'nitod  St-iti'«  stnti't'-  proliih- 
iting  ofTicors,  clerks,  and  employes  in  the  general  land  office  from 
purchasing  public'  lands  was  not  repealed  by  the  statute  subsequently 
adopted  declaring  public  lands  containing  valuable  mineral  deposits 
open  to  purchase  by  citizens  of  the  United  States  and  those  having 
declared  their  iuteiition  of     becoming    such.      (Utah)      Lavaguino     v. 

..Uhlig.  808. 

2.  DECISIONS   of  Land  Department— Binding  Effect  of.— While 
"the   decisions   of  the   United   States   land    department   on   matters   of 
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law  are  not  binding  upon  the  courts,  they  should  not  be  overruled 
except  when  they  are  cleaiiy  erroneous.  (Utah)  Lavagnino  v. 
L'hlicr,  SOS. 

3.  PUBLIC  LANDS,  Patent  to,  Effect  of  Issuing.— The  issuing 
of  a  I''nite(l  States  i)atent  for  land  as  agricultural  in  character  is 
a  .iuili,riiiei!t  of  the  tribunal  having  jurisdiction  that  such  is  the  char- 
acter of  the  land,  -which  cannot  afterward  be  collaterally  attacked. 
(Cal.)     Patcrson   v.  Ogden,  31. 

i.  PUBLIC  LANDS — Patent,  Reservation  of  Mineral  Lands 
in. — The  words  in  an  agricultural  patent  "subject  to  the  right  of 
the  proprietor  of  a  vein  or  lode  to  abstract  or  remove  his  ore  there- 
from should  tlie  same  be  found  to  penetrate  or  intersect  the  prem- 
ises hereliy  granted"  leaves  the  patentee  subjec^t  only  to  tlie  right 
of  the  proprietor  of  a  vein  or  lode  the  top  or  apex  of  which  lies  out- 
side of  the  lands  patented,  but  which  penetrates  into  such  laud  in 
its  dip  or  downward  course,  to  abstract  and  remove  his  ore  therefrom. 
It  docs  not  give  any  right  to  enter  and  mine  on  the  surface  of  the 
patented  land.      (Cal.)      Paterson  v.  Ogden,  31. 

5.  PUBLIC  LANDS,  Quieting  Title  to.— (3ne  who  has  made  a 
homestead  entry  upon  public  lands,  the  title  to  which  reai.-iins  in 
the  United  States,  and  who  has  a  mere  inchoate  right  which  may 
ripen  into  title  when  he  complies  with  the  requirements  of  law  in 
respect  to  settlement,  culture,  and  proof  thereof  within  the  time 
allowed,  cannot  maintain  a  suit  to  quiet  his  title  against  another 
claimant  of  the  same  lauds.      (Or.)      Moore  v.  llalliday,  724. 

Ii'K'iifsli'uds. 

6.  HOMESTEADS— Death    of    Claimant    Before    Patent.— If     a 

l):.-':estead  (•l:iiin:iiit  upon  iiuldic  lands  dies  befdre  jKitejit  issues,  or 
1  eiore  the  right  to  demand  a  patent  has  accrued,  the  land  does  not 
1  I'.ii'iii'  a  ii:i!i  .it  his  estate,  nnr  subject  to  administration.  I'jion 
his  death,  all  of  his  rights  under  the  homestead  entry  cease,  and  his 
lieir.s  iiecoiiif  eiititk'd  to  a  patent,  not  as  successors  to  his  equitable 
interests,  but  because  the  law  gives  them  a  preference  as  new 
honiesteadfrs,  and  allows  them  the  benefit  of  the  residence  of  their 
ancestor    upon    the    land.      (Wash.)      Towner    \.    Kodegeb,    9.';i). 

7.  HOMESTEADS — Death  of  Homesteader*  Rights  of  Heirs- 
Administration. — AVhatever  rights  survive  the  death  of  a  homestead 
settler  l;clong  to  his  heirs  and  not  to  his  estate,  and  if  his  jieirs  fail 
to  exercise  such  rights,  or  if  there  are  no  heirs  capable  of  exenising 
them,  the  land  becomes  again  open  for  occupancy  by  any  qualified 
luimesteader.  The  administrator  of  the  deceased  homesteader,  as 
such,  succeeds  to  no  riglits  in  the  homestead,  liecnuse  these  ;ire  re- 
served to  the  heirs,  nor  is  such  administrator  invested  witli  any  right 
to  sell  the  property  and  improvements  to  pay  del)ts  simply  because 
there    are    no    heirs.      (Wasli.)      T(*wner    v.    Koil'^el',    SKKj. 

8.  HOMESTEADS  —  Liability  for  Debts  —  Administration.  -- 
X(Mther  a  homestead  nor  a  homesteader's  mere  right  to  possession  of 
unsurveyed  public  lands,  together  with  liis  improvements  t  hereon, 
can  be  made  liable  for  debts  contracted  before  patent  is->u(>s,  eitlier 
under  execution,  or  in  case  of  his  death,  by  process  of  administra- 
tion.     (Wash.)      Towner    v.    Eodegeli,    !»:',(>. 

P.     PUBLIC  LANDS— Homesteads— Administrator's  Right  to  Sell 

Improvements  and  Right  of  Possession. —  1 1'  a  lio stead  settler  ujion 

r,n-:r.eyed  puldic  lands  dies  witliout  lieiVs  who  are  citizens  of 
the    United    i^tates,    his    administrator    cnnnot    sell    his    improvements 
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and  right  of  possession  of  the  land  for  the  purpose  of  paying  debts 
and  expenses  of  administration  and  vest  in  the  purchaser  the  right 
to  oust  the  then  occupant  of  the  land.  (Wash.)  Towner  v.  Kode- 
geb,   936. 

PUBLIC  OFFICERS. 

See    Officers. 

QUIETING  TITLE. 

See  Public  Lauds,  5. 

RAILEOADS. 

1.  RAILWAY  MORTGAGE  of  After-acquired  Property,— Prop- 
erty acquired  by  a  railroad  company  adjacent  to  a  depot,  which  it 
leases  for  a  store,  barber-shop,  postoffice,  and  other  purposes  foreign 
to  the  operation  of  the  road,  does  not  pass  under  a  prior  mortgage 
given  by  the  company  covering  property  thereafter  acquired  for 
purposes  counected  with  <i^r  appertaining  to  the  railroad.  (Ind.  App.) 
Chicago  etc.  Ey.  Co.  v.  IMcGuire,  249. 

2.  RAILWAY  CORPORATIONS.— The  Question  of  Negligence  iu 
the  Location  of  a  Railway  can  never  become  a  question  proper  for 
submission  to  a  jury.  So  many  cleuients  are  to  be  considered  in  lo- 
cating a  railway  as  factors  in  its  construction  and  operation  that 
its  permanent  establishment  must  necessarily  be  left  to  its  builders, 
(Or.)      Scott   V.   Astoria  E.   E.   Co.,   710. 

3.  NEGLIGENCE.— The  Question  to  be  Determined  by  the  Jury 
in  an  Action  Against  a  Railway  Corporation  to  Recover  for  Injuries 
Claimed  to  be  Due  to  Its  Negligence  is  whether  it  exercised  the  de- 
gree of  care  that  the  law  enjoins,  which  is  measured  by  the  extent 
of  danger  incident  to  the  building  and  operating  of  its  road  on  the 
line  selected,  and  not  by  considering  whether  a  safer  location  might 
not  have  been  made  elsewhere.  (Or.)  Seott  v.  Astoria  K.  E.  Co., 
710. 

See    Carriers;     Municipal    Corporations,    2. 
Xote. 

Railways,  mortgage  by,  of  after-acquired  property,  conflict  between, 

and    other    liens,    253. 
mortgage  by,  of  after-acquired  property,  does  not  include  lands 

not    used    in    connection   with    tlie    road,    255. 
mortgage  by,  of  after-acquired  property,  does  not  include  lands 

subsequently  granted  by  Congress,   259. 
mortgage    by,    of    after-acquired    property,    extensions,    whether, 

covered  by,  255,  257. 
mortgage  by,   of  after-acquired  property,  future   earnings,   when 

embraced    within,    260. 
mortgage   by,   of   after-acquired   property,   hotels,   when    pnss   by, 

255,    25G. 
mortgage    by,    of    after-acquired    proi>orty,    illustrntinus    skowing 

property   which    will    nnd    which    will    not    pass    h\-.    2"i4.    J.V". 
mortgage   by,    of    after-acquired    property,    includes    livauch    lines 

and   spur   tracks,   258. 
mortgage  liv,    of    after-acquired    property,    includes    lands    subse- 
quently purchased,  257. 
mortgage   i>y.    of    after-acquired    property,    includes    subsequently 

constructed   parts   of   tlie   rond,   257. 
mortgage  by,      of     after-acquired     property,      includes     terniinalv 

facilities   subsequently   acquired,   255. 
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Eailways,  mortgage   by,  of  after-acquired  property^,  ig  valid,  252. 

mortgage  by,  of  after-acquired  property,  leasehold  interests 
subsequently  acquired,   258,   259. 

mortgage  by,  of  after-acquired  property,  lien  of,  when  attaches, 
253. 

mortgage  by,  of  after-acquired  property,  personal  property, 
whether  covered  by,  25(5. 

mortgage  Ijy  of  after-acquired  property,  right  of  way,  when 
covered  by,  256,  257. 

mortgage  by,  of  after-acquired  property,  restrictions  of,  to 
property    necessary  for,  or  appurtenant  to  the  road,  254. 

mortgage  by,  of  after-acquired  property,  rolling  stock  subse- 
quently   acquired,    259. 

mortgage  by,  of  after-acquired  property,  whether  includes  prop- 
erty acquired  by  consolidation  with   another  road,  258. 

mortgage  by,  of  after-acquired  property,  words  of  futurity, 
•when    essential,  253. 

RECORDERS. 

See   Limitation   of   Actions,   5. 

REDEMPTION. 

See   Executions. 

REFORMATION  OF  INSTRUMENTS. 

See  Husband  and  Wife,  3. 

REPLEVIN. 

See   Judgment,    15. 
Note. 
Replevin  Bonds,  subrogation  in  favor  of  sureties  on,  508. 

RESCISSION. 

See  Contracts,  2. 

RESIDENCE. 

See    Domicile. 

RES   JUDICATA. 

See  Judgments,   6-16. 
Note. 

Restaurant-keepers,  liabilitv    of,    for    goods    of    guests,    is    not    that 
of    innkeepers,    601. 
liability   of,  for   goods   of  guests,   when   maintainable,   601. 

REWARDS. 

1.  REWARDS —Definition. — A  ri'\v;ird  i^  n  reconijien>e  or  a  pre- 
mium ofFored  bv  the  govornmont  nr  an  indi vidiKil  in  return  for  spe- 
cial or  extraordinary  servif'es  to  lie  performed  and  may  he  nfperrd 
in  writing  or  orally,  either  to  a  particular  person  or  class  of  persons, 
(ir  1(1  anv  and  all  persons  C(im]ilvinjr  with  th(;  terms  of  the  oti'er. 
(Wis.)      kinn    v.   First   Nat.   Bank',   1012. 
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2.  REWARDS— Arrest  and  Conviction— Right  of  Claimant. — An 
tjffer  of  a  reward  for  the  arrest  and  conviction  of  an  unknown  per- 
petrator of  a  crime  cannot  be  taken  literally,  but  the  conditions 
thereof  are  substantially  performed  by  a  person  who  obtains  pos- 
session of  the  facts  necessary  to  secure  the  arrest  and  conviction, 
and  gives  them  to  some  proper  person  interested,  although  he  does 
not  himself  make  the  arrest,  but  this  and  the  prosecution  are  made 
by  the  proper  oilicers.      (Wis.)      Kiun  v.  I'irst  JNat.  iJank,  1U12. 

3.  REWARDS— Right  of  Peace  Officer  to,— Police  and  other  offi- 
cers may  recover  the  reward  offered  when  the  information  furnished 
or  the  service  performed  was  extraofficial,  but  cannot  recover  for 
an  act  within  the  scope  of  the  duties  of  their  oflfices.  ("Wis.)  Kinn 
V.  First  Nat.  Bank,  lul2. 

4.  REWARDS— Right  of  Officer  to.— A  slieriff  or  chief  of  police 
acting  in  reliance  upon  a  general  offer  of  a  reward  for  the  capture 
of  a  criminal  is  entitled  to  the  reward  if  he  succeeds  in  making  the 
capture,  having  no  process  in  his  hands,  and  is  not  required  by  law 
to  make  such  capture  without  process.  (Wis.),  Kinn  v.  First  Nat. 
Bank,  1012c 

RIPARIAN    RIGHTS. 

See  Waters  and  Watercourses. 

ROBBERY. 

ROBBERY. — Snatching  or  Jerking  a  Pocketbook  from  the 
hand  of  another  so  quickly  that  the  latter  has  no  chance  to  actively 
resist  constitutes  a  taking  by  force  or  violence,  and  authorizes  a 
conviction  of  robbery  against  the  taker.  (Ky.)  Jones  v.  Common- 
wealth,  330. 

SALES. 

1.  SALE — Delivery  and  Acceptance. — ^If  There  is  Evidence  tend- 
ing to  show  that  a  purchaser  refused  to  accept  lumber  because  un- 
satisfactory in  quality,  and  merely  permitted  it  to  be  put  in  his  yard 
for  the  mutual  convenience  of  the  parties,  an  instruction  to  the  jury 
to  find  an  acceptance,  witliout  informing  tlioni  wliat  facts  amount  to 
an  acceptance,  is  faultv.  (Md.)  Courtney  v.  William  Knabe  &  Co. 
Mfg.   Co.,   456. 

2.  COMMERCIAL  AGENCY. — False  Representations  to  a  commer- 
cial agency  are  admissible  in  evidence  to  show,  in  connection  with 
other  representations,  fraud  in  the  purchase  of  merchandise  on  the 
part  of  the  buyer,  of  such  a  character  that  the  seller  may  avoid  the 
transaction.     (Md.)     Courtney  v.  William  Knalje  &  Co.  Mfg.  Co.,  456, 

SERVICE    OF   PROCESS. 

See   Process. 

SETOFF    AND    COUNTERCLAIM, 

1.  JUDGMENTS — Setoff — Equity. — The  setoff  of  one  .i"'"lf:ment 
against  another  is  not  a  legal  right,  but  is  allowed  by  courts  uuder 
their  inherent  powers  in  the  administration  of  justice,  and  is  gov- 
erned by  the  principles  of  equity.      (Pa.  St.)      Tjcitz  v.  Hohnian,  791, 

2.  JUDGMENTS — Setoff  of.— If  judgments  are  both  founded  on 
contract,  prima  facie,  the  setoff  of  one  against  the  otlirr  should  bp 
allowed,  and  the  same  presumption  should  prevail  where  one  or  both 
judgments  may  be  in  tort,  but  of  a  kind,  such  as  damage  from 
negligence,   which   does   not    involve   the    element   of    willful   injury, 
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but  if  one  judgment  is  in  contract,  and  the  other  in  tort,  which  im- 
plies intent  to  injure,  the  presumption  is  against  a  setoff,  and  tha 
person  asking  for  it,  especially  if  the  tort-feasor,  must  show  8om& 
equity    in    its   favor.      (I'a.    Ht.)     Lcitz    v.    llohmau,    7yi. 

3.  JUDGMENTS— Setoff  of.— If  two  judgments  are  in  contract, 
or  two  judgments  are  in  tort,  the  element  of  priority  in  time  is  gen- 
erally of  importance  on  the  question  of  setoff,  but  each  case  is  to  be 
determined  on  its  own  circumstances  and  merits  viewed  by  the  eyes 
of    a    chancellor    in    equity.     (Pa.    St.)     Leitz    v.    Hohman,    791. 

4.  JUDGMENTS— Setoff  of— Practice  on  Appeal.— The  decision 
of  a  lower  court  refusing  to  set  off  one  judgment  against  another,', 
may  be  reviewed  on  appeal,  and  such  an  appeal  brings  up  the  whole 
case  for  consideration  on  its  merits.  (Pa.  St.)  Leitz  v.  Hohman, 
791. 

5.  JUDGMENTS— Setoff  of.— A  judgment  for  slander  cannnt  be 
set  off  against  a  former  judgment  in  contract,  unless  there  is  some 
equity  which  demands  it.     (Pa.  St.)     Leitz  v.  Hohman,  791. 

Note. 

Sheriffs,  subrogation  in  favor  of,  on  payment  of  judgment  or  execu- 
tion, 505,  506. 

SIGNAL  SERVICE  RECORDS. 

See   Evidence,  5,  6. 

SLEEPING-CAR   COMPANY. 

See  Carriers,  1. 

SPECIAL   LEGISLATION. 

See    Constitutional    Law. 

SPECIFIC    PERFORMANCE. 

1.  SPECIFIC  PERFORMANCE— Willingness  to  Perform— Bur- 
den  of  Proof. — A  complainant  in  a  proceeding  for  specific  pei-rorni- 
ance  must  prove  that  he  lias  been  willing  and  ready  to  perform, 
and  tiie  burden  is  ujiou  him  to  show  a  full  and  complete  perform- 
ance, or  offer  to  perform  on  his  part.  (HI.)  Forthman  v.  Ueters, 
145. 

2.  SPECIFIC  PERFORMANCE  of  Contract  to  Convey  Land— 
Purchaser  with  Notice. — If  a  vendor,  after  entering  into  a  contract 
to  convey  land,  con\eys  it  to  a  third  person  who  has  knowledge  or 
notice  of  such  prior  contract,  the  latter  may  be  compelled  by  the 
first  vendee  to  specifically  perform  the  contract  by  conveying  the 
land  in  the  same  manner  as  his  vendor  should  have  done,  for  whom 
he   is   deemed   the   trustee.      (111.)     Forthman    v.   Deters,   145. 

STATUTE    OF    FRAUDS. 

See    Fratids,     Statute    of. 

STATUTE   OF   LIMITATIONS. 

See  Liiiiitation  of  Actions. 
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STATUTES. 

1.  STATUTES— Construction. — If  Congress  adopts  a  statute  in 
"apparent  conflict  with  a  former  statute  not  in  terms  expressly  re- 
pealed, it  is  presumed  that  Congress  was  aware  of  the  existence  ot 
the  prior  act,  and  intended  that  it  should  remain  in  full  force. 
(Utah)     Lavagnino  v.  L'hlig,  808. 

2.  STATUTiTrf,  Title  of,  Subject  of,  Doubts  as  to  Whether  It  is 
Sufaciently  Expressed. — A  court  will  not  declare  that  a  statute  is 
•obnoxious    to   the    constitutional   requirement    that    it    shall   embrace 

but  one  subject,  which  shall  be  expressed  in  its  title,  if  the  question 
is  a  doubtful  one.     (Fla.)     Florida  etc.  Ey.  Co.  v.  Hazel,  114. 

3.  STATUTES,  Title  of,  When  Sufficient  to  Include  a  Penalty.— 
A  statute  entitled  "An  act  requiring  railroad  companies  to  fence 
their  tracks,  and  providing  remedies  against  them  for  failure  to  do 
so,"  may  include  a  provision  in  the  way  of  a  penalty,  as  by 
creating  a  liability  for  double  damages  and  for  attorneys'  fees 
(Fla.)     Florida    etc.   By.    Co.   v.   Hazel,    114. 

4.  STATUTES — Repeals  by  Implication  are  not  Favored.— In 
order  that  a  court  may  declare  that  one  statute  repeals  another  by 
implication,  it  must  appear  that  there  is  a  positive  repugnancy  be- 
tween the  two,  or  that  the  last  was  clearly  intended  to  prescribe  the 
only  rule  that  should  govern  the  cases  provided  for,  or  that  it 
revises  the  subject  matter  of  the  former.  (Fla.)  Florida  etc.  Ey. 
Co.    v.    Hazel,    114. 

5.  STATUTES,  Repeal  of  by  Implication,  When  does  not  Take 
Place. — A  statute  requiring  railroad  companies  to  fence  their  tracks 
and  regulating  their  liability  for  stock  killed,  because  of  their  not 
doing  so,  is  not  repealed  by  a  subsequent  act  to  force  railroads  and 
other  companies  to  postmarks,  brands,  color  and  sex  of  livestock 
killed  or  injured  by  their  engines  and  cars,  and  providing  for  their 
payment  for  such  stock.     (Fla.)     Florida  etc.  Ey.  Co.  v.  Hazel,  114. 

See    Constitutional    Law. 

STIPULATIONS. 

STIPULATIONS — Construction. — A  stipulation  that  within 
forty  days  appellant  may  make  application  for  additional  findings, 
file  and  serve  notice  of  intention  to  move  for  a  new  trial,  and  file 
and  serve  statement  on  motion  therefor,  allows  performance  of  any 
of  the  acts  mentioned  within  the  forty  days,  notwithstanding  tlie 
statute  provides  that  the  statement  on  motion  for  a  new  trial  must 
be  filed  within  five  days  after  notice  of  inieutiou  to  move  therefor. 
(Nov.)     Walsh    V.    Wallace,    692. 

STOCK  AND   STOCKHOLDERS. 

See  Corporations. 

STREET   RAILWAYS. 

1.  STREET  RAILWAY- Time  Limit  of  Transfer.— TP  tlie  time 
within  which  a  transfer  mny  be  used  expires  tlirouijli  the  failure  of 
the  railway  company  to  run  cars  frequently  enough,  that  fact  doesi 
not  make  the  transfer  good,  and  a  passenger  ]ireseiit  iug  it  may  law- 
fully be  ejected  from  the  car  if  he  refuses  to  pay  anoilier  fare. 
(Md.)      Garrison   v.   United    Enihvays   etc.    Co.,   4ri2. 

2.  STREET  RAILWAYS— Expelling  Passenger  After  He  Tenders 
Pare. — When  a  conductor  has  given  a  passenger  a  reasonable  oppor- 
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tunity  to  pay  his  fare,  ■which  he  persistently  refuses  to  do,  and  haa 
begun  to  expel  him,  the  expulsion  may  be  completed,  although  he 
thereafter  tenders  his  fare.  (Md.)  Garrison  v.  United  Eailwaya  etc. 
Co.,  452. 

STREETS. 

See  Dedication. 

SUBROGATION. 

1.  SUBROGATION.— If  a  Surety  Pays  the  Debt  of  his  principal, 

his  right  to  subrogate  is  not  restricted  to  the  rights  and  remedies 
to  which  the  creditor  was  entitled  against  the  principal,  but  extends 
to  his  rights  and  remedies  against  other  persons  who  were  liable  for 
the  debt  paid.  (Md.)  American  Bonding  Co.  v.  National  Mechanics' 
Bank,    466. 

2.  SUBROGATION.— If  an  Officer  Deposits  Public  Funds  with  a 
bank,  and  the  bank,  with  knowledge  of  the  ownership  of  the  money, 
pays  interest  thereon  to  the  officer  individually,  and  the  state  holds 
the  surety  of  the  officer  liable  for  the  diverted  interest,  the  surety 
is  entitled  to  be  subrogated  to  the  rights  of  the  state  against  tho 
bank,  and  the  custom  of  banks  to  make  such  paymeuts  is  no  defense. 
(Md.)     American    Bonding    Co.    v.    National    Mechanics'    Bank,    46G. 

3.  SUBROGATION— Exemption  of  Statute  of  Limitations.— A 
surety  of  a  public  officer  who  lias  paid  the  state  its  claim  against  his 
principal,  is  entitled  to  the  benefit  of  every  right,  lien  and  security 
which  existed  in  favor  of  the  state  in  reference  to  the  claim,  including 
the  state's  exemption  from  the  statute  of  limitations.  (Md.) 
American   Bonding   Co.   v.  National   Mechanics'   Bank,  465. 

Note. 

Subrogation,  accommodation  indorscr's  right  to,  511. 
adniiuistrator's  bond,  right  of  sureties  on  to,  509. 
against   whom   may   be   enforced,   500. 
agreements   controlling   right    to,    478. 
appeal  bond,  right  of  sureties  on,  to,  508. 
bona  fide  purchasers  will  not  be  prejudiced  by,  481. 
cannot  be  invoked  to   overthrow   prior  equity,  480. 
cannot  be  invoked  so  as  to  work  injustice,  or  defeat  legal  right,, 

480. 
classification    of,    477. 

conventional,  agreements  for,  between  whom  may  be  made,  477. 
conventional,   rests   upon   express   agreement,  477. 
conventional,  when  moneys  are  advanced  to  discharge  a  lien,  520. 
creditor's   riglit    to,    as    against    securities    given   by   his    debtor. 

509 
definitions   of,  476. 

depends   on    principles   of   equity   jurisprudence,    480. 
doctrine   of,  476, 

dower,  riglit   to,  n^ay  be  subjected  to  right  of,  490. 
doweress    may   beronie    entitled    to,    on    discharging    liens,    489. 
eniiilnyer's    right    to,    510,    511. 

eniMiniliranees,  persons  loaning  money   to   di^i'harge,   516. 
encninbranees,  rigjit  of  persons  paying  to,  512-515. 
equitable,    liasis    of,    478. 

forthcoming   bonds,    right    of    sureties    on,    to,    507. 
fr;niil,   as  a  ground   for,  520. 
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Subrogation,  fraudulent  conveyances,  grantees  in,  when  entitled  to* 
502. 

growth  of  doctrine  of,  479.  ' 

guarantor's  right  to,  510,  511. 

guardian's  bond,  right  of  sureties  on,  to,  508, 

homestead   rights,   when  subject   to   claims  for,  489. 

in  fnvor  of  a  co-obligor,  531. 

in  favor  of  a  vendor,  who  has  discharged  encumbrances  whicl^ 
his  veudce  agreed  to  pay,  520. 

in   favor   of   grantees   in   fraudulent   conveyances,   503. 

in  favor  of  oue  copartner  against  another,  531. 

in  favor  of  one   cosurety   against  another,  531. 

in  favor  of   one   coteuaut   against   another,  531. 

in  favor  of  one  of  several  judgmeut   debtors,  531. 

in  favor  of  purchaser  of  encumbered  property,  524. 

in  favor  of  purchasers  at  execution  sales,  528. 

in  favor  of  purchasers  at  probate  sales,  530. 

in  favnr  of  purchasers  at    void  judicial  sales.  528,  529. 

in  favor  of  purchasers  at  void  tax  sales,  530,  531. 

in   lavur  of  supposed   owner  who   has   discharged   liens,  523. 

in  favor  of  the  mortgagee  of  a  void  mortgage,  521. 

in  favor  of  wrongdoers,  502. 

injunction  bonds,  right  of  sureties  on,  to,  507. 

innocent  third  persons  are  not  subject  to  the  application  of  tho 
doctrines  of,  501. 

intention  of  the  parties,  as  affecting  the  right  to,  515. 

interest  in  property  which  will  support  claim  for,  488. 

is  a  creature  of  courts  of  equity,  476,  478. 

junior    lienholder,    limitations    upon    his    right    to,    521,    522. 

junior   lienholder,   right   to    does   not    depend   on   the   consent    of 
his  debtor,  522. 

knowledge   of   the   claim   does  not   destroy  right   to,   516. 

laches,   loss   of  right   to  by,   482. 

legal,  what  is,  477. 

mistake  of  fact  as  a  ground  for,  517. 

mistake   of   law   as   a   ground   for,   518. 

mortgagee's  right   to,   513-515. 

negligence,  loss  of  right  to  by,  482. 

negotiable  instruments,  rights  of  holders  of  to,  511. 

origin  or  source  of    doctrine   of,   479. 

paramount  liens  will   not   be   discliarged   by,  481. 

part  payment  of  debt,  whether  will  support  claim  for,  483,  484. 

payment  in  money  is  not  essential  to  right  of,  484. 

payment   of   debt   is   a   prerequisite   to   right   to,   482. 

persons  to  whose  rights  subrogation  may  be  enforced,  496. 

persons  whose   rights  are  not  to   bo  prejudiced   by,  501. 

privity   of   contract  is  not   essential  to,  476. 

purchaser  assuming  payment  of  an  encumbrance  is  not  entitled 
to,   525. 

remedies  which  the  party  entitled  to  may  enforce,  485,  486. 

replevin  bond,  right  of  sureties  on,  to,  50S. 

right  of  agents  to,  as  against  their  principals.  505. 

right  of  creditor  to,  as  against  securities  iu   the  hands   of  sure- 
ties of  the  debtor,  509. 

right    of   insurers   to,    504. 

right  of  junior  creditors  to,  when  thcv  liave  a  lien  on  one  fund, 
only,    502. 

ri<Tht  of  offif^ers  and  stockholders  Iti   corporations  to.  504. 

right  of  oflScers  to,  on  payin;:  judgments  or  executions,  505. 
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Subrogation,  right  of  person  entitled  to.  to  all  tlie  rifjjhts,  remedies, 

and  securities  of  the  creditor,  485. 
right   of   person   entitled   to,   is   measured   by   the   rights   of   the 

person  for  whom  he  is  substituted,  486. 
right    of   replevin,   bail    to,   501. 

right   of   sureties   on   an   administrator's   bond   to,   509. 
right  of  sureties  on  an  ajtpeal  bond  to,  508. 
right  of  sureties  on  a  forthcoming  bond  to,  508. 
right  of  sureties  on  an  injunction  bond   to,  507. 
right  of  sureties  on  a  replevin  bond  to,  508. 
right   of   sureties   on   bonds   of   pul)lic   officers   to,   509, 
right   of   sureties   on   trustees'   bonds   to,   509. 
right  of  sureties  to,  501. 

right  of  sureties  to,  on  giving  money  to   their  principal  to   dis- 
charge a  debt,  507. 
right  of  sureties  to,  on  paving  the  debts  of  their  principals,  50o, 

511. 
right  of  wrongdoers  to,  502. 
right  to,  against   and  in  favor  of  administrators  and   executors, 

491,  492. 
right  to,  against,  and  in  favor  of  estates  of  decedents,  491. 
right  to,   against,  and  in  favor  of   legatees  and  devisees,  492. 
right  to,  does  not  depend  on   the  solvency  or  insolvency  of  the 

debtor,    481. 
right  to,  for  the   protection   of  property,  488. 
riglit  to,  in  favor  of  sureties   on   bail  bonds,  497. 
riuht  to,  in   favor   of  sureties   on   official  bonds,  497. 
ri.iiht  to,  limitations  upon,  480,  481. 
right   to,    of   persons   advancing   money   to    a    married   woman    to 

procure  necessnries^  4il6. 
right   to,  of  persons  advancing  monev  to  a   tenant  to  pav  rent, 

495. 
right   to,   of  porsnns   advancing  money  to   discliarge   a   lien,   495. 
riizht  to,  of  persons  advancing  monoy  to  pay  another's  debt,  495. 
ri':ht  to,  of  persons  discharging  claims  against  homesteads,  489. 
right    to,    of    persons    disrliarging    encumliraiices,    -100. 
rii^lit  to,  of  persuns  paying  taxes  on  tiie  property  of  another,  498. 
right  to,   of  persons  who  have   discliarged   liens,  512. 
securities  wliich  j)erson   entitlcil   to   may   ileman<l.  4'-5. 
sherifT's  ri^lit   to.  on   paying  judgment    or   ex^^iMitiiHi,   ."in",   500. 
state,   rights   of,   wlien   may   be   asserted   in   favor   of   sureties    on 

official   bonds,   497,    5U0. 
sureties,  remedies  and  securities  to  wliidi  oiilit!e(l,   ts.",  4^G. 
surety's  r'i'^'\i\    to,  on   jiaying  i]o]<\    of  his  principal,  506,  511. 
tax   liens,   i-i^lit    of   private   pi'isons   to   Ik'   siilndgaiud   to,   -I'.'S  500 
tests    of,    ri-ht    to,    4  79. 
tender  of   jiaymont   of   debt,   wlietlier  suflieicnt   to   maintain    right 

to.  4S:;.  ' 
to  a   li<'n,   wln'i^T   tlie   creditor   advanced    moTiov   to    ]iay    it   on    an 

agrecir.ent    that    he    should    ha\'e    a    first    lien,    5l'ii. 
to  mortga;r'\  release. 1  through   n.istake  of  law  or  fact,  517,  5H. 
to    old    securit\-,    \-.  inTc    the    '!■  Itor    refases    to    execute    the    new, 

521. 
to    ohl    security,    avIhtc    Hie    new   proves    invalid,    521. 
to    relieve   a    jiari\-    from    the    consequences    of    misrepreseiitation 

and     fraud,     ."20. 
to    the    lien    of    a    ii;oi  t-age,    discliarged    by    a    mistake    of    fact, 

517,    518. 
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Subrogation,  to  the  original  security  discharged,  487. 

to  the  priorities    of  the  person  whose  claim  has  been  discharged, 

488. 
to  the  remedies  of  the  state,  or  national  government,  when  its 

claim  has  been  discharged,  488. 
to    the    rights    of    an    administrator    or    executor,   491. 
to  .the  rights  of  a  judgment  creditor,  487,  501. 
to   vendors*   liens,   527. 

usury,  when  does   not  defeat  right  to,  481. 
volunteers,  right  of,  to,  493,  494. 
volunteers,  who  are  not  within  the  meaning  of  the  law,  495,  517. 

SUMMONS. 

See  Process. 

SUBETYSHIP. 

See  Principal  and  Surety. 
Note. 
Sureties,  subrogation  in  favor  of    one  against  another,  533. 

TAXATION. 

1.  TAXATION  for  Private  Purpose.— Tlio  legislature  has  no 
power  to  compel,  or  to  authorize,  a  county  or  other  municipality  to 
raise  money  by  taxation  to  be  paid  to  private  persons  for  a  purely 
private   purpose.     (Wis.)      State   v.  Froehlich,  985. 

2.  TAXATION  for  Private  Purpose. — The  legislature  cannot 
create  a  public  debt  or  levy  a  tax,  or  authorize  a  municipality  to  do 
so,  in,  order  to  raise  funds  for  a  mere  private  purpose.  It  cannot, 
in  the  form  of  a  tax,  take  the  money  of  the  citizen  and  give  it  to 
an  individual,  the  public  welfare  being  in  no  way  connected  with 
the  transaction.  The  object  for  which  money  is  raised  by  taxation 
must  be  public,  and  must  subserve  the  common  inti'rest  and  well- 
being  of  the  community  required  to  contribute.  (Wis.)  Slate  v. 
Froehlich,  98.5. 

3.  TAXATION — Ccnstitutional  Law. — -A  constitutional  provision 
declaring  that  the  legislature  shall  provide  for  an  annual  tax  suffi- 
cient to  defray  the  estimated  expenses  of  the  slate  for  each  year,  is 
iutemled  to  limit  the  annual  tax  to  an  anmunt  sufficient  to  defray 
such  expenses,  but  does  not  authorize  the  levy  of  a  tax  to  pay  a 
purely  private  claim,  nor  authorize  its  payment  out  of  public  funds 
lai.-c  i     i;y    laxiitiou.      (Wis.;      btate    v.    l-'roelilieh,    9S5. 

4.  INHERIT  ANCE  TAXES— Property  Conveyed  in  Lifetime, 
when  Subject  to. — If  real  property  is  conveyed  witli  a  parol  U'^reo- 
ment  or  understanding  that  the  grantor  shall  retain  the  right  of 
possession  and  enjoyment  of  the  whole  or  some  part  thereof  dur- 
ing his  life,  it  is,  after  liis  death,  subject  to  the  inheritance  tax  to 
the  extent  of  the  part  so  rrtaiiicd.      (HI.)     People  v.  Mnir,  20,"). 

5.  INHEEITANCE  TAXES  on  Lands  Placed  by  the  Grantor  in 
a  Partnership. — If  a  father  and  his  sons  form  a  partnership  ami  on 
the  same  day  he  conveys  real  property  to  them,  the  incdino  from 
which  is  ever  afterward  during  his  life  carried  to  the  pait nor-;hip 
account,  such  lands,  after  his  de;itli,  are  snlijiv-t  to  the  inherit nnre 
taxes  to  the  extent  of  his  interest  or  share  in  such  parliiorship. 
(111.)     Peoplp  V.  :Moir,  205. 

Am.    St.   Rep.,    Vol,    99—70 
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TELEPHONE   COMMUNICATION. 

See    Evidence,    7,    8. 

TENANTS    IN    COMMON. 

1.  COTENANTS,  Statute,  When  Applies  Between.— A  statute  de- 
claring that  when  lands  have  been  conveyed  by  the  state  ft)r  the 
nonpayment  of  taxes,  and  the  grantee  or  his  successors  in  interest 
have  paid  taxes  for  twenty  years  subsequently  to  tlie  recording  of 
the  tax  deeds,  and  have  held  such  exclusive,  adverse  and  continuous 
possession  as  comported  with  the  ordinary  management  of  wild  land?, 
no  action  shall  be  maintained  by  any  former  owner  to  recover  suc'i 
lands,  provided,  however,  that  the  statute  shall  not  apply  to  actions 
between  cotenants,  such  proviso  must  be  held  to  aply  only  as  to  per- 
sons who  claim  as  tenants  in  common,  and  not  to  those  who  claim  as 
exclusive    owners.     (Me.)      Sopcr    v.    Lawrence    Brothers    Co.,    397. 

2.  ONE  TENANT  IN  COMMON  may  Disseise  Another.  (Me.) 
Soper   V.    Lawrence    Brothers    Co.,    397. 

3.  ADVERSE  POSSESSION  by  a  Cotenant.-  -A  Grantee  in  a  War- 
ranty Deed  purporting  to  convoy  an  estate  in  severalty  is  not  pre- 
sumed to  be  a  tenant  in  common,  but  a  tenant  in  severalty,  and  if  he 
holds  exclusive  possession  claiming  in  severalty,  his  possession  is  ad- 
verse to  other  persons  who  are  tenants  in  common  with  his  grantor. 
(]\Ie.)     Soper   v.   Lawrence   Brothers   Co.,   397. 

TITLE   OF   STATUTE 

See  Statutes,  2,  3. 

TRADE  UNIONS. 

1.  TRADE  UTSnONS— Rights  and  Liabilities.— Trade  unions  may 
cease  to  w(jrk  tor  reasons  satisfactory  to  their  members,  but  if  they 
combine  to  prevent  others  from  obtaining  work,  by  threats  of  a 
strike,  or  combine  to  prevent  an  employer  from  employing  others  by 
threats  of  a  strike,  they  combine  to  accomplish  an  unlawful  purpose, 
though  not  punishable  by  indictment.  Such  combination  is  a  despotic 
and  tyrannical  violation  of  the  indefeasible  right  of  labor  to  acquire 
property  which  courts  are  bound  to  restrain.  If  such  combination  is 
in  accord  with  the  law  of  trade  unions,  then  that  law  and  the  organic 
law  of  the  people  cannot  stand  together,  and  the  former  must  fall. 
(,1'a.    St.)      ]';r<iiii:iii    v.    Mitcliell,    7So. 

2.  CONSPIRACY— Trade  Unions-  Injunction. — An  agreenuiit  liy 
a  number  of  p  r-^niis  that  tliey  will,  liy  threats  of  a  strike,  deprive 
a  mechanic  of  the  right  to  work  for  otlicrs,  merely  because  he  (Iocs 
not  clioose  to  join  a  particular  trade  union,  is  a  conspiracy  to  do 
an  unlawfid  act  which  nuiy  be  ri'Straiiied  by  injunction.  (I'a.  St.) 
Lrdman    v.    Mitcliell,    7S3.  " 

3.  CONSPIRACY  by  Trade  Unions. — A  conspiracy  is  a  combina- 
tion by  two  or  moro  persons  by  some  concerted  action  to  accomplish 
an  tmiawful  purjiosn,  and  may  consist  in  a  comldnation  of  two  or 
more  trade  unions  to  deprive  a  mechanic  or  workman  of  work  by 
Inici',  ihrc-iis,  or  intinii<lalion  of  any  kind.  (i'a.  St.)  Lrdman  v. 
Mitchell,  763. 

TRANSFEU    TICKETS. 
See   Street   Eailway.<j. 
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TRESPASS. 

1.  TRESPASS — Questions  Involved  in  Actions  of. — A  plea  of 
libenim  tenementum  is  proper  in  an  action  of  trespass  quare  clausum 
fregit,  and  it  admits  such  possession  in  the  ph\intiff  as  would  en- 
able him  to  maintain  an  action  against  a  wrongdoer,  and  asserts 
a  freehold  in  the  defendant  with  a  right  to  the  immediate  possession 
as   against   the   plaintiff.     (111.)     Herschbach   v.   Cohen,   233. 

2.  TRESPASS — Pleadings  in  Action  of,  When  Tender  an  Issue 
of  Title. — An  allegation  in  a  complaint  that  the  defendant  destroyed 
timber  growing  upon  certain  lands  of  the  plaintiff  amounts  to  an 
averment  that  the  plaintiff  is  the  owner  of  such  lauds.  (HI.) 
Herschbach    v.    Cohen,    233. 

See  Injunctions;  Judgments,  13. 
Note. 

Trespass,  on  real  estate,  jurisdiction  of  equity  over,  general  grounds 
of,   732. 
on  real  estate,  jurisdiction   of   equity  over,   origin   and   develop- 
ment   of,    732. 
remedies  at   law,  when   not   deemed   adequate,   733. 

TRIAL. 

1.  TRIAL — Instructions. — It  is  not  error  to  refuse  instructions 
if  there  is  no  evidence  before  the  jury  making  them  applicable, 
even  though  they  contain  correct  statements  of  the  principles  of  the 
law.     (Xev.)     State    v.    Douglas,   6SS. 

2.  TRIAL. — Instructions  not  Embodied  in  the  bill  of  exceptions 
are  no  part  of  the  record  and  cannot  be  considered  on  appeal. 
(Nev.)     State   v.    Douglas,   688. 

3.  TRIAL. — An  Exception  to  the  Charge  is  .Sufficient  ^vhen  it  dis- 
tinctly points  out  the  particular  parts  to  which  it  is  directed,  as 
where  counsel,  at  the  conclusion  of  the  charge,  quotes  from  it  the 
language  compiuined  of.      (Or.)      Scott  v.  Astoria  li.  R.  Co.,  710. 

4.  JURY  TRIAL — Instructions,  Error  in  One,  When  not  Cured  by 
the  Whole  Charge — Though  the  court  in  an  action  against  a  railway 
corporation,  in  its  charge  as  a  whole,  correctly  informs  the  jury  of 
the  degree  of  care  required  of  the  defendant,  yet  if  in  one  of  the 
instructions  it  assumes  that  negligence  can  be  predicated  upon  the 
defendant's  original  location  of  its  road,  and  this  assumption  is 
not  maintainable,  as  a  legal  proposition,  sur-h  instruction  may  mis- 
lead the  jury,  and  therefore  warrants  a  reversal.  (Or.)  Scott  v. 
Astoria   E.   R.   Co.,   710. 

5.  JURY  TRIAL. — In  Construing  Language  Employed  by  Courts 
In  Jury  Trials  a  liberal  policy  sliould  be  pursued.  In  coTist  nuug  a 
single  instruction,  the  entire  charge  must  be  viewed,  and,  unless  it 
appears  that  the  jury  were,  or  might  have  been,  misleil,  mere  verbal 
inaecurai-ies  are  imt  sufficient  to  justifv  a  reversal.  (Or.)  SiMtt 
v.    Astoria    E.    E.    Co.,    710. 

TRUSTS. 

1.  TRUSTS  AND  TRUSTEES— Trust  Deeds— Duty  of  Trustee  In 
Making  Sale.— A  trustee  in  a  deed  of  trust  is  the  agent  of  both  piir- 
ties  and  must  sell  the  property  to  the  best  possil)le  advantage.  Ho 
may,  and  ought,  of  his  own  motion,  to  apply  to  a  court  of  equity  to 
remove  impe<linienty  to  a  fair  execution  of  his  trust,  to  remove  any 
cloud  to  the  title,  and  to  adjust   accounts,  if   necessary,  iu  order  to 


1108  Index. 

ascertain  the  actual  debt  -which  ought  to  be  raised,  by  the  sale,  or 
the  amount  of  prior  encumbrances,  and  he  may  delay  the  sale  for 
such  purpose.  If  he  fails  to  do  this,  any  interested  party  injured 
by  his  default  may  apply  to  equity  to  have  such  steps  taken  as 
should  have  been  taken  by  the  trustee.  (Va.)  Hudson  v,  Barham, 
849. 

2.  TRUSTS  AND  TRUSTEES^-Sales  Unrter  Deeds  cf  Trust- 
Duty  of  Trustee. — It  is  not  the  duty  of  a  trustee  under  a  deed  of 
trust  in  every  ease  to  invoke  the  aid  of  a  eo>irt  of  equitv  Vyfore 
making  sale  of  the  trust  estate,  simply  because  there  are  liens 
thereon.  Such  duty  devolves  upon  him  only  when  such  aiil  is  nec- 
essary to  remove  some  impediment  to  a  fair  execution  of  the  trust. 
(Va.)     Hudson   v.  Barham,   849. 

See  Deeds,  1. 
Xote. 
Trust  Estates,  merger  of,  with  the  legal  title,   157. 

UNIONS. 

See  Trade  Unions. 

VENDOR  AND  VENDEE, 

1.  VENDOR  AND  PURCHASER— Protection  Against  Unknown 
Eciuities. — A  bona  fide  purchaser  of  the  legal  estate  is  protected 
against  a  prior  equitable  title  of  which  he  has  no  notice.  (111.) 
Home  Savings  etc.  Bank  v.  Peoria  Agricultural  and  Trotting  Soc, 
132. 

2.  CONTRACTS  Under  Seal  to  Convey  Land  are  prcsunicd  to 
have  been  made  upon  a  sullieient  consideration.  (HI.)  Forthnmn 
V.    Deters,    145. 

3.  CONTRACTS— Implied  Assent— Lack  of  Mutuality.— A  con- 
tract for  the  sale  of  land  signed  by  the  vendor,  reciting  that  ho  has 
sold  the  land  described  therein  to 'the  vendee,  accepted  and  adojitcd 
by  the  latter,  docs  not  lack  mutuality,  though  not  signed  by  him. 
(ill.),     Forthman  v.  Deters,  145. 

4.  CONTRACT  to  Convey  Land — Title  Free  from  Encumbrance. 
A  contract  l>y  a  widow  to  convoy  tlie  land  of  her  deceased  luisliand 
to  give  a  "good  deed  free  from  all  cnt'unil)raiice"  imposes  upon  her 
the  duty  of  discharging  any  lialdlity  of  the  land  for  the  payment 
of  claims  allowed  against  the  decedent's  estate.  (HI-)  I'nrt  liinan 
V.  Deters.   14.". 

5.  FRAUD,  Concealment  of  Willintniess  to  Sell  Property  at  a  Less 
Price — If  a  vendor  makes  an  oral  and  nononforceal)le  contract  for  th(> 
sale  of  real  property  which  he  declares  his  iinwillingness  tn  perform, 
he  is  under  no  oblifration  to  disclose  to  tlie  vendee  the  sub^einienh 
formation  of  a  purpose  to  abide  by  sucli  contract,  and  is  not  guiiry  of 
fraudulent  cnnecnlment  in  entering  into  a  new  contract  witli  hi'^  vod- 
i^ee  for  a  greater  prieo  without  diselosing  such  change  of  ]>ur])oso. 
(Me.)      Arnrrou-    v.    .Monro.    4  in. 

6.  STATUTE  OF  FRAUDS.— Deed  Signed  but  not  Delivered.— An 

oral  eoiitrnct  for  llio  sale  of  lands  is  not  taken  out  of  the  statute 
of  fi'njids  ns  to  the  veTidor  bv  liis  signing  and  acknowledgintr  a  con- 
veyani-e  ymrsuant  thereto  and  placing  it  in  the  liands  of  his  attoniey, 
i''  'I  T"'''  'iina  within  the  grantor's  control.  (Me.)  Morrow  v. 
:Moore,    410. 

See    Crops. 
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Note. 

Vendor  and  Purchaser,  suhrogation  in  favor  of,  524,  525. 

Vendor's  Lien,  subrogatiou  to,  527. 

VENUE. 

See  False  Pretenses;  Jurisdiction. 

VICE-PRINCIPAL. 

See  Master  and  Servant,  8. 

WAREHOUSEMEN. 

1.  A  WAREHOUSEMAN  may  not  Issue  a  Receipt  for  His  Own 
Grain  as  Security  for  the  payment  of  his  debts,  unless  cxpresslv 
authorized  to  do  so  by  statute.  (Minn.)  Swedish-Anierican  Nat. 
Bank  v.  First  Nat.  Bank,  549. 

2.  WAREHOUSE  RECEIPTS,  When  not  Void  for  Indefinite- 
ness. — A  warehouse  receipt  covering  grain  'in  our  system  of  eleva- 
tors," without  designating  the  particular  elevators,  is  valid  as  to  the 
kinds  of  grain  specified  therein  stored  in  elevators  in  this  state, 
and  is  not  so  uneertnin  as  to  be  void.  (^Nlinn.)  Swedish-American 
Nat.  Bank  v.  First  Nat.  Bank,  549. 

3.  CONFLICT  OF  LAWS— Warehouse  Receipts,  Validity  of.— A 
warehouse  receipt  issued  in  Minnesota  for  grain  situate  in  tliat  and 
other  states  must,  as  to  the  grain  in  other  states,  be  controlled  by 
their  laws,  and  validity  to  it  cannot  be  given  by  the  statute  of 
Minnesota,  were  it  is  invalid  by  the  laws  of  the  states  wliere  the 
grain  is.  (Minn.)  Swedish-American  Xat.  Bank  v.  First  Xat.  Bank, 
-549. 

See  Pledge,  2-5. 

WASTE. 

1.  WASTE.— A  Mortgagee  Ordinarily  Has  the  Right  to  Restrain 

the  commission  of  waste  if  it  impairs  his  security,  and  it  is  im- 
paired by  acts  which  render  the  security  insutlicient  for  the  satis- 
taction  of  the  debt  or  of  doubtful  sutlicieucy.  (Or.)  Beaver  Lum- 
ber  Co.   V.   Eccles,    7.j9. 

2.  WASTE  —Removal  of  Standing  Timber  from  Mortgaged 
Premises. — Where  a  mortgage  is  given  of  timber  lands,  they  lieing  of 
li:t'e  or  no  value  after  its  removal,  the  mortgagor  is  guilty  of  waste 
if  he  removes  as  much  as  one-tenth  thereof  in  one  year,  and  will,  liy 
injunction,  le  ])revcnted  from  so  doing  until  the  debt  is  paid.  (Or.) 
Beaver    Lumber    Co.    v.    Eccles,    759. 

3.  WASTE,  When  Renders  Security  of  Doubtful  Sufficiency. — 
Where  timber  land  purciiased  for  forty-seven  thousand  live  hundred 
dollars  is  subject  to  a  lieu  for  five  thousand  dollars,  and  to  a  mort- 
gage for  thirty  th(jusand  dollars,  an  injunction  against  tlie  cutting  oiT 
of  timber  by  the  mortgagor  of  one-tenth  per  y(>ar  may  projierly  bo 
awar.led,  on"  the  ground  that  it  vvill  render  the  security  of  doubtful 
sufliciency.      (Or.)      Beaver    Lumber    Co.    v.    Kc(des,    759. 

4.  WASTE — Mortgagee  Acquires  no  Right  to  Commit  by  Placing 
Improvements  on  Property,  nor  by  Giving  a  Bond  of  Indcmuity.  - 
The  fact  that  the  owner  of  timber  lands,  who  lias  nmrtgagrd  them, 
subsequently    makes    large    outlays    to    remove    the    timber    and    man- 
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ufactiire  it  into  lumber  does  not  give  him  any  right  to  remove  such 
timber,  if  thereby  the  security  will  be  rendered  of  doubtful  suffi- 
ciency, nor  to  compel  the  mortgagee  to  permit  such  removal  on  re- 
ceiving a  bond  to  pay  all  damages  which  may  result  to  him  therefrom. 
(Or.)     l>eaver  Lumber   Co.   v.   Eccles,   759. 

WATERS  AND  WATERCOURSES. 

Ill   General. 

1.  RIPARIAN  RIGHTS.— The  Doctrine  of  Riparian  rights  does 
not   prevail   in   Nevada.      (Xev.)     Walsh   v.   Wallace,   692. 

2.  WATER — Appropriation  of. — To  constitute  a  valid  appropria- 
tion of  water  there  must  be  an  actual  diversion  thereof,  witii  intent 
to  apply  it  to  a  beneficial  use,  followed  by  an  application  to  such 
use  within  a  reasonable  time.      (Nev.)        Walsh   v.  Wallace,   692. 

3.  WATERS — Appropriation— Cutting  Grass — Grazing  Land. — 
A  settlement  upon  land  along  a  river,  having  it  surveyed,  or  mark- 
ing its  boundaries  and  cutting  wild  grass  therefrom,  produced  by  the 
overflow  of  such  river,  and  grazing  the  laud,  does  not  constitute  an 
appropriation  of  any  part  ot  the  water  ol'  the  river.  (Nev.)  Walsh 
v.  Wallace,  692. 

Percolating  Waters. 

See  Injunctions,  4-6. 

4.  WATEilS,  Percolating,  Limitations  upon  Right  to. — Tliore  in 
no  reason  why  the  maxim,  "So  use  your  property  as  not  to  injure 
another,"  should  not  be  applied  in  a  ]ii'oper  case  to  percolating 
waters.     (^linn.)     Stillwater  Water  Co.  v.  Farmer,  541. 

5.  WATERS,  Percolating  Right  to  Waste.— Except  for  the  im- 
provement of  his  own  premises  or  for  his  own  beneficial  use,  the 
owner  of  land  has  no  right  to  draw,  collect  or  divert  percolating 
waters  thereon,  when  buch  acts  may  destroy  or  materially  injure  the 
sfiring  of  another,  the  waters  of  wliich  are  used  by  the  general  pub- 
lic for  domestic  purposes.  The  land  owner  must  not  divert  and 
waste  percolating  waters  which  may  be  appropriated  by  his  neighbors 
for  the  general  welfare  of  the  public.  (Minn.)  Stillwater  Water 
Co.   v.   Farmer,   541, 

6.  WATER,  Percolating,  Appropriation  of. — The  principles  which 
in  California,  before  the  adoption  of  its  Civil  Code,  applied  to  pro- 
tect appropriation  and  possessory  rights  in  visible  streams  will,  in 
general,  be  a[)plicaljle  to  the  appropriation  of  percolating  water 
either  for  public  or  private  use  on  distant  lands,  and  will  suffice  for 
the  protection  of  such  waters  against  other  appropriators;  and  in 
ordinary  cases  of  tliis  cliaracter  the  law  of  prescriptive  titles  and 
riglits  and  the  statute  of  limitations  will  apply.  (Cal.)  Katz  v. 
Walkitishaw,  ,35. 

7.  WATER,  Percolating,  Prior  Eight  of  Land  Owner.— Tn  a  con- 
troversy liotween  an  ayipropriator  of  percolating  waters  for  uso  on 
distant  lands  and  those  who  own  the  land  overlying  the  wati^r-boar- 
ing  strata,  those  who  have  used  tho  water  on  their  land  boforo  tlio 
attempt  to  appropriate  it  have  rights  paramount  to  the  rights  of 
such  ajipropriator,  but  the  land  owner's  right  extends  only  to  the 
quantity  of  water  necessary  for  use  on  his  land,  and  the  appropriator 
may   take   the   snrjdus.      (<":il.)      Katz   v.    Wallcinslia w,   ?>'). 

8.  WATER,  Difficulty  of  Apportioning. —Tho  difficulty  of  appor- 
tioning an  insutliricnt  supply  of  water  in  extreme  cases  will  not  de- 
ter   the    court    from    declarin<r    the    rule    that    it    believes    to    be    the 
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only  just  one  for  protecting  tlie  rights  of  land  owners  in  percolating 
waters.     (Cal.)     Katz  v.  Walkinshaw,  35. 

9.  PERCOLATING  WATER,  Right  of  Land  Owner  to  Divert  for 
Use  or  Sale  Elsewhere. — A  land  owner  in  an  artesian  belt  of  per- 
colating waters  has  no  riglit  to  sink  wells  on  his  land  and  draw  off 
such  waters  from  the  land  of  his  neighbors  for  sale  or  use  elsewhere, 
if  thereby  like  wells  on  their  lands  are  made  to  cease  their  flow, 
and  their  growing  trees,  vines  and  other  plants  are  caused  to  perish. 
(Cal.)     Katz  v.  Walkinshaw,  35. 

Note. 

Waters,   percolating,   artificial   uses   of  which    are   not   permitted   to 
the  injury  of  adjacent  land   owners,  74,  75. 

percolating,    interferences    with,    and    diminution    of,    to    which 
land  owner  need  not  submit,  71. 

percolating,  interferences  with,  to   which  land   owner  must  sub- 
mit,   68-70. 

percolating,   land   owner's   right   to   deal  with,   67. 

percolating,   mining    operations,   extent    to   which    may   interfere 
with,  69. 

percolating,  one  laud  owner  cannot  deprive  another  of  rights  in, 
68. 

pereolafing,  right  of  each  land   owner  to  the  use  of,  68-70. 

percolating,  right  to  draw  off  and  use  elsewhere,  72-75. 

percolating,  right  to  divert,  64,  65. 

percolating,  waste   of,  land   owner   may  be   enjoined   from   mak- 
ing,   71,    72. 

percolating,  whether  covered  by  the  rules  applicable  to  running 
streams,  64,  66, 

WILLS. 

In  General. 

1.  WILL  OR  ASSIGNMENT.— A  writing  that  for  sorviceg 
rendered  the  writer  leaves  Mrs.  McC.  the  balance  of  an  account  with 
a  designated  savings  bank  is  not  a  will  but  an  assignment  of  the 
moneys  represented  by  the  account.  (Cal.)  McCloskey  v.  Tierney, 
33. 

2.  A  WILL  Takes  Effect  at  the  Death  of  the  Testator,  (111.) 
Kudolph   v.   Kudolph,   211.     • 

3.  WILLS  are  Presumed  to  be  Made  in  View  of  Statutes  then 
Existing  and  with  the  intent  that  such  statutes  shall  prevail.  (111.) 
Eudolph  V.  Rudolph,  211. 

4.  WILLS,  Who  Participate  in. — Where  n  devise  is  to  n  class, 
those  remaining  alive  at  the  death  of  the  testator  arc  ordinarily 
entitled   to   take.      (111.)      Rudolph    v.    Rudolph,   211. 

5.  WILLS — Devise  to  Children,  when  Included  Children  of  a 
Deceased  Child. — Though  a  testator  devises  Ins  property  to  his 
children  as  a  class  without  naming  any  of  them,  and  one  dies  before 
the  testator,  leaving  children,  such  children  take  his  sliare  of  the 
estate,  if  there  is  a  statute  providing  that  wheuever  a  devisee  or 
legatee,  being  a  child  or  grandchild  of  the  testator,  dies  before  him, 
and  no  provision  is  made  for  such  a  contingency,  the  issue,  if  any 
there  be  of  such  child  or  legatee,  shall  take  the  estate  such  devisee 
or  legatee  would  have  done  had  he  survived  the  testator.  (111.) 
Eudolph   V,   Faulolph,   211. 
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Agreement  to  Mal-p. 

6.  WILLS,  Agreements  to  Make.— A  Party  may  Obligate  Himself 
to  make  bis  will  in  a  particular  way  or  to  give  specified  property  to 
a  particular  jjcrson,  so  as  to  bind  his  estate.  (Minn.)  Stellmaclier 
V.  Bruder,  C09. 

7.  WILLS,   Agreements  to  Make — Scrutiny  of  by  the   Courts.^ 

Courts  will  be  strict  in  lookinjr  into  tlic  eircuuistanees  of  agreements 
to  make  Mills  and  require  full  and  satisfactory  proof  of  the  fairness 
and    justness    of  the   transaction.     (Minn.)     Stellmaclier    v.   Bruder, 

8.  WILLS,  Agreements  to  Make,  Remedies  for  Enforcement  of. — 

The  remedy  for  the  breach  of  a  contract  to  make  a  will  depends  on 
the  circumstances  of  each  particular  case.  If  the  contract  is  an 
oral  one  to  devise  land  and  is  reasonably  certain,  equity  will  decree 
a  8[  ecific  performance  if  there  has  been  such  a  part  performance  as 
will  take  a  parol  agreement  to  convey  land  out  of  the  statute  of 
frauds.      (Minn.)      Stellmaclier   v.    Bruder,    609. 

9.  WILLS,  Agreements  to  Make,  When  will  not  be  Enforced. — 
If  the  consid(>ratioii  of  a  contract  to  make  a  will  is  labor  and  services 
whi  h  may  bo  estimated  and  their  value-  liquidated  in  money,  so  as 
to  reasonably  make  the  promisee  whole,  specific  performance  will  not 
be    ilci'reed.      (Minn.)      Stcllmacher    v.    Bruder,    (309.  ^ 

10.  WILLS,  Agreements  to  Make,  When  will  be  Specifically  En- 
forced.— If  the  consideration  to  make  a  will  is  that  the  promisee  shall 
assume  a  peculiar  and  distinct  relation  to  the  promisor  and  render 
certain  services  of  such  a  peculiar  character  that  it  is  practically  im- 
possible to  estimate  their  value  by  any  pecuniary  standard,  specific 
performance   will   be   decreed.      (INIinn.)      8tellmacher  v.   Bruder,   G()9. 

11.  WILLS. — An  Agreement  to  Make  a  Will  will  not  be  Enforced 
when  the  consideration  consisted  of  board  and  services  already  fur- 
nished and  rendered,  a  promise  to  furnish  board,  room  and  washing, 
and  to  care  for  the  wants  of  the  promisor  for  tli(>  remainder  of  his 
life,  because  the  other  party  to  the  agreement  may  be  compensated 
in    money.      (Minn.)      Stellmarher    v.    Bruder,    Gn'.). 

Suits   to   f'liii-slnir, 

12.  WILLS. — A  Suit  to  Construe  a  Will  cannot  be  Entertained  on 

the  ground  that  a  guardian  has  sold  the  instate  of  his  wanl  who 
claimed  under  thi-  will,  but  the  sale  is  void  and  the  guardian  docs  not 
know  what  to  do  with  the  money  received  from  the  purchascis  uncl.T 
his  attempted  sale.  If  threatened  with  conflicting  suits,  he  may 
bring  a  bill  of  interi)li'ader  against  the  conilicting  claimants.  (^le.) 
Burroughs   v.    (Jutter,    392. 

13.  WILLS,  Suits  to  Construe. — If  a  suit  to  construe  a  will  has 
been  maintained  and  the  estates  of  the  devisees  sufliciently  define  I 
for  their  guidance  and  that  of  the  adn\iuistrator,  a  subseqni'nt  suit, 
cannot  be  sustnineil  for  the.  determination  of  questions  arising  be- 
tween the  heirs  or  representatives  and  the  grantees  of  a  deceased 
devisee.      (Me.)      Burroughs    v.   Cutter,   392, 

Dcl'ii/   ill    ProhalbKi. 

14.  WILLS — Delay  tn    Probating     Estoppel   Against    Devisee. — If 

a  will  is  not  probatecl  for  se\"eral  years  after  the  death  of  the  testa-' 
tor,  because  of  the  ignorance  of  the  interested  parties  of  its  exist- 
ei'ce,  nnl  an  only  heir  has  taken  possession  of  the  testator's  estate 
and    executed    a   mortgage    thereon,   the    devisee    named    in   the   will 
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is  not  estopped  to  claim  and  take  the  land  as  against  such  mortgagee. 
(Ky.)     Eeid's  Administrator  v.  Benge,  o34. 

15.  WILLS — Limitations. — A  will  may  be  probated  at  any  time 
within  ten  years  after  the  death  of  the  testator,  under  the  Kentucky 
statute.     (Ky.)     Eeid's  Administrator  v.  Benge,  33.4. 

16.  WILLS — Vesting  of  Estate  Under — Delay  in  Probating. — The 
estate  of  a  devisee  under  a  will  vests  at  the  time  of  the  testator's 
death,  although  the  will  is  not  probated  until  seven  years  there- 
after, and  to  devest  such  title  there  must  be  either  conveyance, 
prescription  or  estoppel.     (Ky.)     Eeid's  Administrator  v.  Benge,  334. 

17.  WILLS — Estoppel  Against  Devisee. — The  act  of  a  testator 
in  not  disclosing  to  some  person  the  place  where  his  will  could  be 
found,  thus  causing  a  long  delay   in  having  it  probated  after  his 

leath,    does    not     create     an    estoppel     against    his     devisee.     (Ky.) 
Eeid's  Administrator  v.  Benge,  334. 

WITNESSES. 

i.  WITNESSES— Husband  and  Wife.— The  rule  that  neither  hus- 
band nor  wife  can  testify  for  or  against  the  other  is  confined  to 
cases  where  the  testimony,  if  given,  would  be  by  one  directly  for  or 
against  the  other,  such  other  being  a  party  to  the  litigation.  (Wis.) 
State  V.  West,  1002. 

2.  WITNESSES— Husband  and  Wife— Adultery.— If  a  person  is 
separately  charged  with  adultery  committed  jointly  by  him  with  an- 
other's wife,  the  husband  of  the  latter  is  competent  to  testify  as  to 
his  marriage,  and  generally  as  regards  the  alleged  offense.  (Wis.) 
State  V.  West,  1002. 

See  Evidence;  Process. 
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